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THE  SALT  LAKE  CONFERENCE 

The  thirteenth  conference  has  passed 
into  history  as  a  pleasing  incident  in  the 
lives  of  the  members  who  attended.  It  can 
hardly  be  adequately  described  so  as  to 
convey  its  meaning  and  personal  stimulus, 
but  some  account  of  it  is  due  those  who, 
while  they  did  not  attend,  have  by  their 
steady,  consistent  support  and  encourage- 
ment made  this  conference  and  previous 
ones  possible.  With  the  kind  help  of  Mr. 
Glover  of  New  York,  a  close  observer  of 
the  events,  we  are  able  to  present  some  of 
the  outstanding  features. 


The  transportation  plans  turned  out  sur- 
prisingly satisfactory.  The  delegates  were 
practically  all  on  hand  for  the  opening 
session,  thus  providing  for  prompt  and 
effective  organization.  About  seventy  com- 
posed the  special  party  which  concentrated 
at  Chicago  and  the  journey  was  thus  made 
thoroughly  enjoyable. 

Organization  of  the  Conference 

President  Haugen  called  the  delegates  to 
order  on  Monday  evening,  September  6th, 
and  after  the  usual  provision  for  the  nomi- 
nating committee  of  the  National  Tax 
Association,  turned  the  meeting  over  for 
organization.  He  was  promptly  selected  as 
permanent  chairman  and  Mr.  Holcomb 
was  made  secretary. 

Governor  Davis  of  Idaho  was  then 
called  to  the  chair  and  Governor  Bam- 
berger of  Utah  extended  a  welcome,  saying 
among  other  generous  things,  that  he  real- 
ized that  he  was  "  talking  to  the  men  who 
were  the  brains  of  the  forty-eight  states 
of  the  Union  and  of  the  territories."  This 
naturally  brought  forth  approving  ap- 
plause. 

Responses,  in  light  and  serious  vein, 
were  made  by  Attorney  General  Roberson 
of  Mississippi;  J.  T.  White,  Solicitor  of 
the  Treasury  of  Ontario ;  Jose  E.  Bene- 
dicto,  Treasurer  of  Porto  Rico ;  D.  E. 
Metzger,  Treasurer  of  Hawaii,  and  Vice- 
President  Bliss. 

The  committee  on  resolutions  was 
authorized  by  the  selection  of  C.  J.  Tobin 
of  New  York  as  chairman,  the  committee 
to  be  completed  as  usual  by  designations 
by  the  various  states. 

Tuesday 
The  first  formal  session  of  the  confer- 
ence was  held  at  Saltair  Beach,  a  miniature 
Coney    Island,    located    on    the   shore    of 
Great  Salt  Lake. 
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Governor  Davis  of  Utah  gave  a  very  in- 
teresting and  instructive  talk  on  the  bene- 
fits derived  in  Idaho  from  the  coordination 
and  consolidation  of  the  duties  of  the 
various  state  officers.  He  was  followed-by 
Mr.  Bailey,  Secretary  of  the  Utah  state 
board  of  e(]ualization,  who  described  the 
work  accomplished  by  that  board  under  its 
recently  enlarged  powers  Even  though 
working  under  the  old  general  property 
tax  system,  much  good  work  has  been 
accomplished  through  proper  education  of 
the  local  assessors  and  close  cooperation 
between  them.  One  big  problem  in  Utah 
and  the  surrounding  states  is  the  assess- 
ment of  cattle  on  the  ranges,  which,  dur- 
ing the  grazing  season,  are  moved  back 
and  forth  across  the  state  lines.  This 
problem  has  been  met  in  many  cases  by 
"  gentlemen's  agreements "  between  the 
taxing  authorities  of  the  adjoining  states, 
but  some  criticism  was  expressed  of  the 
failure  of  the  taxing  authorities  of  Ari- 
zona to  meet  the  situation.  In  the  absence 
of  Wyoming's  representatives  who  had 
wired  their  inability  to  attend,  Mr.  Orr, 
Tax  Attorney  for  the  Sinclair  Oil  Com- 
pany, was  called  upon  and  discussed  the 
taxation  of  oil  properties.  His  talk  aroused 
considerable  amusement  through  his  vivid 
picture  of  the  trials  and  tribulations  of  a 
corporate  taxpayer. 

Although  the  season  at  Saltair  Beach 
had  closed  the  night  before,  a  few  of  the 
attractions  were  thrown  open  for  our 
especial  benefit.  A  large  number  availed 
themselves  of  the  opportunity  to  take  a 
dip  in  the  far-famed  waters  of  the  lake. 
This  experience  was  a  novel  one  to  many, 
due  to  the  fact  that  the  water  is  some  five 
to  six  times  as  "  salty  "  as  average  ocean 
water  and  the  body  floats  without  any  phys- 
ical exertion.  To  those  accustomed  to 
fresh  water  or  surf  bathing  this  experience 
was  unique,  it  being  extremely  difficult  to 
swim,  since  the  buoyancy  tends  to  throw 
the  feet  out  in  the  air  where  they  have  no 
effect  in  propulsion.  Perhaps  the  strangest 
part  of  the  bath  was  the  fact  that  after- 
wards the  body  was  entirely  covered  with 
a  crust  of  salt  which  was  extremely  diffi- 
cult to  remove.  Much  merriment  was 
occasioned  the  spectators  in  watching  the 
unusual  antics  of  our  usually  staid  and 
sedate  members. 

The  giant  roller-coaster  was  also  oper- 
ated for  our  benefit  and  many  hastened  to 


experience  the  hair-raising  thrills  of  its 
dips  and  curves.  It  was  noticed  that  Mr. 
Whitney,  genial  Tax  Attorney  of  the  West- 
ern Union  Telegraph  Company,  seemed  to 
thoroughly  enjoy  this  flirtation  with  death. 
The  Entertainment  Committee  provided  a 
substantial  luncheon  which  was  served  in 
the  pavilion  and  which  was  thoroughly 
appreciated,  the  salt  air  having  produced 
large-sized  appetites. 

In  the  afternoon  a  review  of  tax  legis- 
lation for  the  years  1919  and  1920  was 
presented  by  Mr.  O.  C.  Lockhart  of  the 
National  Bank  of  Commerce  of  New  York. 
This  was  followed  by  a  paper  on  inheri- 
tance taxes  written  by  Professor  Charles 
W.  Gerstenberg  of  New  York  University 
and  read  by  W.  M.  McCrea  of  Salt  Lake 
City.  The  suggestion  of  Professor  Ger- 
stenberg for  exclusive  federal  administra- 
tion, the  yield  to  be  apportioned  to  the 
states,  seemed  to  create  little  enthusiasm. 

Mr.  Belknap  summarized  the  work  of 
the  Inheritance  Tax  Committee,  of  which 
he  is  chairman  and  on  behalf  of  which  he 
has  devoted  a  most  unusual  amount  of 
time  and  energy.  It  is  hoped  that  the  re- 
sults may  serve  in  some  measure  to  recom- 
pense him  for  his  sacrifices  in  our  behalf. 

In  the  evening  the  conference  was  for- 
tunate in  being  permitted  to  listen  to  an 
address  by  Senator  Reed  Smoot,  who  kindly 
consented  to  welcome  the  delegates.  He 
impressed  one  as  being  thoroughly  aroused 
over  the  iniquities  of  the  present  federal 
tax  laws  and  as  earnestly  desirous  of  bring- 
ing about  some  relief. 

Wednesday 

The  morning  session  was  devoted  to  a 
discussion  of  federal  taxation  problems. 
Mr.  Hugh  Satterlee,  formerly  with  the 
Treasury  Department  and  the  author  of 
"  Regulations  45  ",  was  the  central  figure 
in  this  session.  He  addressed  himself  to 
two  main  factors.  First,  a  lightening  of 
the  administrative  load  now  imposed  upon 
the  Internal  Revenue  Bureau,  to  be  accom- 
plished by  a  transfer  from  that  Bureau  of 
the  administration  of  regulatory  taxes  and 
by  the  abolition  of  certain  other  taxes. 
Second,  the  question  of  some  method  of 
raising  the  revenue  which  would  be  neces- 
sary to  replace  that  lost  through  abolition 
of  the  taxes  as  proposed.  A  full  discussion 
of  his  suggestions  will,  of  course,  be  found 
in  the  printed  proceedings. 
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Mr.  R.  C.  Allen,  formerly  of  the  Ad- 
visory Tax  Board  of  the  Treasury  De- 
partment, graciously  assumed  to  step  into 
the  breach  and  discuss  the  activities  of  the 
Tax  Committee  of  the  Industrial  Confer- 
ence Board  of  which  he  is  a  member,  Mr. 
Andrews  having  found  himself  unable  to 
be  present. 

The  tentative  suggestions  of  the  com- 
mittee were  to  abolish  the  excess  profits 
tax,  increase  the  tax  on  corporation  in- 
comes and  add  some  items  to  the  excise 
taxes.  It  expressed  objection  to  the  adop- 
tion of  a  general  sales  or  turnover  tax  in 
any  form. 

The  general  turnover  tax  found  a  vali- 
ant champion  in  Mr.  M.  D.  Rothschild  of 
New  York,  who  defended  this  tax  in  an 
elaborate  paper,  filled  w^ith  statistical  data 
designed  to  meet  the  objections  which 
have  been  urged  against  it.  Mr.  Roths- 
child was  naturally  subjected  to  a  rigid 
examination  but  evinced  no  hesitation  in 
answering  the  objections  which  were  fired 
at  him.  It  seemed  to  be  the  opinion  of 
many  that  the  sales  tax  cannot  be  sum- 
marily dismissed  as  without  merit  and  that 
Mr.  Rothschild's  proposals  are  entitled  to 
careful  consideration.  It  is  to  be  noted 
that  Mr.  Satterlee  also  announced  his  ap- 
proval of  this  tax. 

Particular  appreciation  is  felt  at  the 
action  of  the  Commissioner  of  Internal 
Revenue  in  assigning  for  our  help  Mr. 
John  E.  Walker,  who  has  had  large  ex- 
perience in  federal  tax  matters  as  Clerk  of 
the  Ways  and  Means  Committee  and  later 
as  an  administrative  official.  He  is  now 
assisting  the  Commissioner  through  work 
in  the  Solicitor's  office  and  was  especially 
helpful  because  of  his  close  association 
with  Dr.  Adams  who,  at  the  last  moment 
found  it  impossible  to  attend. 

The  afternoon  was  devoted  to  a  trip  to 
the  Bingham  mine  of  the  Utah  Copper 
Company.  This  mine  is  operated  on  what 
is  known  as  the  "  open  cut  "  system.  The 
ore  lies  comparatively  close  to  the  surface 
and  as  it  does  not  average  more  than  one 
and  one-half  per  cent  in  copper  content, 
enormous  quantities  of  ore  must  be  handled 
in  order  to  produce  paying  quantities  of 
copper.  The  ore  is  loosened  by  blasting 
and  loaded  by  enormous  steam  shovels 
upon  cars,  for  transportation  to  the  grind- 
ing mills  and  smelters.  The  mine  officials 
brought   the  special'  train  into  a  position 


which  enabled  us  to  overlook  the  entire 
scene  of  operations,  presenting  a  most  im- 
pressive spectacle  and  one  which  was  quite 
sensational  to  most  of  the  spectators.  All 
sorts  of  questions  were  fired  at  the  guide, 
ranging  from  those  which  concerned  the 
size  of  the  mine  pit,  developed  property 
and  undeveloped  property,  to  those  which 
concerned  the  probable  market  value  of 
the  company's  stock.  This  mine  is  the 
first,  and  is  probably  the  largest  in  the 
world,  to  employ  the  open-cut  system  ot 
operation. 

In  the  evening  the  delegates  were,  in 
large  measure,  recompensed  for  the  inabil- 
ity of  Governor  McKelvie  of  Nebraska  to 
fill  his  assignment,  by  the  appearance  of 
one  of  the  association's  best  and  most 
accomplished  friends.  Professor  T.  W. 
Page,  now  Chairman  of  the  United  States 
^Tariff  Commission.  Dr.  Page  described 
the  recent  work  of  the  Commission  and 
aroused  much  interest  among  those  who 
had  not  before  been  made  aware  of  the 
important  things  the  Commission  is  doing, 
entirely  aside  from  dealing  with  the  thread- 
bare subject  of  customs  duties.  The  com- 
prehensive examination  which  is  being 
made  of  the  commercial  treaties  is  in  itself 
a  most  important  work  and  one  which 
seems  to  offer  valuable  results. 

The  emphatic  denunciation  of  exemp- 
tions contained  in  the  report  of  Professor 
Plehn's  committee  was  refreshing,  as  was 
Dr.  Haig's  stinging  criticism  of  the  insid- 
ious proposal  to  exempt  mortgage  interest 
from  income  tax. 

Some  little  friction  was  noticed  in  the 
discussion  of  the  constitutional  changes 
proposed  in  Illinois. 

Thursday 

The  morning  session  was  devoted  to 
state  income  taxation  and  Mr.  Henry  H. 
Bond,  formerly  Income  Tax  Deputy  of 
Massachusetts,  presented  a  draft  of  a 
model  state  personal  income  tax  law.  To 
those  non-residents  of  New  York  State  who 
are  subject  to  taxation  under  that  state's 
income  tax  law,  it  will  be  interesting  to 
know  that  his  model  provides  for  the  pos- 
sibility of  taxing  non-residents  on  income 
derived  within  the  state.  This  provision, 
however,  need  not  cause  any  consternation 
if  all  the  states  can  be  induced  to  pass  an 
income  tax  law  similar  to  that  presented, 
since   there   is    a   provision    for    crediting 
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against  the  tax  of  one  state  the  amount 
paid  to  the  resident's  own  state. 

At  noon  every  one  repaired  to  the  Mor- 
mon Tabernacle  where,  by  special  arrange- 
ment, they  were  treated  to  a  recital  on  the 
famous  pipe-organ  in  that  building.  Pro- 
fessor McClellan  is  a  master  and  it  is 
needless  to  say  that  for  the  following 
forty-five  minutes  all  ordinary  evcry-day 
cares  betook  themselves  to  the  background 
and  one's  thoughts  floated  on  the  magic 
volume  of  sound  which  flowed  through  the 
immense  auditorium. 

After  the  recital  those  so  inclined  fol- 
lowed one  of  the  guides  through  the  temple 
and  tabernacle  grounds  and  were  given  a 
demonstration  of  the  marvelous  acoustic 
properties  of  the  tabernacle,  wherein  it  is 
possible  to  hear  a  whisper  or  the  sound  of 
a  dropped  pin  from  a  distance  of  some 
two  hundred  feet.  Incidentally,  they  were 
treated  to  Mormon  propaganda,  of  a 
nature  tending  to  eradicate  the  prejudice 
often  held  against  the  Mormon  religion. 

After  luncheon  some  of  the  officials  were 
taken  to  the  Capitol  in  the  famous  Yellow- 
stone stage-coach  "  Beehive ",  drawn  by 
four  horses  as  in  its  palmy  days. 

By  special  invitation  from  Governor 
Bamberger  of  Utah  the  afternoon  session 
was  held  in  the  House  of  Representatives 
at  the  state  capitol.  This  building  is  com- 
paratively new  and  represents  the  latest 
and  best  in  construction  and  furnishings. 
The  session  was  followed  by  the  annual 
group  picture  taken  on  the  steps  of  the 
Capitol.  Mr.  Glover  observes  that  it  was 
noticeal:)le  that  the  officers  of  the  associa- 
tion and  the  more  prominent  speakers  were 
especially  careful  to  place  themselves  right 
down  in  front  where  they  would  not  be 
overlooked. 

The  evening  session  was  devoted  to  the 
problems  of  the  local  assessors  from  Utah 
and  the  adjoining  states.  Much  interest 
was  displayed  and  no  little  criticism  that 
the  time  was  insufficient  to  permit  satisfac- 
tory discussion.  We  imagine  that  such  a 
session  could  be  continued  indefinitely. 

Friday 

The  important  subject  of  mine  taxation 
came  up  in  the  forenoon,  and  after  the 
papers  by  Professor  Peterson  and  by  Paul 
Armitage,  the  latter  read  by  Mr.  Paul  Bre- 
reton  of  Colorado,  the  report  of  the  Com- 
mittee   was    read    by    Mr.    R.    C.    Allen, 


Chairman.  This  report  marks  a  definite 
step  forward.  It  reflects  the  unanimous 
view  of  representatives  of  the  mining  in- 
terests and  of  taxing  officials  and  should 
have  a  definite  influence  on  the  future  de- 
velopment of  mine  taxation. 

Resolutions  of  the  Conference 

The  resolutions  committee,  through 
Chairman  C.  J.  Tobin  of  New  York,  made 
its  report  containing  the  following  resolu- 
tions, all  of  which  were  adopted  by  a  prac- 
tically unanimous  vote:       ' 

"Resolved,  That  this  conference  is  of  the 
opinion  that  serious  consideration  should  be 
given  to  devising  some  substitute  for  the  present 
federal  excess  profits  tax  and  securing  the  great- 
est practicable  simplicity  in  matters  of  adminis- 
tration of  federal  taxes. 

"  Resolved,  That  the  model  tax  system  com- 
mittee of  the  National  Tax  Association  be  re- 
quested to  review  the  reports  of  the  various 
special  committees  appointed  by  the  tax  associa- 
tion since  igi8,  the  model  income  tax  law  pre- 
sented to  this  conference,  and  the  papers  and 
discussions  concerning  such  law,  with  the  view 
to  providing  for  the  assistance  of  its  members, 
state  officials,  legislators  and  others  interested,  at 
the  earliest  possible  date,  its  conclusions,  whether 
tentative  or  final,  concerning  the  subjects  covered 
by  such  reports,  papers  and  discussions. 

"Resolved,  That  this  conference  request  the 
National  Tax  Association  to  appoint  a  committee 
or  committees  to  investigate  and  report  upon  the 
best  method  of  apportioning  among  the  several 
states  the  property  or  income  of  corporations 
doing  an  interstate  business,  and  such  other  sub- 
jects involving  comity  as  it  may  be  practicable 
to  consider. 

"  Resolved,  That  this  conference  is  of  the 
opinion  that  exemptions  of  private  property  or 
income  from  taxation  should  be  confined  within 
the  narrowest  possible  limits. 

"Resolved,  That  this  conference  is  unalterably 
opposed  to  the  exemption  of  interest  from  mort- 
gages from  income  taxation  under  either  federal 
or  state  laws,  .and  that  this  conference  is  of  the 
opinion  that  salaries  of  all  public  officials  and 
the  interest  on  future  issues  of  federal,  state  or 
municipal  obligations  should  be  subject  to  in- 
come taxation. 

"Resolved,  That  this  conference  endorses  the 
present  policy  of  the  federal  government,  of  in- 
terchanging information  with  the  several  states 
concerning  corporation  income  returns,  and  re- 
quests the  executive  committee  of  the  National 
Tax  Association  to  take  such  steps  as  may  be 
expedient,  looking  towards  further  cooperation 
and  interchange  of  information  between  state 
and  federal  officials  charged  with  the  adminis- 
tration of  substantially  similar  taxes,  under  due 
safeguards  against  general  publicity. 

"Resolved,  That  this  conference  desires  to 
send  to  Allen  Ripley  Foofe,  the  founder  and  first 
president  of  the  National  Tax  Association,  cor- 
dial and  affectionate  greeting,  expressing  regret 
at  his   inability  to  be  present  in   Salt   Lake  City, 
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acknowledging  gratefully  his  message  of  con- 
gratulations and  earnestly  hoping  for  his  par- 
ticipation in  future  gatherings  of  this  kind. 

"Resolved,  It  is  the  sense  of  this  conference 
that  under  a  model  system  or  any  revised  plan 
of  inheritance  taxes  for  the  separate  states,  the 
revenues  from  such  inheritance  taxes  be  collected 
and  used  wholly  by  the  respective  states. 

"Resolved,  That  this  conference  commends  the 
bulletin  published  by  the  National  Tax  Associa- 
tion and  express  its  aj^reciation  of  the  services 
rendered  by  Alfred  E.  Holcomb,  secretary  and 
editor. 

"  Recognizing  with  gratitude  the  obligations 
of  this  conference  to  many  individuals  and  asso- 
ciations who  have  contributed  to  the  success  of 
this  conference  and  to  the  pleasure  and  comfort 
of  the  members,  we  desire  to  express  our  thanks 
by  formal  resolutions ;  therefore,  be  it  Reso'ved, 
That  we  extend  our  sincere  thanks  to  the  follow- 
ing organizations  and  persons,  namely :  To  Simon 
Bamberger,  governor  of  the  state  of  Utah,  for 
his  hearty  cooperation  and  helpful  interest  in  the 
work  of  the  conference;  also  for  the  reception 
extended  by  him  to  the  members  of  the  confer- 
ence;  to  Reed  Smoot,  United  States  senator;  to 
the  members  of  the  entertainment  committee ;  to 
the  chairman,  William  Bailej',  member  and  secre^ 
tary  of  the  state  board  of  equalization,  and 
especially  to  William  N.  Beatty,  secretary  of  the 
general  committee,  for  constant  and  effective  ser- 
vices in  behalf  of  this  conference ;  to  the  state 
board  of  equalization  of  Utah  and  its  efficient 
assistants ;  to  Mayor  C.  Clarence  Neslen  of  Salt 
Lake  City;  to  the  ladies'  reception  committee;  to 
Bishop  David  A.  Smith  and  Professor  John  J. 
McClellan ;  to  John  M.  Hayes  of  the  Utah 
Copper  Company ;  to  the  citizens  of  Salt  Lake 
and  of  the  state -of  Utah  generally;  to  the  man- 
agement of  the  Hotel  Utah  for  very  cordial 
efforts  for  the  comfort  and  needs  of  the  confer- 
ence and  for  extending  special  facilities  for  the 
meetings  and  the  accommodation  of  the  officers ; 
to  the  press  of  Salt  Lake  for  their  interest  and 
cooperation." 

Business  Meeting  of  National  Tax  Association 

As  usual,  the_  business  meeting  was  hur- 
ried, as  the  tired  delegates  were  by  that 
time  anxious  to  get  started  homewards. 

The  recommendations  of  the  nominating 
committee  were  unanimously  and  enthu- 
siastically adopted  with  the  following 
result : 

President :  Zenas  W.  Bliss  of  Rhode 
Island. 

Vice-President :  Samuel  Lord  of  Minne- 
sota. 

Secretary  and  Treasurer:  Alfred  E. 
Holcomb  of  New  York. 

Executive  Committee 

Carl  C.  Plehn  of  the  University  of  Cali- 
fornia succeeding  J.  W.  Brislawn  of  Wash- 
ington. 

Frank   Roberson,    Attorney    General    of 


Mississippi,  succeeding  T.  W.  Sims  of 
Alabama. 

Carl  S.  Lamb,  Ass't  Gen'l  Counsel, 
Pittsburgh  Plate  Glass  Company,  succeed- 
ing G.  G.  Tunell. 

As  Canadian  members:  W.  L.  Donley, 
Chairman  Manitoba  Tax  Commission  and 
J.  T.  White,  Solicitor  of  the  Treasury  of 
Ontario,  were  chosen  to  succeed  T.  W. 
McGarry  and  Adam  Shortt. 

Adjournment  came  and  this  conference, 
which  was  by  unanimous  verdict,  voted  the 
"  best  yet  ",  passed  into  history. 

Only  inadequate  recognition  may  be 
given  to  the  good  friends  who  made  the 
conference  the  success  which  it  was. 
Brother  Bailey,  ably  aided  by  Mr.  Beatty 
and  by  the  efficient  local  committee  on 
arrangements  under  the  leadership  of  the 
genial  and  effective  chairman,  A.  G.  Mack- 
enzie, certainly  "  made  good "  in  every 
sense  and  we  have  nothing  but  feelings  ot 
sincere  satisfaction  as  the  result  of  this 
year's  conference. 

Great  thanks  are  also  due  to  the  Enter- 
tainment Committee  for  the  time  and  labor 
spent  in  arranging  preper  entertainment 
for  the  visitors.  Many  remarks  were'  heard 
from  those  who  had  attended  previous  con- 
ferences indicating  that,  in  their  opinion, 
the  committee  had  done  much  better  than 
most  of  its  predecessors.  It  may  also  be 
remarked  in  passing,  that  those  who  had 
made  advance  hotel  reservations  found 
their  accommodations  ready  for  them  when 
they  arrived,  which  was  in  marked  con- 
trast to  the  situation  which  has  prevailed  at 
times  in  the  past. 

All  left  Salt  Lake  City  much  impressed 
by  its  sense  of  spaciousness,  due  largely  to 
the  broad,  clean  streets,  and  all  were  much 
delighted  v.ith  their  trip  and  the  efforts 
that  had  been  made  to  instruct  and  enter- 
tain them. 

Attendance 

The  attendance  was  unusually  represen- 
tative, forty-two  states,  the  District  of  Co- 
lumbia, Porto  Rico,  Hawaii  and  the  Prov- 
ince of  Ontario  being  represented.  The 
total  registration  was  371,  including  77 
ladies. 

An  analysis  of  the  registration  made  by 
Senator  Vaughan  shows  that  of  the  total, 
60%  represented  taxing  officials,  34% 
representatives  of  taxpayers  and  the  bal- 
ance economists,  technical  men,  etc. 
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MORE  ABOUT  THE  CLASSIFIED  TAX  LAW  IN 

KENTUCKY 


WILLIAM  B.   BELKNAP 


The  February  Bulletin  gave  an  ac- 
count of  the  results  during  two  years  of 
the  Kentucky  tax  law  of  1917.  Mr. 
Clarke's  point  that  this  new  law  has  been 
Kentucky's  salvation  is  well  taken.  Under 
the  old  law  what  revenue  was  taken  from 
intangibles  was  close  kin  to  confiscation. 
Under  the  new  law  the  burden  is  evenly 
spread  and  the  total  tax  on  intangibles  is 
40c.  on  $100.00  on  a  1007o  assessment. 
Under  the  old  law  every  penny  was  being 
taken  from  intangibles  that  could  be 
squeezed  from  them  by  all  the  diligence 
the  tax  ferrets  could  muster.  The  new  law 
has  greatly  increased  the  revenue  from  in- 
tangibles and  has  made  it  possible  for  the 
taxpayer  to  make  an  lionest  return  without 
having  his  property  confiscated.  The  as- 
sessment of  intangibles  has  risen  from  70 
million  in  1916  to  364  million  in  1919 — 
increased  over  five  times. 

In  the  same  time  the  assessed  value  of 
farm  lands  went  from  382  million  to  660 
million,  or  a  little  less  than  double;  and 
tangible  personalty  from  120  million  to 
320  million,  or  something  more  than 
double.  But  the  one  thing  to  remember  is 
that  all  that  could  possil)ly  be  raised  under 
the  old  law  was  being  squeezed  out  of  the 
intangible  item.  It  is  always  possible,  of 
course,  to  add  more  to  real  estate  and  tan- 
gible taxes.  So  the  increasing  of  assess- 
ments of  intangibles,  the  more  even  distri- 
bution of  the  burden  and  the  enlarged 
revenue  were  real  achievements. 

But  to  the  average  farmer  in  Kentucky, 
Mr.  Clarke's  article  is  not  convincing. 
The  farmer  would  say  that  all  he  knows 
is  that  all  his  taxes  have  gone  up.  "  His 
not  to  reason  why — his  but  to  pay  or  die." 
To  him  the  following  table  looks  like  the 
facts  as  he  interprets  them. 

This  table,  as  will  be  seen,  includes  not 
only  state  taxes  but  county  taxes  and  the 
Touisville  tax  on  intangibles  in  1916.  In 
1919  intangibles  paid  taxes  only  to  the 
state. 


Revenues  Received  from 
Farm  Lands. 


1916 

1919 

Increase 

State  Tax 
Revenue 

2,101,608.00 

2,640,905.00 

439,297.00 

2I?( 

County  Tax 
Revenue 

3,094,200.00* 

3,610,000.00' 

2  515,800.00 

81^ 

Totals 

5,195,808.00 

8,250,905.00 

3.o55,097-oo 

Approx. 
58?< 

'  Using  $.81 — average  county  rate  for  1916. 
"  Using  J. 85 — average  county  rate  for  1919. 


Intangible  Persona 

Ity. 

1916 

1919 

State  Tax 
Revenue 

385,642.00 

1,465,380.00 

County  Tax 
Revenue 

526,500  00' 

City  of 
Louisville 

109,550.00 

Totals 

1,021,695.00 

1,465,380.00 

443,680.00 

Approx. 
44^ 

•  U.-iing  f  81 — average  county  rate  for  1916. 

The  farmer  will  ask  for  Mr.  Clarke's 
authority  for  considering  that  bank  account 
taxes  and  intangible  personalty  taxes  are 
paid  almost  entirely  by  city  dwellers.  Mr. 
Clarke  may  be  right  but  at  present  there 
seems  to  be  no  way  of  arriving  at  the  real 
proportion  of  intangible  property  owned 
in  cities  and  in  the  country.  Certainly  the 
farmer  is  more  apt  to  keep  his  loose  funds 
in  the  form  of  a  bank  account  than  the 
city  investor.  But  both  of  these  are  minor 
points  and  at  present  mere  guesswork. 

The  real  topic  of  discussion  is  whether 
the  new  tax  law  has  increased  the  burden 
on  farm  lands  to  a  larger  extent  than  on 
the  holder  of  intangible  personalty.  No 
farmer  who  owns  both  farm  lands  and 
intangible  personalty  will  hesitate  for  a 
minute  to  tell  you  that  his  farm  lands  tax 
ha?  gone  up  more  than  his  intangibles  tax. 
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So  much  for  Mr.  Clarke's  point  of  view 
and  for  that  of  the  farmer.  The  truth 
3ies  between. 

What  the  farmer  usually  doesn't  con- 
sider is  that  while  the  state  revenue  has 
gone  up  approximately  40%,  the  county 
revenue  has  gone  up  approximately  80%. 
That  is,  the  counties  took  advantage  of  the 
state's  increase  of  assessment  to  raise  their 
revenues  out  of  all  proportion  to  what  the 
state  revenue  increased. 

The  state  increased  its  assessments  from 
898  million  in  1916  to  1997  million  in 
1919.  The  state  cut  its  tax  rate  from.  55c. 
to  40c.  on  everything  except  livestock  and 
bank  accounts,  and  on  them  to  10c.  On 
the  other  hand,  the  counties  on  the  larger 
assessment  raised  their  rates  from  an  aver- 
age of  81c.  in  1916  to  an  average  of  85c. 
in  1919.  That  is,  the  counties  took  ad- 
vantage of  the  change  in  tax  laws  and 
used  it  as  an  excuse  to  tremendously  in- 
crease their  revenues.  This  grasping  un- 
fairness of  the  county  courts  took  from 
the  owner  of  farm  lands  much  more  than 


was  saved  him  on  his  state  taxes  by  the 
new  tax  law. 

To  sum  up  the  result.  The  tax  law  of 
1917  did  more  evenly  distribute  the  tax 
burden  and  was  a  real  success  as  far  as 
state  taxes  were  concerned.  The  county 
courts  did,  however,  seize  this  opportunity 
to  so  increase  county  revenues  from  farm 
lands  as  to  more  than  offset  the  farmers' 
saving  in  state  taxes.  But  this,  while  it 
caused  some  trouble  at  the  time,  is  now 
generally  recognized  as  fortunate.  It  has 
provided  the  counties  with  much-needed 
funds  for  road  and  school  improvements. 

The  taxpayers  as  a  whole  now  recognize 
the  new  law  as  a  real  success  and  would 
under  no  consideration  return  to  the  gen- 
eral property  tax. 

Note. — 1916  was  used  in  this  article  instead  of 
1917  as  used  by  Mr.  Clarke  because  certain  de- 
tailed figures  were  obtainable  for  1916  that  were 
lacking  in  19 17.  There  was  no  appreciable  differ- 
ence in  the  taxes  of  the  two  years.  Mr.  Clarke 
separated  livestock  from  intangibles  which  in 
191 7  the  state  reports  failed  to  do. 


EXCESS   PROFITS   AND   CORPORATION  TAXES 

GREAT  BRITAIN 


IN 


ALZADA  COMSTOCK 
Mount  Holyoke  College 


The  adoption  of  a  new  corporation  tax 
and  the  restoration  of  the  excess  profits 
duty  to  60  per  cent  are  the  most  important 
changes  in  taxation  made  during  the  recent 
session  of  the  British  Parliament.  Both  of 
these  measures  were  passed  in  the  face  of 
detenuined  opposition  from  the  industrial 
and  trading  interests  of  the  country,  which 
-will  undoubtedly  be  seriously  affected  by 
their  operation. 

The  Chancellor  of  the  Exchequer,  Mr. 
Austen  Chamberlain,  proposed  the  addi- 
tional taxes  on  business  in  his  budget  speech 
in  April,  and  maintained  them  without 
substantial  alterations  throughout  the  long 
and  heated  debates  in  the  House  of  Com- 
mons. Supported  at  the  last  from  the 
opposite  side  of  the  House  by  Mr.  Asquith, 
who  expressed  his  belief  that  while  some 
of  the  features  of  the  finance  bill  were 
severe,  stringent,  and  drastic,  the  House  of 
Conunons  had  no  reason  to  complain  so 
long  as  they  made  themselves  responsible 


for  the  expenditure  to  be  met,  the  Chan- 
cellor emerged  victorious  and  almost  un- 
scathed at  the  third  reading  of  the  bill  on 
July  28th. 

At  the  time  of  the  introduction  of  the 
Budget  in  April,  Mr.  Chamberlain  faced 
the  necessity  of  raising  seven  billion  dol- 
lars ^  for  the  year  1920-1921.  Deducting 
the  huge  amounts  to  be  raised  by  means  of 
the  income  tax,  more  than  five  billion  dol- 
lars remained,  a  large  part  of  which  he  be- 
lieved must  come  through  the  taxation  of 
business  earnings  in  one  form  or  another. 
The  Chancellor  first  seemed  to  lean  towards 
a  tax  on  war  wealth;  but  after  a  report 
of  the  Select  Committee  on  the  subject, 
to  the  effect  that  while  a  tax  on  war  wealth 
was  "  practicable  in  an  administrative 
sense"  they  declined  to  offer  an  opinion 
on  its  "  expedience  and  desirability ",  he 
apparently   relinquished   the   plan.     After 

1  Figures  are  quoted  at  par  of  exchange. 
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weeks  of  constant  attack  through  the  press 
for  what  was  termed  a  vacillating  policy, 
he  announced  on  June  9th  that  he  would 
not  ask  for  the  tax.  The  arguments 
acknowledged  to  have  weight  with  him 
may  be  reduced  to  two:  first,  that  no  levy 
which  the  House  of  Commons  could  be 
persuaded  to  provide  for  would  be  large 
enough  to  have  an  appreciable  effect  in  the 
reduction  of  debt ;  and,  second,  that  the 
excess  profits  duty  and  the  projected  tax 
on  war  wealth  would  to  a  large  extent 
affect  the  same  individuals,  namely,  the 
members  of  the  trading  class. 

Having  abandoned  the  tax  on  war 
wealth,  the  Chancellor  stood  firm  in  his 
emphasis  upon  the  excess  profits  duty  (the 
"  E.  P.  D.",  as  it  is  familiarly  termed  in 
England).  The  excess  profits  duty  is  an 
invention  of  the  war  period,  which  at  its 
height  reached  80  per  cent  on  the  excess 
over  the  pre-war  standard.  Last  year  the 
tax  was  reduced  to  40  per  cent.  When  the 
Chancellor  of  the  Exchequer  proposed  the 
rate  of  60  per  cent  in  his  budget  speech  of 
April  19th,  a  storm  of  opposition  was 
aroused.  All  other  aspects  of  the  budget 
proposals  seemed  insignificant,  and  public 
attention  centered  on  the  E.  P.  D.  The 
Board  of  Directors  of  the  Manchester 
Chamber  of  Commerce,  meeting  on  April 
26th,  sent  resolutions  to  Mr.  Chamberlain 
protesting  against  the  form  of  the  tax  and 
asking  for  the  substitution  of  a  graduated 
tax  on  profits.  These  resolutions  were 
subsequently  described  by  him  in  the 
House  of  Commons  as  reasonable  and  de- 
serving of  attention.  But  the  Chancellor 
was  immediately  subjected  to  harsher  criti- 
cism. The  Manchester  Branch  of  the  Fed- 
eration of  British  Industries  met  in  protest 
on  May  4th,  and  formulated  its  objections 
to  the  excess  profits  tax  as  follows : 

1.  The  pre-war  standard  of  profits  can- 
not be  other  than  inequitable. 

2.  The  present  system  encourages  firms 
to  increase  allowable  working  charges 
in  every  direction. 

3.  The  tax  handicaps  new  businesses. 

4.  A  firm  with  a  low  pre-war  standard 
is  improi)erly  penalized. 

5.  The  retention  of  the  duty  mav  cause 
a  shortage  of  capital. 

On  the  following  day  a  deputation  from 
the  Federation  of  British  Industries  waited 
upon     Mr.     Chamljerlain     and     protested 


against  the  tax.  In  May  7th  the  National 
Union  of  Manufacturers,  meeting  in  Lon- 
don, adopted  resolutions  against  the  con- 
tinuance of  the  tax,  on  the  grounds  "  that 
it  is  oppressive  to  the  younger  businesses, 
that  after  the  standard  has  been  reached 
the  duty  encourages  extravagance,  that  it 
operates  unequally  and  is  unjust,  that  it 
adds  enormously  to  the  cost  of  production, 
and  will  seriously  cripple  business  enter- 
prise in  foreign  competitive  markets." 

At  the  time  of  the  first  consideration  of 
the  bill,  motions  for  the  abolition  of  the 
duty  and  for  the  reduction  of  the  rate  to 
40  per  cent  were  lost  by  large  majorities. 
On  the  first  of  July  Mr.  Chamberlain 
made  it  plain  to  a  deputation  from  the 
Federation  of  British  Industries  that  he 
was  not  prepared  to  yield  an  inch  as  far 
as  the  rate  of  the  duty  was  concerned. 
Later  in  July,  in  opposing  another  amend- 
ment in  the  House  of  Commons  for  the 
reduction  of  the  duty  to  40  per  cent,  he 
said  that  "  to  forego  the  additional  20  per 
cent  excess  profits  duty  would  be  to  put 
two  shillings  on  the  income  tax."  At  this 
time  he  urged,  as  he  had  consistently  urged 
throughout  the  debate,  that  a  substitute 
should  be  found  by  those  who  opposed  the 
retention  of  the  excess  profits  duty. 

In  spite  of  the  continued  opposition,  Mr. 
Chamberlain's  proposal  ,was  steadily  sup- 
ported by  a  majority  of  the  House  of  Com- 
mons, who  realized  that  the  money  to  meet 
Great  Britain's  expenditure  must  somehow 
be  found,  and  that  excess  profits  continued 
to  offer  a  fruitful  field  for  taxation.  Con- 
sequently when  the  third  reading  was  car- 
ried the  rate  still  stood  at  60  per  cent. 

The  new  and  additional  tax  imposed  on 
the  profits  of  corporations  is  a  novelty  in 
British  taxation.  It  applies  to  all  profits 
whatever  of  companies  incorporated  under 
the  laws  of  the  United  Kingdom  wherever 
made  or  arising,  and  to  the  profits  of  for- 
eign corporations  arising  in  the  United 
Kingdom.  The  rate  of  the  tax  is  five  per 
cent,  with  an  allowable  deduction  of  the 
first  $2,500  of  profits.  The  tax  is  not  to 
exceed  10  per  cent  of  the  amount  avail- 
able for  dividends  on  common  stock.  Ex- 
cess profits  taxes  paid  are  treated  as  work- 
ing expenses. 

This  tax  provided  as  spicy  debates  in 
the  House  of  Commons  as  the  excess  profits 
tax  in  its  early  days.  The  inclusion  of  co- 
operative .societies  under  the  act  had  been 
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a  bone  of  contention  and  the  subject  of 
several  proposals  for  amendment,  but  the 
bill  at  the  time  of  the  third  reading  still 
applied  to  these  organizations.  The  weight- 
iest argument  against  their  inclusion  was 
the  general  one  to  the  effect  that  the  divi- 
dends of  cooperative  societies  are  really 
only  deferred  discounts  and  not  strictly 
profits. 

A  motion  to  lower  the  amount  of  the  tax 
payable  to  five  per  cent  instead  of  10  per 
cent  of  the  amount  available  for  dividends 
on  common  stock  was  lost  by  a  considerable 
majority,  but  Mr.  Chamberlain's  proposal 
to  exempt  certain  classes  of  public  service 
corporations  was  accepted.  The  tax  itself 
was  opposed  on  the  ground  that  it  would 
prove  more  irksome  than  an  addition  to 
the  "  comfortably  familiar  burden  "  of  the 
income  tax,  and  that  it  was  imposed  in 
such  a  way  that  it  would  be  passed  on 
and  transferred  to  the  mischievous  cate- 
gory of  indirect  taxation.  At  the  time  of 
the  third  reading  the  tax  was  carried  by  a 
vote  of  177  to  122 — an  insecure  majority 
for  the  Ministry. 

The  Chancellor  of  the  Exchequer  has 
repeatedly  asked  for  the  suggestion  of 
better  means  of  taxation  by  those  who  op- 
pose the  present  measures.  As  early  as 
May  6th  he  stated  to  the  Federation  of 
British   Industries  that   he  would  be  pre- 


pared to  substitute  for  the  excess  profits 
duty  in  next  year's  budget  a  flat  rate  tax 
on  profits  of  25  to  37.5  per  cent  (5^.  to  Is. 
6d.  in  the  £1 ) .  This  tax,  Avhich  Mr.  Cham- 
berlain estimated  as  equally  productive 
with  an  excess  profits  duty  of  60  per  cent, 
was  very  generally  described  by  traders  as 
unnecessarily  high.  In  its  place  a  tax  on 
turnover  has  been  increasingly  urged.  It 
is  assumed  that  turnover  would  mean  the 
gross  total  of  sales,  and  that  a  rate  of  one 
per  cent  would  be  adequate.  It  is  argued 
that  the  aggregate  taxation  on  turnover 
would  be  borne  by  the  consumer.  Objec- 
tions to  the  scheme  have  been  raised  by 
Mr.  Peter  Rylands,  President  of  the  Fed- 
eration of  British  Industries,  in  the  col- 
umns of  the  Financier  (July  29,  1920), 
and  by  the  Taxation  Committee  of  the 
Federation,  which  maintains  that  taxes  of 
this  kind  should  in  some  way  be  a  reflec- 
tion of  both  value  and  capital  employed. 

Whatever  the  changes  effected  in  the 
Finance  Bill  of  1921,  it  is  probable  that 
the  amount  gained  by  taxation  during  the 
present  year  will  not  be  exceeded.  In  the 
course  of  the  debates  it  was  repeatedly 
stated,  both  by  Mr.  Chamberlain  and  by 
his  opponents,  that  the  limit  of  the  na- 
tion's taxable  capacity  had  been  reached. 

London,  August  14,  ig20. 


TAXATION  AND  THE  BUDGET  SYSTEM 

PHILIP  BROSS 
Director  Department  of  Finance  of  Nebraska 

An  Address  before  the  Nebraska  Assessors'  Association 


I  wish  to  congratulate  the  officers  and 
the  members  of  the  association  for  the 
large  attendance  and  the  interest  shown  in 
the  meeting  this  year.  I  believe  that  it 
reflects  the  interest  that  is  being  shown 
throughout  the  state  and  nation  in  taxation 
matters.  It  also  shows  that  the  assessors 
generally  are  realizing  more  and  more  the 
importance  of  a  mutual  understanding  of 
assessment  and  taxation  matters,  so  that 
the  assessment  of  property  and  taxation 
will  be  just  and  uniform. 

There  is  a  feeling  of  unrest  in  the  coun- 
try against  any  form  of  government,  and 
it  seems  to  me  the  duty  of  all  public  offi- 
cials to  so  conduct  the  affairs  of  the  gov- 


ernment that  the  citizens  will  have  more 
confidence  in  the  different  units  of  gov- 
ernment. One  of  the  reasons  for  the  un- 
rest, I  believe,  is  the  question  of  taxation. 
The  average  citizen  feels  first,  that  the 
public  money  has  not  always  been  wisely 
expended ;  and  second,  that  taxes  have  not 
always  been  equal. 

In  order  to  overcome  the  feeling  that 
public  money  has  not  always  been  wisely 
expended,  each  unit  of  government  must 
give  to  the  people  a  dollar's  worth  of  ser- 
vice for  every  dollar  received.  Confidence 
must  be  re-established  by  publicity  and 
easily-understood  reports  of  expenditures. 
Public  finance  of  any  unit  of  government 
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must  be  placed  on  a  budgetary  plan,  and 
with  this  should  go  a  central,  uniform  ac- 
counting system. 

The  first  essential  features  of  any  bud- 
getary plan  is  the  balancing  of  expendi- 
tures and  resources.  A  budget  will  give  to 
the  public  a  picture  in  terms  of  dollars  of 
the  activity  of  any  unit  of  government. 

I  believe  that  the  biggest  savings  in  gov- 
ernmental expenditures  are  to  be  made 
through  a  central,  uniform,  controlling 
accounting  system,  and  I  would  most 
heartily  recommend  such  a  system  to  each 
county  in  the  state  of  Nebraska. 

The  average  citizen  does  not  care  so 
much  about  the  amount  he  pays  in  taxes, 
provided  he  is  sure  that  he  is  paying  a  just 
and  equal  amount  with  his  neighbors,  and 
that  the  unit  of  government  is  giving  him 
a  dollar's  worth  of  service  for  the  taxes 
that  are  collected. 

There  is  a  tendency  on  the  part  of  the 
citizens  to  hold  the  state  responsible  for 
the  amount  of  their  taxes.  While  the  taxes 
under  the  mill  levies  for  the  state  have 
increased,  they  are  still  only  a  small  pro- 
portion of  the  total  taxes  paid  by  the  indi- 
vidual. The  county,  city  and  school  dis- 
trict taxes  cover  the  big  items  of  taxation. 
As  an  example,  in  one  county  of  the  state, 
the  total  levy  last  year  was  134  mills  in 
the  county  seat.  Thirteen  mills  of  this 
was  for  the  town  and  59  for  the  state, 
$1.50  for  the  county,  $4.70  for  the  city, 
and  $5.90  for  the  school  district.  In  the 
city  of  Lincoln,  on  the  same  basis,  $1.30 
went  to  the  state,  $1.45  to  the  county, 
$6.00  to  the  school  district  and  $3.00  to 
the  city. 

I  suppose  some  of  you  wonder  why  a 
representative  of  the  Department  of  Fi- 
nance of  the  state  is  here  to  address  your 
meeting.  The  Civil  Administrative  Code, 
which  was  passed  at  the  last  session  of  the 
legislature,  established  the  Department  of 
Finance.  It  does  not  in  any  way  interfere 
with  or  take  over  any  of  the  constitutional 
duties  of  any  of  the  other  constitutional 
officers.  It  establishes  a  simple,  responsible 
organization,  supplants  the  confused,  irre- 
sponsible commission  and  board  organiza- 
tion, and  will  allow  the  state's  work  to  be 
carried  pn  in  an  economic  and  efficient 
manner. 

In  establishing  the  Department  of  Fi- 
nance, the  legislature  gave  to  that  depart- 
ment   f^ur    functions:    preparation    of    a 


budget,  control  over  expenditure,  purchase 
of  supplies,  and  taxation. 

In  the  preparation  of  the  budget  we  will 
give  to  the  legislature  and  to  the  public 
the  most  complete  and  easily  understood 
report  of  expenditures  and  estimates  for 
the  next  biennium  that  has  ever  been  fur- 
nished in  Nebra.ska. 

Under  the  control  over  expenditures,  we 
have  established  a  central  uniform  ac- 
counting system  and  all  the  bookkeeping 
and  accounting  for  the  six  Code  Depart- 
ments are  carried  on  in  the  Department  of 
Finance.  This  eliminates  a  great  many 
records,  a  number  of  employees,  and  allows 
the  employees  of  the  different  Departments 
to  devote  all  of  their  time  to  their  func- 
tional work.  It  gives  to  the  Department 
of  Finance  the  authority  to  determine  the 
wisdom  of  an  expenditure,  as  well  as  the 
legality.  We  have  established  enciunbered 
funds  and  unencumbered  balances.  As  a 
purchase  is  made  or  a  contract  entered 
into,  the  amount  of  that  contract  is  charged 
against  the  fund,  even  though  the  money- 
may  not  be  drawn  for  some  time.  This 
will,  I  am  convinced,  do  away  with  all  de- 
ficiencies in  any  of  the  Departments  under 
the  Code,  for  the  next  legislature. 

All  supplies  are  purchased  by  a  Pur- 
chasing Agent  in  the  Department  of  Fi- 
nance, and  we  have  found  that  this  has 
made  a  large  saving  to  the  state  and  has 
established  uniformity  in  prices  for  the 
same  class  of  materials,  supplies  and  ser- 
vices. This  central  purchasing  of  supplies 
is  another  matter  that  I  can  recommend  to 
the  counties,  as  I  am  sure  it  would  pro- 
duce a  .saving  in  practically  every  county 
in  the  state.  Due  to  the  reorganization 
under  the  Civil  Administrative  Code,  which 
has  been  in  operation  five  months,  we  have 
been  able  to  operate  these  Departments 
under  the  Governor  for  $50,000  less  than 
the  legislature  appropriated  for  the  opera- 
tion of  these  Departments  for  that  five 
months'  period,  and  I  am  convinced  that 
this  record  can  be  kept  up  and  improved 
upon  during  the  rest  of  the  biennium,  and 
tliat  we  shall  shov/  a  saving  in  operation 
and  expenses  of  from  $200,000  to  $300,000. 

The  other  function  of  the  Department 
of  Finance  is  the  preliminary  work  rela- 
tive to  assessment  and  taxation.  I  have 
distributed  among  you  a  copy  of  the  law 
establi.^ihing  the  Department  of  Finance, 
and    I   will  .send   to   each   county  a.ssessor 
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enough  of  these  pamphlets  so  that  he  can 
furnish  one  to  each  of  his  precinct  asses- 
sors. 

You  will  note  that  by  the  law  the  De- 
partment is  given  the  initial  work  relative 
to  taxation,  with  the  power  of  final  review 
and  approval  resting  in  the  State  Board 
of  Equalization.  There  are  two  principal 
provisions  of  this  law :  first,  to  see  that 
all  property  of  every  kind  and  character  is 
assessed  at  one-fifth  of  its  actual  or  full 
cash  market  value ;  second,  that  all  assess- 
ments are  made  relatively  just  and  uni- 
form. 

In  carrying  on  the  preliminary  work  for 
the  taxation  of  next  year,  the  Department 
has  worked  in  close  cooperation  with  the 
State  Board  of  Equalization,  and  especially 
with  the  secretary  of  that  board.  The 
state,  and  especially  the  county  assessors, 
are  very  fortunate  in  having  as  secretary 
of  this  board  Mr.  Osborne,  in  whose  ability 
and  knowledge  of  the  subject  I  am  sure  all 
of  you  have  the  utmost  confidence. 

In  carrying  out  the  work  of  the  Depart- 
ment of  Finance  relative  to  taxation,  it 
will  be  the  policy  to  cooperate  in  every 
way  with  the  county  and  precinct  assessors 
and  the  county  officials.  The  policy  will 
be  one  of  help  and  cooperation,  and  to 
offer  and  to  give  you  the  aid  and  assistance 
of  this  law. 

In  regard  to  the  assessment  of  personal 
property,  as  you  already  know,  a  new 
schedule  has  been  prepared.  I  think  all 
of  you  will  agree  that  this  is  a  more  work- 
able schedule  than  the  assessors  have  had 
formerly.  It  is  more  complete,  will  aid 
the  assessors  to  a  large  extent  in  finding 
intangible  property,  and  will  aid  in  secur- 
ing an  equal  assessment.  Instructions  and 
regulations  will  be  issued  later  in  regard 
to  the  assessment  of  intangible  property, 
such  as  money  in  bank,  notes,  mortgages, 
etc. 

The  biggest  feature,  perhaps,  of  the 
1920  assessment  is  the  four-year  valuation 
of  real  estate.  In  going  over  the  assess- 
ment records,  we  find  that  city  real  estate 
has  been  assessed  nearer  its  actual  value  in 
previous  years,  because  of  the  interest  that 
different  towns  and  cities  took  in  having 
the  valuation  of  their  property  high  so  that 
they  could  float  larger  issues  of  bonds  for 
public  improvements.  In  the  matter  of 
equalization  this  year,  the  valuation  of 
property  in  towois  of  different  sizes  will  be 


compared.  I  want  to  impress  upon  the 
assessors  that  one  of  the  principles  on 
which  the  valuation  of  city  property  should 
be  determined  is  the  rental  income.  Our 
constitution  and  our  state  law  provide  that 
the  assessment  must  he  made  upon  the 
actual  valuation,  and  each  assessor  should 
secure  all  the  facts  that  it  is  possible  for 
him  to  secure  which  will  aid  him  in  estab- 
lishing that  actual  valuation,  and  the  in- 
come that  is  derived  from  a  piece  of  prop- 
erty is  certainly  a  fair  indication  of  its 
value,  both  to  the  owner  and  for  purposes 
of  sale.  , 

We  have  secured  from  most  of  the  county 
clerks  and  registers  of  deeds,  abstracts  of 
all  real-estate  transfers  in  their  counties 
from  July  1,  1918  to  July  1,  1919.  We 
have  gone  over  these  and  prepared  our  in- 
formation by  townships. 

I  had  expected  to  furnish  maps  to  each 
county  in  large  enough  numbers  so  that 
each  precinct  assessor  could  have  one. 
However,  I  find  that  it  will  be  imprac- 
ticable to  furnish  the  maps,  as  they  would 
have  to  be  too  large  to  contain  the  neces- 
sary information  for  convenient  use.  In- 
stead of  the  maps,  we  will  furnish  to  each 
county  a  tabulation  showing  the  number 
of  transfers,  the  average  value  per  acre, 
the  average  assessed  value  per  acre,  and 
the  percentage  of  increase  necessary  for  the 
whole  county  and  for  each  township  in  the 
county. 

These  tabulations  will  be  furnished  to 
the  county  in  sufficient  quantities  so  that 
each  precinct  assessor  can  have  one.  I 
have  distributed  among  you  a  sample  of 
these  tabulations.  In  furnishing  this  in- 
formation to  you  there  are  two  things  that 
I  want  to  make  absolutely  clear. 

First,  that  the  average  sale  value  of  land 
in  your  county  and  in  the  different  town- 
ships is  furnished  you,  not  to  be  the  abso- 
lute basis  of  valuation,  but  the  informa- 
tion is  given  so  that  the  county  assessors, 
county  equalization  boards  and  the  precinct 
assessors  can  use  this  information  in  estab- 
lishing the  actual  value. 

I  do  not  believe  that  there  is  any  better 
plan  to  aid  in  determining  the  actual  value 
than  the  list  of  bona  fide  sales.  The  sale 
price  of  one  piece  of  land  may  be  specu- 
lative, or  may  be  determined  by  other  con- 
siderations than  the  actual  value,  but  when 
all  of  the  transfers  for  one  precinct  or  one 
county  are  averaged  together,  this  average 
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should  very  nearly  reflect  the  actual  value 
of  the  proi^crty  of  that  county  or  town- 
ship, especially  where  the  transactions  are 
as  numerous  as  they  have  been  in  this 
state  during  the  year  covered  by  the  ab- 
stracts. The  percent  of  increase,  it  must 
be  understood,  is  not  binding  upon  the 
assessor  in  any  way,  and  it  is  given  only 
in  the  hope  that  it  will  be  helpful  to  the 
assessors  in  the  performance  of  their  duties 
as  between  the  owner  of  the  land  and  the 
state  and  county  which  they  represent. 

I  want  to  make  it  also  clear  that  these 
tabulations  are  furnished  with  the  idea 
that  they  will  aid  you  within  your  county 
in  making  a  just  and  equitable  assessment, 
"i'ou  will  notice  from  the  tabulations  which 
I  have  distributed  that  in  one  township 
the  assessed  valuation  would  only  have  to 
be  increased  8%  to  come  up  to  the  aver- 
age sales  value,  while  in  another  township 
the  assessed  valuation  would  have  to  be 
raised  as  much  as  137%.  There  have  not 
been  as  radical  differences  as  this  in  the 
increased  sale  values  of  lands  w-ithin  the 
same  county  in  the  last  four  years,  and  it 
is  plainly  shown  that  persons  living  in  the 
township  where  the  increase  shows  only 
S%  have  paid  an  unjust  relative  tax  com- 
pared to  the  persons  living  in   the  town- 


ship where  the  increase  shows  137%.  This 
tabulation  will  help  each  one  of  your  pre- 
cinct and  township  assessors,  low  or  high, 
on  their  real  estate,  and  will  aid  them  in 
making  their  new  asse.ssments  accordingly. 

If  all  of  us  can  have  confidence  that 
each  assessor,  each  county  and  the  state 
board  of  equalization  are  going  to  do  their 
duty,  it  will  aid  very  much  in  the  equal 
assessment.  Precinct  and  county  assessors 
liave  hesitated  to  raise  their  assessments  to 
the  point  where  they  knew  they  should  be 
raised  for  fear  that  other  counties  or  other 
precinct  assessors  would  not  do  the  same. 
There  never  has  been  any  justification  for 
the  under-valuation  of  property  for  assess- 
ment purposes,  and  it  should  be  discon- 
tinued. As  the  valuation  increases,  the 
mill  levies  decrease,  so  the  increase  in  val- 
uation does  not  necessarily  spell  increased 
taxes. 

In  preparing  the  information  for  the 
state  equalization  board,  the  Department 
of  Finance  will  be  just  as  interested  in 
reporting  to  the  board  cases  of  too  high 
assessment  as  they  will  cases  of  too  low 
assessment,  as  our  main  purpose  will  be 
to  secure  a  just  and  equitable  assessment 
in  1920. 


RECENT  REFORM  PROPOSALS  CONCERNING 
STATE  TAXATION  IN  MEXICO 

HENRY  A.   E.   CHANDLER 
Asso-iate  Professor  of  Economics,  Columbia  University 


'1  he  bitter  controversy  that  has  been 
waged  over  the  alleged  confiscatory  char- 
acter of  Article  27  of  the  new  Constitu- 
tion of  Mexico,  together  with  the  opposi- 
tion to  the  federal  policies  concerning  tax- 
ation have  so  completely  overshadowed 
other  aspects  of  recent  fiscal  development 
that  much  of  a  constructive  nature  has 
been  hidden  from  public  knowledge. 

Notwithstanding  the  extreme  character 
of  some  of  the  fiscal  legislation,  part  of 
which  in  all  probability  will  be  revised,  a 
study  of  recent  Mexican  finances  from  the 
point  of  view  of  the  needs  of  Mexico  re- 
veals a  sufficient  advancement  to  distin- 
guish the  regime  of  the  Revolution  as  an 
epoch  in  Mexican  fiscal  history.  And  just 
as  the  Madero  and  Carranza  Governments 


found  it  necessary  to  fall  back  upon  the 
legislation  of  the  Diaz  regime  for  much  of 
their  fiscal  practices,  so  it  may  be  expected 
that  later  administrations  will  find  it  de- 
sirable to  give  heed  to  the  larger  part  of 
the  constructive  proposals  advanced  or  put 
into  effect  by  the  Government  of  the  Revo- 
lution. 

Among  the  notable  reform  projects 
brought  forward  by  the  Carranza  regime 
is  to  be  found  the  plan  for  the  reform  of 
the  systems  of  state  taxation.  Early  in  his 
term  of  office  the  late  President  directed 
that  an  investigation  into  state  finances  be 
undertaken,  and  in  due  time  there  was 
issued  by  the  Sccreiaria  dc  Gohemacidn  a 
report  entitled,  "  Proyecto  de  Ley  de 
Hacienda  propuesto  como  Modelo  para  la 
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Unificacion  de  las  Leyes  Fiscales  de  los 
Estados,"  or  "A  iModel  Plan  of  State 
Taxation."  This  report  was  prepared 
under  the  direction  of  Aguirre  Berlanga, 
then  Subsecretary  of  the  Department  of 
Interior  (Gobernacion)  and  later  Secre- 
tary of  the  Department  and  one  of  the 
chief  advisers  of  President  Carranza. 

As  an  aid  to  a  better  understanding  of 
this  report,  the  outstanding  features  of  the 
Mexican  state  system  of  taxation  should 
be  indicated.  In  addition  to  the  customs 
duties  and  the  excises  upon  tobacco  and 
alcoholic  liquors,  the  federal  Government 
levies  a  general  stamp  tax  upon  business 
transactions  and  legal  processes  and  cer- 
tain special  stamp  taxes.  For  purposes  of 
taxation,  it  also  retains  almost  exclusive 
control  of  the  so-called  "  national  indus- 
tries "  and  therefore  restricts  the  powers 
of  the  states  in  their  taxation  of  corporate 
enterprise.  This  federal  control  plus  an 
extensive  system  of  exemptions  have  de- 
prived the  states  of  many  of  the  sources 
wliich  in  the  United  States  yield  large  state 
revenues,  viz.,  railroads,  other  public  util- 
ities, banks  and,  in  part,  mines  and  the 
petroleum  industry. 

With  such  restrictions,  the  states  have 
deemed  it  necessary  to  retain  many  of  the 
taxes,  mediaeval  in  character,  which  were 
inherited  from  the  old  Spanish  regime,  and 
furthermore,  as  revenue  needs  have  in- 
creased, the  states  have  gradually  laid  taxes 
upon  almost  every  conceivable  form  of 
economic  art.  As  a  result  we  find  a  very 
complex  fiscal  system,  and  trade  and  com- 
merce are  impeded  at  almost  every  turn. 
In  some  of  the  states,  the  fiscal  reports 
separately  classify  as  many  as  fifty  to 
sixty  sources  of  revenue.  Heavy  cumula- 
tive burdens  are  placed  upon  some  sources 
and  to  make  matters  worse  the  federal 
Government  in  some  cases  taxes  the  same 
sources  as  the  states.  Finally,  to  complete 
the  burden,  there  is  imposed  the  "  Federal 
Contribution  ",  at  present  a  sixty  per  cent 
sur-tax  upon  all  state  and  local  taxes  which 
the  federal  Government  exacts  from  every 
local  taxpayer.  It  is  very  clear  that  no 
complete  reform  of  the  federal  finances 
could  be  effected  so  long  as  the  old  state 
fiscal  system  remained  as  Diaz  left  it,  and 
that  the  first  step  to  be  taken  in  the  per- 
manent reform  of  Mexican  finances  must 
be  the  revision  of  the  state  system.  An 
examination  of  the  Model  Plan,  therefore, 


has  a  double  interest  for  students  of  pub- 
lic finance. 

The  revolutionists  in  Mexico  have  re- 
peatedly advanced  the  land  problem  as 
one  of  the  prime  reasons  for  the  overthrow 
of  the  Diaz  Government.  Under  the  old 
regime,  real  estate  and  especially  the  large 
rural  landed  properties  were  notoriously 
under-assessed  and  great  inequity  resulted 
as  between  the  large  and  small  holder. 
Most  of  the  states  imposed  the  tax  upon 
capital  value,  although  a  few  levied  it 
upon  rental  value,  but  in  either  case  it  is 
generally  admitted  that  the  large  landed 
proprietor  received  such  favors  as  to  ren- 
der the  real-estate  tax  sharply  regressive. 
Considering  these  facts,  together  with  the 
extreme  concentration  of  land  ownership, 
it  was  only  to  be  expected  that  the  Model 
Plan  should  include  recommendations  for 
drastic  reform  in  the  taxation  of  real 
estate. 

In  attempting  to  correct  the  regressive 
features  of  the  old  land  tax,  however,  the 
Carranza  Government  did  not  stop  at  pro- 
portional rates  but  insofar  as  rural  prop- 
erty was  concerned  presented  a  thorough- 
going plan  for  progressive  taxation.  The 
federal  Government  recognized  that  it 
would  be  impossible  to  impose  unifonn 
rates  throughout  the  several  states,  but  it 
set  forth  a  standard  table  of  class  limits 
within  which  rates  were  to  be  progressively 
applied.  The  classification  included  prop- 
erty assessed  at  less  than  20,000  pesos; 
P  20,000  to  P  50,000;  P  50,000  to  P  100,- 
000;  P  100,000  to  P  500,000;  P  500,000 
to  P  1,000,000,  and  property  assessed  for 
more  than  P  1,000,000.  The  progressive 
system  at  the  time  of  the  publication  of 
the  report  had  already  been  adopted  in  the 
states  of  Jalisco,  Aguascalientes  and  other 
states. 

In  taxing  lands,  the  Mexican  fiscal  laws, 
both  in  the  old  regime  and  in  the  regime 
of  the  Revolution  distinguished  the  urban 
from  the  rural,  placing  in  many  states  dif- 
ferent rates  upon  the  two  classes.  In  this 
regard  the  practice  is  similar  to  that  of 
some  of  the  provinces  of  Argentina.  How- 
ever, while  the  Model  Plan  places  progres- 
sive rates  upon  rural  property,  its  proposals 
as  to  urban  property  are  limited  to  pro- 
portional rates.  Consistent  with  the  gen- 
eral policy  of  relieving  the  smaller  prop- 
erties, we  find  proposed  an  exemption  of 
all  urban  properties  valued   at  less  than 
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P  100  and  all  rural  properties  valued  at 
less  than  P  500.  A  recommendation  is 
al-o  made  for  separation  of  sources  be- 
tween state  and  locality,  leaving  real  estate 
exclusively  to  the  state  government. 

Another  important  proposal,  believed  by 
the  Carranza  Government  to  strike  in  the 
direction  of  democracy  in  taxation  and 
freedom  from  restriction  in  commerce,  was 
the  suggestion  to  suppress  the  tax  on  the 
transfer  of  landed  property.  While  the 
real-estate  tax  proper  occupies  a  position 
of  less  importance  in  the  Mexican  state 
fiscal  systems  than  it  does  in  the  corres- 
ponding systems  of  the  United  States, 
every  state  in  Mexico  has  levied  a  tax  on 
the  transfer  of  land,  the  rates  varying 
from  one  per  mil  to  as  high  as  four  per 
cent  in  some  of  the  states.  The  Carranza 
Government  recommended  the  repeal  of 
this  tax  as  a  step  toward  simplification  of 
a  very  complicated  system,  and  because 
"  the  tax  is  finally  paid  by  the  purchaser  " 
and  is  therefore  of  the  nature  of  a  "  con- 
sumption tax  ",  the  repeal  of  which  is  re- 
quired as  an  "  equitable  measure  ". 

Closely  related  to  real  estate  in  the  gen- 
eral policy  of  the  late  regime  was  that  of 
mines.  The  mining  industry  occupies  a 
place  of  relatively  greater  importance  in 
Mexico  than  in  the  United  States,  having 
been  for  a  long  period  the  most  highly  de- 
veloped industry  in  the  country.  The 
states,  however,  do  not  have  to  face  the 
very  difficult  problems  that  confront  our 
states  for  the  reason  that  mining  in  Mexico 
is  one  of  the  .so-called  "  national  indus- 
tries "  and  the  federal  Government  con- 
trols the  taxation  of  these  industries.  Each 
state  is  permitted  by  federal  law  to  levy  a 
tax  up  to  1^  per  cent  on  the  annual 
product  of  the  mines  within  its  boundarie.-;, 
and  with  the  exception  of  the  state  of 
Jalisco,  the  maximum  rate  appears  to  have 
4)een  levied  by  every  mining  state. 

For  the  important  changes  in  mine  taxa- 
tion policy,  therefore,  we  must  look  to  the 
federal  laws,  decrees  and  proposals.  The 
Carranza  Government  introduced  some 
very  interesting  changes  in  the  federal  sys- 
tem of  taxing  mines,  including  a  progres- 
sive tax  on  mining  claims  and  high  pro- 
duction taxes,  some  of  which  were  the 
occasion  of  very  great  opposition  from 
foreign  mine-owners,  but  this  subject  is 
beyond  the  range  of  the  present  discussion. 

When   the   Carranza  Government  made 


its  investigation  into  the  state  finances,  it 
found  the  poll  tax  in  force  in  several  of 
the  states,  in  some  of  which,  viz.,  Chiapas, 
Mexico,  Puebla  and  Tlaxcala,  there  was 
derived  from  this  source  an  important  part 
of  the  revenue  of  the  state.  Under  the  old 
regime  the  poll  tax  was  peculiarly  burden- 
some ;  corporal  punishment  was  resorted  to 
in  the  effort  to  enforce  the  tax  and  the 
natives  endeavored  to  escape  payment  "  by 
remaining  at  as  great  distance  as  possible 
from  the  constituted  authorities  ". 

The  suppression  of  the  tax  was  opposed 
by  the  authorities  in  several  of  the  states 
on  the  ground,  first,  that  it  was  needed  for 
revenue,  and,  second,  that  "  it  responds  to 
a  political  necessity,  to  bring  the  natives 
in  touch  with  the  authorities,  in  order  that 
they  may  better  recognize  their  necessities 
and  endeavor  to  procure  their  progress  and 
development."  In  view  of  the  fact  that 
this  very  tax  drove  the  natives  away  from 
the  governmental  authorities,  it  would 
seem  that  those  objecting  to  the  repeal  of 
the  poll  tax  must  have  had  an  unique 
sense  of  humor.  The  Model  Plan  urged 
the  repeal  of  the  poll  tax  upon  the  theory 
that  "  a  tax  should  fall  only  on  those  acts 
or  operations  which  signify  an  element  of 
production  of  wealth,"  an  argument  of 
considerable  interest  in  view  of  the  impor- 
tance of  consumption  taxes  in  the  state 
systems. 

Mexico  has  no  income  taxes  as  we  usually 
think  of  them  and,  with  one  important 
exception,  the  only  attempt  to  tax  personal 
incomes  has  been  through  the  agency  of 
the  so-called  "  tax  on  lucrative  profes- 
sions and  callings  ".  In  formulating  this 
tax,  the  fiscal  authorities  attempted  to 
reach  those  classes  not  already  reached  by 
tlie  real-estate  tax  or  by  any  other  form 
of  state  direct  tax.  The  legislators  had  in 
mind  principally  the  incomes  of  the  well- 
to-do,  of  the  salaried  class  and  the  fees  of 
the  professional  classes.  Under  the  old 
regime  the  tax  had  been  levied  in  about 
one-half  of  the  states,  but  there  had  been 
considerable  variation,  both  in  the  rates 
and  in  the  methods  of  assessment,  in  the 
.several  states  the  asscs.sments  ranged  from 
P  3  to  P  240  per  year ;  some  of  the  states 
attempted  to  collect  a  fixed  percentage  of 
the  annual  income,  some  assigned  a  fixed 
amount,  within  prescribed  limits,  to  each 
individual,  and  some  added  percentage  sur- 
taxes   for    the    benefit    of    municipalities. 
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With  two  or  three  exceptions,  the  yield  of 
the  tax  has  been  insignificant.  The  failure 
of  the  tax  as  a  revenue  producer  has  been 
due  in  part  to  the  haphazard  way  that  en- 
forcement has  been  attempted,  to  the  op- 
portunity for  special  arrangements  with 
the  assessors  and  in  a  large  part  of  Mexico 
to  the  almost  total  lack  of  a  middle  class. 

The  reform  contained  in  the  Model  Plan 
has  the  merit  of  being  simple.  Uniformly 
in  all  the  states,  the  lucrative  professions 
are  to  be  divided  into  nine  classes,  and 
maximum  and  minimum  limits  are  to  be 
fixed  to  the  amounts  of  the  taxes  that  may 
be  imposed  upon  the  members  of  any  par- 
ticular class.  Within  the  prescribed  limits, 
the  assessing  officers  must  determine  what 
they  consider  the  fair  amount  to  be  as- 
sessed against  each  individual  within  the 
class.  The  reform  proposal  has  two  other 
merits,  in  that  it  standardizes  the  procedure 
and  in  that  it  allocates  the  tax  to  the  state, 
but  it  still  leaves  much  to  be  done  that  is 
essential  to  eiTective  enforcement. 

In  attempting  to  reform  the  Mexican 
state  system  of  taxing  business,  the  authors 
of  the  INIodel  Plan  faced  a  very  difficult 
problem.  Business  enterprise,  including 
merchandising  and  manufacturing,  has 
constituted  one  of  the  most  productive 
sources  of  public  revenue  in  most  of  the 
states.  However,  there  has  been  very  great 
diversity  in  the  kinds  of  taxes  imposed  and 
in  the  methods  of  assessment.  In  the 
larger  nimiber  of  states  the  tax,  called  the 
patente,  has  been  collected  by  reference  to 
a  tariff  which  established  maximum  and 
minimum  limits,  within  which  the  tax  for 
any  particular  establishment  has  been  fixed 
by  the  tax  commissioners.  Similar  taxes  in 
other  states,  called  taxes  on  industrial  cap- 
ital and  designated  in  other  waj^s,  have 
attained  more  or  less  successfully  the  ends 
of  the  patente. 

While  some  of  the  numerous  variations 
in  particular  states  were  designed  to  adjust 
the  tax  with  reference  to  the  taxable  capac- 
ity of  particular  industries,  the  system  as  a 
Avhole  was  very  crude,  providing  no  defi- 
nite standard  by  which  the  relative  taxable 
capacity  could  be  measured  and  leaving  to 
the  tax  commissioners  a  wide  range  of  dis- 
cretion. 

At  the  time  of  the  publication  of  their 
report,  the  authors  of  the  Model  Plan 
were  not  able  to  propose  a  more  refined 
method  of  measuring  taxable  capacity,  but 


they  did  turn  their  attention  to  the  problem 
of  bringing  about  a  greater  uniformity  in 
the  various  state  methods,  a  thing  of  much 
importance  in  view  of  the  close  relation- 
ship existing  between  state  and  federal 
finances.  They  presented  a  minute  classi- 
fication of  industries  and  proposed  the 
general  use  of  the  maximum  and  minimum 
plan,  the  acceptance  of  which  would  in- 
volve the  abolition  or  remodelling  of  all 
of  the  numerous  variations  in  the  various 
states.  However,  the  greater  problem  of 
finding  a  less  crude  method  of  measuring 
taxable  capacity  they  left  unsolved,  and 
although  some  experimentation,  in  the 
form  of  the  notorious  "  capital  tax "  has 
been  made  in  the  federal  District,  the 
problem  of  state  taxation  of  business  is 
still  to  be  solved. 

It  is  perhaps  not  too  much  to  say  that 
the  most  important  proposal  to  be  found 
in  the  entire  Model  Plan  is  that  recom- 
mending the  suppression  of  the  sales  tax 
throughout  the  states  of  Mexico.  Although 
the  standard  of  living  is  pitifully  low,  this 
tax  has  constituted  one  of  the  most  pro- 
ductive in  many  of  the  states,  yielding  in 
several  cases  as  high  as  20%  of  the  total 
revenue  receipts.  It  has  always  been  a 
costly  tax  to  collect  and  according  to  the 
opinion  of  Mexican  officials  who  are  in  a 
position  to  knov>^  it  has  constituted  one  of 
the  most  cumbersome  impediments  to  in- 
dustry and  commerce. 

HoAvever,  great  opposition  to  its  repeal 
has  been  manifested.  It  is,  of  course, 
always  difficult  to  repeal  a  highly  produc- 
tive tax,  especially  at  a  time  when  the  re- 
ceipts from  other  taxes  are  reduced  and 
extraordinary  expenditures  must  be  met. 
Moreover,  the  method  by  which  the  tax 
has  been  collected  has  rendered  collusion 
between  the  tax  collector  and  the  taxpayer 
an  easy  matter,  and  according  to  Mexican 
citizens  long  familiar  with  fiscal  practices, 
the  collection  of  this  tax  has  offered  to 
the  small  army  of  officeholders  opportun- 
ities for  gain  which  they  were  loathe  to 
surrender.  The  proposal  for  the  repeal  of 
this  tax  indicates  how  far  the  Carranza 
Government  desired  to  go  in  order  to 
bring  about  needed  reform. 

In  the  matter  of  inheritance  taxes,  the 
authors  of  the  Model  Plan  found  a  fair 
degree  of  uniformity  in  the  laws  of  the 
several  states,  and  changes  suggested  per- 
tained mostly  to  the  method  of   adminis- 
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tration.  In  view  of  the  penchant  for  pro- 
gressive taxes,  it  is  diflkull  to  understand 
the  restraint  of  the  tax  reformers  in  rec- 
ommending only  proportional  rates.  This 
fact  is  all  the  more  noticeable  because  the 
absence  of  a  large  middle  class  and  the 
extreme  poverty  of  the  masses  leaves 
wealth  concentrated  in  the  hands  of  a  few, 
thus  offering  the  opportunity  for  increas- 
ing the  yield  of  the  tax  by  means  of  pro- 
gressive'  rates.  Moreover,  the  desire  on 
the  part  of  the  revolutionists  to  redistri- 
bute land  and  other  forms  of  wealth  would 
have  led  us  to  expect  the  suggestion  of  the 
progressive  principle  in  connection  with 
death  duties. 

The  old  regime  had  minutely  graded  the 
rates  according  to  degrees  of  relationship 
and  the  Model  Plan  fell  in  line,  limiting 
the  groups,  however,  to  six  degrees  of  re- 
lationship instead  of  proposing  the  ten  or 
twelve  degrees  previously  recognized  in 
some  state  laws. 

The  problems  of  allocation  among  the 
states  are  greatly  simplified  by  the  fact 
that,  with  the  exception  of  real  estate  and 
some  ownership  in  mines,  the  wealth  of 
Mexico  is  largely  owned  by  foreign  cor- 
porations, the  property  of  which  has  not 
come  within  the  scope  of  the  inheritance 
tax.  In  the  Model  Plan,  real  estate  is  to 
be  taxed  where  located,  and  tangible  per- 
sonal property  "  wherever  located,  if  the 
author  of  the  succession  had  his  domicile 
in  the  state  at  the  time  of  his  demise ". 
Intangil^le  personal  property  plays  a  com- 
paratively small  part  in  the  affairs  of  the 
native  Mexican  and  it  has  been  a  general 
practice  to  ignore  it  in  matters  of  inheri- 
tance taxation.  The  Model  Plan,  how- 
ever, specifically  exempts  all  mining  shares 
as  well  as  mines. 

Numerous  other  reforms  have  been  pro- 
posed, those  of  most  interest  being  the 
establishment  of  a  uniform  fiscal  year  for 
all  states,  beginning  July  1  and  ending 
June  30  ;  the  relinquishing  of  the  practice 
of  resorting  to  "  additional  "  or  surtaxes 
when  localities  and  states  find  themselves 
pressed  for  additional  revenues;  and  the 
recommendation  that  instead  of  re-enacting 
a  new  tax  law  in  toto  annually  as  is  done 
in  some  states,  the  states  should  follow  a 
procedure  similar  to  that  of  the  federal 
Government  in  embodying  the  general  out- 


lines and  principles  in  more  permanent 
laws,  to  which  it  is  only  necessary  to  refer 
in  framing  the  annual  tax  legislation. 

In  summary,  the  principal  proposals  em- 
bodied in  the  scheme  for  reforming  the 
state  finances  of  Mexico  set  forth  by  the 
Carranza  Government  w^ere: 

1.  A  simplification  of  the  state  tax  sys- 
tem by  abolishing  numerous  small  taxes 
that  yield  insignificant  revenues,  bnt  are 
costly  of  collection. 

2.  A  separation  of  sources  between  state 
and  localities,  assigning  real  estate  to  the 
state,  and  many  smaller  taxes,  local  in 
character,  to  the  localities. 

3.  A  shifting  of  the  burden,  so  far  as 
possible,  from  consumption  to  production, 
the  most  conspicuous  recommendation  be- 
ing the  abolition  of  the  sales  tax. 

4.  The  introduction  of  uniformity  among 
the  various  state  systems,  with  special  re- 
gard to  business  taxes  and  real-estate  taxes. 

5.  The  abolition  of  many  taxes  that  im- 
pede commerce  and  industry,  notably  the 
abolition  of  the  tax  on  the  transfer  of  real 
estate. 

6.  The  suppression  of  the  poll  tax. 

7.  The  adoption  of  the  progressive  prin- 
ciple in  real-estate  taxes  as  a  means  of  off- 
setting the  disproportionately  higher  bur- 
dens that  have  heretofore  rested  upon  the 
small  property-holder. 

These  may  be  considered  as  the  main 
contributions  of  the  revolution  to  the 
project  for  the  reform  of  state  taxation  in 
Mexico. 
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DECISIONS  AND  RULINGS 

EDITED  BY  A.  E.   HOLCOMB 


Federal  Income  Tax — Exemption  of 
Salaries  of  Federal  Judges — Diminu- 
tion OF  Salary  by  Taxation — Sixteenth 
Amendment. — The  decision  of  the  United 
States  Supreme  Court  holding  unconstitu- 
tional the  taxation  of  the  salary  of  a  fed- 
eral Judge  in  office  at  the  time  of  the 
adoption  of  the  16th  amendment  and  of 
the  Revenue  Act  of  1918  under  which  the 
tax  in  question  was  imposed,  settles  de- 
cisively a  much-mooted  question.  The 
Court  expressed  the  embarrassment  it  felt, 
which  was  softened  by  the  suggestion  that 
each  of  its  members  had  regularly  paid 
income  tax  on  his  salary.  The  doubt  felt 
on  the  question  is  pointed  out  by  reference 
to  Congressional  Proceedings  (65  Cong. 
House  Rep.  767,  p.  29,  2nd  Sess. ;  Senate 
Report  617,  3rd  Sess.). 

The  argument  is  based  upon  a  consid- 
eration of  the  three  great  departments 
established  by  the  Constitution  and  pro- 
ceeds with  an  inquiry  into  the  reasons  for 
the  provision  in  Article  III  that  the  com- 
pensation of  the  Judges  shall  not  be  dimin- 
ished during  their  terms  of  office.  This 
inquiry  is  answered  by  a  reference  to  the 
definite  purpose  of  the  framers  to  promote 
the  independence  of  the  judiciary  and  thus 
to  safeguard  one  of  the  checks  and  balances 
deemed  necessary  to  secure  the  requisite 
measure  of  independence  of  one  of  the 
great  departments. 

The  particular  need  felt  for  securing 
the  independence  of  the  judiciary  is  illus- 
trated by  reference  to  statements  by  Hamil- 
ton in  the  Federalist,  Marshall  in  the  Vir- 
ginia Convention  debates,  Wilson  in  "Con- 
stitutional Government ",  and  by  Story 
and  Kent.  These  references  are  deemed 
by  the  Court  abundant  justification  for 
the  proposition  that  the  prohibition  in 
question  was  not  to  benefit  the  judges  but 
to  attract  good  and  competent  men  to  the 
bench,  and  thus  to  promote  and  maintain 
the  pervading  principles  of  the  Constitu- 
tion and  secure  the  equal  administration  of 
justice.  It  was  thus  not  a  private  grant 
but  a  limitation  in  the  public  interest  and 
should  be  construed  not  restrictively  but 
according  to  its  spirit  and  principle. 


The  diminution  prohibited  is  held  to  be 
absolute  and  to  be  all-embracing,  including 
any  lessening  of  compensation,  whether 
direct  or  indirect,  and  thus  to  clearly  com- 
prehend such  as  follows  from  an  income 
tax  imposed  by  the  same  hand  which 
authorized  the  compensation.  The  Court, 
quoting  from  Dobbins  v.  Commissioners, 
16  Pet.  435,  450,  emphatically  holds  that 
such  a  tax  clearly  has  the  effect  of  diminu- 
tion contrary  to  the  prohibition.  That 
other  individuals  are  not  protected  by  the 
prohibition,  is  held  not  to  justify  the  tax 
as  against  the  subjects  definitely  protected 
therefrom. 

The  effect  of  an  income  tax  as  clearly 
involving  a  burden  is  illustrated  by  refer- 
ence to  the  decisions  holding  invalid  fed- 
eral taxation  of  state  officials  {Collector  v. 
Day,  11  Wall  113;  Pollock  v.  Farmers' 
Loan  and  Trust  Co.,  157  U.  S.  429,  585, 
601,  652,  653)  and  of  state  securities  {U. 
S.  v.  R.  R.  Co.,  17  Wall  322),  where  no 
express  prohibition  was  involved  but  where 
it  was  implied  from  the  necessary  effect  of 
the  tax.  All  the  more  compelling  is  held 
to  be  the  conclusion  that  the  express  pro- 
hibition was  intended  to  embrace  a  diminu- 
tion through  the  exercise  of  the  taxing 
power,  especially  in  view  of  the  repeated 
views  of  the  court  as  to  the  extent  to  which 
that  power  may  be  applied,  even  to  em- 
barrass and  destroy  the  subject. 

This  view  of  the  effect  of  a  tax  is  re- 
ferred to  as  sanctioned  by  rulings  in  state 
courts  in  Pennsylvania,  Louisiana  and 
North  Carolina.  It  is  also  further  sup- 
ported by  an  exhaustive  reference  to  its 
acceptance  by  the  Treasury  Department, 
the  accounting  officers,  the  Court  of  Claims 
and  by  Congress,  following  the  opinion  of 
Attorney  General  Hoar  rendered  in  1869, 
which  was  in  accord  with  the  earlier  pro- 
test of  Chief  Justice  Taney.  The  respect 
for  this  view  by  Congress  in  the  income 
tax  laws  of  1894,  1913,  1916  and  1917  is 
noted  as  significant. 

On  the  point  widely  urged  that  the  words 
"  from  whatever  source  derived "  in  the 
16th  amendment,  expressed  a  definite 
power   to  tax  the  salary  in  question,   the 
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court  seemingly  suggests  want  of  necessity 
of  further  discussion  and  docs  so  merely 
by  way  of  repetition  of  its  view  expressed 
in  prior  decisions  (240  U.  S.  1  at  pp.  17- 
18;  240  U.  S.  103,  112-113;  247  U.  S. 
165,  172;  Eisner  v.  Macomber,  252  U.  S. 
189)  reaffirming  its  ruling  that  the  Amend- 
ment "did  not  extend  the  taxing  power  to 
new  subjects,  but  merely  removed  the 
necessity,  which  otherwise  might  exist,  for 
an  apportionment  among  the  States  of 
taxes  laid  on  income,"  thus  decisively  set- 
tling the  matter. 

Evidently  referring  to  the  view  of  the 
minority,  the  court  indicates  that  a  federal 
judge  is,  apart  from  his  salary,  as  much 
within  the  taxing  power  as  other  men. 
His  home  may  be  taxed  and  his  other  in- 
come and  his  duties  and  obligations  as  a 
citizen  are  not  different  from  those  of  his 
neighbors.  His  compensation,  however,  as 
a  judge  is  absolutely  protected  by  the 
Amendment  from  diminution. 

Brief  but  interesting  reference  is  made 
to  the  decisions  in  Peck  v.  Lowe,  and  U .  S. 
Glue  Co.  v.  Oak'^ Creek,  247  U.  S.,  relied 
upon  by  the  court  below  as  sustaining  the 
tax.  The  reply  of  the  court  is  that  these 
cases  related  to  a  business-  which  the  tax- 
ing power  was  restrained  from  directly 
burdening,  the  holding  being  that  an  in- 
come tax  not  on  gross  receipts,  but  on  net 
proceeds  remaining  after  all  expenses  w'ere 
paid,  did  not  directly  burden  the  business 
but  only  indirectly  and  remotely  affected 
it.  Here  the  Constitution  expressly  for- 
bids diminution  which  occurs  as  a  direct 
result  of  the  tax  laid  upon  the  salary. 

Many  will  sjinpathize  with  the  view  of 
the  minority,  expressed  by  Justice  Holmes, 
who  contends  that  the  tax  was  valid  and 
would  have  been  valid  under  the  original 
Constitution  ;  that  the  prohibition  in  Ar- 
ticle III  has  no  reference  to  a  tax  the  pay- 
ment of  which  is  one  of  the  ordinary  duties 
of  citizen.ship  ;  that  to  require  a  judge  to 
pay  an  ordinary  tax  cannot  be  made  an 
instrument  to  attack  his  independence ; 
that  the  purpose  of  the  clause  was  not  to 
create  a  privileged  class  free  from  bearing 
a  share  of  the  cost  of  government.  Money 
at  some  point  loses  its  character  as  salary 
and  becomes  a  part  of  the  income  which, 
after  the  deductions  and  exemptions  al- 
lowed, forms  the  measure  in  stating  account 
with  the  government.  A  tax  on  the  judge's 
house  or  his  bonds  would  diminish  his 
salary  if  paid  therefrom. 


Tliis  justice  thinks  the  decisions  in  240 
U.  S.,  above  alluded  to,  expressly  in  point 
and  that  they  clearly  justify  his  view.  He 
also  holds  a  diametrically  opposite  view  to 
that  of  the  majority  as  to  the  effect  of  the 
words  "  from  whatever  source  derived  "  in 
the  amendment. 

Whatever  be  one's  choice  as  to  these 
opposing  views,  the  matter  is  clearly  at 
rest  and  the  law  is  settled  that  the  salary 
of  a  federal  Judge  holding  office  at  the 
effective  date  of  the  Amendment  is  exempt. 
The  Department  has  ruled  since  the  de- 
cision that  salaries  of  judges  taking  office 
after  the  passage  of  the  Act  are  not  exempt. 

Incidentally  it  is  to  be  noted  that  the 
approving  references  to  the  earlier  decis- 
ions, holding  invalid  the  taxation  by  a 
state  of  the  salary  of  federal  judges  or  by 
the  federal  government  of  state  judges 
may  be  considered  as  undisturbed  and  as 
embracing  income  taxation. — Evans  v.  Gore, 
U.  S.  Sup.  Ct.,  June  1,  1920. 

Federal  L\-come  Tax  —  Recovery  of 
Penalties  —  Deprecl^tion  of  Mine 
Property. — Where  an  illegal  tax  is  paid, 
the  fact  that  it  was  not  paid  within  the 
time  allowed  by  law  will  not  prevent  any 
taxpayer  from  recovering  the  penalty  of 
1%  per  month  paid  by  him  for  the  non- 
payment of  an  illegal  tax,  for  if  the  tax 
w-as  illegal  it  was  never  due  and  therefore 
the  penalty  was  as  much  unauthorized  as 
the  tax  itself. 

Concerning  the  claim  for  depreciation 
on  account  of  the  exhaustion  of  a  body  of 
ore  in  a  mine,  it  is  held  that  in  no  accur- 
ate sense  can  such  exhaustion  of  ore  be 
termed  depreciation. — Camp  Bird  v.  How- 
bert,  262  Fed.  114. 

Income  Tax,  Federal — State  Inheri- 
tance Taxes  as  Deductions.  —  The 
Tnited  States  Circuit  Court  of  Appeals 
lias  affirmed  the  District  Court  (260  Fed. 
589),  holding  the  New  York  inheritance 
tax  not  a  deduction  in  computing  the  in- 
come tax  of  an  individual  under  the  in- 
come tax  law  of  1913. 

The  decision  contains  a  full  discussion 
of  the  nature  of  inheritance  taxes  in  gen- 
eral and  of  the  conflicts  which  appear  in 
the  decisions  of  the  various  states  with  re- 
spect thereto.  The  specific  question  held 
to  be  involved  was  whether  the  New  York 
tax  was  on  the  right  to  transmit  or  the 
right  to  receive.    The  Pennsylvania  case  of 
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Jackson  V.  Myers  (257  Pa.  104)  was  held 
to  determine  the  tax  there  to  be  one  upon 
the  estate  and  hence  deductible  in  com- 
puting the  federal  estate  tax. 

The  court  relied  upon  the  decision  of 
the  N.  Y.  Court  of  Appeals  in  U.  S.  v. 
Perkins,  affirmed  on  appeal  b}^  the  U.  S. 
Supreme  Court  (163  U.  S.  625)  under 
which  the  tax  was  held  to  be  not  upon  the 
property  but  upon  the  transmission,  the 
legatee  not  paying  the  tax  but  receiving  a 
net  sum  left  after  deduction  of  the  tax. 
As  thus  the  transferee  may  not  be  said  to 
have  paid  the  tax  but  has  merely  experi- 
enced a  reduction  of  his  share  by  the 
amount  legally  appropriated  by  the  state, 
it  may  not  be  deducted. — Prentiss  v.  Eis- 
ner, U.  S.  C.  C.  A.,  July  1920.  See  also 
T.  D.  3050. 

State  In'come  Tax — Classification — 
Equal  Protectiox.  —  The  Virginia  in- 
come tax  law  upon  individuals  and  cor- 
porations (L.  1903,  Ch.  148,  as  amended 
by  L.  1916,  Ch.  472)  imposes  a  tax  upon 
all  income  of  domestic  corporations  wher- 
ever earned.  By  an  Act  (L.  1916,  Ch. 
495)  such  corporations  doing  no  business 
in  Virginia  are  exempted  from  income  tax. 
Complainant  corporations,  doing  business 
within  and  without  the  state,  contested  the 
validity  of  the  tax  upon  income  earned 
Avithout  the  state,  on  the  ground  of  dis- 
crimination. The  state  court  upheld  the 
tax  and  writ  of  error  v,-as  sued  out  in  the 
U.  S.  Supreme  Court.  This  court  held 
that  the  two  Acts  of  1916  must  be  read 
together  and  so  read,  it  was  clearly  appar- 
ent that  the  classification  attempted  rested 
upon  no  reasonable  basis,  was  purely  arbi- 
trary and  constituted  a  denial  to  complain- 
ants of  the  equal  protection  of  the  law. 
The  portion  of  the  tax  based  upon  income 
from  business  done  without  the  state  was 
therefore  held  invalid. 

A  dissenting  opinion  was  filed  in  which 
it  was  held  that  the  classification  was  a 
matter  within  the  state's  jurisdiction  and 
that  reasons  therefor  could  be  seen  and 
that  any  doubt  should  be  resolved  in  favor 
of  the  constitutionality  of  the  act.  —  F.  S. 
Royster  Guano  Company  v.  Commomvealth 
of  Virginia,  U.  S.  Sup.  Ct.,  June  7,  1920. 

Income  Tax,  State  —  Exemptions — 
Salaries  of  Employees  of  Railroads 
vvhile  under  Federal  Operation. — The 


Massachusetts  authorities  had  ruled  that 
the  salaries  of  railroad  officials,  while  under 
federal  control,  were  not  exempt  from 
state  income  tax  owing  to  the  specific  pro- 
vision of  the  Federal  Control  Act  which 
was  held  to  protect  the  powers  of  the  state 
with  reference  to  taxation. 

In  a  recent  decision  the  state  supreme 
court  overturned  this  ruling,  holding  that 
upon  the  taking  effect  of  the  Control  Act 
the  officers  became  employees  of  the  United 
States ;  that  their  salaries  were  received 
from  federal  funds  and  were  exempt  both 
under  the  express  terms  of  the  Act,  Ch. 
269,  Sec.  5  (b),  L.  1916,  and  under  the 
authority  of  Dobbins  v.  Commissioners,  16 
Peters,  435,  450,  and  Collector  v.  Day,  11 
V\'all  113.  The  Court  further  held  that 
the  full  exemption  as  well  as  the  specific 
deductions  should  be  allowed  in  the  case 
of  federal  employees,  to  this  extent  hold- 
ing the  act  invalid  under  which  the  officers 
sought  to  limit  the  exemptions  in  such 
cases.  —  Biscoe  v.  Tax  Commissioner,  128 
N.  E.  16 


Income  Tax,  Federal  —  Losses  in 
"  Trade  ". — The  Federal  Circuit  Court  of 
Appeals  recently  held  that  a  member  of  a 
firm  engaged  in  manufacturing  could  not 
deduct  as  losses  in  "  trade "  under  the 
1913  Act  (Sec.  II,  Subd.  2B),  losses  sus- 
tained by  him  in  buying  and  selling  cotton 
on  the  cotton  exchange,  for  his  individual 
account. — Mente  v.  Eisner,  266  Fed.  161. 

Corporations  —  Domicile  —  Situs  of 
Intangible  Property  of — Double  Tax- 
ation. —  Domestic  manufacturing  com- 
panies are  taxed  in  North  Dakota  as  fol- 
lows :  Their  real  and  personal  property  is 
assessed  where  located.  From  the  aggre- 
gate market  value  of  their  outstanding 
shares  is  deducted  the  value  of  their  real 
and  personal  property  and  certain  indebt- 
edness ;  the  balance  is  assessed  to  the  cor- 
porations as  "  bonds  and  stocks ",  like 
other  property  of  individuals. 

Plaintiff  corporation  kept  an  office  in  the 
state  for  its  corporate  purposes  but  trans- 
acted no  business  in  the  state,  had  no  real 
or  personal  property  there  or  any  papers 
evidencing  intangible  property.  It  resisted 
a  tax,  assessed  as  omitted  property  under 
the  method  described  above,  claiming  such 
tax  to  be  imposed  without  due  process  of 
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law  as  being  upon  property  without  the 
jurisdiction  of  the  state ;  that  tlie  intan- 
gible property  must  follow  the  tangible 
and  hence  was  not  subject  to  the  state's 
jurisdiction.  The  State  Court  uplield  the 
tax  (170  N.  W.  863;  Bui.  IV,  246)  and 
writ  of  error  was  sued  out. 

The  United  States  Supreme  Court  rested 
its  decision  sustaining  the  tax  upon  the 
doctrine  that  the  state  of  domicile  of  a 
corporation  has  entire  jurisdiction  to  tax  it 
as  in  the  case  of  a  resident  individual ; 
that  the  limitation  imposed  by  the  four- 
teenth amendment  is  that  a  state  may  not 
tax  a  resident  for  property  which  has 
acquired  a  permanent  situs  beyond  its 
boundaries  ;  that  this  limitation  has  no  ap- 
plication to  intangible  property  even  though 
such  property  may  have  acquired  a  "  busi- 
ness situs"  elsewhere  {Fidelity  df  Colum- 
bia Trust  Co.  v.  Louisville,  245  U.  S.  54, 
59). 

To  the  claim  of  the  company  that  the 
situs  of  the  intangible  property  was  with 
the  tangible,  drawn  from  cases  like  Adams 
Express  Co.  v.  Ohio,  165  U.  S.  194,  227; 
166  U.  S.  185,  on  the  ground  that  other- 
wise it  would  have  to  be  held  in  two  places 
at  once  and  be  subject  to  double  taxation, 
the  court  observed  that  the  Fourteenth 
Amendment  did  not  prohibit  double  taxa- 
tion.— Cream  of  Wheat  Co.  v.  County  of 
Grand  Forks,  U.  S.  Sup.  Ct.,  June  1,  1920. 

Banks  —  Unearned  Discounts  as 
"  Profits  " — Deduction  of  Reserve  for 
Federal  Taxes. — Litigation  of  general  in- 
terest to  banks  has  recently  come  to  our 
notice.  The  bank  in  question  objected  to 
the  inclusion,  in  computing  the  assessment 
of  its  capital  stock,  surplus  and  undivided 
profits,  under  the  New  York  law,  of  one 
item  representing  discounts  collected  but 
not  earne«^l  and  another  item  representing 
instalment  paynnents  to  be  made  for  fed- 
eral income  and  excess  profits  taxes,  deter- 
mined at  the  date  of  the  assessment  but 
payable  thereafter  on  instalment  dates. 

The  court  upheld  the  contention  of  the 
bank  that  the  discounts  in  question  which 
were  required  by  the  comptroller  of  the 
currency  to  be  carried  by  the  bank  as  a 
profit,  were  not  such  an  item  of  "undivided 
profits  "  as  was  contemplated  by  the  tax 
law ;  that  such  book  profits  may  or  may 
not  turn  out  to  be  actual.  Nothing  ap- 
pears in  the  opinion  to  show  what  entries 


were  made,  if  any,  on  the  liability  side  as 
an  offset,  representing  the  uncertainty  of 
the  actual  realization. 

The  court  also  sustained  the  claim  that 
sums  reserved  to  meet  federal  taxes  ascer- 
tained and  constituting  a  fixed  obligation, 
should  be  deducted  in  determining  un- 
divided profits. — People  ex  ret.  Nat.  Park 
Bank  v.  Cantor,  183  N.  Y.  Supp.  443. 

Insurance  —  Tax  on  Premiums  —  Re- 
insurance.— Where  an  agent  of  a  foreign 
fire-insurance  company,  not  chargeable  Avith 
a  tax  on  premiums  received  by  him  on 
contracts  of  reinsurance,  nevertheless  vol- 
untarily paid  such  tax  to  the  fire  commis- 
sioner, without  any  mistake,  fraud  or 
duress,  he  cannot  be  allowed  such  payment 
as  an  offset  in  an  action  to  recover  a  bal- 
ance alleged  to  be  due  on  account  of  tax 
on  premiums  to  which  he  is  liable. 

The  2%  tax  levied  on  all  fire  insurance 
premiums  received  by  a  fire  insurance  com- 
pany includes  all  premiums  derived  from 
contracts  of  original  insurance.  If  a  fire 
insurance  company  reinsures  its  risk  with 
another  company  it  may  not  deduct  from 
the  total  premiums  received  by  it,  the 
amount  of  premiums  paid  by  it  to  such 
other  company  for  the  contracts  of  rein- 
surance. 

Such  provisions  are  not  unconstitutional 
since  they  apply  to  all  companies  equally 
in  the  same  situation. — Drennan  v.  Hamp- 
ton, 181  N.  Y.  Supp.  777. 

Insolvent  Corporation — Priority  of 
Claims  for  Taxes  over  those  of  Cred- 
itors.— The  state  of  New  York  was  held 
to  be  entitled  to  priority  of  payment  over 
general  creditors  for  a  license  tax  imposed 
on  a  foreign  corporation  doing  business 
within  it,  on  the  ground  that  the  state  was 
sovereign  as  to  all  persons  and  things 
within  its  own  boundaries,  including  the 
property  of  the  corporation  in  the  hands 
of  the  receivers  appointed  by  the  federal 
court. 

Judge  Hough  strongly  dissented  from 
the  above  decision  on  the  ground  that  the 
state  of  New  York  had  no  sovereignty  over 
an  insolvent  corporation  nor  over  the  Dis- 
trict Court  and  that  goods  in  the  custody 
of  that  court  could  not  be  reached  by  any 
process  of  the  state  in  which  it  was  sitting. 
— S-ii'eet  V.  All  Package  Grocery  Stores  Co., 
262  Fed.  727. 
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Exemptions  —  State  Securities  not 
"  Property  "  —  Borrowing  Power  Dis- 
tinct FROM  Taxing  Power.  —  The  Su- 
preme Court  of  Tennessee  passed  upon  the 
constitutionality  of  an  act  which  exempted 
state  bonds  or  the  interest  thereon  from 
taxation.  It  was  insisted  that  the  act  was 
unconstitutional  because  it  created  an  ex- 
emption repugnant  to  the  state  Constitu- 
tion, and  in  support  of  this  contention  the 
case  of  Keith  v.  Funding  Board j  155  S.  W. 
142,  was  cited,  in  which  the  court  had  held 
a  similar  act  unconstitutional. 

The  court  held  that  the  state  had  an 
inherent  power  to  make  contracts  with  re- 
spect to  its  credit  which  was  separate  and 
distinct  from  the  inherent  power  of  taxa- 
tion, and  that  both  powers  existed  without 
reference  to  constitutional  authority,  as 
distinct  attributes  of  sovereignty;  that 
hence  it  was  difficult  to  see  upon  what 
ground  it  was  possible  to  maintain  the  im- 
potency  of  the  state  to  incorporate  in  its 
securities  the  exemption  in  question. 

The  court  was  further  of  the  opinion 
that  the  bonds  of  the  state  did  not  consti- 
tute property  within  the  meaning  of  that 
term  as  used  in  the  taxation  clause  of  the 
constitution,  but  that  such  bonds  were  to 
be  regarded  as  evidences  of  a  debt  for 
money  secured  for  and  devoted  to  the 
public  use  and  as  such  were  to  be  consid- 
ered instrumentalities  of  government  upon 
which  it  could  not  be  contended  that  the 
legislature  was  absolutely  required  to  im- 
pose a  tax  or  which,  because  of  the  lan- 
guage of  the  Constitution,  could  not  be 
exempted  from  taxation. 

The  decision  in  Keith  v.  Funding  Board 
was  reversed,  the  court  holding  that  the 
rule  of  stare  decisis  could  not  be  applied 
where  it  was  convinced  that  the  previous 
decision  was  erroneous. — Foster  v.  Roberts, 
219  S.  W.  729. 

Exemptions — City  Property  located 
Outside  City — "  Improvements  ". — This 
decision  involved  an  interpretation  of  the 
Constitution  of  California  and  the  code 
provisions  defining  "  improvements  "  and 
"  fixtures  ".  The  City  of  Pasadena  was 
assessed  by  the  County  of  Los  Angeles  for 
the  part  of  its  water-works  located  in  the 
highways  in  said  county  and  outside  of  its 
corporate  limits.  At  the  time  the  city 
acquired  such  water-works  the  property 
was   taxable.     The   Constitution  provided 


that  public  property  should  be  exempt 
from  taxation  except  such  land  and  im- 
provements thereon  located  outside  of  the 
county,  city  and  county  or  municipal  cor- 
])oration,  as  were  subject  to  taxation  at  the 
time  of  acquisition.  The  Constitution  also 
provided  that  no  improvement  constructed 
by  a  municipality  should  be  subject  to 
taxation. 

The  city  contended  that  the  intent  of  the 
Constitution  was  to  make  improvements 
taxable  only  when  the  land  on  or  in  which 
they  were  situated  was  taxable  at  the  time 
of  acquisition  and  as  the  "  improvements  " 
in  question  in  this  case  were  situated  iri 
public  roads  or  streets,  they  were  not  on 
or  in  taxable  lands,  hence  no  assessment 
should  have  been  levied  against  such  prop- 
erty. The  court  said  that  this  did  not  ap- 
pear to  it  to  be  a  reasonable  construction 
of  the  amendment;  that  the  object  sought 
to  be  obtained  was  to  subject  such  prop- 
erty and  improvements  thereon  to  taxation 
if  of  a  character  which  was  taxable  when 
acquired  by  the  city;  that  the  constitu- 
tional provision  contemplated  an  assess- 
ment on  either  land  or  improvements  and 
that  the  language  used  was  merely  a  con- 
densed form  of  expression  used  to  convey 
that  idea.  —  City  of  Pasadena  v.  Los  An- 
geles County,  187  Pac.  418. 

State  Commission — Power  to  Equal- 
ize —  Authority  over  Local  Assess- 
ments— Indiana  Law  Construed. — The 
Indiana  supreme  court  has  seriously  inter- 
rupted the  taxation  program  inaugurated 
in  that  state  by  the  State  Board  of  Tax 
Commissioners  after  the  comprehensive 
legislation  enacted  in  1919,  by  nullifying 
tlie  wholesale  orders  issued  by  the  Board 
in  an  effort  to  make  a  complete  statewide 
equalization  of  property  and  place  assess- 
ments upon  the  basis  of  full  value. 

The  test  suit  was  brought  by  certain  tax- 
payers to  enjoin  compliance  with  a  specific 
order  aflFecting  property  in  one  to\vnship 
in  Vvdiich  various  classes  of  property  were 
ordered  by  the  Board  horizontally  in- 
creased, upon  the  claim  that  the  Board  was 
without  authority  to  make  the  order  in 
question.  The  court,  upon  elaborate  con- 
sideration and  after  full  presentation,  sus- 
tained the  contention  of  the  taxpayers, 
holding  that  the  Board,  in  issuing  the 
order  for  horizontal  increases  in  assess- 
ments by  townships,   exceeded   its   power, 
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which  was  held  to  extend  only  to  assess- 
ments of  entire  counties  and  not  to-  town- 
ships within  a  county.  It  reached  this 
conclusion  by  a  consideration  of  the  stat- 
utes which  it  held  left  the  assessment  of 
property  within  the  townships  wholly  in 
the  hands  of  the  township  assessors,  sub- 
ject to  equalization  by  the  county  boards 
of  review ;  the  function  of  the  State  Board 
being  to  consider  the  results  by  counties, 
after  the  action  of  the  county  boards,  fol- 
lowing the  decision  in  Jones  v.  Rushville 
Xational  Bank,  31  N.  E.  338,  where  the 
exclusive  authority  of  the  township  asses- 
sors and  the  county  boards  was  expressly 
recognized  as  to  township  assessments. 
The  judgment  of  the  superior  court  en- 
joining compliance  with  the  order  thus 
held  void,  was  affirmed  and  the  opinion  of 
the  appellate  court  (126  N.  E.  20,  636) 
superseded. 

As  a  result  of  this  decision,  a  special 
session  of  the  legislature  was  convened 
and  certain  emergency  legislation  was  en- 
acted pursuant  to  which  the  county  boards 
in  all  but  four  counties  accepted  the  action 
of  the  Board,  thus  leaving  matters  as  be- 
fore the  decision.  In  the  four  counties, 
the  Board  applied  the  horizontal  increases, 
which  before  affected  townships,  to  the 
entire  county  and  the  confusion  which  was 
thought  to  be  threatened  and  which  was 
urged  upon  the  court  as  a  reason  for  up- 
holding the  action  of  the  Board  was 
averted. 

Obviously  further  legislation  will  be 
necessary  if  this  state  is  to  proceed  with 
its  long-delayed  program  for  effective  and 
equal  taxation.  Equalization  by  counties, 
while  perhaps  offering  some  opportunity 
for  securing  correct  and  equal  individual 
assessments,  cannot  be  said  to  go  very  far 
in  that  direction.  —  Fesler  v.  Bosson,  128 
N.  E.  145. 

Reassessment  bv  Successor.s  in  Of- 
fice TO  Assessors  who  ^Originally 
Acted — Notice.  —  Where  a  board  of  tax 
commissioners,  after  reducing  an  assess- 
ment, went  out  of  office  and  a  new  board 
wa.s  appointed,  the  new  board  had  no 
power  to  reconsider  and  reverse  the  action 
of  the  old  board.  It  was  further  held  that 
even  if  the  assessment  were  otherwise  law- 
ful, where  an  assessment  had  been  reduced, 
its  subsequent  increase  without  notice  to 
the  owner,  was  illegal  an^  void. 


It  was  stated  that  whatever  power  the 
board  which  reduced  the  assessment  might 
have  had  to  reconsider  its  action,  that 
power  ceased  when  it  v/ent  out  of  office 
and  did  not  pass  to  its  successors. — People 
ex  rel.  Tishman  6^  Son  v.  Cantor,  180  N. 
Y.  Supp.  153.  See  also  People  v.  More- 
i.'ood  Realty  Co.,  ISO  N.  Y.  Supp.  156. 

Assessment  of  Real  Estate  to 
Wrong  Owner  not  Invalid — Notice. — 
The  question  involved  was  whether  certain 
assessments  against  real  estate  in  the  City 
of  Springfield,  Missouri,  were  invalid  be- 
cause not  made  in  the  name  of  the  owner. 

Both  parties  presented  the  case  upon  the 
theory  that  the  general  statutes  of  the  state 
governing  assessment  of  land  for  taxation 
were  controlling,  and  as  the  ordinances  of 
the  city  were  not  before  the  court  it  was 
presumed  that  they  conformed  to  the 
statutes. 

The  pertinent  sections  of  the  statute  were 
examined  and  held  to  provide  that  land 
should  be  assessed  in  the  name  of  the 
owner  if  known,  if  not  in  the  name  of  the 
last  party  who  paid  the  tax,  and  if  no  tax 
had  ever  been  paid  then  in  the  name  of 
the  original  patentee,  etc. ;  that  each  tract 
of  land  should  be  chargeable  with  its  own 
taxes  no  matter  who  was  the  owner,  or  in 
whose  name  it  was  assessed,  and  that  no 
error  or  omission  in  regard  to  the  name  of 
any  person  should  in  any  way  impair  the 
validity  of  the  assessment.  It  was  further 
held  that  defendant  knew  that  her  prop- 
erty had  been  assessed  and  that  the  amount 
was  easily  ascertainable.  She  was  in  no 
way  prejudiced  because  it  was  assessed  in 
tlie  name  of  another. — State  ex  rel.  McKee 
v.  Clements,  219  S.  W.  900. 

Assessment  of  Bridge  PROPERTi' — 
Actual  Conditions  Govern  —  Property 
Owned  by  Another  State  —  Notice. — 
Pursuant  to  acts  of  the  Missouri  Legisla- 
ture and  Congress,  the  City  of  St.  Louis 
constructed  a  double-deck  bridge  across  the 
Mississippi  River  between  said  city  and 
East  St.  Louis,  Illinois.  The  upper  deck 
of  the  bridge  was  to  be  used  for  vehicles, 
pedestrians  and  street  cars  and  the  lower 
deck  for  railroads,  steam  and  electric.  On 
April  1,  1918,  the  time  of  the  assessment 
in  question,  the  railroad  approach  whereby 
the  lower  deck  could  be  used  had  not  been 
completed    but    an    ordinance    giving    the 
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Southern  Traction  Company  authority  to 
use  the  bridge,  upon  payment  of  compensa- 
tion, had  been  enacted'.  The  upper  deck 
was  in  use  for  vehicles  and  pedestrians  and 
no  charge  was  made  for  such  use. 

An  assessment  of  $600,000  was  levied  on 
the  east  half  of  the  bridge  and  approaches 
by  the  authorities  of  St.  Clair  County, 
Illinois. 

The  City  of  St.  Louis  appeared  and 
claimed  exemption  under  Illinois  L.  1899, 
p.  63,  which  provided  that  free  bridges, 
used  exclusively  for  persons  and  vehicles 
across  any  stream  forming  a  boundary  line 
of  the  state  were  not  subject  to  taxation. 
The  court  held  that  property  should  be 
assessed  in  accordance  with  actual  condi- 
tions as  of  the  date  of  the  assessment,  and 
as  no  authority  was  quoted  on  the  question 
whether  the  bridge  should  be  assessed  as 
if  it  were  used  for  railroad  purposes  be- 
cause of  the  ordinance  granting  such  use, 
or  as  a  free  bridge,  and  as  no  question  was 
raised  by  either  party  whether  the  upper 
and  lower  deck  could  be  separated  for  tax- 
able purposes,  the  assessment  was  held 
proper,  under  the  conditions  shown  by  the 
record. 

Another  objection  raised  by  the  City  of 
St.  Louis  was  that  the  bridge  was  exempt 
under  Section  3,  Art.  9  of  the  Illinois  Con- 
stitution, which  exempts  property  of  state, 
counties  or  other  municipal  corporations 
from  taxation.  The  court  held  that  the 
City  of  St.  Louis  was  not  a  municipality  of 
the  state  of  Illinois  and  that  the  provision 
referred  only  to  municipalities  of  that 
state. 

Though  the  bridge  was  constructed  under 
an  Act  of  Congress,  the  court  held  that  the 
federal  government  did  not  retain  exclu- 
sive power  of  legislation  in  all  matters 
pertaining  to  the  bridge  and  the  state 
authorities  retained  the  power  to  tax  it. 

Further  objection  was  made  that  the 
notice  given  by  the  Board  of  Review  of 
the  original  assessment  was  only  as  to  the 
assessment  of  the  approaches,  and  not  as 
to  any  part  of  the  bridge  itself.  It  was 
held  that  the  officials  of  the  City  of  St. 
Louis  were  notified  and  were  present  at 
hearings  and  were  familiar  with  every  step, 
hence  the  purpose  of  the  statute  was  fully 
complied  with. 

Concerning  the  claim  that  the  assessment 
could  only  be  made  by  the  state  b"oard  of 
equalization,  the  court  held   that  railroad 


property  to  be  subject  to  assessment  by 
that  board  must  not  only  be  used  for  rail- 
road purposes  but  must  also  be  the  prop- 
erty of  a  railroad  company,  hence  there 
was  no  merit  to  the  claim. — People  ex  rel. 
Murray  v.  City  of  St.  Louis,  126  N.  E.  529. 

Omitted  Property  —  Bank  Deposits 
HELD  kot  Credits.  —  This  case  resulted 
from  an  effort  by  the  state  of  Kentucky  to 
assess  for  taxation  for  the  years  1912  to 
1916  inclusive,  as  omitted  property,  cer- 
tain bank  deposits  which  were  not  listed 
by  the  owner  with  the  proper  authorities 
for  the  years  in  question.  The  executor  of 
the  owner  claimed  exemption  on  the  ground 
that  such  deposits  were  reported  by  the 
bank,  pursuant  to  the  act  of  1917  and  a 
tax  of  one-tenth  of  one  per  cent  paid  there- 
on, thus  exempting  said  bank  deposits  from 
retroactive  assessment  under  Section  4019a 
12  of  Vol.  3  Kentucky  Statutes,  which  pro- 
vided for  such  exemption  in  the  case  of 
"  money  in  hand,  bonds,  notes,  accounts  or 
other  credits,  secured  or  unsecured,  or 
shares  of  stock."  The  court  rejected  the 
claim,  holding  that  bank  deposits  were  not 
described  in  this  section  and  were  separ- 
ately classified  and  hence  the  »ule  Of  strict 
construction  applying  to  exempting  stat- 
utes must  govern ;  that  the  purpose  of  the 
exemption  was  to  bring  to  light  intangible 
property  which  could  easily  be  secreted 
and  which  had  been  previously  withheld  by 
the  owners ;  that  bank  deposits  were  easily 
discoverable  by  diligent  assessors  so  that 
the  above  interpretation  of  the 'statute  was 
further  fortified.  —  Commonwealth  v.  Al- 
ford's  Ex' r,  218  S.  W.  721. 

Assessment — Mistake  of  Judgment 
not  Reviewable. — The  supreme  court  of 
Arkansas  reviewed  the  authorities  defining 
the  circumstances  under  which  courts  of 
equity  will  review  the  action  of  assessing 
boards,  and  laid  down  the  principle  that  a 
mere  mistake  in  judgment  in  fixing  the 
value  of  property  by  a  taxing  board  or 
commission,  from  whose  action  no  appeal 
was  provided,  could  not  be  corrected  in  a 
court  of  equity,  but  that  courts  of  equity 
would  restrain  the  collection  of  illegal 
taxes  assessed  by  such  boards  induced  by 
fraud,  mistake,  discrimination,  lack  of  uni- 
formity or  the  adoption  of  a  fundamentally 
erroneous  method  of  making  the  assessment. 
— Harrison  v.  Foiirche  River  Valley  &'  I. 
T.  Ry.  Co.,  218  S.  W.  208. 
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"Corporate  Franchise"  vs.  "Cor- 
porate Excess"  —  Terms  held  Synon- 
ymous —  Long-continued  Administra- 
tive Practices  held  Controlling. — The 
franchise  tax  provided  for  in  the  Constitu- 
tion of  California  was  the  subject  of  an 
exhaustive  discussion  in  this  case.  The 
statute  enacting  the  franchise  tax  provided 
for  in  the  Constitution  provided  for  the 
assessment  of  franchises  at  their  actual 
cash  value  after  making  due  deduction  for 
good  will.  (Section  s/Stat.  1911,  p.  530; 
General  Laws  1915,  Act  4065.)  The 
Board  of  Equalization  declined  to  make 
such  deduction  for  good  will  on  the  ground 
that  such  deduction  was  contrary  to  the 
Constitution. 

The  Court  sustaining  the  action  of  the 
Board  said : 

"  Finally,  there  is  the  most  important  circum- 
stance that,  ever  since  the  adoption  of  the  amend- 
ment, the  ta.xing  officials  of  the  state  have  pro- 
ceeded consistently  upon  the  theory  that  by  cor- 
porate franchise  was  meant  corporate  excess. 
Only  the  clearest  and  most  compelling  reasons 
would  now  justify  us  in  overturning  the  con- 
struction so  placed  upon  the  Constitution,  and 
consistently  adhered  to  in  practical  administra- 
tion for  many  years,  when  such  overturning 
would  inevitably  result  in  great  embarrassment 
and  confusion  in  the  government  of  the  state. 

To  sum  the  matter  up,  it  appears  that,  while 
the  decisions  of  this  court,  if  carefully  considered, 
do  not  justify  the  statement  that  they  positively 
hold  that  corporate  franchise,  as  used  by  the 
Constitution  in  this  connexion,  and  corporate  ex- 
cess, are  equivalent  terms,  yet  the  language  of  the 
decisions  is  sufficient  to  have  justified  a  general 
impression  at  the  time  of  the  adoption  of  the 
constitutional  amendment  that  they  had  so  held; 
that  the  commission  which  drafted  and  recom- 
mended the  amendment  and  the  Legislature  which 
proposed  it  so  believed,  and  proceeded  upon  that 
belief;  that  those  responsible  for  the  amendment 
represented  to  the  people  in  advocating  its  adop- 
tion that  it  would  have  the  effect  of  taxing  for 
state  purposes  all  the  intangibles  of  corporations 
under  the  name  of  franchises ;  that  certain  im- 
portant purposes,  which  the  amendment  sought  to 
accomplish,  would  be  frustrated  by  any  other 
construction;  and,  finally,  that  this  construction 
has  been  followed  in  practical  administration  ever 
since  the  adoption  of  the  amendment,  and  to 
hold  now  that  it  was  not  justified  would  cause 
very  great  public  embarrassment  and  difficulty. 
The  combined  force  of  these  facts  is  such  as,  in 
our  judgment,  to  leave  room  for  but  one  conclu- 
sion, and  that  is  that  when  the  Constitution,  in 
article  13,  §  14,  subd.  (d),  provides  for  the  as- 
sessment and  taxation  of  corporate  franchises  it 
means  the  so-called  corporate  excess,  although 
such  is  not  the  usual,  nor,  strictly  speaking,  a 
proper,  use  of  the  word  '  franchise  '." 

Concerning  the  claim  that  the  assess- 
ments  were    excessive    and    arl)itrary,    the 


Court  held  that  where  the  method  pursued 
in  making  the  assessment  was  that  pro- 
vided by  law,  the  courts  could  not  go  into 
the  matter,  except  where  there  was  fraud 
or  mistake. 

Tne  claim  that  the  action  of  the  board 
of  equalization  was  open  to  inquiry  since 
the  statute  in  effect  prescribed  the  method 
to  be  followed,  was  disallowed  on  the 
ground  that  tlie  statute  clearly  did  not  in- 
tend to  bind  the  board  but  left  the  matter 
of  fixing  values  entirely  to  its  best  discre- 
tion.— Miller  &^  Lux,  Inc.  v.  Richardson, 
187  Pacific  411. 

Franchise  Tax — Foreign  Corpora- 
tions —  Interstate  Commerce  —  Estop- 
pel. —  The  Constitution  of  the  state  of 
California  provides  that  all  franchises,  with 
certain  exceptions,  shall  be  assessed  at 
their  actual  cash  value  and  taxed  at  the 
rate  of  1%.  Pursuant  to  this  provision 
and  the  Tax  Act  of  1911,  a  franchise  tax 
was  assessed  in  1912  against  the  Alaska 
Pacific  Steamship  Co.,  a  foreign  corpora- 
tion, at  that  time  doing  only  interstate 
business.  The  state  claimed  that  the  com- 
pany, by  designating  a  resident  agent  and 
filing  a  certified  copy  of  its  charter,  ac- 
quired a  franchise  to  do  business  within 
the  state  which  was  taxable,  and  that  it 
continued  to  hold  and  possess  the  same 
whether  it  exercised  it  or  not.  On  the 
otlier  hand,  the  company  claimed  that  its 
right  to  do  interstate  business  was  not  tax- 
able for  state  purposes ;  that  such  taxation 
Avould  be  a  burden  on  interstate  commerce 
and  hence  unconstitutional,  and  that  with 
respect  to  its  right  to  carry  on  intrastate 
business  it  did  not  have  a  franchise  which 
could  be  considered  taxable  property  exist- 
ing within  the  state,  except  while  it  carried 
on  such  business. 

The  court  in  disposing  of  the  above  con- 
tentions held  that  a  corporation  derives  its 
power  to  do  business  from  the  laws  of  the 
state  under  which  it  is  incorporated  and 
when  a  foreign  corporation  obtains  author- 
ity to  do  business  in  California,  it  is  per- 
mitted to  do  business  and  exercise  its  cor- 
])orate  franchises  by  comity  only;  that  the 
right  of  the  company  to  carry  on  interstate 
I'usiness  and  to  acquire  and  convey  the 
real  property  necessary  therefor  and  main- 
tain actions  to  protect  its  rights  thereon  is 
not  subject  to  taxes  by  the  state,  on  the 
ground  that  such  tax  is  a  burden  on  and  a 
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regulation   of   interstate   commerce,   citing 
Le  Loup  V.  Port  of  Mobile,  127  U.  S.  648. 
Concerning  the  question  of  the  franchise 
for  intrastate  business,  the  Court  said : 

"  The  franchise  to  do  business  as  a  corporation 
was  possessed  by  the  defendant  before  its  advent 
into  this  state.  Such  franchise  is  personal  prop- 
erty and  its  situs  is  ordinarily  the  place  of  resi- 
dence of  the  corporation — that  is,  its  home  office. 
But,  as  its  power  to  do  business  may  be  exercised 
elsewhere,  it  follows  that  when  so  exercised  the 
franchise  extends  beyond  the  state  from  which  it 
was  obtained  and  acquires  a  substantial  existence 
wherever  it  is  so  exercised.  Consequently  the 
only  franchise  of  the  defendant  which  can  be 
characterized  as  property  within  this  state  is  the 
franchise  which  it  exercises  within  the  state.  And 
such  franchise  can  remain  as  property  within  the 
state  only  so  long  as  it  is  exercised  therein.  .  .  . 
Its  potential  right  to  exercise  other  powers  did 
not  become  a  property  right  here  until  it  was 
exercised  and  ceased  to  be  property  here  when 
the  exercise  was  discontinued."  The  court  fur- 
ther said:  "The  theory  that  the  potential  unexer- 
cised right  of  a  foreign  corporation  to  do  business 
in  this  state,  which  exists  by  comity  only,  consti- 
tutes taxable  property  within  this  state,  would 
lead  to  results  ridiculous  and  absurd." 

The  court  did  not  agree  with  the  further 
contention  of  the  state  that  the  company 
was  estopped  to  show  the  facts  by  reason 
of  its  report  made  for  the  year  1911,  pay- 
ment under  protest  of  the  1911  tax,  and 
the  failure  and  refusal  to  make  a  report  in 
1912,  on  the  ground  that  no  element  of 
estoppel  appeared  to  arise  from  the  facts. — 
People  V.  Alaska  Pac.  S.  S.  Co..  187  Pac. 
742. 

Franchise  Tax —  "  Doing  Business  " 
BY  Foreign  Corporation.  —  In  a  review 
of  a  franchise  tax  assessment,  under  the 
New  York  Tax  Law  the  Appellate  Divi- 
sion of  the  Supreme  Court  upheld  the 
assessment  on  the  ground  that  the  party 
challenging  an  assessment  must  show  that 
such  assessment  is  wrong,  and  that  where 
the  facts  relied  upon  on  a  review  by  certio- 
rari are  disputed,  the  relator  loses  by  fail- 
ure to  disclose  the  exact  situation,  it  being 
assumed  that  the  facts  are  shown  as  fully 
and  as  favorably  as  his  interests  permit. 
The  relator  was  a  corporation  organized 
under  the  laws  of  Connecticut,  authorized 
to  acquire,  construct,  lease,  operate  and 
maintain  railroads  and  other  public  util- 
ities in  the  City  of  Manila,  Philippine 
Islands  and  elsewhere.  Its  report  showed 
that  the  only  business  carried  on  by  the 
company  in  the  State  of  New  York  was 
the  holding  of  directors'  meetings,  and  the 


payment  of  bond  interest  and  dividends; 
that  it  had  in  New  York  State  a  consider- 
able amount  of  cash  and  bank  balances, 
bonds  and  loans,  bills  and  accounts  receiv- 
able, bills  and  accounts  payable,  and  other 
liabilities.  The  testimony  showed  that  J. 
G.  White  &  Co.  acted  as  the  relators'  gen- 
eral managers  and  purchasing  agents  to 
carry  on  whatever  was  required  to  be  done 
in  New  York,  and  that  the  relator  financed 
subsidiary  corporations.  The  Court  con- 
cluded that  the  relator,  through  its  agents, 
was  carrying  on  a  large  business  and  em- 
ploying large  amounts  of  capital,  and  in 
effect  was  performing  in  this  state  the  sub- 
stantial powers  given  it  by  its  articles  of 
incorporation. — Peo.  ex  rel.  Manila  Elec. 
K.  R.  cf  Ltg.  Co.  v.  Knapp,  180  N.  Y. 
Supp.  775. 

Franchise  T.am  construed  to  Prevent 
Levy  of  License  Tax  on  Same  Tax- 
payer. —  Where  a  municipality  levied  a 
franchise  tax  upon  an  express  company 
under  the  Kentucky  statutes  it  could  not 
also  levy  a  license  tax  upon  the  privilege 
of  maintaining  an  office  or  agent  in  the 
city,  since  an  office  or  agency,  and  the  in- 
strumentality upon  which  the  tax  is  im- 
posed are  essentials  and  indispensably  nec- 
essary in  conducting  its  business.  Such  a 
license  tax  is  a  tax  upon  a  privilege  which 
is  included  in  the  property  tax  imposed  as 
a  franchise  tax  and  is  therefore  a*tax  upon 
the  same  property  against  the  same  owner 
for  the  same  year,  and  is  double  taxation 
in  violation  of  the  uniformity  of  taxation 
required  by  the  Constitution.  —  American 
Ry.  Exp.  Co.  V.  C ommomvealth ,  218  S.  W, 
453. 

Special  Franchises — Uncertainty  in 
Methods  of  Valuation  Modify  Rigid- 
ity OF  Rules  governing  Review. — A  re- 
cent determination  of  a  proceeding  to  re- 
view the  assessments  of  the  special  fran- 
chises of  a  steam  railroad,  while'  dealing 
with  matters  of  procedure,  is  of  interest  as 
illustrating  the  obscurities,  if  not  the  ab- 
surdities involved  in  the  administration  of 
the  New  York  law  for  the  taxation  of 
special  franchises. 

The  assessment  in  question  was  for  the 
year  1908,  and  was  brought  to  trial  in 
1918,  resulting  in  the  decision  under  re- 
view, which  is  a  significant  commentary 
upon  the  general  situation. 
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Under  the  statute,  the  complaint  to  the 
assessing  board  must  set  forth  the  respects 
in  ^vhich  the  assessment  is  deemed  incor- 
rect and  tlie  petition  to  the  court  for  re- 
view must  state  the  grounds  of  illegality, 
the  extent  of  over-valuation  and  the  in- 
stances of  inecjuality,  if  such  is  claimed 
and  their  extent  and  the  resulting  injury  to 
complainant. 

The  lower  court  had  granted  relief  on 
the  grounds  of  cn-er-valuation  and  inequal- 
ity, and  in  this  appeal  the  objections  relied 
upon  were  as  to  the  sufficiency  of  com- 
plainant's complaint  before  the  board  and 
of  its  petition  for  review,  as  not  adequate 
to  raise  the  issues. 

These  statutory  requirements  had  applied 
generally  to  assessments  long  before  the 
statute  in  question  was  passed  and  at  that 
time  they  were  made  to  apply  to  special 
franchise  assessments  "  so  far  as  appli- 
cable ".  The  question  decided,  therefore. 
was  whether  the  complainant  had  complied 
Avith  the  requirements  "  as  far  as  practi- 
cable ".  and  extracts  from  the  opinion  will 
be  sufficient  for  the  purposes  of  this  review 
above  mentioned. 

General  allegations  of  over-valuation 
and  inequality  were  made  in  the  petition, 
without  stating  the  particulars  thereof.  As 
to  this  the  court  says: 

"  But  the  result  was  that  the  relator  did  not 
know  until  the  return  of  the  writ  the  amount  of 
the  assessment  on  each  special  franchise  nor  how 
much  was  due  to  the  valuation  of  the  tangible 
property  and  how  much  to  the  intangible  right. 
It  is  obvious  that  it  is  practically  impossible  to 
review  the  valuation  of  the  intangible  right. 
Such  right  has  no  market  value.  The  conditions 
surrounding  each  crossing  are  different.  The  net- 
earning  rule,  so  useful  in  certain  cases,  is  not 
applicable,  for  it  is  impossible  to  say  what  por- 
tion of  a  railroad's  income  is  earned  by  crossing 
public  highways.  The  application  tables  annexed 
to  the  return  which  show  the  method  employed 
by  the  Hoard  indicate  also  the  difficulties  attend- 
ing a  review." 

The  complaint  related  to  the  valuation 
of  the  tangible  property  only  which  is 
part  of  the  special  franchise ;  but,  as  says 
the  court : 

"  The  relator,  however,  did  not  know  what  that 
valuation  was  either  when  it  made  its  protest  or 
when  it  presented  the  petition  for  the  writ.  The 
relator,  therefore,  could  not  therefore  specify  in 
its  complaint  the  respect  in  which  the  assessment 
complained  of  was  incorrect  as  to  valuation.  It 
is  difficult  to  see  how  it  could  do  more  than  to 
assert  over-valuation  generally,  and  this  is  what 
it   did.      N'cither   could   it.   without   knowing  what 


the  v.iluafion  was,  state  in  its  petition  for  the 
writ  the  extent  of  such  over-valuation.  The  pro- 
test and  petition  complied  with  the  statute  so  far 
as  was  practicable,  and  this  is  all  that  the  law 
required." 

The  above  extracts  will  be  sufficient  to 
meet  the  purposes  of  this  review  and  will 
jK'rhaps  illustrate  the  situation  with  which 
a  complaining  taxpayer  is  confronted  when 
seeking  relief  under  this  statute.  The 
court  affirmed  the  action  of  the  lower  court 
as  to  over-valuation  but  reversed  it  as  to 
inecjuality,  holding  that  the  complainant 
had  not  .sufficiently  complied  with  the  re- 
quirements, in  that  it  had  not  specified  in- 
stances to  show  that  its  property  had  been 
assessed  at  a  greater  relative  rate  than 
other  property  in  the  taxing  district. — 
People  ex  rel.  Long  Island  R.  R.  Co.  v. 
State  Board  of  Tax  Commissioners,  183 
X.  Y.  Supp.  733. 

"Special  Franchise"  —  Lessee  of 
Wires  from  Public  vService  Corpora- 
riox. — The  publisher  of  a  financial  news- 
paper, in  connection  therewith,  furnished  a 
ticker  service  to  customers,  using  for  that 
purpose  wires  of  a  telephone  company 
under  lease.  The  publisher  owned  no 
property  in  the  streets  and  claimed  to  ex- 
ercise no  public  franchise.  Upon  a  review 
of  an  assessment  made  against  him  as  ex- 
ercising a  special  franchise  within  the 
meaning  of  the  New  York  Act,  it  was  held 
that  a  special  franchise  could  not  exist 
apart  from  tangible  property  in  the  streets 
and  the  assessment  w-as  vacated.  —  People 
ex  rel.  Barron,  Presd't,  etc.  v.  Knapp  et  al., 
183  N.  Y.  Supp.  750. 

Intangible  Propertv — Situs — "  Busi- 
ness "  Situs. — A  very  helpful  restatement 
of  the  law  as  to  the  taxation  of  intangible 
property  and  situs  generally  is  to  be  found 
in  a  recent  Oregon  case. 

A  New  York  corporation  was  asses>-ed  in 
f)regon  for  "money,  notes  and  accounts". 
It  appeared  that  the  corporation  had  an 
agent  in  the  state  with  an  office  where  he 
made  sales,  solicited  orders,  received  cus- 
tomers, etc.  All  sales  were  subject  to  ac- 
ceptance by  the  company  at  its  home  office 
in  New  York  and  payments  for  goods  were 
made  to  such  home  office.  The  office  door 
I'ore  the  name  of  the  company  and  the 
agent's  name  and  the  office  furniture  was 
the   property   of    the   agent.      No   moneys 
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were  deposited  by  the  company  in  the 
state.  At  the  date  of  assessment  the  cor- 
poration had  no  property  in  the  state  but 
there  were  outstanding  accounts  due  the 
company  from  Oregon  purchasers  and 
possibly  notes  held  at  the  home  office, 
given  by  such  purchasers.  With  this  state 
of  facts  the  court  reviewed  the  familiar 
cases  on  situs  and  readily  held  that  there 
was  no  jurisdiction  over  the  corporation 
such  as  to  subject  it  to  tax  for  accounts 
arising  from  Oregon  sales  as  having  a 
"  business  situs "  which  it  defines  very 
accurately,  as  follows : 

"  When  propert.v  is  used  in  a  business  carried 
on  in  one  state  and  the  owner  of  the  property  is 
domiciled  in  another  state,  the  property  which  is 
so  used  in  that  business  becomes  localized  at  the 
place  where  such  business  is  conducted,  acquires  a 
'  business  situs '  and  is  taxable  at  that  '  business 
situs ' ;  and  so,  too,  credits  arising  out  of  that 
business  whether  they  be  accounts  not  evidenced 
by  any  writing  or  whether  they  be  in  the  con- 
crete form  of  notes,  may,  by  legislation,  be  made 
taxable  at  such  'business  situs',  (Citing  221  U. 
S.  346;  191  U.  S.  388;  106  111.  25;  35  Minn  215.)" 

As  the  court  found  none  of  the  several 
circumstances  to  exist  in  the  instant  case, 
either  singly  or  in  combination,  the  ordi- 
nary rule  was  held  to  govern,  the  situs 
found  to  be  at  the  residence  of  the  com- 
pany and  the  tax  annulled.  —  Endicott, 
Johnson  (Sr-"  Co.  v.  Multnomah  County, 
Oregon,  190  Pac.  1109. 

General  and  Special  Laws  —  Local 
Charter  Prevails. — Where  a  city  adopted 
a  charter  pursuant  to  the  provisions  of  the 
Constitution  of  the  state  of  Oklahoma 
which  authorizes  the  assessment,  prepara- 
tion, revision  and  correction  of  a  tax 
budget  and  the  levy  and  collection  of  taxes 
for  municipal  purposes  and  the  legislature, 
by  general  laws,  provided  for  the  creation 
of  a  county  excise  board,  with  power  to 
revise  and  correct  the  budget  estimates  of 
municipalities,  it  was  held  that  where  the 
charter  conflicts  with  the  general  law  in 
reference  to  revising  or  correcting  the  bud- 
get, the  charter  must  prevail.  —  Bodine  v. 
Oklahoma  City,  187  Pac.  209. 

Public  Purpose  —  Due  Process  of 
T,a\v — Limits  on  State  Taxing  Power — 
North  Dakota  Legislation. — The  series 
of  Acts  of  the  North  Dakota  Legislation 
instituted  by  the  Nonpartisan  League, 
came  before   the    United    States   Supreme 


Court  on  Writ  of  Error  in  a  taxpayer's 
suit  brought  to  restrain  the  state  officials 
from  carrying  into  effect  the  various  acts. 
The  legislation  was  entirely  upheld  as  free 
from  objection  as  violating  the  "  Due 
Process "  clause  of  the  federal  Constitu- 
tion. 

The  opinion  contains  a  useful  discussion 
of  the  general  principles  underlying  fed- 
eral jurisdiction  over  state  taxing  power 
and  the  application  of  this  jurisdiction  in 
particular  cases.  The  cases  of  Fallbrook 
Irrigation  District  v.  Bradley,  164  U.  S. 
155,  and  Jones  v.  City  of  Portland,  245 
U.  S.  217,  are  referred  to  as  laying  down 
the  general  principles  applicable  to  the 
case  at  issue. 

Upon  the  principles  thus  established  it 
was  held  that  the  legislation  in  question 
was  not  violative  of  the  federal  constitu- 
tion.— Green  et  al.  v.  Frazier  et  al.,  U.  S. 
Sup.  Ct.,  June  1,  1920. 

Recovery —  Duress — Jurisdiction  of 
Federal  Court.  —  The  lands  of  Indian 
allottees  in  Oklahoma  were  claimed  by  the 
county  authorities  released  from  exemption 
by  Act  of  Congress  and  taxes  were  assessed 
thereon.  The  allottees  took  proceedings  to 
enjoin  the  said  assessments,  which  finally 
reached  the  United  States  Supreme  Court, 
which  held  the  lands  exempt  (224  U.  S. 
665,  679,  680).  J^Ieanwhile  the  county 
authorities  had  proceeded  to  enforce  col- 
lection and  certain  owners,  in  order  to 
avoid  sale  and  penalties  paid  the  taxes  and 
brought  suit  to  recover.  The  state  Court 
refused  recovery,  holding  that  the  taxes 
were  paid  voluntarily  and  could  not  be  re- 
covered back,  there  being  no  statutory 
authority  therefor,  also  that  as  some  por- 
tion had  been  paid  over  to  the  state  by  the 
county,  recovery  could  not  be  had  of  the 
county  for  the  full  amounts  of  the  judg- 
ments obtained  in  the  state  District  Court. 
A  writ  of  error  having  been  sued  out  in 
the  United  States  Supreme  Court,  the 
jurisdiction  ^of  that  court  was  challenged 
l;ecause  the  judgment  of  the  state  Court 
was  based  entirely  on  independent  non- 
federal grounds  sufficient  to  sustain  it. 

The  Court  held  that  the  county  having 
collected  the  illegal  tax,  was  responsible 
for  all  of  it,  regardless  of  its  having  paid 
part  over  to  the  state.  It  accepted  the  doc- 
trine that  if  the  payment  v/as  voluntan',  it 
could  not  be  recovered,  in  the  absence  oi 
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a  permissive  statute,  but  denied  that  pay- 
ment was  voluntary.  It  held  that  it  had 
jurisdiction  to  examine  the  grounds  of  the 
state  court's  decision  to  ascertain  wliether 
the  right  of  exemption  was  denied  in  ex- 
press terms  or  whether  it  was  denied  in 
substance  and  effect,  as  by  putting  forward 
non- federal  grounds  of  decision  that  were 
without  any  fair  or  substantial  support. 

Thus  proceeding,  the  Court  found  that 
the  alleged  non-federal  grounds  were  in 
fact  unsubstantial ;  that  the  taxes  were 
paid  involuntarily  and  under  duress,  and 
being  so  paid,  could  be  recovered  without 
a  permissive  statute. — IVard  et  al.  v.  Board 
of  County  Com'rs  of  Love  Comity,  Okla., 
U.  S.  Sup.  Ct.,  Ap.  26,  1920. 

Review  —  "Waiver  of  Technical  Ob- 
jections.—  The  appellate  division  of  the 
New  York  Supreme  Court  held  in  a  case 
where  the  assessors  proceeded  to  hear  the 
objections  specified  in  a  written  complaint 
to  an  assessment,  without  making  objec- 
tion to  the  sufficiency  of  the  application, 
that  the  well  settled  rule  that  technical  ob- 
jections to  the  form  or  sufficiency  of  plead- 
ings are  waived  by  proceeding  to  hear  the 
case  on  its  merits,  applied  to  the  proceed- 
ings in  question.  —  People  ex  rel.  Empire 
Mtgc.  Co.  V.  Cantor,  180  N.  Y.  Supp.  139. 

Inheritance  Tax,  Federal — Refund 
— Legacies  when  "  Vested  "  —  Mortu- 
ary Tables. — A  suit  was  instituted  to  re- 
cover taxes  paid  under  the  Spanish  War 
Revenue  Act,  based  upon  the  general  right 
to  recover  taxes  illegally  collected  and 
upon  the  specific  provisions  of  the  Re- 
funding Act  of  1902  directing  the  refund 
of  taxes  collected  under  the  War  Revenue 
Act  on  contingent  beneficial  interests  not 
vested  prior  to  July  1,  1902. 

The  general  claim  was  based  upon  the 
fact  that  the  taxes  paid  had  been  computed 
by  the  use  of  mortuary  tables  at  an  interest 
rate  of  4%. 

The  Court  rejected  these  contentions, 
holding  that  such  tables  had  been  resorted 
to  for  many  years  by  courts,  legislature? 
and  insurance  companies  and  that  it  would 
take  judicial  notice  of  the  fact  that  at  the 
time  the  tax  was  collected,  four  per  cent 
was  very  generally  assumed  to  be  tlie  fair 
earning  power  of  money  safely  invested, 
following  Henry  v.  U.  S.,  251  U.  S.  293. 

On  the  claim  under  the  specific  Act,  the 


Court  held  that  long  prior  to  the  limiting 
date  in  the  Act,  it  had  been  the  legal  duty 
of  the  executors  to  pay  the  legacies  and  a 
statutory  remedy  existed  for  compelling 
such  payment  and  that  such  legacies  were 
vested  in  possession  and  enjoyment  within 
the  meaning  of  the  Act  of  1902. — Simpson 
V.  U.  S.,  U.  S.  Sup.  Ct.,  Ap.  19,  1920. 

Inheritance  Tax — Value  of  Entire 
Estate  the  Basis,  though  consisting 
of  Term  Estate  and  Remainder.  —  A 
decedent  can  leave  only  one  estate.  The 
value  of  property  transferred  by  convey- 
ance in  contemplation  of  death  and  the 
property  transferred  by  will  to  the  same 
beneficiary  must  be  added  and  treated  as 
one  aggregate  sum  for  the  purpose  of  the 
tax. 

Where  the  law  was  amended  increasing 
the  rates  after  transfer  by  deed  in  con- 
templation of  death  as  the  tax  accrues  at 
death  and  since  it  cannot  be  known  until 
death  whether  any  tax  will  accrue,  the 
rates  to  be  applied  are  those  in  force  at 
the  date  of  death. 

Where  a  beneficiary  takes  a  term  estate 
in  certain  property,  and  also  takes  the  re- 
mainder in  the  same  property  at  the  end 
of  the  term  if  he  survives,  he  is  subject  to 
tax  upon  the  sum  of  the  two  values,  not- 
withstanding that  his  expectancy  of  life  is 
less  than  the  prescribed  term,  and  notwith- 
standing that  the  remainder  is  subject  to 
other  contingencies.  —  In  re  Stephenson's 
Estate,  177  N.  W.  579. 

Inheritance  Tax  —  When  Estate 
"Vested"  —  Effect  of  Treaty  with 
Foreign  Nation.  —  In  a  recent  inheri- 
tance tax  case  in  Iowa  two  questions  were 
involved:  The  first  was  whether  the  in- 
heritance tax  upon  a  devise  to  a  remainder- 
man accrued  upon  the  death  of  the  dece- 
dent or  at  the  time  of  the  actual  enjoy- 
ment of  the  remainder.  It  was  decided 
that  notwithstanding  that  the  tax  did  not 
b-eco'me  payable  until  the  enjoyment  of  the 
estate,  the  estate  of  the  remainderman  be- 
came vested  and  the  tax  accrued  at  the 
time  of  the  death. 

The  second  question  was  whether  the 
rights  of  heirs  and  devisees  in  Sweden  were 
affected  by  the  treaty  between  the  United 
States  and  Sweden,  which  was  made  after 
the  death  of  the  decedent  but  before  the 
commencement   of    the   enjoyment   of    the 
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estate.  It  was  held  that  the  treaty  did 
not  purport  to  be  retroactive,  hence  the 
rights  of  the  remaindermen  were  noi 
affected  by  such  treaty. — JVclander  et  al.  v. 
Hoyt,  176  N.  W.  954. 

Inheritance  Tax  —  Refund  allowed 
UPON  Failure  of  Contingency. — A  tes- 
tator bequeathed  his  residuary  estate  to  his 
executor  in  trust,  to  pay  the  income  to  his 
wife  for  life,  $100,000  of  such  residuum 
to  be  paid  to  such  persons  as  his  wife 
might  elect.  The  transfer  tax  was  fixed 
on  the  residuary  interests  of  the  three  re- 
maindermen [the  act  provides  that  no 
allowance  shall  be  made  for  any  contin- 
gency where  the  interest  may  be  abridged] 
on  the  theory  that  the  widow  might  not 
exercise  the  power  of  appointment.  The 
widow  died  having  by  will  exercised  the 
power  and  action  was  commenced  by  re- 
maindermen for  refund  of  excess  tax : 
Held,  it  was  the  duty  of  the  State  Comp- 
troller to  refund  the  excess  tax  with  in- 
terest.— People  ex  rel.  Met.  Trust  Co.  v. 
Travis,  180  N.  Y.  Supp.  659. 

Inheritance  Tax  —  Test  of  "  Domi- 
cile ". — An  inheritance  tax,  being  imposed 
upon  the  transfer  of  property  within  the 
state  by  will  or  the  intestate  law,  is  prop- 
erly imposed  by  the  state  where  the  trans- 
fer takes  place,  which  is  the  state  of  the 
domicile  of  the  decedent  at  the  time  of 
death,  hence  the  domicile  of  the  decedent 
must  be  determined. 

The  presumption  is  that  a  person  retains 
the  domicile  of  origin.  In  the  case  in 
question  the  evidence  showed  that  the 
decedent's  domicile  of  origin  was  New 
York  City ;  that  he  occupied  his  New  York 
dwelling  during  six  or  eight  months  in  the 
year  and  the  balance  of  the  year  was  spent 
at  Lenox,  Mass.  Decedent  paid  no  per- 
sonal taxes  in  New  York  state  but  paid  a 
poll  or  personal  tax  in  Massachusetts  from 
1912  to  1917;  he  also  voted  in  Massa- 
chusetts in  1912,  having  registered  there 
as  a  voter  in  1900  and  remained  on  the 
registry  list  until  his  death.  In  his  will 
and  the  codicil  thereto  he  was  referred  to 
as  of  Lenox,  Massachusetts.  On  the  other 
hand,  he  made  his  income  tax  return  in 
New  York  City  and  stated  therein  that  he 
resided  in  that  city.  He  made  no  income 
tax  return  to  Massachusetts  when  the  stat- 


utes of   that  state  required  such  a  return 
from  residents. 

Held,  there  was  not  sufficient  evidence 
to  show  that  the  decedent  ever  changed  his 
domicile  and  that  the  domicile  of  his  origin 
remained  his  domicile  at  all  times  until  his 
death. —  //f  re  Lydig's  Estate,  180  N.  Y. 
Supp.  843. 

Inheritance  Tax  —  Contemplation 
OF  Death.  —  Where  the  evidence  shows 
that  a  transfer  of  certain  shares  of  stock 
by  the  decedent  to  his  daughter  was  not 
made  in  contemplation  of  death  but  as  a 
reimbursement  for  caring  for  him  and  his 
wife  for  four  years,  the  transfer  was  not 
subject  to  the  transfer  tax  law.  Such 
transfer  was  made  in  recognition  of  a 
moral  if  not  a  legal  obligation.  —  In  re 
Beyer's  Estate,  180  N.  Y.  Supp.  396. 

Inheritance  Tax — Benevolent  Asso- 
ciation Exempt.  —  A  Masonic  lodge  was 
held  to  be  a  charitable  and  benevolent  cor- 
poration within  the  meaning  of  the  New 
York  Tax  Law,  therefore  a  bequest  of 
$10,000  to  be  used  in  the  erection  of  a 
temple  was  not  subject  to  the  transfer  tax. 
—In  re  Hiteman's  Estate,  180  N.  Y. 
Supp.  880. 

Special  Assessments — Uniformity — 
Classification.  —  Many  objections  were 
made  to  a  Kansas  act  (Chap.  265,  L.  1917, 
as  amended  by  Chap.  246,  L.  1919)  pro- 
viding for  the  improvement  of  county 
roads  and  assessments  therefor. 

It  was  claimed  that  the  act  was  uncon- 
stitutional on  the  ground  that  the  act  did 
not  provide  a  uniform  and  equal  rate  of 
assessment  and  taxation.  On  this  point 
the  court  held  that  while  the  act  provided 
for  an  apportionment  of  the  cost  of  the 
improvement,  of  50%  to  the  county  to  be 
paid  out  of  the  general  funds  raised  by 
taxes,  25%  to  the  townships  in  which  the 
benefit  district  was  situated  and  25%  to 
the  several  tracts  of  land  within  the  benefit 
district  to  be  assessed  on  the  basis  of  bene- 
fits. This  resulted  in  different  rates  of 
taxation,  nevertheless  this  did  not  infringe 
upon  the  constitutional  limitation  as  to 
uniformity,  since  such  limitation  required 
only  that  the  rate  should  be  uniform  in 
the  district  in  which  the  tax  was  levied 
and  as  the  tax  would  be  uniform  in  each 
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separate  district,  that  was  all  that  was 
required.  '  I  i^ 

Another  objection  that  the  act  dele- 
gated legislative  power  to  the  petitioners 
for  the  improvement  was  overruled  on  the 
ground  that  the  petitioners  only  initiated 
such  improvement,  and  whether  the  peti- 
tion would  be  allowed  rested  solely  with 
the  Board  of  County  Commissioners,  hence 
legislative  powers  could  not  be  said  to  be 
exercised  by  the  petitioners. 

The  classification  fixing  the  classes  and 
proportions  of  petitioners  who  might  ini- 
tiate by  petition  was  one  which  the  legis- 
lature might  grant  or  withhold,  or  even 
dispense  with  altogether. 

The  further  objection  that  the  improve- 
ment was  being  carried  on  under  a  statute 
other  than  the  one  in  force  when  the  peti- 
tion was  filed  was  held  without  merit. 

The  claim  that  an  act  providing  assess- 
ments for  road  benefits  was  unconstitu- 
tional because  it  levied  taxes  upon  town- 
ships without  giving  representation  or 
hearing  was  overruled,  on  the  grounds 
stated  in  Washburn  v.  Shawnee  County, 
172  Pac.  997,  which  held  that  if  the  tax 
were  regarded  as  special,  the  property- 
owner  would  have  notice  and  a  hearing 
through  his  representative  in  the  legisla- 
ture, since  that  body  itself  directly  deter- 
mined the  apportionment  of  the  burden 
and  that  in  so  far  as  the  claim  related  to 
"the  valuation  of  the  property,  the  taxpayer 
had  the  benefit  of  notice  and  hearing  pro- 
vided by  statute  relating  to  general  taxa- 
tion. 

Concerning  the  claim  that  the  statute 
violated  the  constitutional  limitation  pro- 
viding that  the  state  .should  never  be  a 
party  to  carrying  on  any  works  of  internal 
improvement,  the  court  held  that  while  the 
state  might  not  construct  highways,  this 
limitation  did  not  apply  to  towns,  cities 
and  counties. 

Concerning  the  claim  of  illegality  on  the 
ground  that  taxes  derived  under  the  gen- 
eral taxing  laws  were  diverted  to  a  purpose 
other  than  that  for  which  such  taxes  were 
levied,  the  court  held  that  there  could  be 
no  question  of  the  legality  since  only  the 
excess  of  the  general  fund  or  the  surplus 
remaining  after  all  general  current  ex- 
penses of  the  county  had  been  provided  for 
and  paid,  the  case  thus  falling  within  the 
rule  laid  down  in  State  v.  Butler  County 
(94  Pacific   1004)    that  the  appropriation 


by  a  county  of  surplus  funds  is  not  a  vio- 
lation of  constitutional  provisions.  —  State 
ex  rel.  Hopkins  v.  Raub,  186  Pac.  989. 

Special  Assessments — City  Property 

LIABLE        FOR       PaVING       COUNTY       RoADS 

wiTMiN  THE  City — Voluntary  Payment. 
— Suit  was  brought  to  annul  an  assessment 
for  street  paving.  The  Charter  of  the  City 
of  Ashland,  Oregon,  was  held  to  give  the 
city  jurisdiction  over  the  county  roads 
within  its  borders,  and  to  authorize  it  to 
improve  them  and  assess  the  cost  thereof 
against  the  abutting  property. 

After  the  city  had  completed  the  im- 
provement, its  officials  represented  to  the 
plaintiff  that  the  county  road  was  a  city 
street  and  that  unless  she  paid  the  assess- 
ment or  signed  an  application  to  pay  the 
same  in  instalments  as  provided  in  the 
Act,  her  property  would  be  sold.  There- 
upon plaintiff  made  such  application  and 
signed  a  contract  waiving  all  irregularities 
or  defects  and  agreeing  to  pay  the  assess- 
ment in  instalments.  The  court  held  that 
the  purpose  of  the  Act  authorizing  the 
agreements  was  to  set  at  rest  the  question 
of  jurisdiction  and  liability  for  payment 
for  the  paving,  and  as  the  contract  showed 
clearly  on  its  face  that  there  might  be  a 
question  as  to  jurisdiction,  plaintiff  was 
precluded  from  denying  liability,  since  she 
had  waived  all  objections  to  the  assessment 
by  acceptance  of  the  contract. — Patterson 
v.  City  of  Ashland,  187  Pacific  593. 

Special  Assessments  —  Pipe  Lines 
held  Personal  Property — Not  subject 
TO  Assessment  for  Benefits.  —  An  in- 
junction was  granted  against  Commission- 
ers of  an  Improvement  District  in  the  state 
of  Arkansas  enjoining  them  from  levying 
an  assessment  of  benefits  against  the  pipe 
lines  of  a  gas  company  laid  in  the  streets 
and  alleys  of  a  town,  on  the  ground  that' 
the  franchises  granted  by  a  city  to  lay 
pipes  in  the  public  streets  did  not  confer 
any  easement  or  freehold  rights  in  the  soil, 
therefore  such  pipe  lines  were  clearly  per- 
sonal property  and  could  not  be  classified 
as  real  property  by  the  legislature.  The 
statute  authorizing  the  improvement  in- 
cluded pipe  lines  as  subject  to  the  bene- 
fits, but  the  court  disposed  of  this  pro- 
vision by  saying,  "  It  is  only  where  the 
character  of  the  property  is  doubtful  that 
the  legislature  has  power  to  classify  it  as 


No.  i] 


OCTOBER,  1020 


81 


real  estate." — Arkansas  Natiotial  Gas  Co. 
V.  Commissioners,  218  S.  W.  664. 

Special  Assessments  —  Telephone 
AND  Telegraph  Lines  —  Franchise  as 
Element  of  Value. — The  Supreme  Court 
of  Arkansas  held  that  telephone  and  tele- 
graph lines  may  be  assessed  for  benefits 
derived  from  a  local  improvement  for  the 
same  reason  that  is  generally  given  in  the 
case  of  the  right-of-way  of  railroad  com- 
panies. 


It  also  held  that  the  franchise  of  a  rail- 
road is  an  intangible  element  of  value,  in- 
separable from  the  value  of  the  physical 
property  and  may  be  considered  by  the 
board  of  assessors  as  entering  into  and  en- 
hancing the  value  of  the  real  estate  of  the 
railroad  company  and  thus  be  a  lawful 
measure  of  value  of  such  property  for 
purposes  of  taxation. — Missouri  Pacific  R. 
Co.  v.  Comvay  County  Bridge  Dist.,  218  S. 
W.  189. 


RECENT  PUBLICATIONS 

EDITED  BY  HARLEY^^L.   LUTZ 
Oberlin,  Ohio 


Adams,  Thomas  S.  The  Federal  Tax 
System  and  its  Revision.  A  series  of  arti- 
cles appearing  in  the  New  York  Evening 
Post  of  July  19,  21,  26,  28;  Aug.  2,  4,  9, 
1 1  and  \6. 

American  Bankers  Association.  The 
Pending  Proposals  for  Housing  Relief. 
New  York,  1920.  pp.  4.  A  brief  discus- 
sion of  the  proposals  before  the  New  York 
legislature.  The  proposition  to  subsidize 
building  through  tax  exemption  is  vigor- 
ously opposed. 

CoMSTOCK,  A.  British  Income  Tax  Re- 
form. Amer.  Econ.  Rev.,  Vol.  X,  p.  488. 
September  1920.  A  discussion  of  the  Re- 
port of  the  Royal  Commission  on  the  In- 
come Tax. 

CoMSTOCK,  A.  Fiscal  aspects  of  state 
income  taxes.  Amer.  Econ,  Rev.,  June 
1920,  Vol.  X,  No.  2. 

Georgia.  Report  of  the  State  Tax 
Commissioner,  1919,  pp.  25. 

Great  Britain.  Report  of  the  Royal 
Commission  on  the  Income  Tax,  1920,  pp. 
178,  with  appendices  and  graphs. 

Kansas.  Proceedings  of  the  seventh 
biennial  conference  convention  of  the  Tax 
Commission  and  the  county  assessors,  1920, 
pp.  78. 

Kentucky  Tax  Reform  Association. 
Bulletin  No.  38,  issued  in  September,  1920, 


deals  with  Increased  Assessments.  An  ex- 
planation and  defense  of  the  recent  reform 
measures  in  Kentucky. 

Maine.  Twenty-ninth  Annual  Report 
of  the  Board  of  State  Assessors.    Augusta, 

1919,  pp.  227. 

Miller,  R.  N.  The  Future  of  the  Fed- 
eral Income  Tax.  An  Address  at  the  an- 
nual meeting  of  the  Kentucky  State  Bar 
Association,  July  14,  1920. 

MoiR,  Henry.  Taxation — especially  in 
its  bearing  on  Life  Insurance.  Reprinted 
from  Transactions  of  the  Actuarial  Society 
of  America,  Vol.  XX,  Part  1,  No.  61. 

New  York.  Report  of  the  Special 
Joint  Committee  on  Taxation  and  Re- 
trenchment, Albany,  1920,  pp.  140, 

New  York.  Proceedings  of  the  Ninth 
State  Tax  Conference  held  at  Utica,  March 
18  and  19,  1920,  pp.  273. 

New  York.  Annual  Report  of  the 
State  Tax  Commission,  1919,  pp.  79. 

North  Carolina.  Report  of  State  Tax 
Commission     on     Revaluation.       Raleigh^ 

1920,  pp.  16.  The  total  of  taxable  prop- 
erty was  increased  from  $1,099,120,389  in 
1919  to  $3,129,423,234  in  1920,  and  the 
average  rate  for  all  state  and  county  pur- 
poses, after  allowing  ten  per  cent  addi- 
tional revenue,  was  reduced  from  $1.45  to 
$.56  per  $100. 


82 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


[Vol.  VI 


Ohio.  Tenth  Annual  Report  of  the  Tax 
Commission,  1919,  pp.  233. 

PiGOU,  A.  C.  The  Report  of  the  Royal 
Commission  on  the  British  Income  Tax. 
Quart.  Jour.  Econ.,  Vol.  XXXIV,  p.  607, 
August"  1920. 

Plehn,  Carl  C.  War  Profits  and  Ex- 
cess Profits  Taxes.  Amer.  Econ.  Rev., 
June  1920,  Vol.  X,  No.  2. 

Philippine  Islands.  Sixteenth  annual 
report  of  the  Collector  of  Internal  Rev- 
enue, 1919,  pp.  101. 


Texas.  Eleventh  Annual  Report  of  the 
Tax  Commissioner,  1919,  pp.  95.  Con- 
tains a  useful  summary  of  the  provisions 
in  the  several  states  as  to  centralized  tax 
authority. 

ZuKERMAN,  T.  D.  Are  Stock  Dividends 
Income?  Jour.  Pol.  Econ.,  Vol.  XXVIII, 
p.  591.  July,  1920.  A  discussion  of  some 
of  the  consequences  of  the  decision  of  the 
Supreme  Court  in  the  stock-dividend  case. 

U.  S.  Bureau  of  the  Census.  Finan- 
cial Statistics  of  States.  1919.  Washing- 
ton, pp.  119. 


THE  NATIONAL  TAX  ASSOCIATION 


OFFICERS 

Zenas  \V.  Bliss,  Chairman  Board  of  Tax  Commissioners  of  Rhode  Island,  President 
Samuel  Lord,  Minnesota  Tax  Commission,  Vice  President 

Alfred  E.  Holcomb,  Assistant  Secretary  American  Telephone  and  Telegraph  Company,  Secretary  and 
Treasurer 


OBJECTS.  The  National  Tax  Associa- 
tion has  no  creed  and  conducts  no  propa- 
ganda. Its  program  is  mutual  education  ; 
its  object  is  to  make  tax  laws  simpler,  saner, 
more  just  and  more  effective.  It  welcomes 
representatives  of  every  creed,  school  and 
interest,  but  its  endorsement  is  given  only 
to  those  ideas  which  have  the  unanimous 
approval  of  the  voting  membership  at  its 
annual  conferences.  With  these  limitations, 
its  declared  object  is  : 

"  To  formulate  and  announce,  through 
the  deliberately  expressed  opinion  of  an 
Annual  Conference,  the  best  informed  eco- 
nomic thought  and  administrative  experience 
available  for  the  correct  guidance  of  public 
opinion,  and  legislative  and  administrative 
action  on  all  questions  pertaining  to  taxa- 
tion, and  to  interstate  and  international 
comity  in  taxation." 

THE  BULLETIN.  The  official  organ  of 
the  association  is  issued  monthly  except  in 


July,  August,  and  September.  It  is  in- 
tended for  circulation  among  members  and 
others  to  keep  them  advised  on  topics  of 
current  interest.  Subscription  price  to  those 
not  members  of  the  Association,  $2.00. 

VOLUMES  OF  PROCEEDINGS.  The  vol- 
umes of  proceedings,  covering  conferences 
held  annually  beginning  in  the  year  1907, 
contain  a  large  amount  of  practical  up-to- 
date  comprehensive  information  on  all  phases 
of  taxation.  The  volumes  are  cloth-bound, 
fully  indexed,  and  contain  approximately 
500  pages  each. 

PRICES.  Annual  membership  dues  in  the 
Association,  including  the  current  volume  of 
proceedings,  and  one  year's  subscription  to 
the  Bulletin,  $5.00.  Back  volumes  to 
members,  $1.50.  The  current  volume  to 
non-members,  53 -oo.  Back  volumes,  $2.00, 
Address  orders  and  inquiries  to  A.  E.  Hol- 
coMR,  Treasurer,  195  Broadwav,  New  York, 
N.  Y. 


\ 


i: 


THE  BULLET 

OF  THE 

National  Tax  Associa 


LIB^ 


Edited  by  A.  E.  Houcomb 


Volume  VI.     No.  2. 


November,    1920 


Published  each  month  except  July,  August,  and  September  by  the  National  Tax  Auociation. 
Yearly  Subscription,  82.00  (To  members  included  in  aonual due*)  single  copy,  25  cents 


CONTENTS 

Editorial  ;  H.  C.  L.;  Committee  work  ...  33 
Lagislative  Note*  :  Indiana,  Kansas,  Ken- 
tucky, Louisiana,  Massachusetts, 
Minnesota,  Mississippi,  Nebraska, 
New  Jersey,  New  Mexico,  New  York, 
North  Carolina,  Ohio,  Oregon,  Rhode 
Island,  South  Carolina,  Texas,  Utah, 
Virginia,  Washington,  Wyoming  ...    35 

Rule  of  Apportionment  of  Corporate  Prop- 
erty Upheld 3» 

Edward  L.  Laahy 
Essentials    to    Orderly     Progress    in     Tax 

Reform       42 

Romanzo  Adams 
Full  Value  Assessments 43 

George  W.  Satton 
An  Assessment  Roll  for  the  Income  Tax.   .      47 

A.  E.  James 
Decisions  and  Rulings 51 


Publication  Office,  Lancaster,  Pa. 

Editorial  Office,  195  Broadway,  New  York  City. 

A.  E.  HoLCOMB,  Treasurer  and  Subscription  Manager, 

195  Broadway,  New  York  City. 
Entered  as  second  class  mail  matter  in  the  post  office 
at  Lancaster,  Pa. 


H.  C.  L. 

Upon  our  return  from  the  conference 
we  found  awaiting  us  the  following  cheer- 
ful note  from  our  printer : 

"  Please  do  not  make  up  your  mind  as  to 
printing  of  the  Bulletin  or  Proceedings  this  Fall 
■until  you  can  give  me  the  particulars  and  I  can 
submit  revised  figures.  Paper  for  the  Bulletin 
that  a  year  ago  cost  loyic.  (early  in  the  present 
year  ibY^c.)  is  now  21.  Paper  for  the  Proceed- 
ings would  cost  more  than  double  what  I  paid 
for  what  I  used  on  the  last  Vol.  The  labor  costs 
of  our  printing  office  have  advanced  about  25% 
•during  the  year." 

With  the  numerous  requests  for  an  early- 


publication  of  the  Proceedings  of  the  con- 
ference and  with  plans  for  improving  the 
Bulletin  somewhat  matured,  this  bit  of 
information  was  not  altogether  pleasant. 
Thoughts  of  increased  dues  and  of  special 
appeals  for  contributions  were  in  our  mind 
and  curtailment  of  effort  was  a  possibility. 

However,  upon  consideration  of  the  mat- 
ter, we  concluded  that  we  could  "  stick  it 
out "  just  as  long  and  as  effectively  as  the 
members  would  permit  and  that  it  would 
be  worse  than  useless  to  show  signs  of  weak- 
ness. Therefore,  by  the  next  mail  we  re- 
plied that  copy  for  the  Bulletin  would 
go  forward  very  shortly  and  that  for  the 
Proceedings  would  follow  as  soon  as  re- 
ceived from  the  reporter. 

^^'e  trust  that  this  position  will  meet 
approval  from  the  members  and  that  they 
will  support  the  position  taken  by  some 
definite  efforts  in  the  way  of  enlarging  our 
resources  by  prompt  payment  of  dues,  by 
interesting  others  in  our  work  and,  where 
possible,  by  relieving  the  situation  through 
^'oluntary  additions  to  the  regular  dues. 

We  realize  that  this  isn't  exactly  "  busi- 
ness ",  but  it  must  be  remembered  that  this 
isn't  a  "  business  "  organization.  It  can- 
not be  maintained  on  such  a  basis.  An  in- 
crease in  dues  to  meet  the  higher  costs 
would  result  in  a  possible  loss  of  just  the 
members  we  most  wish  to  retain  and  would 
tend  to  throw  a  heavier  burden  upon  those 
remaining. 

If  the  services  rendered  are  not  worth 
more  to  the  members  than  the  dues,  we 
should  feel  distinctly  dissatisfied.  The 
problem  we  set  for  ourselves  is  to  make 
the  service  so  much  more  valuable  than  its 
cost  to  the  members  that  their  personal  in- 
terest will  be  aroused  to  help  in  some  defi- 
nite way. 

We  have  as  yet  no  cause  to  complain, 
the    support   and    encouragement   received 
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have  been  more  than  we  anticipated,  and 
this  is  written  as  a  means  of  acknowledg- 
ing our  appreciation  of  past  support  and 
of  informing  the  members  of  the  somewhat 
urgent  necessity  of  realizing  that  with  us, 
as  with  other  activities,  expenses  have 
largely  advanced,  requiring  not  only  no 
relaxation  but  a  greater  need  for  co- 
operation. 

COMMITTEE  WORK 

The  preceding  comments  are  still  more 
emphasized  by  a  consideration  of  the  pro- 
gram of  definite,  practical  work  which  the 
Executive  Committee  has  considered  it 
proper  to  pursue  at  once  and  throughout 
the  year.  Accepting  the  resolutions  which 
were  printed  in  the  October  Bulletin  as 
expressing  the  wishes  of  the  membership, 
it  has  been  decided  to  follow  out  the  course 
initiated  by  the  magnificent  report  of  the 
Model  Tax  Committee.  This  report  was 
put  out  tentatively,  with  the  fixed  purpose 
of  making  haste  slowly  but  surely.  Its 
cordial  and  even  enthusiastic  reception  by 
influential  individuals  and  groups  all  over 
the  country  and  abroad  has  amply  justi- 
fied the  expenditure  of  time  and  money, 
which  its  preparation  and  distribution  en- 
tailed. It  remains  to  follow  this  up  with 
more  definite  proposals,  filling  in  the  gaps, 
amending  where  it  appears  advisable  to  do 
so  upon  consideration  of  suggestions  re- 
ceived, and  otherwise  furnishing  concrete 
evidence  of  the  fact  that  while  this  Asso- 
ciation must  proceed  along  the  lines  of 
good  economics  and  must  thus  take  definite 
account  of  the  demands  of  theory,  this  is 
only  as  a  foundation  upon  which  to  con- 
struct plans  for  accomplishing  the  general 
acceptance  of  rational  taxation,  consis- 
tently and  intelligently  applied,  emlx)died 
in  concrete  proposals,  having  regard  not 
only  for  what  ought  to  be  done  but  quite 
as  much  for  what  can  be  done  in  the  im- 
mediate future. 

With  these  general  purposes  in  mind  the 
Model  Committee  expects  to  meet  this 
month  to  reconsider  its  report  and  to  con- 
sider definite  statutes  which  may  fit  into 
its  general  scheme.  A  beginning  will  be 
made  by  drafting  a  personal  income  tax 
law. 

Through  the  kindness  of  Mr.  Bond  a 
tentative  draft  was  submitted  at  Salt  Lake 
City,  where  it  was  discussed.  This  draft 
will  be  before  the  committee  for  considera- 


tion and  revision,  and  it  is  not  impossible 
that  a  form  will  be  reached  which  may  be 
issued  at  once,  approved  by  the  conunittee. 

The  next  important  subject  is  the  busi- 
ness tax  which  was  generally  felt  to  be 
necessary  if  additional  revenue  is  to  be 
secured  in  the  amounts  which  now  seem 
demanded.  In  any  event,  such  laws  of 
various  sorts  now  exist  throughout  the 
country.  Many  of  them  were  prepared 
without  regard  to  present  conditions  and 
to  the  commercial  relations  between  the 
states  which  should  be  constantly  promoted 
and  kept  from  unnecessary  obstruction  by 
unwise  tax  laws.  The  Model  Committee 
plans  to  draft  a  business  tax  law,  in  tenta- 
tive form,  which  may  be  submitted  for  dis- 
cussion and  criticism,  possibly  through  the 
Bulletin,  and  which  will  come  before  the 
next  conference  for  consideration. 

One  of  the  most  difficult  points  in  the 
l)usiness  tax  is  the  apportionment  of  the 
tax  on  interstate  mercantile  and  manufac- 
turing concerns — and  a  large  share  of  busi- 
ness is  now  conducted  by  such  concerns. 
This  problem  is  of  such  extreme  impor- 
tance that  it  has  been  thought  desirable  to 
establish  a  special  committee  to  consider  it. 
Such  a  committee  will  be  at  once  appointed 
and  will  submit  its  conclusions  to  the  next 
conference.  Meanwhile,  the  business  tax 
of  the  Model  Committee  will  contain  a  ten- 
tative plan  of  apportionment. 

Another  committee  requested  by  the  con- 
ference and  authorized  by  the  Executive 
Committee  is  to  consider  the  apportionment 
of  the  taxation  of  interstate  public  service 
corporations,  a  subject  which  has  for  a 
long  time  been  troublesome,  not  only  be- 
cause of  its  inherent  difficulties  but  because 
of  the  variations  in  the  laws  and  practices 
of  the  various  states.  Undoubtedly  here, 
as  with  the  tax  on  mercantile  and  manu- 
facturing business,  if  a  reasonable  degree 
of  uniformity  may  be  established,  the  tax- 
payers will  be  saved  much  annoyance  and 
will  be  safeguarded  against  the  excessive 
taxation  which  now  comes  about  through 
the  aggregate  tax  being  based  upon  more 
than  100  per  cent  of  its  taxable  income  or 
property. 

From  the  standpoint  of  the  taxpayer,  no 
more  desirable  work  can  be  undertaken 
than  this,  and  to  the  degree  that  these  two 
committees  are  successful  in  reaching  satis- 
factory solutions,  our  Association  will 
secure  favorable  recognition  and  support. 


No.  2] 


NOVEMBER,  1920 


85 


Still  another  committee,  recently  author- 
ized, has  already  been  appointed  and  is 
proceeding  with  its  work.  This  committee 
was  suggested  by  the  representatives  of 
various  of  the  western  states  represented  at 
the  conference,  in  which  the  taxation  of 
migratory  live  stock  is  an  important  source 
of  revenue.  At  the  present  time  there  is 
great  difficulty  in  reaching  each  state's 
proportion  of  the  taxes  and  not  infre- 
quently the  same  herd  is  taxed  in  whole  or 
in  part  by  two  or  more  states.  A  com- 
mittee representing  the  state  officials  and 
other  persons  designated  by  the  Governors 
of  some  of  the  states  interested  has,  as 
above  indicated,  been  appointed.  This 
committee  will  study  the  existing  laws  in 
the  states  involved,  with  a  view  to  reach- 
ing practical  agreements  and  will  further 
seek  to  develop  the  basis  for  the  incorpora- 
tion of  such  agreements  into  the  statutes  of 
the  states  wherever  that  may  be  possible. 


Their  work  will  be  carried  on  under  the 
general  supervision  of  the  Model  Committee 
and  will  be  subject  to  consideration  at  the 
next  conference. 

These  various  activities  above  noted 
serve  to  indicate  the  practical  nature  of  the 
work  which  our  Association  is  now  in  posi- 
tion to  perform  and  will,  at  the  same  time, 
suggest  the  importance  of  hearty  coopera- 
tion and  support,  financial  and  otherwise, 
by  the  membership.  It  would  be  desirable 
if  some  of  the  work  could  be  postponed 
until  more  favorable  conditions  exist,  but 
most  of  it  is  imperative  and  it  is  thought 
that  the  best  interests  of  all  will  be  pro- 
moted by  going  steadily  forward,  upon  the 
assumption  that  the  results  hoped  for  may 
be  accomplished  and  that  thus  more  and 
more  the  influence  of  the  Association  will 
be  felt  and  will  reflect  itself  in  increased 
encouragement. 


LEGISLATIVE  NOTES 


The  Indiana  special  session  enacted  a 
law  to  provide  for  the  situation  created  by 
the  decision  of  the  supreme  court  overturn- 
ing the  action  of  the  state  board  in  making 
horizontal  increases  in  assessments.  Under 
this  a  reopening  of  the  1919  assessments 
was  authorized  and  a  method  provided  for 
legalizing  the  same.  The  control  of  as- 
sessments within  a  county  was  reestablished 
by  another  act. 

The  Kansas  special  session  concerned 
itself  largely  with  revising  tax  limits — 
upwards,  and  with  increases  in  tax  levies 
for  school  and  other  purposes. 

The  legislature  of  1919  submitted  an 
amendment  to  the  constitution  which  was 
voted  upon  at  the  recent  election.  This 
amendment  provides  for  the  classification 
of  property,  and  reads  as  follows : 

"  Section  i.  The  legislature  shall  have  power 
to  establish  and  maintain  a  just  and  equitable 
system  for  raising  state  and  local  revenue,  and 
may  classify  the  subjects  of  taxation  in  order  to 
secure  a  just  return  therefrom  and  may  exempt 
property  when  the  public  welfare  will  be  bene- 
fited thereby;  but,  all  property  used  exclusively 
for  state,  county,  municipal,  literary,  educational, 
scientific,  religious,  benevolent  and  charitable 
purposes,  and  personal  property  to  the  amount  of 
at  least  two  hundred  dollars  for  each  family, 
shall  be  exempted  from  taxation." 


The  Kentucky  regular  session  amended 
the  general  statutes  with  respect  to  assess- 
ment dates  and  methods  of  assessment  in 
second  class  cities;  revised  the  provisions 
as  to  third  class  cities  in  minor  particulars ; 
increased  the  levies  for  school  purposes 
in  first  class  cities;  provided  details  as  to 
reassessments  by  the  tax  commission  and 
review  of  its  action.  A  new  motor  vehicle 
law  was  enacted. 

At  the  Louisiana  regular  session  pro- 
vision was  made  for  the  appointment  of  a 
special  tax  commission  to  investigate  and 
report  generally  on  the  tax  system  and 
recommend  changes  to  the  Constitutional 
Convention  which  is  to  meet  in  1921.  The 
commission  is  to  be  composed  of  nine  mem- 
bers, two  from  the  Senate,  three  from  the 
House  and  four  to  be  appointed  by  the 
Governor. 

The  Massachusetts  regular  session 
amended  the  personal  income  tax  law, 
among  other  things  exempting  stock  divi- 
dends (Ch.  257,  352).  The  corporation 
income  tax  was  amended  and  additional 
taxes  imposed  (Ch.  415,  549,  550,  600). 
The  rates  of  the  inheritance  tax  were  in- 
creased and  the  law  amended  (Ch.  441, 
548).      The    registration    fees    on    filing 
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labels,   trademarks,    stamps   and    forms  of 
advertisements  were  increased  (Ch.  618). 

At  the  regular  1919  session  of  the 
Minnesota  legislature  the  following  pro- 
posals were  adopted,  for  submission  to  the 
people  at  the  recent  election : 

Chapter  530  proposes  an  amendment  to 
the  constitution  designed  to  provide  an 
elaborate  trunk  highway  system  connecting 
the  various  county  seats.  It  contains  sev- 
enty specific  routes  and  provides  for  addi- 
tional routes.  The  construction  is  to  be 
accomplished  by  the  issuance  of  bonds,  the 
principal  and  interest  of  which  are  to  be 
met  by  special  motor  vehicle  taxes  which 
may  be  in  lieu  of  all  other  taxes  thereon. 
In  case  of  inadequacy  of  this  source,  a 
state  tax  may  be  levied. 

Chapter  532  proposes  an  amendment  to 
Article  IX  to  authorize  the  exemption  of 
household  goods,  tools,  machinery  and  the 
imposition  of  graduated  and  progressive 
taxes  on  incomes,  privileges  and  occupa- 
tions. The  section  as  amended  reads  as 
follows : 

"  Section  i.  The  power  of  taxation  shall  never 
be  surrendered,  suspended  or  contracted  away. 
Taxes  shall  be  uniform  upon  the  same  class  of 
subjects,  and  shall  be  levied  and  collected  for 
public  purposes,  but  public  burying  grounds, 
public  school  houses,  public  hospitals,  academies, 
colleges,  universities,  and  all  seminaries  of  learn- 
ing, all  churches,  church  property,  and  houses  of 
worship,  institutions  of  purely  public  charity, 
and  public  property  used  exclusively  for  any 
public  purpose,  shall  be  exempt  from  taxation, 
and  there  may  be  exempted  from  taxation  house- 
hold goods,  wearing  apparel,  agricultural  prod- 
ucts in  the  possession  of  the  producer  thereof, 
tools,  implements  and  machinery,  and  all  real 
and  personal  property  owned  by  county  agricul- 
tural societies  and  used  for  holding  agricultural 
fairs,  to  such  an  extent  and  in  such  manner  as 
the  legislature  ma}*  determine.  Taxes  may  be 
imposed  on  incomes,  privileges  and  occupations, 
which  taxes  may  be  graduated  and  progressive 
and  the  exemption  of  a  reasonable  amount  of  in- 
come from  taxation  may  be  provided,  and  such 
taxes  may  be  in  lieu  of  taxes  on  any  class  or 
classes  of  personal  property  as  the  legislature 
may  determine :  Provided  that  the  legislature 
may  authorize  municipal  corporations  to  levy 
and  collect  assessments  for  local  improvements 
upon  property  benefited  thereby  without  regard 
to  a  cash  valuation,  and,  provided  further,  that 
nothing  herein  contained  shall  be  construed  to 
affect,  modify  or  repeal  any  existing  law  provid- 
ing for  the  taxation  of  the  gross  earnings  of 
railroads." 

At  the  Mississippi  regular  session  the 
fees  on  filing  charters  of  corporation.?,  on 
increases  of  capital  stock  and  the  privilege 


taxes  on  certain  corporations  were  in- 
creased. Municipalities  were  authorized  to 
exempt  from  taxation  public  utility  enter- 
prises. The  levies  for  road  taxes  were  in- 
creased. The  duties  and  time  of  perform- 
ance thereof  of  the  tax  commission  and 
other  tax  officials  were  defined.  A  more 
effective  provision  for  arbitration  of  as- 
sessments was  enacted.  The  time  for  fix- 
ing county  tax  levies  was  advanced.  The 
county  superintendent  of  education  was 
required  to  furnish  the  boundaries  of  new 
or  changed  school  districts.  The  dates  for 
the  addition  of  penalties  on  delinquent 
taxes  was  definitely  fixed  as  of  February 
2nd. 

The  legislature  at  this  session  by  Con- 
current Resolution  No.  243  submitted  an 
amendment  to  the  constitution  providing 
for  a  poll  tax  upon  women.  This  was 
voted  upon  at  the  recent  election. 

It  is  announced  that  all  the  41  consti- 
tutional amendments  submitted  in  Ne- 
braska at  the  special  election  held  Sep- 
tember 21,  were  adopted  by  substantial 
majorities;  these  amendments  include  pro- 
vision for  a  complete  executive  budget 
with  a  substantial  limitation  on  appropria- 
tions; for  a  Tax  Commissioner,  to  be  ap- 
pointed by  the  Governor,  to  have  jurisdic- 
tion over  the  administration  of  the  revenue 
laws  of  the  state  and  to  have,  with  the 
Governor,  Secretary  of  State,  State  Auditor 
and  State  Treasurer,  the  power  to  review 
and  equalize  assessments  and  for  a  reduc- 
tion of  the  limit  on  county  taxes  from 
$1.50  to  50c.  per  $100  valuation. 

The  revenue  article  is  amended  so  as  to 
permit  classification  of  intangible  property 
and  taxes  other  than  property  taxes.  The 
section  as  amended  is  as  follows :  Art.  IX, 
Sec.l. 

"  The  necessary  revenue  of  the  state  and  its 
governmental  subdivisions  shall  be  raised  by 
taxation  in  such  manner  as  the  legislature  may 
direct ;  but  taxes  shall  be  levied  by  valuation 
uniformly  and  proportionately  upon  all  tangible 
property  and  franchises,  and  taxes  uniform  as  to 
class  may  be  levied  by  valuation  upon  all  other 
property.  Taxes  other  than  property  ta.xes  may 
be  authorized  by  law.  Existing  revenue  laws 
shall  continue  in  effect  until  changed  by  the 
legislature." 

The  New  Jersey  legislature  provided 
for  the  franchise  tax  and  charter  fees  on 
capital  stock  of  no  par  value  (Ch.  169, 
170)  ;  prescribed  the  time  of  payment  ot 
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taxes  (Ch.  224)  ;  amended  the  law  as  to 
exempt  property  (Ch.  296).  An  act  was 
passed  constituting  the  Governor,  State 
Treasurer  and  State  Comptroller  a  com- 
mission to  ascertain  and  determine  the 
value  of  street  railway  property  (Ch.  351). 

At  the  adjourned  session  an  act  was 
passed  exempting  improvements  to  real 
estate  from  taxation  for  five  years,  if 
erected  between  October  1,  1920  and  Oc- 
tober 1,  1922,  for  dwelling  purposes,  with 
a  limitation  in  certain  cases  (Ch.  355). 

Chapter  356  provides  that  the  assessors 
in  valuing  real  estate  shall  ascertain  the 
cost  and  the  rents  during  the  preceding 
year  and  give  consideration  to  the  same  as 
elements  of  value. 

Commissioner  Jess  advises  that  by  over- 
sight he  referred  erroneously  to  the  legis- 
lation as  including  an  act  exempting  raw 
materials,  &c.  The  amendment.  Chapter 
310,  Laws  1920,  in  fact  provides  for  a  tax 
based  on  the  average  amount  during  the 
preceding  year,  of  personal  property  con- 
sisting of  stocks  in  trade,  materials  used  in 
manufacture,  raw  materials,  fuel,  goods  in 
process  of  manufacture  and  completed 
products,  located  in  the  tax  district  during 
the  year  preceding  assessment  date,  or  such 
portion  of  the  year  that  such  property 
came  into  possession  of  the  person  assessed. 
The  item  in  the  June  Bulletin,  p.  272,  is 
incorrect. 

The  New  Mexico  special  session  pro- 
vided for  the  appointment  of  a  commission 
of  five  persons  with  power  to  consider  and 
make  recommendations  as  to  the  policy  or 
necessity  of  the  adoption  of  an  income  tax 
and  as  to  the  relation  of  such  a  tax  to  the 
present  system.  The  commission  is  to  re- 
port to  the  Governor  on  or  before  January 
1,  1921. 

The  New  York  legislature  at  the  reg- 
ular session  extended  the  time  for  report 
of  the  joint  legislative  committee  on  taxa- 
tion, authorized  by  the  1919  legislature,  to 
January  1,  1921. 

At  the  special  session  an  act  was  passed 
(Ch.  949)  providing  that  the  local  tax 
districts  may,  with  the  approval  of  the 
board  of  estimate  if  a  city,  exempt  new 
buildings,  except  hotels,  from  local  taxes, 
except  assessments  for  benefits,  until  1932, 
if  used  or  intended  to  be  used  exclusively 
for  dwelling  purposes.  The  provision  is 
extended  to  apartment  houses  with  stores 


on  the  ground  floor.  I'o  come  within  the 
exemption,  construction  must  be  completed 
since  April  1,  1920  or  commenced  before 
April  1,  1922  and  completed  within  two 
years.  If  in  course  of  construction  at  the 
time  of  the  passage  of  the  act,  construc- 
tion must  be  completed  within  two  years. 

The  extra  session  of  the  North  Carolina 

legislature,  convened  specifically  to  provide 
for  the  situation  created  by  the  revaluation 
of  the  entire  property  in  the  state,  made 
pursuant  to  the  1919  act,  abolished  the 
poll  tax  for  1920,  limited  the  levies  for 
various  purposes,  to  be  applied  to  the  new 
valuations  and  increased  the  special  state 
taxes  on  corporations  to  bring  about  the 
abolition  of  the  state  tax  on  general  prop- 
erty (Ch.  1). 

Chapter  two  amended  the  Municipal 
Finance  act  by  changing  the  levies. 

Chapter  five  proposed  a  constitutional 
amendment,  which  was  voted  upon  at  the 
recent  election,  amending  the  present  pro- 
vision as  to  income  taxation  by  remov- 
ing the  requirement  that  no  income  tax 
shall  be  taxed  when  the  property  from 
which  the  income  is  derived  is  taxed.  The 
amendment  authorizes  a  progressive  rate  up 
to  6  per  cent  and  specifies  exemptions  of 
$1,000  and  $2,000. 

The  legislation  of  the  regular  1919  ses- 
sion in  Ohio  included,  in  addition  to  that 
noted  in  the  May  Bulletin,  an  act  as  to 
the  listing  of  credits;  the  tax  on  express 
companies  and  equalization  duties  of  county 
auditors. 

At  the  adjourned  session  which  con- 
vened in  December,  1919  and  adjourned  in 
February,  1920,  a  motor  vehicle  law  was 
enacted ;  the  inheritance  tax  law  was 
amended,  as  were  several  sections  of  the 
Code  relative  to  the  levies  for  school  pur- 
poses and  tax  limitations  affecting  the 
same. 

The  special  session  in  Oregon  increased 
the  taxes  for  school  purposes;  provided  a 
special  state  levy  for  education  of  soldiers 
and  for  the  establishment  of  an  arts  and 
trades  school  for  the  blind. 

An  undisguised  "  single  tax "  amend- 
ment to  the  constitution,  initiated  by  the 
Oregon  Single  Tax  League,  was  voted  on 
at  the  recent  election.  It  plainly  provides 
that  all  state  and  local  revenues  shall  be 
raised  by  taxes  on  land  values  irrespective 
of  improvements. 
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At  the  Rhode  Island  regular  session  a 
soldier's  bonus  law  was  enacted,  providing 
for  the  distribution  of  $2,500,000  (Ch. 
1832).  The  tax  limit  in  municipalities 
was  increased  from  V/i  to  2^  per  cent 
(Ch.  1846).  Administrative  details  affect- 
ing the  state  tax  commission  were  provided 
(Ch.  1851).  The  provisions  as  to  deduc- 
tions under  the  corporate  excess  tax  were 
amended  (Ch.  1864).  Admission  fees  on 
foreign  corporations  were  established  (Ch. 
1925).  Various,  sections  of  the  inheritance 
tax  act  of  1916  were  amended  (Ch.  1946). 

The  South  Carolina  regular  session 
provided  for  the  organization  of  drainage 
districts,  doubled  the  tax  limit  in  cities  of 
from  one  to  five  thousand  inhabitants  and 
trebled  that  in  smaller  cities  and  in  towns. 

A  joint  legislative  committee  was  estab- 
lished to  investigate  the  subject  of  taxa- 
tion, recommend  changes  and  report  to  the 
next  legislature. 

In  Texas  two  taxation  proposals  were 
voted  upon  at  the  recent  election:  one  to 
amend  Section  3  of  Article  VII  by  ex- 
empting independent  and  common  school 
districts  from  the  limitation  of  a  total  tax 
of  $1.00  on  the  $100  valuation:  the  other 
to  amend  Section  4  of  Article  XI  increas- 
ing the  tax  which  may  be  levied  by  cities 
and  towns  of  5000  population  or  less,  to 
an  amount  not  in  excess  of  1^^  per  cent 
of  the  taxable  property  therein. 

In  Utah,  the  following  amendments 
^^•ere  voted  upon  at  the  recent  election : 

Amending  Sec.  7,  Art.  XIII,  authoriz- 
ing additional  levies  for  general  state  pur- 
poses and  for  high  school  purposes  and 
such  levy  for  district  school  purposes  as 
will  make  available  for  such  district  school 
purposes  the  sum  of  $25  for  each  person 
of  .school  age  in  the  state. 

Amending  Sec.  1,  Art.  XIV,  increasing 
the  limitation  on  the  state  debt  from  V/i 
to  2  per  cent  of  the  value  of  the  taxable 
property. 

The  Virginia  regular  session  proposed 
amendments  to  the  constitution  increasing 
the  tax  limits  for  school  purposes,  specify- 


ing the  powers  of  the  General  Assembly  in 
levying  taxes  and  restricting  municipalities 
in  imposing  special  assessments  (Ch.  113, 
352). 

Chapter  115  amends  the  law  with  re- 
spect to  omitted  taxes.  Chapter  220  pro- 
vides for  redress  for  income  taxes  erron- 
eously assessed.  Chapter  376  regulates  the 
listing  of  property.  Chapter  477  relates 
to  the  rates  on  intangible  and  tangible  per- 
sonal property. 

At  the  Washington  special  session  a 
soldier's  bonus  law  was  enacted  and  the 
levies  for  school  and  general  purposes  were 
raised. 

In  Wyoming  the  following  constitu- 
tional amendments,  proposed  by  the  15th 
Legislature,  were  voted  upon  at  the  recent 
election : 

Sec.  6,  Art.  XV,  increasing  the  tax  levy 
for  cities  and  to\\nis  not  to  exceed  15  mills 
on  the  $1.00  except  for  payment  of  debt 
and  interest. 

Sec.  5,  Art.  XVI,  authorizing  school  dis- 
tricts to  contract  additional  indebtedness. 

Sec.  1,  Art.  XV,  authorizing  the  state 
to  contract  additional  indebtedness  for  the 
construction,  improvement  and  mainten- 
ance of  highways,  up  to  1  per  cent  of  the 
assessed  value. 

Sec.  3,  Art.  XVI,  authorizing  the  coun- 
ties to  contract  additional  indebtedness  not 
to  exceed  7  per  cent  for  the  construction 
and  maintenance  of  bridges  and  roads. 

Sec.  2,  Art.  XVI,  authorizing  the  state 
to  create  debt  in  excess  of  taxes  for  the 
current  year  for  the  construction  and  im- 
provement of  highwavs  and  limiting  such 
debt. 

Sec.  15,  Art.  XV,  authorizing  a  special 
tax  to  be  levied  exclusively  upon  live  stock 
for  stock  inspection  and  protection ;  the 
money  to  be  received  by  the  tax  on  cattle, 
liorses,  mules  and  asses  to  be  expended  by 
tlie  Wyoming  Stock  Growers'  Association; 
that  upon  sheep  and  goats  is  to  be  ex- 
pended by  the  State  Board  of  Sheep  Com- 
missioners. 
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RULE  OF  APPORTIONMENT  OF  CORPORATE 
PROPERTY  UPHELD 


RECENT  RHODE  ISLAND  DECISION  AFFECTING  TAXATION  OF 
CORPORATE  EXCESS  OF  INTER-STATE  CORPORATIONS 

EDWARD  L.   LEAHY 
Member,  Board  of  Tax  Commissioners  of  Rhode  Island 


The  constitutionality  of  certain  funda- 
mental provisions  of  the  tax  laws  of  Rhode 
Island  relating  to  the  taxation  of  the  cor- 
porate excess  of  corporations  doing  an  in- 
terstate business,  was  recently  questioned 
before  the  Rhode  Island  Supreme  Court 
in  the  cases  of  Swift  &  Company,  Morris 
&  Company,  National  Aniline  &  Chemical 
Company,  Inc.,  and  the  Mexican  Petro- 
leum Corporation  vs.  Zenas  W.  Bliss  et  al., 
Board  of  Tax  Commissioners,*  and  the 
court  in  unanimously  sustaining  the  valid- 
ity of  the  statute  has  laid  down  certain 
principles,  involved  in  the  taxation  of  cor- 
porate excess,  which  are  of  interest  not 
only  to  those  concerned  directly  with  such 
a  tax  but  to  those  having  a  general  interest 
in  the  subject. 

The  attack  was  directed  against  the  pro- 
visions of  Section  11  (2)  of  the  Tax  Act 
of  1912  (Public  Laws  of  1912.  Chapter 
769,  as  amended  by  Section  3  of  Chapter 
784). 

Section  9  of  the  act  provides  as  follows: 

"  Every  corporation  .  .  .  wherever  incorporated, 
carrying  on  business  for  profit  in  this  state," 
.  .  .  "shall  pay  an  annual  tax  to  the  state  upon 
the  value  of  that  portion  of  its  intangible  prop- 
erty hereinafter  called  its  corporate  excess." 
(Chapter  769,  Section  9.) 

In  ascertaining  the  corporate  excess  the 
board  first  determines  the  total  corporate 
value  of  all  corporations  coming  within  the 
provisions  of  the  law  by  adding  the  values 
of  the  following  items:  capital  stock, 
bonded  indebtedness  outstanding,  indebted- 
ness evidenced  by  debentures,  other  indebt- 
edness incurred  for  the  acquisition  of  real 
estate  or  tangible  personal  property,  and 
any  other  indebtedness  which  is  a  cover 
for  a  division  of  profits.  (Sections  10 
and   11.) 
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Section  11  (2),  as  amended,  provides  as 
follows : 

"  In  the  case  of  corporations  also  carrying  on 
business  outside  of  this  state,  a  portion  of  the 
value  ascertained  under  the  prior  clause  shall  be 
apportioned  to  this  state  as  follows :  In  the  case 
of  corporations  deriving  their  profits  principally 
from  the  ownership,  sale,  or  rental  of  real  estate, 
and  in  the  case  of  manufacturing  corporations 
and  such  other  corporations  as  derive  their  profits 
principally  from  the  sale  or  use  of  tangible  per- 
sonal property,  such  a  proportion  as  the  fair 
cash  value  of  their  real  estate  and  tangible  per- 
sonal property  in  this  state  on  December  thirty- 
first  next  preceding  bears  to  the  fair  cash  value 
of  their  entire  real  estate  and  tangible  personal 
property  then  used  in  their  business,  without  any 
deduction  on  account  of  any  mortgage  or  in- 
cumbrance thereon ;  in  the  case  of  corporations 
deriving  their  profits  principally  from  the  hold- 
ing or  sale  of  intangible  property,  such  a  pro- 
portion as  their  gross  receipts  for  the  year  end- 
ing on  December  thirty-first  next  preceding  in 
this  state  bears  to  their  total  gross  receipts  for 
such  year,  both  within  and  without  this  state ; 
and  in  any  case  to  which  these  proportions  are 
not  equitably  applicable,  in  such  proportion  as  is 
equitable." 

The  remaining  paragraphs  of  Section  1 1 
provide  that  from  the  total  value  ascer- 
tained under  the  first  clause  of  this  section 
or  from  the  portion  of  corporate  value  ap- 
portioned to  this  state  under  the  second 
clause  there  shall  be  deducted  the  assessed 
value  of  real  estate  and  tangible  personal 
property  located  in  this  state,  and  also  the 
value  of  all  property  exempt  from  taxation 
or  not  taxable  in  this  state.  The  remainder 
constitutes  the  value  of  the  corporate  ex- 
cess for  the  purposes  of  taxation. 

The  petitioner  in  each  case  was  a  cor- 
poration carrying  on  business  both  within 
and  without  this  state,  and  they  questioned 
Section  11  (2)  which  gives  the  Board  of 
Tax  Commissioners  the  power  to  appor- 
tion to  this  state  such  portion  of  the  total 
corporate  value  "  as  is  equitable "  in  any 
case  to  which  the  specified  method  of  ap- 
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portionment  is  not  equitably  applicable. 
Their  objections  M-ere  based  on  three  main 
grounds :  that  said  section  imposes  a  tax 
on  property  not  located  in  this  state ;  that 
it  delegates  the  power  of  taxation  to  the 
Board  of  Tax  Commissioners ;  and  that  it 
permits  discrimination  among  corporations 
of  the  same  class. 

That  the  Board  of  Tax  Commissioners 
can  have  no  legal  authority  to  tax  prop- 
erty located  outside  the  state  of  Rhode 
Island  is  elementary.  The  board  never 
contended  that  it  had  any  such  power ;  but 
that  the  Tax  Act  authorized  such  taxation 
and  that  certain  of  these  corporations  were 
so  taxed  was  seriously  argued.  In  support 
of  the  first  point  it  was  urged  that  nowhere 
in  Section  11  (2)  is  it  definitely  stated 
that  the  portion  of  corporate  value  to  be 
assigned  to  this  state  is  that  portion  actu- 
ally located  within  this  state,  and  therefore 
the  board  could,  under  the  terms  of  the 
Act,  apportion  to  this  state,  for  the  pur- 
poses of  taxation,  property  not  within  the 
state.  The  petitioners  based  this  argument 
entirely  upon  the  phraseology  of  Section  1 1 
(2),  disregarding  the  steps  provided  in 
the  other  sections  of  the  act  for  the  deter- 
mination of  corporate  excess,  such  as  the 
filing  of  returns,  the  disclosure  of  all  mate- 
rial facts  relating  to  the  corporate  busi- 
ness and  its  assets,  the  deductions,  exemp- 
tions, and  allowance  for  property  not  tax- 
able in  the  state. 

The  board  in  answering  this  contention 
relied  especially  on  sub-section  (4)  of  Sec- 
tion 1 1 ,  which  is  as  follows : 

"  Said  board  shall  also  make  such  allowance  fo! 
such  property  as  is  exempt  from  taxation,  or  is 
not  taxable  in  this  state,  by  deducting  it  from 
the  entire  value  ascertained  under  the  first  clause 
of  this  section,  or  from  the  portion  assigned  to 
this  state,  or  from  the  portion  assigned  to  other 
jurisdictions,  as  the  circumstances  make  equi- 
table." 

This  paragraph  precludes  the  taxation  of 
any  property,  tangible  or  intangible,  not 
located  in  this  state.  The  court  in  dispos- 
ing of  this  objection  and  expressing  the 
legislative  intent,  after  citing  Pittsburgh  C. 
C.  &  St.  L.  Rwy,  Company  vs.  Backus,  154 
U.  S.  422,  says: 

"  From  a  reading  of  the  entire  act  it  is  clear 
that  the  legislature  only  intended  to  direct  that  a 
tax  be  assessed  upon  that  portion  of  the  corpora- 
tion's intangible  property  which  is  capital  doing 
business  within  this  state.  The  whole  of  the  in- 
tangible  property   of  a  corporation,    the  business 


of  which  is  confined  to  Rhode  Island,  is  within 
the  state,  and  the  whole  of  such  property  taxable 
in  Rhode  Island  under  said  act  must  of  necessity 
be  within  the  state.  By  the  process  of  elimina- 
tion provided  in  the  act  all  intangible  property 
taxable  in  Rhode  Island  of  a  corporation  '  also 
carrying  on  business  outside  of  this  state  '  must 
of  necessity  be  within  the  state." 

Claiming  that  the  board  actually  did  tax 
property  not  in  this  state,  petitioners 
alleged  that  the  portion  assigned  this  state 
was  not  in  true  proportion  to  the  whole 
corporate  value,  but  was  in  excess  thereof, 
and  that  therefore  the  board  must  have 
taxed  property  not  within  its  jurisdiction. 
The  board  contended  that  this  condition 
if  true  presented  a  question  of  over-valua- 
tion of  that  portion  of  the  corporate  prop- 
erty in  this  state  rather  than  a  question  of 
situs.  The  opinion  does  not  discuss  this 
particular  argument,  the  court  evidently 
feeling  that  this  objection  was  disposed  of 
by  holding  that  the  board  was  concerned 
only  with  the  valuation  of  property  in  this 
state,  and  that  in  case  of  over-valuation 
the  statute  provided  a  remedy  at  law  by 
an  appeal  to  the  Superior  Court,  thereby 
complying  with  the  due  process  clause  of 
the  federal  Constitution. 

In  support  of  the  second  contention, 
that  Section  11  (2)  delegates  the  power 
of  taxation  to  the  Board  of  Tax  Commis- 
sioners, petitioners  argued  that  the  act  does 
not  prescribe  the  rule  under  which  the  ap- 
portionment shall  be  made,  and  that  the 
matters  delegated  to  the  commission  are 
not  those  involving  merely  administrative 
power,  but  are  legislative  powers  for  the 
reason  that  the  act  permits  the  board  to 
apportion  to  Rhode  Island  such  proportion 
of  the  total  corporate  value,  wherever 
located,  as  it  sees  fit,  thereby  deciding 
what  property  is  to  be  taxed,  or  prescrib- 
ing the  rule  under  which  the  apportionment 
must  be  made.  They  further  contended 
that  no  rule  of  apportionment  other  than 
the  specific  rule  applicable  to  the  partic- 
ular class  of  corporations  provided  for  in 
the  statute  could  be  used.  The  court  de- 
clined to  take  this  view  of  the  matter, 
holding  that  the  purpose  of  apportionment 
was  to  determine  the  value  of  the  property, 
tangible  and  intangible,  located  in  this 
state,  of  a  corporation  engaged  in  business 
within  and  without  the  state;  that  the 
rules  prescribed  in  the  act  were  to  be  em- 
ployed only  as  guides  in  assisting  the 
board    to  determine    this   value;    that   the 
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portion  to  be  assigned  to  this  state  is  that 
portion  of  the  corporate  value  which  is  in 
this  state.  The  rule  of  apportionment  is 
an  apportionment  according  to  the  facts. 
The  court  said : 

"  The  Board  is  directed,  in  the  case  of  a  cor- 
poration '  also  carrying  on  business  outside  of 
this  state  ',  after  making  such  deductions  as  are 
provided  for  in  Sub-section  (4),  Section  11,  to 
apportion  to  Rhode  Island  such  a  portion  of  said 
total  corporate  value  as  is  engaged  in  business 
in  this  state.  This  apportionment  is  not  and 
cannot  be  made  bj'  any  iron  rule.  But  the  Board 
determines,  as  a  question  of  fact,  using  all  in- 
formation available,  how  much  of  the  corpora- 
tion's capital  is  engaged  in  business  within  this 
state.  From  the  amount  so  apportioned  to  this 
state  is  deducted  the  assessed  value  of  the  real 
estate  and  tangible  personal  property  located  in 
this  state  and  also  the  value  of  any  such  prop- 
erty which  is  exempt  from  local  taxation." 

As  evidence  of  the  soundness  of  the 
court's  conception  of  the  underlying  prin- 
ciple of  the  Tax  Act  of  1912,  we  find  in 
the  opinion  the  suggestion  that  the  act  was 
something  m.ore  than  a  revenue  measure, 
being  a  complete  revision  of  the  theory  and 
practice  of  taxation  in  Rhode  Island.  In 
support  of  the  court's  view  that  this  theory 
of  the  taxation  of  corporate  intangible 
assets  was  not  new  or  experimental,  the 
court  quotes  at  length  from  the  case  of 
Adams  Express  Companv  vs.  Ohio,  166  U. 
S.  185. 

The  principle  that  corporate  capital,  in- 
cluding intangibles,  is  susceptible  of  ap- 
praisement by  a  board  of  assessors  accord- 
ing to  value,  and  that  the  intangible  por- 
tion can  be  valued  separately  even  when 
the  corporation  is  doing  an  interstate  busi- 
ness, was  re-stated  by  the  court,  which 
cited,  among  other  cases.  Adams  Express 
Company  vs.  Kentucky,  166  U.  S.  181. 
On  the  theory  that  apportionment  is  purely 
a  question  of  valuation  of  that  portion  oi 
the  corporate  property  in  this  state,  the 
court  holds  that  the  determination  of  that 
value  is  administrative  and  not  legislative 
in  character,  citing  Western  Union  Tele- 
graph Company  vs.  Gottlieb,  190  U.  S. 
425. 

In  this  case  the  United  States  supreme 
court,  holding  that  while  the  method  of 
assessment  was  not  before  the  court,  the 
state  court  having  decided  that  the  method 
used  was  constitutional,  nevertheless  said : 
"  if  it  were  it  would  seem  incontestable,  that  the 
state  could  either  prescribe  the  method  or  confer 
upon  its  taxing  officers  the  power  to  adopt  a 
suitable  one." 


The  power  to  tax  is  a  legislative  power, 
but  the  legislature,  having  ordered  a  tax 
and  having  designated  the  property  to  be 
assessed  and  the  rate  upon  the  value  of 
such  property,  leaving  to  the  board  the 
power  to  adopt  suitable  methods  in  order 
to  arrive  at  the  true  value,  acted  within  its 
constitutional  rights.  The  board  is  em- 
powered to  determine  a  fact;  the  fact  to 
be  determined  under  this  apportionment  is 
the  value  of  the  corporate  assets  in  this 
state. 

As  to  the  objection  that  the  act  is  dis- 
criminatory as  between  corporations  of  the 
same  class,  it  was  urged  that  the  board  had 
the  power  to  use  one  method  of  apportion- 
ment in  the  case  of  one  corporation  and  a 
different  method  in  the  case  of  another 
similar  corporation.  The  board  contended 
that  as  the  object  sought  was  the  deter- 
mination of  the  true  value,  there  was  no 
discrimination,  because  any  method  which 
worked  out  the  desired  result,  namely,  true 
value,  thereby  making  the  apportionment 
in  all  cases  on  the  same  basis,  was  consti- 
tutional, particularly  in  view  of  the  provis- 
ions of  the  law  permitting  an  appeal  to 
the  superior  court  in  any  case  where  a  cor- 
poration is  aggrieved  by  the  tax  assessed 
against  it.  The  court  disposes  of  this 
question  by  observing  that  "  the  act  per- 
mits no  discrimination  among  corporations 
of  the  same  class." 

The  points  at  issue  were  of  necessity 
ruled  upon  by  the  Board  of  Tax  Commis- 
sioners immediately  upon  the  passage  of 
the  amendment  to  the  Tax  Act,  in  1912, 
and  the  board  has  consistently  followed  its 
ruling  without  modification.  The  questions 
upon  which  the  court  rendered  its  decision 
had  been  frequently  argued  before  the 
board,  but  no  appeal  was  resorted  to  until 
the  law  had  been  enforced  as  interpreted 
by  the  board  for  eight  years.  The  practice 
had  therefore  become  well  established,  and 
in  many  cases  attorneys,  while  questioning 
the  constitutionality  of  the  sections  con- 
tested, refrained  from  appealing  from  the 
ruling  of  the  board  because  of  the  reason- 
able and  equitable  nature  of  the  results. 

This  decision,  sustaining  the  ruling  of 
the  board,  constitutes  a  positive  settlement, 
so  far  as  the  courts  of  the  state  are  con- 
cerned, of  questions  attacking  the  basic 
theory  of  the  Rhode  Island  Tax  Act,  and 
has  removed  the  most  serious  difficulty  in- 
cident to  the  administration  of  the  law. 
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ESSENTIALS  TO  ORDERLY  PROGRESS  IN  TAX 

REFORM 

The  concluding  chapter  of  '•  Taxation  in  Nevada"  by  Romaxzo  Adams 


It  is  not  a  part  of  my  purpose  to  set 
forth  a  program  for  tax  reform.  The 
practical  experience  of  the  state  has  demon- 
strated that  there  is  a  need  for  certain  de- 
velopments in  the  system  of  taxation,  and 
these  needs  have  been  pointed  out  in  the 
preceding  pages  in  connection  with  that 
experience.  A  few  observations  relative  to 
the  situation  in  Nevada  in  relation  to  tax 
reform  are  added  in  this  concluding  chap- 
ter. 

In  many  respects  the  problems  of  tax 
reform  in  Nevada  are  like  those  of  other 
states,  and  these  call  for  no  extended  dis- 
cussion in  this  place.  In  the  first  place, 
this  subject  has  to  compete  with  many 
other  important  questions  for  public  inter- 
est. Few  persons  give  sufficiently  sustained 
attention  to  the  subject  to  permit  of  the 
development  of  sound  judgments.  Pop- 
ular study  of  public  finance  is  discouraged 
by  the  lack  of  suitable  literature  setting 
forth  the  essential  facts  in  a  lucid  manner 
and  by  the  failure  of  the  various  public 
authorities  to  publish  financial  reports  in 
such  a  way  that  the  intelligent  citizen  can 
understand  them  without  excessive  labor. 

Then  there  are  certain  old  theories  of 
taxation  which  have  come  down  from  the 
early  part  of  the  last  century  and  which 
are  not  valid  in  relation  to  present  eco- 
nomic and  political  conditions.  The  fact 
that  these  theories  are  not  based  on  any 
serious  study  of  the  subject  of  taxation, 
but  are  commonly  taken  to  be  self-evident, 
and  the  fact  that  their  chief  support  is 
custom,  makes  progress  necessarily  slow. 

No  tax  reform  can  be  effected  without 
modifying  the  situation  for  private  inter- 
ests. A  good  system  of  taxation  is  favor- 
able to  business  interests  generally  and  a 
bad  system  is  hurtful,  but,  in  any  change 
for  the  better,  some  interests  are  pretty 
sure  to  be  deprived  of  certain  advantages 
which  they  have  enjoyed.  As  a  rule,  the 
business  interests  likely  to  .suffer  from  a 
change  are  represented  by  the  more  aggres- 
sive and  alert  members  of   a  community, 


while  the  much  greater  number  of  people 
who  stand  to  benefit  from  the  reform  are 
relatively  passive  and  indifferent. 

In  their  efforts  to  introduce  reforms, 
legislative  bodies  frequently  fail  to  provide 
for  a  gradual  and  orderly  change  from  the 
old  to  the  new.  As  a  result  the  process  of 
change  creates  needless  financial  difficulties 
for  the  government  and  needless  annoy- 
ance to  the  taxpaying  public,  and  this 
tends  to  make  opponents  to  some  reforms 
which  otherwise  might  be  popular. 

There  has  been  some  lack  of  continuity 
in  financial  policy  because,  with  a  constant 
change  in  the  personnel  of  the  Legislature 
and  of  administrative  bodies,  there  has 
been  too  little  experience  and  too  little 
knowledge  of  their  predecessors'  experi- 
ence on  the  part  of  officers  responsible  for 
financial  policy.  The  work  of  the  State 
Tax  Commission  is  remedying  this  defect 
and  making  possible  a  more  consistent  sort 
of  progress. 

In  Nevada,  however,  there  are  a  few 
special  problems  connected  with  tax  re- 
form, and  these  call  for  some  discussion. 
The  constitutional  provisions  relating  to 
taxation  are  too  rigid  to  permit  of  an 
orderly  progress  in  the  way  of  adapting 
our  system  of  taxation  to  present-day 
needs.  Apparently  these  provisions  grew 
out  of  a  feeling  that  the  people  and  the 
Legislature  could  not  be  trusted  to  do  jus- 
tice to  the  various  interests  and  to  conserve 
the  permanent  interests  of  the  state.  There 
was  much  in  early  conditions  to  justify  this 
attitude.  Society  lacked  stability  in  every 
way,  and  this  lack  of  stability  was  pretty 
sure  to  be  reflected  in  public  policies  gen- 
erally, so  far  as  the  constitution  imposed 
no  restrictions.  The  value  of  rather  nu- 
merous and  rigid  constitutional  restrictions 
under  such  circumstances  cannot  be  ques- 
tioned. 

Moreover,  Nevada  has  had  an  unusual 
experience  in  that  the  period  of  general 
social  instability  was  not  confined  to  the 
generation    of    early    pioneering.       After 
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more  than  fifty  years  of  statehood  there 
persist  many  important  elements  of  social 
instability.  On  account  of  the  peculiar  in- 
dustrial conditions  existing  in  Nevada, 
there  is  an  unusually  large  number  of 
homeless  migratory  workers  with  no  per- 
manent interests  in  any  community,  while 
the  number  of  home-owning  farmers  and 
other  small  propertj^-owners  is  relatively 
small.  There  has  been  a  certain  develop- 
ment, however,  in  the  direction  of  greater 
social  stability.  Just  how  far  it  would  go 
to  justify  the  state  in  liberalizing  its  con- 
stitution— in  removing  restrictions  on  the 
action  of  the  Legislature  and  of  the  people 
— is  not  certain. 

The  state  is  now  confronted  with  this 
situation :  In  order  to  permit  of  any  orderly 
progress  along  the  lines  of  tax  reform,  we 
must  abandon  some  of  the  constitutional 
restrictions  and  trust  more  to  the  discretion 
of  the  Legislature  and  of  the  people.  But 
there  is  some  doubt  as  to  whether  the  state 
has  reached  that  degree  of  social  stability 
and  political  maturity  necessary  to  make 
such  a  course  safe.  So  far  all  efforts  to 
secure  such  amendments  have  failed.  I  be- 
lieve that  the  state  could  at  this  time  adopt 
the  amendment  proposed  by  the  Tax  Com- 
mission without  undue  risk.  The  aim  of 
this  proposed  amendment  is  to  permit  of 
a  proper  classification  of  property  for 
purposes  of  taxation.  We  must  recognize 
that  uniformity  of  procedure  in  relation  to 
the  taxation  of  all  sorts  of  property  which 
are    far   from   uniform    in    character   does 


not  secure  uniformity  in  practical  results. 
Uniformity  in  any  useful  sense  of  the 
word  can  be  secured  only  by  adapting  the 
procedure  of  taxation  to  the  character  of 
the  property  to  be  taxed.  The  proposed 
amendment  is  conservative  in  character  and 
it  meets  with  the  approval  of  the  National 
Tax  Association  and  of  the  great  majority 
of  experts  in  the  subject  of  taxation.  It  is 
proposed  to  amend  Article  X  of  the  con- 
stitution to  read  as  follows : 

The  power  of  taxation  shall  never  be  surren- 
dered, suspended,  or  contracted  away.  All  taxes 
shall  be  uniform  upon  the  same  class  of  prop- 
erty within  the  territorial  limits  of  the  authority 
levying  the  tax,  and  shall  be  levied  and  collected 
for  public  purposes  only. 

We  are  living  in  a  time  of  large  political 
and  economic  readjustments.  The  mere 
fact  that  a  custom,  law,  or  institution  is 
old  is  an  increasingly  weak  argument  for 
its  perpetuation.  The  demand  everywhere 
is  for  such  changes  as  may  be  needful  in 
view  of  present-day  circumstances.  This  is 
particularly  true  in  the  field  of  taxation. 
The  industrial  evolution  of  the  last  half- 
century  calls  for  a  corresponding  evolution 
in  the  system  of  taxation.  In  Nevada  there 
is  the  special  demand  for  an  adjustment 
to  unique  economic  conditions.  It  is  not 
sufficient  to  copy  the  laws  of  other  states 
into  our  statute  books.  A  copied  system, 
like  a  purely  traditional  system,  is  sure  to 
be  a  misfit.  For  a  system  of  taxation  that 
will  contribute  most  to  the  public  welfare 
the  state  must  look  to  the  wise  initiative 
aud  public  spirit  of  its  own  citizens. 


FULL  VALUE  ASSESSMENTS 

GEORGE  W.  SUTTON 
Commissioner  of  Assessment  and  Taxation  of  the  City  of  New  Rochelle 

An  Address  before  the  Ninth  National  New  York  State  Tax  Conference 


The  assessment  of  real  propertv  at  its 
full  and  true  value  is  not  only  required  by 
the  tax  law,  but  is  moreover  in  my  opinion 
the  one  logical  method  whereby  any  degree 
of  equality  in  such  assessments  may  be 
secured  and  maintained. 

A  percentage  basis  of  underassessment 
offers  no  advantages  to  the  taxpayer  at 
large.  On  the  contrary,  it  can  but  foster 
inequalities  to  his  distinct  disadvantage, 
for  these,  when  they  exist,  escape  notice 
not  only  on  the  part  of  the  public,  but  of 


the  assessors  as  well,  because  under  it  all 
sense  of  proportion,  of  comparison  is  lost. 
In  a  maze  of  figures  conveying  to  the 
mind  no  impression  of  real  values,  it  is 
impossible  to  adequately  correct  errors,  to 
detect  or  to  prevent  inequalities.  In  other 
words,  when  figures  mean  just  what  they 
represent,  real  comparisons,  and  hence  cor- 
rections are  readily  made.  When,  on  the 
other  hand,  they  represent  merely  percent- 
ages, comparison  is  practically  impossible, 
and  hence  errors  and  inequalities  are  in- 
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eviiable.  because  so  difficult  of  detection 
and  correction. 

A  percentage  assessment  roll  invariably 
operates  in  favor  of  the  few  at  the  expense 
of  the  man}',  and  my  experience  is — and  in 
this  respect  it  has  been  ample,  that  from 
tliese  few  come  the  most  influential  opposi- 
tion to  a  full  value  assessment,  for  under 
it.  when  field  books  are  in  use,  and  open 
to  all  taxpayers  as  they  should  be,  showing 
every  parcel  of  land  calculated  on  the  unit 
of  value  system,  at  so  much  per  front  foot, 
per  square  foot  or  per  acre  as  the  case- 
may  be  and  every  building  at  so  much  per 
square  or  cubic  foot,  the  opportunity  to 
shift  any  undue  proportion  of  the  burden 
of  taxation  is  so  far  lessened  as  to  be  prac- 
tically negligible. 

While  the  tax  law  in  respect  to  "  full 
value  assessments  ",  as  sworn  to  by  every 
assessor  when  he  signs  the  roll,  may  be 
said  to  be  "  more  honored  in  the  breach 
than  in  observance "  and  the  practice  of 
under-assessments  has  heretofore  been 
sanctioned  by  custom,  approved  by  influ- 
ential support  and  condoned  by  general 
tacit  consent,  nevertheless  it  now  seems  in- 
evitable, in  these  unstable  times  of  uncer- 
tainty and  stress,  when  federal,  state, 
county  and  local  taxes  are  ever  attaining 
new  altitude  records,  that  everybody  with- 
out exception  or  distinction  must  bear  his 
full  share  of  the  burden  of  government. 
We  assessors  have  no  share  or  jurisdiction 
in  helping  to  solve  the  many  problems,  but 
on  us  alone  rests  the  responsibility  of 
equalizing  that  part  of  the  tax  burden  ex- 
pressed by  the  assessment  roll.  My  pio- 
neering experience  in  this  field  tells  me 
unmistakably  that  the  only  way  to  solve 
our  part  of  the  problem  is  to  assess  at  full 
100  per  cent  valuation,  for  in  no  other 
way  that  the  tax  law  permits  can  each  and 
every  one  have  ocular  demonstration  that 
both  he  and  his  neighbors  have  had  a 
square  deal,  without  favor  and  without 
prejudice.  It  is  not  only  our  duty  to  our- 
selves as  men  to  obey  the  tax  law  and  re- 
spect our  oaths,  rather  than  to  accept  the 
sanction  of  an  unwritten  law,  liut  in  so 
doing  and  thus  assessing  at  full  value  we 
at  the  same  time  will  actually  act  for  the 
benefit  and  in  the  best  interests  of  the 
communities  we  serve,  and  in  the  long  run 
the  great  majority  of  the  taxpayers  will 
appreciate  this,  and  vindicate  such  judg- 
ment.    In  right  assessing  there  is  neither 


friendship  nor  enmity.  There  are  only 
properties  to  be  appraised,  irrespective  of 
ownership.  When  these  are  thus  appraised 
and  assessed  on  the  unit  and  factor  of 
value  system  and  at  100  per  cent  as  they 
necessarily  must  be,  and  the  calculations 
clearly  set  forth,  whereby  the  results  are 
arrived  at,  it  is  more  difficult  for  friend- 
ship to  intrude  or  for  enmity  to  denounce. 
In  this  connection  I  want  to  say  that  in 
my  humble  judgment  the  present  system 
in  vogue  in  many  communities  of  electing 
assessors  to  comparatively  short  terms  is 
entirely  wrong.  It  literally  forces  them 
more  or  less  within  the  political  arena, 
whereas  politics  ought  to  be  entirely  elim- 
inated during  their  incumbency.  This, 
however,  is  asking  too  much  of  human 
nature  under  present  elective  conditions. 
For  the  best  interests  of  all  communities 
and  of  all  assessors  as  well,  they  should  be 
appointed  to  office,  and  for  long  terms, 
and  should  moreover  be  adequately  paid. 
The  prime  importance  of  this  office  is  not 
generally  appreciated.  As  a  matter  of 
fact,  being  the  source  from  which  f^ows 
most  of  all  money  which  comes  to  the 
treasury  in  the  various  localities,  and  fur- 
thermore in  appraising  properties  and  ad- 
justing differences,  acting  as  he  does  in 
the  capacity  of  a  judge  in  equity,  the 
assessor,  although  not  generally  so  credited, 
is  one  of  the  most  important  officials  in 
local  government.  Furthermore,  he  should 
no  longer  be  termed  assessor,  but  rather 
commissioner  of  taxation,  and  there  should 
be  but  one  in  each  tax  district,  and  he 
should  be  appointed  to  not  less  than  a  five- 
year  term.  He  should  have  as  many  dep- 
uties as  may  be  necessary — to  be  appointed 
by  him — and  he  should  devote  his  entire 
time,  except  perhaps  in  the  rural  districts, 
to  the  duties  of  the  office. 

Raise  the  office  to  the  dignity  to  which 
it  is  justly  entitled,  pay  the  commissioners 
commensurate  salaries,  and  they  will  com- 
mand more  respect  in  the  community  mind, 
make  more  efficient  officials  and  make  up 
better  and  more  business-like  assessment 
rolls,  which  in  themselves  will  more  than 
compensate  for  any  additional  expense 
involved. 

That  part  of  the  state  income  tax  law 
wliereby  a  large  percentage  of  the  money 
raised  in  each  tax  district  is  returned  to  it 
in  direct  proportion  to  the  amount  of  its 
assessment  roll   seems  to   me  a  very  wise 
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and  far-seeing  provision.  It  provides  an 
incentive  which  taxpayers  themselves  can 
appreciate,  and  which  assessors  generally 
will  find  hard  to  ignore,  to  assess  property 
at  full  value.  In  addition  it  should  make 
their  task  much  simpler  than  was  mine 
three  years  ago,  when  I  raised  my  first 
New  Rochelle  assessment  roll  of  1916  over 
21  millions  to  the  100  per  cent  basis.  It 
should  remove  much  of  the  resentment 
which  might  otherwise  at  first  be  felt  and 
expressed  by  taxpayers.  While  on  this 
subject  let  me  give  a  few  statistics  from 
my  experience  in  New  Rochelle. 

From  an  average  of  some  thirty  certio- 
rari suits  per  year  brought  against  the  pre- 
vious six  percentage  assessment  rolls — for 
New  Rochelle  seemed  to  have  developed 
quite  an  industry  in  this  line — these  suits, 
owing   to   extensive    and    intensive   propa- 
ganda in  opposition,  increased  in  my  first 
100  per  cent  roll  of   1916  to   125.  '  This 
opposition    was    composed    of    prominent 
men,  well  organized,   and  very  persistent. 
Not  a  newspaper  spoke  in  favor  of  the  in- 
novation.    Real  estate  boards  demanded  a 
return  to  the  old  percentage  basis.     Public 
indignation  meetings  were  held,  widely  ad- 
vertised   and   largely  attended.      Circulars 
were  distributed  entitled   "  The   Crime  of 
the  Jacked-up  Assessment   Roll  —  Protect 
your    Homes."      Notaries'    services    were 
offered  without  charge.     A  Citizens  Com- 
mittee met  to  advise  the  bringing  of  cer- 
tiorari suits  wholesale.     The  Commissioner 
was  literally  besieged  in  his  office  by  bat- 
talions  of    protesting   taxpayers,    and    the 
verbal  "  barrage  "  was  continuous  and  not 
always    along    strictly    conventional    lines. 
In  fact,  an  interesting  time  all  around  was 
had,  so  to  speak,  but  after  all  was  said  and 
done  and  the  battle  finally  ended  with  the 
closing  and  signing  of  the  roll,  the  "  full 
value  assessment "   in  New   Rochelle  was 
an  accomplished  fact.     On  my  succeeding 
roll  of  1917,  when  the  buildings  were  first 
measured  and  then  assessed  on  the  square 
or   cubic   foot   basis,   there   were   86   such 
suits,  and  on  the  1918  roll,  46,  while  on 
my  last  roll  of  1919,  opened  the  past  No- 
vember, there  are  but  6  such  suits.     Com- 
plaints   which    numbered    over    3,000    or 
about   50   per  cent   of    all   taxpayers   and 
perhaps  70  per  cent  of  all  properties  on  the 
roll  of  1916,  have  dwindled  to  about  175, 
a  less  number  by  many  hundreds  than  have 
ever  heretofore  been  presented  in  any  one 


of  the  past  ten  years.  This  record,  to- 
gether with  the  fact  that,  whereas  my  orig- 
inal appointment  was  made  by  a  Repub- 
lican mayor,  I  was  re-appointed  in  July 
last  to  a  second  three-year  term  by  a  Demo- 
cratic mayor,  who  owed  his  election,  in 
part  at  least,  to  his  then  opposition  to  my 
first  100  per  cent  assessment  roll,  may 
perhaps  evince  that  I  was  right. 

It  is  surely  an  anomaly  that  corpora- 
tions should  be  equalized  on  one  ratio 
basis  and  all  individual  taxpayers  on  an- 
other, and  both  ratios  be  based  on  the 
same  assessment  roll.  The  special  fran- 
chise ratio  is  established  by  the  state  tax 
commission  on  what  my  judgment  tells 
me  are  business  principles,  after  exhaustive 
examination  of  sales,  mortgages  and  other 
public  records,  by  a  very  efficient  organ- 
ization specially  detailed  and  trained  for 
this  work.  That  of  individual  taxpayers, 
on  the  other  hand,  is  established  by  boards 
of  supervisors  or  county  commissioners, 
and  it  may  be  said,  mainly  perhaps  along 
political  lines  rather  than  on  conclusions 
based  on  merit.  Votes  are  required  to  pass 
any  equalization  table  arrived  at  by  the 
committees,  and  when  votes  come  in  at  the 
door,  equality  flies  out  of  the  window. 
Many  assessors  have  told  me  they  feared — 
whether  rightly  or  wrongly  is  beyond  the 
question,  for  the  fear  acts  as  a  deterrent 
just  the  same  —  that  their  communities 
would  have  to  pay  a  larger  proportion  of 
county  and  state  taxes  through  being  penal- 
ized in  the  equalization  tables,  if  they  in- 
creased their  rolls  to  the  full  value  basis. 

There  can,  of  course,  be  but  one  true 
ratio  of  assessment  to  full  value  on  every 
assessment  roll,  and  it  is  discrimination 
and  against  public  policy  that  two  such 
should  be  established  for  different  classes 
of  taxpayers  by  two  distinct  agencies.  In 
my  mind  there  is  no  question  but  that  the 
power  to  establish  ratios  of  assessment  on 
all  assessment  rolls  throughout  the  state 
and  for  all  taxation  purposes  whatsoever 
should  be  vested  solely  in  the  state  tax 
commission,  subject  to  an  appeal  not  to 
supreme  courts  but  direct  to  Appellate 
Divisions.  I  believe,  further,  that  all  cer- 
tiorari suits  (other  than  special  franchise 
suits)  against  assessment  rolls  should  also 
first  be  tried  before  the  same  commission, 
.siibject  to  the  same  appeal. 

Such  centralized  control  of  all  matters 
appertaining  to   and  of  all  questions  aris- 
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iuii;  from  assessment  rolls  throughout  the 
entire  state,  is,  I  firmly  believe,  as  essen- 
tial to  a  final  equitable  solution  of  the  tax 
problems  which  now  confront  us,  and 
which  are  fast  becoming  of  paramount 
importance,  as  was  the  final  unified  com- 
mand to  the  success  of  the  allied  armies 
in  the  field. 

No  matter  what  other  laws  you  pass, 
under  present  conditions  these  can  be  but 
palliative  and  not  corrective.  You  will 
never  have  state-wide  coordination  of  effort 
or  the  proper  team  work  which  are  vital 
to  success ;  you  will  never  solve  your  tax 
problem  finally  and  definitely  until  you 
have  absolute  centralized  control  with 
power  to  enforce  it. 

The  state  tax  commission  should,  more- 
over, consist  of  five  members,  in  order  that 
attention  could  be  the  more  readily  directed 
to  individual  assessment  rolls ;  it  should 
be  bi-partisan  in  character;  the  commis- 
sioners should  be  appointed  to  six-year 
terms  and  the  salary  of  each  .should  be  not 
less  than  $10,000  per  year. 

And  now.  finally.  I  take  the  liberty  of 
presenting  a  plan  I  submitted  last  year  to 
the  state  tax  commission,  for  centralized 
assessment  control  of  all  business,  apart- 
ment house,  and  other  properties  whose  in- 
vestment, and  hence  full  market  values,  are 
l)ased  primarily  upon  the  income  yield. 
The  plan  in  brief,  omitting  details,  which 
however  I  am  quite  positive  can  be  worked 
out  on  an  entirely  practical  operative  basis, 
is  as  follows : 

1.  Amend  the  tax  law  to  the  effect  that 
each  such  property-owner  shall  be  com- 
pelled, under  proper  penalties,  to  file  yearly 
with  the  assessor  of  his  district,  on  or  be- 
fore a  specified  date,  a  form  of  question- 
naire gotten  up  or  compiled  by  the  state 
tax  commission,  the  use  of  which  shall  be 
compulsory  by  every  assessor  in  the  state. 

2.  Assess  all  such  properties,  that  is,  the 
improvements  and  the  land  they  actually 
cover,  by  capitalizing  their  yearly  gross 
revenues  by  an  appropriate  rate  per  cent, 
which  when  computed  shall  make  the  total 
asses-sment  correspond  as  nearly  as  may  be 
determinable,  with  the  actual  market  value 
from  an  investment  standpoint. 

3.  As  a  primary  or  calculating  starting 
point  only,  let  all  .such  properties  be  thus 
capitalized  on  the  basis,  say,  of  10  per  cent 
in  order  to  arrive  at  some  basic  valuation 


sum  from  which  to  compute  the  invest- 
ment market  value  in  accordance  with  the 
particular  class  factor  which  may  be  finally 
determined  on  by  the  state  tax  commission 
as  hereinafter  set  forth. 

4.  Let  all  such  properties  be  graded  or 
designated  by  the  state  tax  commission 
into  as  many  separate  classes  as  there  are 
distinct  and'  determinable  differences  in 
type.  Just  what  kind  and  type  of  prop- 
erty shall  be  included  in  each  such  class 
should  be  clearly  defined  in  a  manual 
which  would  be  sent  to  each  assessor  in  the 
state  for  his  guidance  in  classifying  all 
such  properties  in  his  district. 

5.  Let  the  state  tax  commission  select 
an  average  representative  property  in  each 
designated  class,  which  has  been  bought, 
let  us  say,  by  an  investor,  purely  from  an 
investment  standpoint,  analyze  the  gross 
receipts,  the  cost  of  operation,  etc.  (less 
the  interest,  if  any,  on  mortgages,  which 
vary  so  greatly  that  they  need  not  neces- 
sarily enter  into  the  calculations  at  all), 
and  after  allowing  for  the  average  de- 
gree of  efficiency  in  management,  calculate 
the  net  income  yield.  From  the  average 
net  income  yield  thus  obtained,  compute 
what  the  property  thus  selected  in  each 
such  class  would  reasonably  be  worth  as  a 
whole  from  this  investment  standpoint 
under  such  investing  conditions  as  exist  at 
the  time,  which  sum  would  thus  represent 
and  correspond  to  the  full  market  value. 

With  this  information  in  hand  and  after 
having  arrived  at  the  basic  starting  point 
or  assumed  computing  valuation  as  set 
forth  in  paragraph  3 — by  simply  dividing 
the  gross  revenue  of  each  such  property  by 
10 — let  the  state  tax  commission  select  for 
each  such  class  of  property  an  appropriate 
percentage  factor  which  will  reduce  the 
assumed  computed  valuation  to  such  assess- 
able valuation  as  will  represent  and  cor- 
respond with  the  ascertained  average  in- 
vestment and  hence  full  market  value,  and 
certify  to  each  assessor  in  the  state,  through 
the  aforesaid  manual,  the  percentage  fac- 
tors thus  determined  upon  for  each  class 
of  property  as  designated  in  said  manual. 

Upon  receipt  of  the  manual  each  asses- 
sor in  the  state  would  compute  the  total 
a.ssessments  of  all  such  classified  properties 
in  his  district  by  simply  dividing  the  gross 
revenues  of  each  such  property  by  10,  and 
then    reducing    it    to    its    assessable    and 
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market  value  by  applying  to  each  class  the 
designated  percentage  factor  as  shown  in 
the  manual.  From  this  total  he  would 
then  deduct  his  ascertained  land  value,  and 
the  remainder  would  represent  the  value 
of  the  improvements. 

No  field  books  covering  classified  prop- 
erties would  be  necessary,  because  such 
assessments,  being  based  wholly  upon  a 
percentage  of  receipts  basis,  construction 
details  do  not  enter  into  the  calculations  at 
all,  and  any  other  information  not  con- 
tained in  the  official  rolls  would  be  found 
in  the  questionnaire. 

Where  the  property  as  a  whole  had  more 
land  than  was  covered  by  the  improve- 
ments, such  land  would  not  enter  into  the 
rating  calculations,  but  would  be  assessed 
apart  and  be  added  to  the  total. 

As  the  investment  value  of  all  such 
properties  as  would  be  thus  classified  is 
primarily  if  not  wholly  based  upon  and 
determined  by  the  revenue  yield,  irrespec- 
tive of  locality,  by  this  method  all  such 
designated  classes  of  properties  would  be 
assessed  on  exactly  the  same  percentage  ot 
receipts  whether  situated  in  Albany,  Buf- 
falo, Utica,  New  York  or  any  other  locality 
in  the  state.  It  would  effect  at  one  stroke 
automatic  state-wide  equalization  at  full 
value  of  every  parcel  on  the  classified  list. 

Again,  by  this  method,  increases  and  de- 
creases in  market  values  of  all  such  busi- 
ness properties  throughout  the  state  would 
be  automatically  adjusted  on  the  assess- 
ment rolls,  without  recourse  to  the  indi- 
vidual judgments  of  so  many  different  as- 
sessors, no  two  of  which  will  be  in  accord. 


In  this  manner  assessment  rolls,  at  least 
in  so  far  as  the  classified  list  was  con- 
cerned, would  be  relieved  of  all  political  or 
administrative  influence  or  control,  for  in- 
creases and  decreases  in  valuations  would 
be  as  automatically  and  inexorably  re- 
corded as  is  the  result  of  additions  on  an 
adding  machine. 

Such  realty  owners  would  know  before- 
hand the  sum  total  their  assessments  would 
amount  to,  and  in  accordance  with  the  ap- 
proximate rate  in  each  locality  could  cal- 
culate the  percentage  of  their  receipts  to 
be  allotted  for  taxes. 

By  this  method  also  the  capitalized  val- 
uations and  taxes  levied  against  such  prop- 
erties on  which  rentals  have  been  so  tre- 
mendously increased  generally  throughout 
the  state  would  be  automatically  increased 
in  direct  proportion  to  the  increase  in  such 
rentals,  and  the  percentage  of  these  in- 
creased tax  levies  would  be  absolutely  uni- 
form throughout  the  state  in  each  type  on 
the  classified  list.  By  the  above  plan  no 
such  classified  real  estate  would  ever  be 
assessed  at  more  than  its  market  value  nor 
yet  beyond  its  earning  capacity,  because  it 
the  tax  rate,  and  hence  the  percentage  to  be 
paid  in  taxes,  increased  inordinately  the 
market  value  for  investment  would  fall 
proportionately,  and  the  assessment  factor 
would  necessarily  be  correspondingly  re- 
duced. In  other  words,  all  real  estate  on 
the  classified  list  would  bear  its  fair  per- 
centage of  taxation  based  on  its  investment 
value  and  not  less,  but  on  the  other  hand, 
never  more. 


AN  ASSESSMENT  ROLL  FOR  THE  INCOME  TAX 

THE  PRACTICAL  ASPECTS  OF  THE  SUGGESTIONS  OF 
PROFESSOR  PLEHN 


A.   E.  JAMES 


In  the  April  number  of  the  Bulletin 
there  was  reprinted  a  timely  article  by  Pro- 
fessor Plehn  relative  to  the  lack  of  a  for- 
mal assessment  roll  of  income  taxes  such 
as  is  familiar  to  every  one  in  connection 
with  the  ordinary  state  taxes  on  property. 

The  points  made  are  substantially  as 
follows : 

1.  There  is  no  formal  document  having 


the  character  of  an  assessment  roll  in 
the  federal  income  tax. 

2.  The  preparation  of  the  list  or  roll 
which  is  made  by  the  collector  in  the 
first  instance  upon  the  submission  of 
returns  follows,  instead  of  preceding, 
the  payment  of  the  tax. 

3.  Corrections  of  assessments  are  made 
at  irregular  times,  subsequent  to  the 
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payment  date  of  the  tax,  are  not  final 
in  their  nature  and  are  committed  to 
no  formal  roll. 
4.  The  assessments  and  the  rolls  are  not 
a  public  record. 

The  objectionable  results  which  are  al- 
leged to  follow  from  these  defects  of  pro- 
cedure are : 

1.  Uncertainty  on  the  part  of  the  tax- 
payer as  to  the  ultimate  amount  due. 

2.  Inspection  and  assessment  of  the  ad- 
ditional taxes  due  to  the  discovery  of 
additional  income  follow  instead  of 
preceding  the  first  payment  of  the 
tax. 

3.  Unsatisfactory  checks  upon  the  col- 
lection officers  due  to  the  lack  of  a 
formal  roll. 

It  seems  advisable  to  examine  the  extent 
to  which  these  points  are  actually  well 
made  and  if  so  what  changes  of  practical, 
detailed  administrative  methods  can  be 
made  without  disrupting  the  fiscal  machin- 
ery of  the  Government. 

At  the  outset  it  may  help  lo  call  atten- 
tion to  the  provisions  of  the  Wisconsin  in- 
come tax,  relating  to  assessment  and  col- 
lection. The  outstanding  virtues  of  the 
Wisconsin  tax  lie  in  its  administrative  pro- 
visions. Just  as  it  was  natural,  as  Pro- 
fessor Plehn  says,  for  the  federal  Govern- 
ment to  follow  its  indirect  tax  procedure 
in  the  income  tax,  so  it  was  natural  for 
Wisconsin  to  fit  its  income  tax  into  the 
general  direct  tax  in  operation  in  the  state. 
The  working  out  of  the  details  of  a  for- 
mal roll  was  thus  easy  in  Wisconsin.  It 
.should  be  noted  that  New  York  in  its  re- 
cent law  has  followed  the  federal  proce- 
dure and  is  just  as  open  to  attack  for  in- 
formality as  is  the  Bureau  of  Internal  Rev- 
enue. 

No  one  should  minimize  the  irritations 
constantly  arising  in  the  administration  of 
the  federal  tax,  many  of  them  directly  a 
product  of  the  indirect  tax  experience  of 
the  Bureau  and  the  informality  of  its  pro- 
cedure, more  the  result  of  the  intensely 
human  element  apparently  inseparable 
from  the  federal  service.  There  is  too 
much  of  the  tendency  to  ignore  the  tax- 
payer, too  little  disposition  to  meet  him 
half  w^ay  in  the  solution  of  his  problems, 
too  much  of  the  disposition  to  assess  a  tax 
and   throw   the   onus   on   the   taxpayer   to 


prove  the  Bureau  wrong.  Too  often  the 
representatives  of  the  Bureau  are  arbitrary 
and  lacking  in  frankness  and  even  cour- 
tesy. Before  judging  the  system,  however, 
it  should  be  remembered  that  the  taxpayer 
also  is  not  always  fair  or  even  honest,  that 
if  the  Bureau  sometimes  seems  arbitrary, 
such  action  is  often  necessary  to  meet  de- 
lay, evasion  and  flat  untruth  from  the  tax- 
payer. It  is  not  altogether  fair,  therefore, 
for  Professor  Plehn  to  appeal  to  these  un- 
certainties and  irritations  as  necessarily 
flowing  from  the  fact  that  a  formal  roll 
may  be  missing.  Most  of  these  results  are 
inevitable  regardless  of  assessment  formal- 
ities. They  are  particularly  inevitable  in 
an  income  tax.  Corrections  must  be  made, 
before  assessment  if  possible,  after  assess- 
ment if  need  be,  in  the  income  returns 
under  the  tax. 

The  difference  between  property  taxes 
and  income  taxes  should  be  clearly  stated. 
Whatever  the  legal  theory,  in  practice  the 
assessment  of  property  taxes  ends  with  the 
roll.  Every  one  knows  that  every  roll  is 
full  of  inequalities  and  omissions.  But  the 
roll  is  seldom  reopened.  The  vices  are 
accepted  as  the  lesser  evil.  The  tax  bud- 
get is  spread  over  the  admittedly  defective 
roll,  some  taxpayers  are  penalized,  some 
are  favored,  the  state  gets  all  the  tax  due 
and  the  unhappy  incident  is  closed.  In 
an  income  tax  the  rate  is  fixed,  the  budget 
is  not  directly  related  to  the  tax,  every  dol- 
lar is  due  which  on  a  correct  statement  of 
income  by  the  taxpayer  should  be  assessed, 
the  assessment  cannot  be  closed  until  the 
tax  is  collected  or  the  statute  of  limitations 
has  run.  It  would  be  grossly  inequitable 
if  this  were  not  so,  but  in  addition  to  the 
inequality,  which  is  no  worse  than  the  in- 
equality of  the  property  tax,  the  public 
has  a  revenue  interest  at  stake  which  can- 
not and  should  not  in  fairness  be  compro- 
mised or  abandoned. 

Considering  these  facts,  how  did  Wis- 
consin approach  the  subject? 

The  steps  in  the  Wisconsin  tax  are  as 
follows : 

1.  Returns  by  individuals,  partnerships 
and  fiduciaries  are  filed  with  the  as- 
sessors of  incomes  by  March  first. 
Returns  by  corporations  are  filed 
with  the  Wisconsin  tax  commission 
by  February  15.  Fiscal  year  returns 
must  be  filed  within  thirty  days  from 
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the  close  of  the  fiscal  year.  Time  for 
filing  either  fiscal  or  calendar  year 
returns  may  be  extended  by  the  as- 
sessor of  incomes  or  by  the  tax  com- 
mission upon  application,  showing 
proper  cause. 

2.  Assessments  of  individual,  partner- 
ship and  fiduciary  incomes  are  made 
by  the  assessor  of  incomes  and  must 
be  completed  by  the  last  Monday  of 
July,  which  is  the  date  set  by  statute 
for  the  meeting  of  the  income  tax 
board  of  review.  The  board  of  re- 
view may,  however,  be  adjourned 
from  time  to  time.  The  returns  of 
corporations  are  assessed  by  the  tax 
conrmission  and  the  assessments  must 
be  completed  and  the  assessment  rolls 
in  the  hands  of  the  county  clerks  by 
October  15,  this  date  being  fixed  by 
statute. 

3.  The  tax  commission  audits  the  returns 
of  corporations  and  notifies  the  tax- 
payer of  any  changes.  The  returns 
of  individuals,  partnerships  and  fidu- 
ciaries are  audited  bv  the  assessor  of 
incomes,  who  also  notifies  the  tax- 
payer of  any  changes.  If  either  the 
tax  commission  or  the  assessor  of  in- 
comes discovers  income  w^hich  should 
have  been  assessed  during  any  of  the 
three  previous  years,  this  income  is 
assessed  and  placed  on  the  assessment 
roll  after  giving  the  taxpayer  due 
notice.  In  the  case  of  over-assess- 
ment of  income  a  correction  by  the 
assessor  of  incomes  or  the  tax  com- 
mission, as  the  case  may  be,  might 
not  afford  the  taxpayer  sufficient  re- 
lief, in  which  case  he  may  file  a 
claim  for  refund  as  provided  under 
section  1164  of  the  statutes. 

4.  Individual  taxpayers  may  be  heard 
before  final  assessment  by  a  board  of 
review. 

5.  After  the  board  of  review  has  ad- 
journed the  assessment  of  individual 
incomes  is  considered  final  except  in 
cases  of  appeal.  Either  the  assessor 
of  incomes  or  the  taxpayer,  if  not 
satisfied  with  the  decision  of  the 
board  of  review,  may  appeal  to  the 
tax  commission,  who  will  either  sus- 
tain or  overrule  the  board  of  review. 
Any  corporation  not  satisfied  with  the 
assessment  fixed  by  the  tax  commis- 
sion may  appeal  to  the  tax  commis- 


sion and  in  such  case  will  be  given  a 
hearing  before  it.  After  the  hearing 
the  assessment  is  fixed  by  the  com- 
mission, and  if  the  taxpayer  is  dis- 
satisfied with  the  decision,  his  re- 
course then  is  an  appeal  to  the  courts. 

6.  The  tax  commission  and  the  assessors 
of  income  certify  the  assessments  to 
the  county  clerks,  who  transmit  the 
record  to  town,  city  and  village 
clerks,  by  whom  the  taxes  are  entered 
on  the  regular  assessment  roll. 

7.  The  roll  is  delivered  to  the  treasurer 
for  collection. 

It  is  interesting  to  note  that  fiscal  year 
returns  are  made  under  the  Wisconsin  law, 
and  these  are  treated  in  no  wise  different 
from  regular  calendar  year  returns.  Those 
returns  on  hand  when  the  time  for  certifi- 
cation comes  are  certified,  the  balance  go 
forward  to  the  succeeding  year. 

By  way  of  contrast,  just  what  is  the  fed- 
eral procedure? 

1.  The  taxpayer  makes  a  return  and 
pays  to  the  collector  who  receives  the 
return  one-fourth  or  all  the  tax  shown 
due  on  the  face  of  the  return. 

2.  The  collector  lists  the  returns,  shows 
the  taxes  due,  makes  a  few  obvious 
corrections  in  some  cases,  and  for- 
wards the  returns  to  Washington. 

3.  In  Washington  the  returns  are  first 
checked  against  the  collector's  lists 
and  the  original  tax  verified. 

4.  The  "  audit  "  of  the  returns  begins 
and  supplemental  amounts  of  taxes 
due  are  determined,  the  taxpayer  is 
informally  notified  and  the  return 
sent  to  a  separate  section  of  the 
Bureau  for  entry  on  a  supplemental 
list. 

5.  Supplemental  lists  are  transmitted 
monthly  to  the  collectors,  the  tax- 
payer is  formally  notified  and  the  tax 
is  due  for  payment  within  ten  days 
after  such  notice. 

It  will  be  seen  from  the  above  that  the 
statements  of  Professor  Plehn  as  ,to  the 
informality  of  the  federal  procedure  are 
open  to  the  interpretation  of  being  some- 
what exaggerated.  While  there  is  no  such 
formal  roll  as  characterizes  the  Wisconsin 
S3^stem,  there  is  a  record  carefully  made 
of  all  income  tax  liability  and  a  good 
auditing  check  upon  the  several  collectors. 
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Unless  a  collector  deliberately  suppresses 
original  or  amended  returns  when  first 
filed,  it  is  difficult  to  see  wherein  there  is 
not  a  complete  check  upon  collections. 
Suppression  of  returns  on  any  profitablf 
scale  would  be  certain  of  detection.  It 
hardly  seems  that  Professor  Plehn  is  justi- 
fied in  this  portion  of  the  criticism. 

It  is  interesting  to  note  the  difference 
between  the  procedure  for  additional  as- 
sessments in  Wisconsin  and  in  Washington. 
In  Wisconsin  a  full  year  may  and  usually 
does  elapse  between  the  filing  of  the  re- 
turn and  the  payment  of  the  tax.  In  that 
year  practically  all  the  auditing  of  per- 
sonal and  corporation  returns  is  com- 
pleted. A  board  of  review  intervenes,  ap- 
peals may  be  made  to  the  tax  commission, 
and  the  taxpayer  and  the  administrative 
officers  have  time  in  which  to  get  their 
bearings  and  to  arrive  at  results  which  in 
the  vast  majority  of  cases  are  final. 
Legally  there  is  no  more  finality  in  one 
system  than  in  the  other.  The  Wisconsin 
assessing  officers  may  make  additional  as- 
sessments to  be  placed  on  later  rolls  or 
suit  may  be  brought  upon  taxes  due  but 
discovered  after  the  ordinary  statute  for 
making  back  assessments  has  run.  But 
under  the  Wisconsin  system  this  is  the  ex- 
ception. Normally  the  whole  question  of 
the  taxpayer's  liability  is  settled  before  the 
tax  is  due  for  collection. 

There  is  no  good  reason  why  the  Wis- 
consin system  would  not  work  in  the  fed- 
eral Government.  If  the  question  were  a 
new  one,  no  one  would  hesitate  to  choose 
between  them.  But  the  matter  is  a  prac- 
tical one  vitally  affected  by  the  fact  that 
in  Wisconsin  the  state  waits  a  year  for  the 
money  while  under  the  federal  system  the 
money  is  paid  in  part  with  the  return  and 
all  of  it  before  the  return  is  audited.  To 
change  the  system  at  this  time  would  be 
financial  suicide  for  the  federal  Govern- 
ment. The  tax  levy  for  an  entire  year 
would  have  to  be  given  up.  Certain 
changes  could  be  made,  however,  which 
would  to  some  extent  improve  the  system 
and  could  look  forward  to  tlie  complete 
revolution  which  is  unquestionalily  desir- 
able. No  change,  however,  should  be  made 
until  the  large  floating  debt  has  been 
Aviped  out,  a  matter  doubtless  of  several 
y^ears.    The  changes  at  that  time  could  be : 

1.  Abandonment  of  monthly  supplemen- 
tarv  assessment  lists  and  the  substi- 


tution of  an  addition  to  the  annual 
list  next  succeeding  the  completion 
of  the  audit. 
2.  Advance  notice  of  a  supplementary 
assessment  coupled  with  a  statutory 
right  on  the  part  of  the  taxpayer  to 
a  review  at  Washington  or  at  the  col- 
lector's office,  subject  to  appeal  to 
Washington  on  the  part  either  of  the 
taxpayer  or  the  collector.  I  person- 
ally believe  the  entire  review  and  ap- 
peal should  be  centered  at  Washing- 
ton. Large  taxpayers,  except  for 
those  who  might  desire  improperly  to 
influence  local  collectors,  should  pre- 
fer this  method  since,  in  the  event  of 
an  unfavorable  decision  before  the 
local  officials,  an  appeal  would  un- 
questionably be  taken  to  Washington. 
In  view  of  the  intricacy  of  income 
tax  questions  local,  non-expert  boards 
are  unsuited  for  the  work.  Even  in 
Wisconsin  the  local  boards  of  review 
have  no  jurisdiction  over  corpora- 
tions. In  the  federal  system  it  is  un- 
desirable to  separate  personal  and 
corporate  auditing.  There  is  not 
enough  correlation  now  under  the 
centralized  system  in  operation  in 
Washington.  Information  at  the 
source  does  not  reach  the  problem. 
In  many  ways  the  corporate  returns 
and  the  returns  of  individuals  inter- 
lock and  should  be  audited  together. 
No  obstacles  should  be  placed  in  the 
way  of  such  auditing.  In  the  case 
of  small  taxpayers,  at  present  cor- 
respondence usually  suffices  to  close 
the  audit,  if  not  inspectors  visit  the 
taxpayer  and  clear  up  doubtful  facts. 
This  policy  is  far  less  expensive  than 
numerous  formal  boards  of  review 
who  would  eat  up  money  at  a  tre- 
mendous rate,  largely  in  passing 
upon  questions  of  fact  to  be  referred 
ultimately  to  Washington  for  final 
decision.  The  desirable  thing  is  an 
interval  of  time  between  the  decision 
by  the  Bureau  that  a  tax  should  be 
assessed  and  the  actual  assessment  so 
that  the  taxpayer  may  appear  or 
write  and  feel  that  he  has  had  his 
day  in  court.  A  full  and  courteous 
hearing  usually  takes  the  curse  of 
bureaucracy  off  even  a  heavy  assess- 
ment. Personal  contact  with  the  tax- 
payer, if  the  government  is  properly 
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represented,  gives  the  taxpayer  both 
a  good  explanation  of  the  reason  for 
the  additional  tax  and  an  apprecia- 
tion of  the  governmental  side. 

3.  Restoration  of  the  old  system  of  as- 
sessment by  the  collector  from  the 
face  of  the  return  prior  to  payment 
and  a  semi-annual  instead  of  a  quar- 
terly payment  of  the  tax.  By  this 
change  three  months  will  elapse  be- 
tween the  due  date  of  returns  and 
the  payonent  of  the  tax.  Each  year 
is  complete  and  can  be  listed  prior 
to  pa\Tnent  of  the  tax.  Fiscal  year 
returns  can  be  added  as  made.  One 
supplemental  list  for  the  preceding 
year  or  years  will  be  entered  as  part 
of  the  assessment  list.  When  that 
has  been  done  the  list  is  closed  and 
the  accounting  of  the  collector  pro- 
ceeds on  a  definite  roll. 

4.  Full  publicity  of  the  assessment  list 
as  an  assessment  roll  for  a  definite 
year,  separating  all  supplementary  as- 
sessments by  years  for  which  assessed. 
This  last  is  important  for  statistical 
reasons.  After  this  plan  has  gotten 
into  regular  operation  it  will  be  pos- 
sible, when  revenue  needs  lessen,  to 
provide  for  pre-audit,  the  list  for 
each  year  going  to  collection  on  the 


next  January  1st  in  full,  giving  nine 
and  one-half  months  for  pre-audit. 
By  that  time  also  the  back  audit  of 
the  government  should  be  more  nearly 
to  date  (at  present  it  is  practically 
two  years  behind),  and  the  current 
audit  taken  up  promptly  on  the  re- 
ceipt of  the  returns.  Still  later,  if 
desirable,  semi-annual  or  quarterly 
payments  could  be  restored.  Thus, 
to  illustrate,  while  under  the  present 
plan  the  tax  on  1920  income  is  due 
March,  June,  September  and  Decem- 
ber 1921,  under  the  plan  proposed 
there  would  first  be  a  postponement 
to  June  and  December  1921.  In  a 
later  year  this  would  be  changed  to 
the  following  January  and  ultimately 
to  January  and  June  or  by  quarters 
in  that  year. 

These  changes,  worked  out  through  a 
series  of  years,  should  improve  the  federal 
proce4ure,  speed  up  the  audit  and  settle- 
ment of  returns,  give  the  taxpayer  greater 
security,  a  guaranteed  opportunity  to  be 
heard  before  assessment  and  free  the  fed- 
eral income  tax  from  the  appearance  of 
arbitrariness,  which,  more  than  the  amount 
of  the  tax,  irritates  and  antagonizes  the 
taxpayer. 


DECISIONS  AND  RULINGS 


EDITED  BY  A.  E.   HOLCOMB 


In'come,  Federal  —  Federal  Excise 
Tax — "  Tax  Free  "  Contract. — A  rental 
contract  entered  into  in  1896  contained  the 
provision  that  the  lessee  should  pay,  among 
other  things : 

"  One-third  of  all  taxes  or  assessments,  special 
or  otherwise,  and  public  charges  of  every  kind 
and  nature  that  shall  or  may  be  taxed  or  assessed 
against  the  [lessor]  or  its  property  during  the 
aforesaid  term  of  years." 

The  question  at  issue  was  whether  the 
federal  income  tax  and  the  federal  capital 
stock  tax  were  to  be  deemed  embraced  in 
the  contract  and  to  be  an  obligation  of  the 
lessee.  The  court,  approaching  the  ques- 
tion from  the  standpoint  of  the  circimi- 
stances  surrounding  the  parties,  in  an  en- 
deavor to  interpret  the  intent,  considered 
that   the  fact   that   the   taxes   in   question 


were  not  in  force  when  the  contract  was 
made,  was  a  pertinent  circumstance  and 
one  which  had  led  the  courts  in  other 
jurisdictions  to  limit  the  meaning  to  be 
given  to  the  taxes  mentioned  in  the  con- 
tract. 

It  passed  to  the  consideration  of  cases 
where  an  income  tax  was  itself  involved, 
concluding  that  none  of  them  could  be 
held  to  require  the  payment  of  such  a  tax, 
and  hence  it  held  here  that  no  such  obliga- 
tion was  to  be  found  in  the  contract  nor 
was  it  necessarily  or  even  reasonably  to  be 
implied  from  the  language  used. 

The  same  reasoning  was  applied  to  the 
consideration  of  the  federal  capital  stock 
or  excise  tax  which  was  also  held  to  be 
beyond  the  contemplation  of  the  parties. 

The  court  therefore  held  that  the  lessor 
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was  not  entitled  to  recover  upon  either  item 
of  its  claim  for  reimbursement  for  the 
taxes  paid  by  it.  —  Des  Moines  Unum  Ry. 
Co.  V.  Chicago  Great  Western  Ry.  Co., 
177  N.  W.  90. 

Income,  Federal  —  Interest  Deduc- 
tion— "  Paid-up  Capital  Stock  ".—The 
"  paid-up  "  capital  stock  of  a  corporation 
which  was  used  in  the  federal  corporation 
income  tax  of  1909  as  a  measure  of  the 
interest  deduction,  was  held  to  be  the  par 
value  of  its  paid-up  capital  stock,  plus  any 
amounts  paid  in  on  stock  subscriptions  not 
in  excess  of  the  par  and  not  to  include  any 
amounts  paid  as  premium  on  stock  above 
par  value.— C/.  S.  v.  N.  Y.,  N.  H.  &f  H. 
R.  Co.,  265  Fed.  331. 

Income — Dividends  from  Surplus — 
Retroactive  Statute. — Plaintiff  claimed 
that  dividends  received  by  him  in  Decem- 
ber, 1913,  declared  from  profits  accumu- 
lated prior  to  the  effective  date  of  tlte  fed- 
eral income  tax  were  not  taxable  to  him  as 
income.  The  court  ruled  that  the  facts  of 
the  case  brought  it  within  the  rule  of 
Lynch  v.  Hornby,  247  U.  S.,  rather  than 
Lynch  v.  Turrish,  same  volume,  and  held 
the  dividends  taxable  as  income,  citing  also 
Peahody  v.  Eisner.  —  Stoffregen  v.  Moore, 
264  Fed.  232. 

Income — Executors — Deductions. — 
The  Massachusetts  court  held  that  the  de- 
ductions allowed  trustees  by  section  9  of 
the  income  tax  law,  as  amended  by  Ch.  207, 
L.  1918,  were  not  applicable  to  the  income 
of  executors,  in  view  of  the  failure  to 
clearly  so  provide  and  in  view  of  the  dif- 
ferences in  situation  of  the  two  kinds  of 
taxpayers.  —  Wheelwright  v.  Trefry,  127 
N.  E.  523. 

Income  —  Resident  Beneficiaries  — 
Income  Earned  in  the  State.  —  The 
Wisconsin  court  held  that  income  received 
by  resident  beneficiaries  of  a  resident  trust, 
derived  from  rentals  of  property  located 
outside  the  state,  was  not  taxable  because 
derived  from  property  and  business  out- 
side the  state ;  that  the  status  of  the  income 
as  it  accrued  to  the  trust  persisted  and  re- 
mained such  in  the  hands  of  the  benefici- 
aries. The  ruling  of  the  tax  commission 
was  reversed  that  the  income  lost  its  char- 
acter as  earned  outside  the  state  after  it 
was  received  by  the  trust  and  when  dis- 


tributed became,  as  to  the  beneficiaries, 
taxable  income  earned  in  the  state. — State 
V.  Ham  pel,  178  N.  W.  244. 

Income  —  Partnerships  —  Non-Resi- 
dent  Partner — Agency.  —  An  arrange- 
ment between  resident  and  non-resident 
partnerships  for  the  purchase  and  sale  ot 
products  grown  in  Wisconsin  was  held  to 
make  the  entire  venture  a  partnership  so 
that  the  non-resident  partner  was  taxable 
for  income  as  from  property  located  or 
business  transacted  in  the  state.  It  was 
held  that  the  resident  partnership  was  the 
agent  of  the  non-resident  partnership  for 
making  return  and  that  a  joint  return  was 
properly  made  by  it  and  the  tax  was  prop- 
erly assessed  jointly  against  both  partner- 
ships. 

Upon  a  review  of  the  authorities,  it  was 
held  that  a  partnership  was  not  a  distinct 
entity. 

The  non-resident  partnership  was  al- 
lowed a  proportionate  deduction  on  account 
of  personal  property  tax,  although  such  tax 
had  not  been  actually  paid  and  would  not 
be,  except  by  payment  of  the  judgment  in 
the  instant  case.  —  Village  of  Westby  v. 
Bekkedal,  178  N.  W.  451. 

Income  —  Sale  of  Capital  Assets — 
Basis  of  Profit.  —  A  corporation's  assets 
were,  by  processes  of  reorganization,  sold  to 
another  corporation,  the  stockholders  of  the 
selling  corporation  taking  as  payment  cash 
and  preferred  stock  of  the  purchasing  cor- 
poration. It  was  held  that  a  stockholder 
was  taxable,  under  the  income  tax  law,  for 
his  share  in  the  difference  between  the 
value  of  the  assets  on  January  1,  1911,  the 
effective  date  of  the  income  tax  law,  and 
the  date  of  sale ;  the  value  of  the  stock  re- 
ceived in  part  payment  should  be  taken  at 
par  in  the  absence  of  any  evidence  to  the 
contrary  and  in  the  absence  of  a  market 
value  for  the  stock. — State  ex  rel.  Howe  v. 
Lee,  178  N.  W.  471. 

Income — Non-Residents — Waiver  of 
Claim  for  Exemption.  —  Unconstitution- 
ality of  an  income  tax  assessed  upon  a  non- 
resident trustee  under  the  Wisconsin  law 
was  urged  as  ground  for  rehearing  because 
the  exemptions  given  residents  were  not 
allowed.  It  was  held  that  as  the  objection 
was  not  raised  in  the  trial  court,  it  was 
too  late  to  raise  it  on  appeal.  —  State  v. 
Phelps,  178  N.  W.  47 1'.  For  former  de- 
cision, see  Bui.  V,  293. 
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Income  —  Deduction  of  Property 
■f  AX.  —  Of  local  interest  is  the  decision  of 
the  Missouri  court,  holding  that  the  repeal 
by  the  Act  of  1919,  of  the  right  to  deduct 
property  tax  from  income  tax,  did  not  vio- 
late any  vested  right  as  to  1918  income 
taxes.  This  was  held  so  because  the  tax 
to  be  deducted  was  that  paid  in  the  fall  of 
1919  and  the  right  to  deduct  that  tax 
had  not  become  vested  prior  to  the  assess- 
ment of  the  income  tax  of  1918.  payable  in 
1919  or  prior  to  the  elTective  date  of  the 
repealing  act. — State  v.  Meyers  Bros.  Drug 
Co..  222  S.  W.  389. 

Income —  Interstate  Apportionment 
of  Business  Income  Tax.  —  The  New 
York  tax  law  levying  a  franchise  tax  based 
on  net  income  includes  as  factors  in  ap- 
portioning net  income  to  the  state,  tan- 
gible property,  accounts  receivable  and 
shares  owned  in  other  corporations  to  the 
extent  that  their  physical  property  is 
located  in  or  out  of  the  state,  but  as  to 
the  latter  factor,  no  value  shall  be  taken, 
either  as  in  New  York  or  in  the  total  ex- 
ceeding 10  per  cent  of  the  tangible  prop- 
erty of  the  taxable  corporation.  This  limi- 
tation as  to  stock  held  was  attacked  by  a 
New  Jersey  corporation  doing  business  in 
the  state,  which  owned  all  of  the  capital 
stock  of  a  Penn.sylvania  corporation  which 
it  was  compelled  to  organize  in  order  to 
hold  real  estate  in  Pennsylvania.  The 
stock  was  not  held  in  New  York  state  nor 
were  any  of  the  assets  representing  such 
stock  located  there.  The  tax  commission 
included  only  the  limited  portion  of  the 
stock  in  the  aggregate  assets,  according  to 
the  statute.  Complainant  claimed  that  the 
entire  amount  of  such  stock  should  have 
been  included. 

The  court  set  the  tax  aside  on  the 
grounds  that  the  limitation  in  the  statute 
violated  the  "  due  process  "  and  "  com- 
merce "  clauses  of  the  constitution;  that 
the  concession  of  a  small  percentage  did 
not  operate  to  avoid  the  constitutional  ob- 
jections and  that  the  effect  of  the  limita- 
tion was  to  include  in  the  assessment  a 
very  large  amount  of  property  located 
wholly  without  the  state.  It  held  that 
while  the  value  within  the  state  might  be 
influenced  by  the  value  of  the  entire  prop- 
erty as  a  going  concern,  it  was  only  to  that 
extent  that  the  legislative  influence  could 
be   extended    beyond    the   confines    of    the 


state,  without  doing  violence  to  constitu- 
tional principles. — Pea.  ex  rel.  Alpha  Port- 
land Cement  Co.  v.  Knapp,  181  N.  Y. 
Supp.  32. 

Income  —  Interstate  Commerce  — 
Foreign  Corporations. — The  application 
of  the  Massachusetts  special  income  tax  on 
foreign  corporations,  imposed  by  ch.  253, 
L.  1918,  was  in  question  in  a  recent  case. 
The  complainant  corporation  petitioned  for 
abatement  of  the  tax  on  the  ground  that  it 
was  a  burden  upon  interstate  commerce  and 
invalid.  The  income  involved  was  that 
derived  from  dealings  in  milk  which  the 
corporation  obtained  from  farmers  and 
shipped  to  Boston,  where  after  pasteuriza- 
tion, it  was  delivered  in  cans  or  bottles  to 
customers  in  that  city.  Approximately  90 
per  cent  of  the  milk  came  from  points  out- 
side the  state  and  about  15  per  cent  of  the 
net  income  arose  from  sales  outside  the 
state  or  from  direct  deliveries  to  customers 
within  the  state  from  points  outside.  The 
statute  expressly  excepted  this  latter  por- 
tion of  the  income  from  the  tax. 

The  court  held  that  the  process  of  pre- 
paring the  milk  after  its  receipt  and  of  de- 
livering it  to  customers,  was  not  interstate 
commerce;  that  such  commerce  ceased 
upon  receipt  of  the  milk  at  the  establish- 
ment of  the  complainant ;  that  thereafter 
the  business  was  intrastate,  and  hence  the 
income  therefrom  was  not  within  the  ex- 
emption contained  in  the  statute. 

The  court  further  held  that  the  fact 
that  complainant  was  a  foreign  corpora- 
tion was  of  no  consequence,  no  discrimina- 
tion being  shown.  It  was  further  held  that 
the  decision  in  U .  S.  Glue  Co.  v.  Oak 
Creek,  247  U.  S.,  was  in  point  as  to  the 
non-interference  with  interstate  commerce, 
and  Shaker  v.  Carter,  251  U.  S.,  as  to  the 
lack  of  authority  to  impose  the  tax  upon  a 
foreign  corporation. — H.  P.  Hood  df  Sons 
V.  Co?nmo?iu'ealtli,  127  N.  E.  497. 

Migratory  Live  Stock — Uniformity. 
— The  Montana  supreme  court  has  just 
rendered  a  decision  of  importance  to  the 
grazing  states  in  which  difficulties  have 
been  encountered  in  connection  with  the 
taxation  of  migratory  live  stock.  Inter- 
state arrangements  and  "  gentlemen's 
agreements ",  often  extra-legal  in  charac- 
ter, have  been  at  times  resorted  to,  to 
cover  the  situation.     By  these  agreements 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


[Vol.  VI 


an  arbitrary  tax  has  been  levied  upon  a 
herd  temporarily  within  a  state,  based  upon 
the  time  spent  therein.  Some  states  have 
not  exercised  such  comity,  with  the  result 
that  friction  has  developed. 

The  Montana  act,  section  2531  Rev. 
Code,  provides  that  all  live  stock  brought 
into  the  state  for  the  purpose  of  being 
grazed,  shall  be  taxed  for  the  year  in 
which  they  are  so  brought  in.  Plaintiff's 
sheep  were  duly  assessed  for  1919  in  Ore- 
gon where  they  were  on  the  taxing  date, 
March  1.  On  June  19  they  were  unloaded 
in  Montana  and  were  grazed  there  three 
months  preparatory  to  shipment  to  Chi- 
cago, pursuant  to  consignment  from  Ore- 
gon. The  general  tax-date  in  Montana  is 
the  first  Monday  of  March.  The  Montana 
assessor  listed  the  sheep,  and  a  tax  being 
levied,  plaintiff  brought  suit  to  enjoin  col- 
lection, alleging  that  the  law  in  question 
was  in  violation  of  the  constitutional  pro- 
vision requiring  uniformity  of  taxation  of 
the  same  class  of  property. 

The  court  sustained  the  contention,  hold- 
ing that  the  law  provided  a  tax  which  was 
not  uniform,  in  that  it  applied  only  to 
stock  brought  in  to  be  grazed  and  not  that 
brought  in  for  other  purposes;  that  other 
personal  property  brought  into  the  state  at 
any  time  during  the  year  Avas  not  thus 
taxed,  and  that  the  constitution  clearly 
prohibited  discriminatory  taxation  of  the 
same  classes  of  property.  The  tax  was 
accordingly  held  null  and  void. 

The  cases  of  Graham  v.  Chautauqua 
Cmmty,  2  Pac.  54  (Kansas),  and  Com- 
missioners -v.  Wilson,  24  Pac.  563  (Colo.), 
were  cited  in  support  of  the  conclusion, 
and  those  of  Wright  v.  Stinson,  47  Pac. 
761  (Wash.)  ;  Kelly  v.  Rhoades,  51  Pac. 
593  (Wyo.),  were  distinguished,  as  in- 
volving statutes  authorizing  the  taxation  of 
other  personal  property,  as  well  as  live 
stock,  brought  into  the  state  after  tax-date. 
Nelson  Lumber  Co.  v.  Loraine,  22  Fed.  54 
(Wise),  was  held  not  to  militate  against 
the  view  of  the  court,  as  that  case  related 
only  to  time  and  was  uniform  as  to  all 
property  in  the  class. 

The  court  concludes  its  opinion  with  the 
declaration  that  if  the  state  assumes  to 
provide  for  the  assessment  of  projierty 
brought  into  the  state  after  tax-date,  which 
it  holds  may  clearly  be  done,  it  must  also 
provide  for  the  assessment  of  all  other 
property  of  the  same  class  so  brought  in. — 


Joseph  M.  Hayes  v.  Mary  Smith,  Treas- 
urer, dfc.,  Montana  Supreme  Court,  Sep- 
tember 27,  1920. 

Uniformity —  Full  Value — Federal 
AND  State  Construction. — Upon  appeal 
from  a  decision  of  the  lower  court,  here- 
tofore noted  {Bui.  V,  92),  the  decision 
was  reversed.  The  case  involved  a  consid- 
eration of  the  Arkansas  constitutional  pro- 
visions upon  a  suit  brought  to  compel  the 
assessor  to  assess  the  entire  property  in  the 
county  at  full  value  in  order  that  sufficient 
revenue  would  be  produced,  at  the  rate 
limited  by  law,  to  pay  a  judgment  obtained 
by  plaintiff  on  a  claim  for  payment  of 
county  warrants.  The  warrants  were  pur- 
chased by  complainant  subsequent  to  the 
decision  of  the  federal  court  in  U.  S.  v. 
Jimmerson,  222  Fed.  489,  which  held  that 
the  proceeding  would  lie,  but  prior  to 
that  of  the  state  court  in  State  v.  Meek, 
192  S.  W.  202,  which  held  that  the  Jim- 
merson decision  incorrectly  construed  the 
constitution  and  statutes  of  Arkansas ; 
that  the  uniformity  clause  of  the  constitu- 
tion controlled  the  full  value  clause  and 
hence  that  the  assessments  could  not  be  in- 
creased as  claimed.  In  this  situation  the 
District  Court  held  that  it  was  bound  by 
the  ruling  of  the  state  court  on  the  ques- 
tion and  denied  the  relief.  The  appellate 
court  reversed  this  action,  placing  its  rul- 
ing upon  the  ground  that  the  complainant, 
having  bought  the  warrants  prior  to  the 
decision  of  the  state  court  should  be  pro- 
tected. It  goes  further,  however,  and 
asserts  its  judgment  that  the  state  court  in 
the  Meek  case  was  wrong  in  its  interpreta- 
tion of  what  had  been  held  by  prior  state 
court  decisions.  It  further  expresses  itself 
as  confident  that  upon  the  merits  complain- 
ant should  prevail,  as  the  increased  assess- 
ments would  produce  no  inequality,  all 
being  on  the  basis  of  full  value  instead  of 
all  being  on  the  basis  of  50  per  cent. — U. 
S.  V.  Cargill,  263  Fed.  856. 

Uniformity  in  Methods  —  Constitu- 
tional Requirement  Controlling  — 
Commuted  Taxes  —  Gross  Receipts.  — 
The  constitution  of  Mississippi  requires  all 
property  to  be  taxed  in  proportion  to  its 
value  and  that  taxation  shall  be  uniform 
and  equal  throughout  the  state  and  that 
special  methods  of  valuation  may  be  pro- 
vided for  railroads.    A  statute  was  enacted 
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providing  that  the  situs  of  cars  used  ex- 
clusively or  partly  in  the  state  should  be 
in  the  state  and  that  they  should  be  taxed 
by  reference  to  a  proportionate  part  of  the 
gross  earnings  derived  within  the  state  at  a 
rate  of  3  per  cent.  Such  tax  was  declared 
to  be  in  lieu  of  a  tax  on  the  property  and 
in  lieu  of  all  other  taxes  upon  the  same. 

Under  this  statute  the  state  undertook  to 
levy  a  tax  upon  the  gross  receipts  of  a 
foreign  railway  company,  not  operating  in 
the  state,  derived  from  the  rental  of  its 
cars  while  in  the  state,  in  the  hands  of  a 
company  operating  therein,  and  such  other 
company  was  joined  in  the  suit  as  gar- 
nishee, by  reason  of  rentals  which  were  due 
from  it  to  the  company  owning  the  cars. 

The  court  held  the  statute  in  viola- 
tion of  the  constitutional  provision  which 
it  held  required  a  valuation  of  all  property, 
in  line  with  the  policy  as  declared,  that  all 
property  should  be  taxed  uniformly  and 
equally,  a  policy  which  would  be  violated 
by  the  commuted  method  of  applying  a 
fixed  rate  to  the  gross  receipts. 

Numerous  authorities  are  cited  as  show- 
ing the  settled  rule  of  uniformity  in  the 
taxation  of  all  property. — Chicago  R.  I.  Of 
Pac.  Ry.  Co.  v.  Robertson,  84  So.  449. 

Uniformity. — In  a  recent  case,  largely 
involving  other  points,  it  was  held  that  be- 
cause an  act  creating  special  districts  under 
the  Indiana  County  Unit  Road  Law  of 
1919,  caused  overlapping  districts,  thus 
imposing  varying  taxes  upon  residents  of 
the  same  taxing  district,  section  1  of  article 
10  of  the  Constitution  was  not  violated. 
A  tax  complies  with  this  provision  if  it  is 
uniform  throughout  the  same  taxing  dis- 
trict for  the  same  purpose.  A  resident  may 
be  taxed  twice,  once  under  one  road  law 
and  again  under  another. — Torrey  v.  Board 
of  Com'rs,  126  N.  E.  673. 

Corporations  —  Valuation  of  Inter- 
state Business  and  Property — Admin- 
istrative Discretion. — Assessing  corpor- 
ations by  the  "  discretionary  method  ",  a 
phrase  made  famous  by  Judge  Mahonev, 
now  Mayor  of  Newport,  R.  I.,  while  he 
was  a  member  of  the  Rhode  Island  Tax 
Board,  has  successfully  withstood  attack  in 
the  supreme  court  of  that  state.  We  are 
fortunate  in  having  a  careful  statement  of 
this  interesting  decision  prepared  by  Judge 
Leahy,  now  a  member  of  the  Rhode  Island 


Board  and  which  will  he  found  elsewhere 
in  this  issue. — Mexican  Petroleum  Co.,  Inc. 
V.  Bliss,  110  Atl.  867. 

Corporations  —  Interstate  Appor- 
tionment OF  Property  Valuation. — The 
Nevada  case  of  the  taxation  of  a  power 
plant  located  near  the  California  line,  has 
attracted  attention  through  prior  decisions 
noted  in  the  Bulletin  (see  Bids.  II,  204  ; 
III,  169).  Upon  this  appeal  it  was  held 
that  the  intangible  value  could  not  be 
assigned  to  Nevada  on  the  basis  of  mileage 
when  the  main  generating  plant  was  sit- 
uated in  California.  Neither  could  the 
Nevada  court  take  into  consideration,  in 
fixing  its  value,  that  under  the  California 
laws  only  a  small  portion  of  the  earnings 
were  attributed  to  that  state.  It  was  held 
that  the  decision  in  Standard  Oil  Co.  v. 
HoTce,  257  Fed.  481,  establi.shed  that  such 
consideration  of  the  intangible  values 
growing  out  of  the  company's  property  in 
California,  was  wholly  unauthorized.  The 
decree  enjoining  the  collection  of  taxes 
upon  the  excess  over  the  full  value  of  the 
property  in  Nevada,  as  reached  by  the 
considerations  denounced,  was  affirmed. — 
Franklin  v.  Nevada-California  Potver  Co., 
264  Fed.  643. 

Special  Franchise — Bridge  Crossing 
— Bridge  Rental  as  a  "  Tax  ".  —  An 
electric  company  sought  to  have  payments 
made  to  the  city  as  owner  of  a  bridge,  for 
the  right  to  use  same  for  its  conductors, 
offset  against  the  taxes  on  its  special  fran- 
chises, as  being  in  the  nature  of  "  taxes  ", 
made  so  deductible  by  statute. 

The  right  secured  was  held  to  be  in- 
cluded in  the  special  franchise  assessed 
and  the  city  was  held  estopped  from  deny- 
ing the  existence  of  a  right  for  which  it 
had  demanded  payment  and  to  be  in  no 
position  to  deny  the  validity  of  the  assess- 
ment. 

The  most  difficult  question  was  deemed 
to  be  whether  the  contractual  payment  was 
a  "  tax  "  or  "  in  the  nature  of  a  tax  ".  It 
was  urged  that  the  payment  was  in  the 
nature  of  a  rental  under  a  contract  and 
was  not  therefore  compulsory  as  is  a  tax. 
The  court  held  that  such  a  view  was  too 
narrow ;  that  the  company  required  and 
secured  the  right  not  as  a  place  for  stor- 
age but  as  a  privilege  or  franchise  for  the 
purposes  of  its  business  and  as  a  necessary^ 
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incident  thereto,  and  the  payment  was 
therefore  in  a  practical  sense  a  tax  within 
the  fair  meaning  of  that  term  as  used  in 
the  statute. — AVtc  York  df  Queens  Elec- 
tric Light  ^  Power  Co.  v.  Delariex,  128 
N.  E.  131. 

Valuation — Good  Will.  —  The  value 
of  the  good  will  of  a  business  for  transfer 
tax  purposes  depends  upon  the  circiun- 
stances  in  each  case.  In  determining  the 
value  of  good  will  of  a  partnership,  inter- 
est on  investment  and  salaries  of  members 
who  rendered  services  to  it  should  be  de- 
ducted from  the  net  profits  of  the  last  five 
years  of  the  business,  the  average  yearly 
net  profits  should  then  be  ascertained  and 
a  three-year  purchase  taken. 

Where  the  only  evidence  as  to  the  value 
of  real  estate  consisted  of  an  affidavit  of 
an  appraiser  in  behalf  of  the  executrix,  it 
was  held  that  the  transfer  tax  appraiser 
could  not  appraise  the  value  at  a  higher 
figure,  for  if  the  state  comptroller  was  dis- 
satisfied with  the  value  stated  in  the  affi- 
davit he  should  have  examined  the  affiant 
or  submitted  an  appraisal. — hi  re  Ulrici's 
Estate,  182  N.  Y.  Supp.  516. 

Banks  —  Federal  Tax  ox  Capital — 
Definite  Proof  Necessary.  —  A  trust 
company  sought  to  secure  exemption  from 
the  federal  tax  on  capital  employed  in 
banking,  by  proving  that  all  its  capital 
and  surplus  was  permanently  invested  in 
real  estate  and  securities  ;  in  other  words, 
it  claimed  that  because  the  total  of  these 
investments  equalled  its  capital  stock,  sur- 
plus and  undivided  profits,  therefore  it  had 
no  capital  employed  in  the  banking  busi- 
ness. The  court  rejected  this  as  insuffi- 
cient proof,  holding  that  there  must  be 
some  definite  segregation  of  the  various 
classes  of  business;  that  deposits  were 
assets  and  might  have  been  invested  as  well 
as  the  capital  of  the  bank.  What  consti- 
tutes "  capital  "  is  a  matter  of  proof  and 
cannot  be  left  to  inference.  The  judg- 
ment of  the  lower  court  dismissing  the 
complaint  was  affirmed.  —  Gcrmantoiim 
Trust  Co.  V.  Ledercr,  263  Fed.  672. 

Banks — Deduction  for  Real  Estate 
— "Competing"  Capital — Double  Taxa- 
tion.— In  an  Iowa  case  the  question  arose 
as  to  whether  real  estate,  to  be  deducted 
from  the  capital,  surplus  and  undivided 
profits,  should  be  taken  at  the  amount  at 


which  it  stood  upon  the  books  as  invested 
capital  or  at  the  assessed  value  thereof. 
Two  sections  of  the  governing  act  applied 
and  were  in  conflict  on  this  point,  the  later 
one  bearing  the  construction  that  the  actual 
value  should  be  taken,  the  earlier  one  the 
assessed  value.  The  court,  having  in  mind 
the  binding  provisions  of  the  federal  stat- 
ute and  the  necessity  for  avoiding  discrim- 
ination as  between  national  banks,  state 
banks  and  private  bankers,  held  that  the 
later  statute  governed  and  that  the  full 
value  invested  should  be  deducted.  It  sug- 
gested that  otherwise  there  would  be  a 
question  savoring  of  double  taxation  as  to 
the  difference  between  the  two  values. — 
Security  Sav.  Bank  v.  Board  of  Review, 
178  N.  W.  562. 

Banks — Deduction  of  Non-Taxable 
Securities.  —  The  Oklahoma  law  (1915, 
ch.  107,  art.  1,  sec.  4)  was  interpreted  and 
construed  to  impose  a  tax  upon  the  shares 
as  property  of  the  holders  and  not  upon 
the  capital  stock,  surplus  and.  undivided 
profits  of  the  bank.  This  being  so,  many 
authorities  were  cited  holding  that  no  de- 
duction need  be  made  on  account  of  non- 
taxable securities  owned  by  the  bank. — 
Board  of  Equalization  v.  First  National 
Bank,  188  Pac.  115. 

Banks — Nature  of  Tax — Deduction 
OF  Exempt  Securities  —  Injunction. — ' 
It  Avas  held  that  the  Oklahoma  statute  pro- 
vides for  the  taxation  of  the  shares  and 
not  the  property  of  the  bank,  and  that 
therefore  amounts  of  capital  stock  or  sur- 
plus invested  in  public  securities  need  not 
be  deducted  in  valuing  the  shares;  that 
the  officers  of  the  bank  act  as  agents  of  the 
shareholders  in  listing  and  paying.  The 
recent  cases  of  Bank  of  California  v.  Rich- 
ardson, 248  U.  S.  476,  and  Iowa  Loan  &" 
Trust  Co.  V.  Fairiveather,  252  Fed.  605, 
were  referred  to  by  the  contesting  bank  as 
contrary  to  the  above  ruling,  but  the  court 
readily  distinguished  both.  It  was  held 
that  under  the  Oklahoma  statute  an  in- 
junction would  not  lie  to  restrain  the  col- 
lection of  a  tax  alleged  to  be  illegal  be- 
cause of  some  action  of  the  taxing  oflftcials 
from  which  an  appeal  did  not  lie. — Bro^wn 
V.  Hennessey  State  Bank,  189  Pac.  355. 

Bank  Deposits  —  Credits  —  "  Depos- 
ited Money  ". — In  a  Utah  case  the  ques- 
tion  at  issue   was   whether  bank   deposits 
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were  "  credits "  from  which  debts  might 
be  deducted  or  "  deposited  money "  not 
entitled  to  such  deduction.  The  court  dis- 
missed cases  cited  from  other  states  because 
of  the  differences  in  the  statutes.  It  held 
that  the  term  "  deposited  money  ",  as  used 
in  the  Utah  statute,  meant  money  placed 
for  safe  keeping,  following  a  California 
case,  from  which  state  the  statute  appeared 
to  have  been  taken ;  that  bank  deposits 
were  credits  and  entitled  to  the  deduction. 
—Roberts  v.  Lynch,  190  Pac.  930. 

Bank  Shares,  Situs  of — North  Caro- 
lina Statute  Construed.  —  The  North 
Carolina  court  construed  the  Statute  of 
1919  (ch.  92,  §42),  to  change  the  law 
previously  existing  and  to  fix  the  taxable 
situs  of  bank  shares  at  the  location  of  the 
bank  so  that  such  shares  were  held  not 
taxable  at  the  residence  of  the  owners,  for 
local  purposes.  —  Planter's  Bank  cf  Trust 
Co.  V.  Toum  of  Lumberton,  102  S.  E.  629. 

Shares  of  Stock  as  Property — Cor- 
porate Entity  —  Double  Taxation — 
Legislative  Omission  to  Tax.  —  The 
Louisiana  constitution  provides  that  all 
property  shall  be  taxed  in  proportion  to  its 
value  and  that  no  property  shall  be  exempt 
except  that  enumerated.  The  statute  in 
force  enumerates  as  taxable,  shares  of  stock 
of  baiaks  and  "  all  other  articles  and  things 
whatever  possessing  any  money  value  "  and 
provides  that  the  enumeration  shall  not  be 
construed  to  exempt  from  taxation  any 
property  or  values  not  enumerated;  that 
no  articles  or  things  enumerated  "  shall  be 
assessed  more  than  once  the  same  year  "  ; 
that  corporations  other  than  banks  shall  be 
assessed  directly  upon  all  property  owned 
by  them. 

The  question  arose  as  to  the  legality  of 
an  assessment  of  shares  of  stock  owned  by 
a  resident  in  certain  foreign  corporations. 
It  does  not  appear  whether  or  not  such 
corporations  were  taxed  on  property  in  the 
state  and  that  fact  is  not  discussed  or  re- 
ferred to  in  the  opinion. 

The  court  throughout  appears  to  take  a 
view  decidedly  opposed  to  what  it  admits 
is  the  prevailing  judicial  view  of  the  exist- 
ence of  a  taxable  entity  represented  by 
shares  distinct  from  the  property  of  the 
corporation  and  makes  rather  caustic  com- 
ment of  the  reference  by  counsel  for  the 
taxing  authorities  to  such  prevailing  view. 


and  to  the  confusion  of  thought  expressed 
by  the  court  in  the  earlier  case  of  Chassa- 
niol  V.  Board  of  Assessors,  45  So.  604, 
which  held  the  shares  not  taxable  and 
which  it  was  asked  to  overrule.  It  holds 
that  while  the  lawmakers  may  have  been 
out  of  line  with  the  prevailing  opinion  that 
taxation  of  the  corporation  and  also  of  the 
shares  would  not  be  double  taxation,  yet 
they  have  exclusive  power  to  tax,  and  al- 
though the  constitution  may  have  desig- 
nated the  shares  as  taxable  and  expressly 
directed  the  General  Assembly  to  tax  them, 
if  it  failed  to  do  so,  the  assessors  were  not 
warranted  in  remedying  this  failure  by  as- 
sessing them  of  their  own  motion.  It  is 
held,  therefore,  that  there  was  a  deliberate 
omission  to  affirmatively  tax  the  shares  in 
addition  to  the  property  of  the  corporation, 
which  were  therefore  held  exempt. — Ficklen 
V.  City  of  New  Orleans,  85  So.  330. 

Shares  of  Stock — Value  of  Closely 
Held  Minority  Stock.  —  In  appraising 
shares  of  stock  held  in  a  corporation  whose 
sole  property  was  an  office  building,  the 
shares  having  always  been  held  in  one 
family  and  never  sold,  the  contention  of 
the  executors  was  that  the  value  of  the 
shares  should  be  determined  by  the  earn- 
ings of  the  property,  which  were  shown  to 
have  been  from  2.185^  to  4.153^  per  cent 
over  a  period  of  six  years.  The  value  was 
claimed  not  to  exceed  $50  per  share  and 
the  federal  authorities  had  valued  it  at  $39 
per  share. 

The  court  held  that  capital  stock  repre- 
senting a  building  in  good  condition  must 
be  considered  as  worth  the  amount  orig- 
inally contributed  by  the  shareholders; 
that  the  stock  represented  the  assets,  sug- 
gesting this  to  be  the  foundation  of  the 
stock  dividend  decision  {Eisner  v.  Macotn- 
ber)  ;  that  while  earning  power  was  of 
very  considerable  influence  upon  market 
value,  it  was  but  one  of  the  elements  and 
not  the  most  important  one ;  that  the  argu- 
ment advanced  would  lead  to  the  conclu- 
sion that  where  a  corporation  had  been 
running  at  a  loss,  the  stock  would  be 
worthless. 

The  fact  that  the  stock  in  question  rep- 
resented a  minority  interest  was  held  not 
material  under  the  circumstances  where  the 
corporation  owed  no  debts  and  where  its 
property  consisted  of  a  large  office  building, 
well  located  in  the  heart  of  a  growing  city 
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and  where  there  had  been  no  dissension 
among  the  stockholders.  The  shares  were 
held  worth  par,  one  judge  dissenting. — 
Sttccession  of  Coleman,  85  So.  43. 

Shares  of  Stock — Corpor.vte  Entity 
— Domestic  Corporation  Subsidiary  of 
A  Foreign  Corporation.  —  Under  the 
North  Carolina  statutes  the  shares  of  a 
domestic  corporation  are  not  taxable  to  the 
holders  if  the  corporation  itself  pays  a 
capital  stock  tax.  The  shares  of  a  foreign 
corporation  are  also  exempt  if  the  com- 
pany pays  taxes  in  the  state  on  two-thirds 
of  its  property  and  also  pays  a  franchise 
tax  on  its  entire  capital  stock. 

In  this  case  one  of  the  subsidiaries  of  a 
foreign  railway  corporation  had  been  cre- 
ated by  statute  a  domestic  corporation  of 
North  Carolina  and  it  was  claimed  that 
this  rendered  the  shares  of  the  foreign  cor- 
poration exempt.  This  claim  was  rejected 
and  the  shares  held  taxable,  it  not  appear- 
ing that  the  domestic  corporation  had  itself 
paid  a  capital  stock  tax  or  that  the  foreign 
corporation  had  brought  itself  within  the 
provisions  required  to  render  its  stock  ex- 
empt in  the  hands  of  the  holders. 

The  dissenting  opinion  of  one  justice  is 
of  interest  by  reason  of  its  elaborate  dis- 
cussion of  the  question  of  the  taxability 
of  shares  of  stock  as  distinct  property  from 
the  property  of  the  corporation,  with  ex- 
haustive analysis  of  the  leading  cases,  with 
the  conclusion  that  exemption  of  the  shares 
was  unauthorized  under  the  constitution. — 
Brown  V,  Jackson,  102  S.  E.  739. 

Credits  —  Situs  —  Interstate  Com- 
merce —  Situs  Law  —  Excises.  —  The 
North  Dakota  act,  ch.  230,  L.  1917,  taxing 
moneys  and  credits  at  a  3  mill  rate  was 
by  the  "Situs"  act,  ch.  229,  L.  1917,  and 
ch.  229,  L.  1919,  made  to  apply  to  non- 
resident creditors  and  the  tax  was  required 
to  be  deducted  by  the  resident  debtor  or 
the  agent  of  the  creditor  within  the  state. 
The  credits  in  question  were  held  by  non- 
resident creditors  and  represented  sales 
made  by  them  through  traveling  salesmen 
under  such  methods  as  to  render  the  trans- 
actions wholly  interstate  in  character.  In 
some  cases  overdue  accounts  were  secured 
by  mortgages  on  North  Dakota  property. 
It  was  held  that  the  transactions  were  in- 
terstate in  character  and  that  the  credits 
arising  therefrom  were  free  from  any  rev- 


enue burden  sought  to  be  imposed  thereon ; 
that  as  the  property  was  intangible  in  char- 
acter, it  lacked  the  element  of  physical 
situs  in  the  state,  and  it  did  not  therefore 
acquire  a  domestic  situs  so  as  to  subject  it 
to  an  ad  valorem  tax. 

As  to  the  overdue  accounts  represented 
by  secured  notes,  the  same  conclusion  was 
reached ;  such  credits  were  held  not  to 
have  acquired  a  "  business  "  situs,  an  ele- 
ment in  addition  to  the  bare  fact  of  resi- 
dence of  the  debtor,  which  is  presented  in 
all  such  cases  as  have  held  credits  taxable 
where  located  or  held.  The  sole  basis 
here  claimed  was  the  presence  of  the  debtor 
or  of  the  tangible  property  securing  the 
debt. 

The  non-resident  corporations  in  ques- 
tion were  also  held  not  liable  to  the  special 
excise  tax  based  on  capital  stock,  because 
engaged  solely  in  interstate  business.  The 
fact  that  they  had  filed  their  charters  and 
appointed  an  agent  for  service  of  process 
did  not  change  the  situation  because  they 
may  have  done  so  out  of  an  abundance  of 
caution,  in  view  of  the  penalties  imposed 
and  the  lack  of  burden  upon  such  compli- 
ance. —  Farwell,  Ozmxm,  Kirk  &"  Co.  v. 
Wallace,  177  N.  W.  103. 

Situs — Credits — Situs  Law. — A  North 
Dakota  case  resembling  closely  the  Farwell 
case  heretofore  herein  noted,  was  recently 
decided  and  should  be  read  in  connection 
with  the  decision  in  that  case. 

The  facts  were  that  non-residents  were 
engaged  in  loaning  money  in  North  Da- 
kota, taking  as  security  mortgages  on  land 
and  chattels  situated  therein.  These  loans 
were  negotiated  through  North  Dakota 
loan  brokers  who  were  not  the  agents  of 
the  non-residents  and  who  received  their 
compensation  entirely  from  the  debtors. 

The  main  question  was  as  to  the  effect 
of  the  Situs  Act  which  sought  to  place  the 
taxable  situs  of  these  credits  at  the  resi- 
dence of  the  debtor,  requiring  him  to  de- 
duct the  tax. 

It  was  held,  following  the  former  de- 
cision, that  this  act  could  not  be  thus  effec- 
tive to  make  the  credits  taxable  to  the  non- 
residents. 

The  opinion  of  one  judge,  concurring  in 
the  result  only,  is  of  interest  as  it  contains 
an  exhaustive  discussion  of  the  situs  ques- 
tion and  of  so-called  "  situs "  acts,  con-  '^ 
eluding  that  the  act  in  question  was  wholly 
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eflfective  to  render  the  credits  taxable  as 
claimed  by  the  state.  A  dissenting  justice 
expresses  the  opinion  that  the  3  mill 
money  and  credits  law  is  unconstitutional 
as  withdrawing  property  from  the  jurisdic- 
tion of  the  local  assessors,  in  violation  of 
the  constitution. — Capital  Trust  &"  Savings 
Bank  V.  Wallace,  177  N.  W.  440. 

Jurisdiction — Situs — Personal  Prop- 
erty OF  Est.'VTe  during  Settlement. — A 
Georgia  case  involved  the  taxable  situs  of 
intangible  and  tangible  property  of  a  dece- 
dent resident  of  a  county.  One  of  the  ex- 
ecutors resided  in  a  city  located  in  the 
county,  the  other  two  resided  in  the  county 
outside  the  city.  The  property  consisted 
of  notes  and  bank  deposits  in  the  city  and 
cotton  stored  therein. 

The  court  found  no  governing  statute 
and  no  controlling  decisions  and  upon  full 
examination  of  decisions  in  other  jurisdic- 
tions adopted  the  rule  of  the  Connecticut 
court,  announced  in  Cornwall  v.  Todd,  38 
Conn.  443,  and  held  that  the  property  of 
an  estate  was  taxable  at  the  last  residence 
of  the  decedent ;  that  the  executors  were 
not  trustees  in  such  a  sense  as  to  render 
the  property  taxable  at  their  residence. 
The  taxes  were  held  imporperly  levied  by 
the  city.  —  Cit\  of  Blakely  v.  Hilton,  102 
S.  E.  340. 

Sales  on  Condition  —  Vendee  Tax- 
able— Credits — Penalties. — The  litiga- 
litigation  in  Ohio  in  connection  with  the 
taxation  of  sewing  machines  was  noted,  at 
a  preliminary  stage,  in  Bidletin  V,  296. 
Upon  the  merits,  the  court,  upon  analysis 
of  the  purchase  contracts  and  reference  to 
decided  cases,  held  that  the  method  of  sale 
in  use  rendered  the  machines  taxable  as  the 
property  of  the  vendees  with  the  credits 
representing  unpaid  instalments,  taxable  to 
vendor.  As  vendor  had  grossly  under- 
valued the  property  admittedly  taxable  to 
it,  the  court  held  that  the  penalty  should 
be  added  to  the  tax  found  due  thereon, 
although  such  penalty,  being  part  of  a 
total  penalty  for  failure  to  list  the  ma- 
chines, could  not  have  been  legally  col- 
lected. Having,  however,  come  into  equity, 
it  held  that  the  company  must  do  equity, 
and  accordingly  made  payment  of  the  por- 
tion of  the  penalty  a  condition  of  granting 
the  relief  sought  which  was  to  enjoin  the 
collection  of  the  tax  on  the  machines. — 


Singer  Serving  Machine  Co.  v.  Cooper,  263 
Fed.  994. 

Domicile  —  Residence  —  Intangible 
Property.  —  The  law  of  "  domicile  "  and 
"  residence "  as  establishing  the  right  to 
assess  one  on  account  of  intangible  per- 
sonal property  was  somewhat  thoroughly 
discussed  in  a  recent  Virginia  case ;  the 
authorities  collected  and  the  distinction 
between  the  two  terms  stated. 

It  was  held  that  the  presumption  of  the 
validity  of  an  assessment  could  be  over- 
come by  proof  of  non-residence  and  that  a 
domicile  once  established  remained  such 
until  a  change  was  conclusively  proven. — 
Talley  v.  Commomvealth,  103  S.  E.  612. 

Pennsylvania  Loans  Tax — Certifi- 
cates OF  Indebtedness.  —  A  case  of  in- 
terest to  corporations  in  Pennsylvania  in- 
volved the  question  whether  promissory 
notes  given  to  a  banking  house  by  a  cor- 
poration, the  proceeds  of  which  were  used 
in  the  purchase  of  material  and  payment 
of  salaries  constituted  "  certificates  of  in- 
debtedness "  within  the  meaning  of  the  act 
which  requires  the  debtor  to  deduct  the 
tax  from  the  interest  payments  and  pay  the 
same  to  the  state,  or  in  default  thereof,  to 
pay  the  tax  itself,  or  whether  they  consti- 
tuted "  certificates  of  indebtedness  "  within 
another  section  which  the  holder  is  re- 
quired to  return  and  pay  tax  thereon.  It 
was  held  that  they  came  within  the  latter 
class,  not  being  such  permanent  instru- 
ments as  "  scrip  and  bonds "  with  which 
the  phrase  is  used  in  the  section  first  men- 
tioned.— Commonwealth  v.  Roxford  Knit- 
ting Co.,  110  Atl.  720. 

In  another  similar  case,  it  was  held  that 
indebtedness  not  represented  by  notes  or 
bonds  but  existing  on  the  debtor's  books 
as  cash  advanced  to  it,  was  not  to  be  classi- 
fied as  "  scrip,  bonds  or  indebtedness ", 
upon  which  the  debtor  was  required  to  col- 
lect the  tax  from  the  payments  of  interest. 
— Co7timomvealth  v.  Lancaster  Elec.  L.  df 
P.  Co.,  110  Atl.  724. 

Another  similar  case  involved  the  status 
of  equipment  trust  certificates.  These 
were  held  not  within  the  section,  not  be- 
cause they  were  not  within  the  definition 
but  because  by  another  section  of  the  same 
act  "  car  trust  securities  "  were  specifically 
made  taxable  in  the  hands  of  the  owner. 
The  court  held   that  it  could  not  assume 
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that  the  intention  was  to  render  them  tax- 
able under  both  sections  and  hence  they 
were  not  required  to  be  returned  by  the 
debtor  corporation  and  the  tax  withheld  by 
it. — Commonwealth  v.  L.  dr'  N.  E.  R.  Co., 
110  Atl.  725. 

A  Courageous  Assessor.  —  A  recent 
Missouri  case  is  only  of  news  interest  out- 
side the  state,  as  it  involved  the  construc- 
tion of  specific  statutes,  but  it  displays  the 
activities  of  an  industrious  assessor. 

Being  convinced  of  the  untruthfulness  of 
the  lists  filed  by  numerous  taxpayers  and 
that  they  had  failed  to  return  time  deposits 
in  local  banks,  he  caused  a  bank  cashier  to 
be  subpoenaed  before  the  county  board  to 
testify  as  to  such  accounts.  The  latter 
appeared  but  refused  to  testify  and  he  was 
committed  to  jail.  He  sued  out  a  writ  of 
habeas  corpus,  alleging  illegal  commitment. 
All  the  grounds  alleged  were  overruled  ex- 
cept one,  which  proved  fatal  to  the  success 
of  the  movement.  The  assessor  had  failed 
to  give  notice  to  the  guilty  taxpayers, 
which  the  court  held  necessary  to  institute 
a  "  proceeding  "  authorizing  the  board  to 
compel  the  giving  of  the  testimony  and  to 
inflict  the  punishment  for  refusal.  Because 
of  this  serious  oversight  the  prisoner  was 
held  illegally  committed  and  was  released, 
doubtless  to  the  great  relief  of  the  tax- 
payers in  question. — Avenx.  Wynes, Sheriff , 
223  S.  W.  583. 

Corporation  Excise,  Feder.^l — Paid- 
up  Capital  Stock.  —  The  federal  court 
held  that  "  paid-up "  capital  stock,  as 
used  in  the  1909  corporation  tax  law,  to 
fix  the  measure  of  the  interest  to  be  de- 
ducted meant  the  par  value  of  such  stock 
and  that  premivuris  paid  for  stock  could  not 
be  counted  in  and  thus  raise  the  deduction. 
—Boston  cr'  M.  R.  R.  v.  U.  S.,  265  Fed. 
578. 

Franxhise  —  Foreign  Corporation — 
Interstate  Commerce.  —  The  Illinois 
statute  covering  license  and  franchise  taxes 
on  foreign  and  domestic  corporations,  pro- 
vides that  the  property  and  business  shall 
be  averaged  and  the  ratio  thus  found  ap- 
plied to  the  total  authorized  capital  stock 
to  determine  the  portion  to  which  the  rate 
is  to  be  applied.  A  corporation  had  its 
factory  in  the  state  and  manufactured  all 
its  goods  there.  It  sold  these  goods 
throughout  the  country  through  traveling 


salesmen,  the  goods  being  shipped  on 
orders  and  payment  being  made  at  the 
head  office.  Of  a  total  annual  business  of 
$260,000  only  $26,000  represented  sales  to 
Illinois  customers.  Under  these  circum- 
stances, the  court  upheld  the  state's  conten- 
tion that  the  entire  capital  was  employed 
in  the  state  and  refused  to  use  the  average 
of  property  and  domestic  sales.  The  court 
rested  its  decision  on  the  theory  of  Maine 
V.  Grand  Trunk,  holding  that  the  tax  was 
not  based  upon  interstate  commerce  trans- 
actions but  they  were  used  as  a  measure 
merely ;  that  all  the  business  was  done  in 
Illinois. 

It  is  difficult  to  find  support  for  this 
ruling,  which  seems  clearly  opposed  to  the 
latest  decisions  of  the  United  States  Su- 
preme Court,  especially  its  latest  ruling  in 
Wallace  v.  Hines,  noted  in  Bui.  V,  285 
There  w^ould  seem  to  be  no  clearer  case  of 
a  tax,  the  "  necessary  effect  "  of  which  is 
to  burden  interstate  commerce  in  a  real 
and  substantial  manner.  —  Hump  Hairpin 
Mfg.  Co.  V.  Emmcrson,  127  N.  E.  746. 

"  Doing  Business  " — Regulations  as 
to  Filing  Charter,  etc.  —  Interstate 
Commerce. — A  foreign  corporation  sought 
to  recover  upon  notes  given  for  purchase 
of  machinery.  The  sale  in  question  was 
the  only  one  shown  to  have  been  made  by 
the  corporation.  It  had  not  complied  with 
the  North  Dakota  statutes  governing  the 
doing  of  business  by  foreign  corporations, 
which  required  the  appointment  of  an 
authorized  agent,  filing  of  charter  and  by- 
laws, upon  compliance  with  which  a  license 
would  issue.  For  non-compliance,  con- 
tracts made  were  declared  void. 

It  Avas  held  that  w^hile  only  one  trans- 
action was  shown,  this  did  not  prevent  the 
operation  of  the  statute,  as  the  corporation 
was  regularly  engaged  in  business  of  the 
character  in  question. 

It  was  held,  however,  that  the  sale  was 
a  transaction  in  interstate  commerce  and 
that  the  statute  in  question  had  no  applica- 
tion to  such  business,  when  done  by  a  for- 
eign corporation.  It  was  held  that  the 
statute  applied  only  to  intrastate  business, 
otherwise  it  would  be  void.  Numerous 
autliorities  w-ere  cited. — Dahl  Implement  &* 
Lumber  Co.  v.  Campbell,  178  N.  W.  197. 

Corporation  Franchise — "  Surplus  ". 
— A   motion   for   rehearing   of   this    case, 
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which  was  noted  in  Bulletin  V,  258,  re- 
sulted in  a  decision  overruling  the  motion, 
the  court  rendering  additional  opinions. 

The  prevailing  opinion  sheds  little  light 
upon  the  theory  of  the  court.  Admitting 
that  a  franchise  tax  is  not  levied  upon 
property  but  one  placed  upon  the  right  to 
do  business  and  asserting  that  it  may  be 
fixed  according  to  the  extent  of  the  busi- 
ness or  its  "  volume  ",  the  court  proceeds 
to  announce  the  curious  doctrine  that  this 
right  may  be  fairly  valued  by  such  "  vol- 
ume ",  ignoring  wholly  the  test  of  net  re- 
sults as  measuring  the  value  of  a  privi- 
lege. Thus  arguing,  "  surplus "  is  still 
held  to  be  assets  exceeding  the  capital  stock 
as  in  the  original  opinion. 

The  court  assumes  one  corporation  with 
capital  stock  of  $1,000,  another  with  the 
same  capital  and  with  $49,000  of  bor- 
rowed money,  and  says  the  latter  should  do 
many  times  the  business  of  the  former  and 
"  its  tax  upon  the  right  to  do  business 
should  be  proportionately  greater ",  thus 
wholly  ignoring  the  fact  that  the  right 
yields  to  the  stockholders  of  the  second 
company  returns  diminished  by  interest 
payments.  The  entire  fallacy  of  conceiv- 
ing of  mere  quantities  of  property  as  indi- 
cating ability  to  the  users  is  thus  again 
proposed  as  justification  for  this  remark- 
able rule  in  franchise  taxation. 

One  dissenting  justice  yielded  upon  the 
rehearing,  governed  by  what  seems  the 
natural  effect  of  an  interpretive  section 
taken  from  the  Arkansas  statute.  This 
section  provides  that  where  the  entire  cap- 
ital is  employed  in  the  state,  various  facts 
otherwise  required  need  not  be  stated.  He 
now  concludes  that  this  appears  to  show 
that  the  legislature  intended  what  it  said ; 
that  the  tax  should  be  the  usual  tax  upon 
the  right,  determined  by  the  capital  stock 
and  surplus,  which  while  often  a  rough 
measure,  is  at  least  a  conceivably  proper 
measure  of  the  value  of  the  right  exercised 
by  the  stockholders.  —  State  ex  rel.  Mar- 
quette Hotel  Inv.  Co.  v.  State  Tax  Com- 
mission, 221  S.  W.  721. 

^  Corporation  Franchise  —  Non-Par 
Value  Stock.  —  A  recent  Missouri  case 
dealing  largely  with  other  questions,  con- 
tains a  ruling  as  to  the  method  of  com- 
puting the  franchise  tax  in  the  case  of  a 
corporation  having  stock  without  par  value 
when  the  statute  makes  no  provision  there- 


for. The  court  holds  that  no  particular 
difficulty  is  apparent ;  that  the  tax  can 
readily  be  computed  by  reference  to  the 
assets  which  the  corporation  proposes  to 
use  in  the  state,  following  the  Kansas  de- 
cision of  Petroleum  Co.  v.  Hopkins,  181 
Pac.  625.  Following  this  the  court  sees 
little  difficulty  in  adjusting  the  tax. — State 
V.  Sullivan,  221  S.  W.  728. 

Exemptions  —  "  Public  Charity  ".  — 
Exemption  of  a  building  owned  and  used 
by  a  church  for  missionary  work  was  con- 
tested as  not  being  a  "  purely  public  char- 
ity "  within  the  meaning  of  the  Pennsyl- 
vania constitution.  The  court  sustained  the 
exemption,  holding  that  such  a  charity  was 
not  necessarily  one  solely  controlled  by  the 
state  as  claimed  but  extended  to  a  private 
charitable  institution  not  administered  for 
individual  gain ;  that  the  true  test  was  the 
character  of  the  objects  sought  to  be  at- 
tained. 

Portions  of  the  building  were  rented  to 
others  and  an  apportionment,  based  upon 
floor  space  occupied  was  used  to  determine 
the  amount  of  the  exemption.  This 
method  was  approved. — Board  of  Home 
Missions  v.  City  of  Philadelphia,  109  Atl. 
664. 

Municipal  Securities  as  "  Taxable 
Property  ".  —  Under  the  penalty  inheri- 
tance tax  of  Connecticut  it  was  sought  to 
impose  a  tax  upon  securities  of  an  estate 
upon  M'hich  the  decedent  had  not  paid 
taxes  during  his  lifetime.  The  bonds  were 
issued  by  the  town  in  which  decedent  lived 
and  were  not  supposed  by  the  assessors  to 
be  taxable  and  were  not  in  fact  assessed 
locally. 

The  court  found  no  statute  exempting 
such  securities  generally  and  accordingly 
held  them  subject  to  the  penalty  tax  in 
question.  The  fact  that  state  taxes  are 
levied  in  accordance  wath  the  expenditures 
of  the  districts  was  held  to  emphasize  the 
authority  of  the  state,  rather  than  the 
municipality,  to  determine  the  taxability  of 
property. — Stoddard  v.  Corbin,  109  Atl. 
813. 

Exemptions — Lodge.  —  A  lodge  build- 
ing which  was  from  time  to  time  leased  to 
other  organizations  was  held  not  exempt  as 
it  was  not  "  exclusively "  used  for  the 
purposes   of   the  organization  owning  the 
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building.  Nor  did  it  affect  the  case  that 
the  building  was  so  leased,  upon  occasions, 
to  other  fraternal  organizations. 

The  claim  for  exemption  because  the 
income  was  applied  to  charitable  purposes, 
was  held  not  to  affect  the  conclusion  as  the 
lodge  was  not  organized  to  lease  its  prop- 
erty, though  it  had  that  power.  The  con- 
fusion of  "  purpose  "  with  "  power  "  was 
pointed  out  and  it  was  held  that  the  appli- 
cation of  the  income  did  not  bring  the 
organization  within  the  terms  of  the  ex- 
emption to  charitable  associations. — People 
ex  rcl.  Mizpah  Lodge  v.  Burke,  126  N.  E. 
703. 

Exemptions  —  College  Fraternity 
Houses.  —  Under  the  Indiana  statute  it 
was  held  that  a  fraternity  house  was  exempt 
as  being  used  exclusively  to  carry  out  the 
purposes  of  the  organization  even  though 
some  members  boarded  and  slept  there, 
such  use  not  making  it  dominantly  a  lodg- 
ing and  boarding  house;  its  use  was  held 
literary  and  educational.  —  State  ex  rel. 
Daggy  V.  Allen,  127  N.  E.  145. 

Exemptions — Public  Property. — The 
Illinois  court  has  reiterated  its  view,  here- 
tofore expressed  in  a  similar  case,  that 
under  the  policy  of  that  state  public  prop- 
erty was  taxable  like  any  other  property, 
unless  spev^ifically  exempted  by  statute.  It 
therefore  held  that  certain  drainage  canals 
and  lands  connected  therewith,  owned  by 
a  sanitary  district  but  located  outside  the 
district,  were  property  subject  to  taxation. 
— Sanitary  District  v.  Gibbons,  127  N.  E. 
691. 

Exemptions — Public  Improvements — 
Repeal  of  Exemption.  —  The  legislature 
had  power  to  tax  lands  devoted  to  a  public 
use,  for  local  public  improvements.  While 
the  policy  of  the  legislature  may  have  been 
to  exclude  such  property  from  taxation  for 
local  improvements,  such  policy  necessarily 
disappeared  when  a  valid  statute  was  en- 
acted which  clearly  indicated  that  the  prop- 
erty was  made  liable  to  taxation  and  assess- 
ment. An  express  exemption  from  taxa- 
tion of  property  devoted  to  a  public  use 
was  held  repealed  by  implication  by  a  later 
statute  expressly  subjecting  such  property 
to  taxation  for  local  improvements. 

Separate  parcels  occupied  as  one  tract 
were  not  required  to  be  assessed  as  a  single 


parcel.  It  was  immaterial  whether  the 
land  described  constituted  one  parcel  with 
a  single  valuation  or  whether  it  was  de- 
scribed as  separate  parcels  with  separate 
valuations.  —  Peo.  ex  rel.  Bronx  Parkivay 
Cotnmission  v.  Common  Council  of  City  of 
y ankers,  182  N.  Y.  Supp.  593. 

Exemptions  —  Municipal  Property 
Located  in  Another  Tax  District. — A 
sewerage  disposal  plant  maintained  by  the 
City  of  New  York  outside  its  municipal 
limits,  to  protect  its  water  supply,  is  tax- 
able both  under  the  general  tax  law  and 
under  a  special  statute.  The  claim  of  the 
city  that  the  part  of  the  plant  located 
within  a  village  w^as  not  taxable  as  would 
have  been  the  case  if  it  had  belonged  to  the 
village,  since  it  operated  that  part  solely 
for  the  benefit  of  the  village  was  rejected, 
the  court  holding  that  the  city  was  main- 
taining the  plant  to  save  its  own  water 
from  pollution ;  that  if  it  were  acting 
solely  for  the  outside  village  it  was  doubt- 
ful whether  its  authorities  could  lawfully 
have  expended  the  money  for  such  purpose. 
— Peo.  ex  rel.  City  of  Neiv  York  v.  Page, 
182  N.  Y.  Supp.  610. 

"  Manufacturing  "  —  Exemptions. — 
Under  a  Kentucky  statute,  machinery  and 
products  in  course  of  manufacture  and  raw 
material  on  hand  at  a  plant  for  the  pur- 
pose of  manufacture,  are  exempt  from  tax. 
The  question  determined  was  as  to  the 
status  of  machinery  employed  in  the  pro- 
cess of  preparing  green  coffee  for  con- 
sumption and  of  the  green  coffee  imported 
and  on  hand. 

The  court  held  that  as  the  raw  material 
was  converted  at  the  factory  into  a  finished 
product,  complete  and  ready  for  the  final 
use  for  which  it  was  intended  or  so  com- 
pleted as  to  be  ready  for  the  market  for 
general  sale,  the  plant  was  a  manufactur- 
ing establishment  and  exempt.  —  City  of 
Louisville  v.  Zinmeister  b'  Sons,  222  S. 
W.  958. 

Exemptions — "  Owner  "  —  Person  in 
Possession  Taxable.  —  In  a  Washington 
case  the  taxpayer  had  contracted  with  the 
U.  S.  Emergency  Fleet  Corporation  to 
construct  ships,  that  corporation  upon 
making  payment  at  the  times  specified,  to 
thereupon  become  the  owner,  to  such  ex- 
tent,   of    the    product.      Exemption    was 
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claimed  of  a  portion  of  the  amount  as- 
sessed by  reason  of  such  ownership  pro- 
vided in  the  contract.  It  was  held  that 
the  taxpayer  was  the  owner  for  purposes  of 
taxation  of  all  the  property  in  his  posses- 
sion; that  the  contract  in  question  was  a 
private  matter  with  which  the  assessor  was 
not  concerned.  The  ruling  law  as  cited 
from  37  Cyc.  at  page  788,  was  held  to  be 
that  a  person  to  be  the  owner  and  taxable 
for  property  is  not  required  to  have  an  un- 
encumbered title  but  he  must  be  vested 
with  apparent  legal  title  or  with  possession, 
coupled  with  such  claims  and  evidences  of 
ownership  as  will  justify  the  assumption 
that  he  is  the  owner.  —  Sican  Shipyards 
Corporation  v.  Thurston  County,  190  Pac. 
1015. 

Limits  —  Constitutional  Limit  Not 
Self-Executing  and  Not  Exclusive. — 
The  constitutionality  of  a  statute  limiting  a 
tax,  as  being  in  violation  of  the  constitu- 
tional limit  was  raised  in  a  North  Dakota 
case.  The  constitution  provided  a  certain 
limitation.  A  statute  was  enacted  also 
containing  a  limit.  It  w-as  claimed  that 
the  constitutional  provision  operated  to 
prevent  any  further  limitation  by  statute. 
The  court  rejected  this  claim,  holding  that 
the  constitutional  provision  was  not  by  its 
terms  self -executing  so  as  to  prevent  other 
legislation  not  inconsistent  with  that  con- 
tained in  the  constitution. 

The  tax  in  question,  while  within  the 
constitutional  limit,  exceeded  that  in  the 
statute  and  was  held  void  to  the  extent  of 
the  excess.  —  Great  Northern  Ry.  Co.  v. 
Duncan,  176  N.  W.  992. 

Limits — "Valuation"  means  Assessed 
Valuation. — In  construing  the  legality  of 
a  levy,  challenged  as  being  in  excess  of  the 
limit  fixed  by  the  constitution  and  by  a 
statute  in  which  the  basis  was  a  certain 
rate  upon  the  "  valuation  ",  this  was  con- 
strued to  mean  the  assessed  valuation, 
which  in  Nebraska  was  one-fifth  of  the 
full  value.  The  levy  in  question  exceeded 
the  limit  as  so  construed  and  the  excess 
was  held  invalid. — Beadle  v.  Sanders,  177 
N.  W.  789. 

Limit  Law  Mandatory — Excess  Levy 
Void. — The  South  Dakota  court  construed 
a  statute  (Sec.  2127  Rev.  Pol.  Code,  as 
amended  by  L.  1905,  ch.  43),  requiring  an 
itemized  statement  of  expenses  as  a  basis 


for  levies  and  prohibiting  levies  in  excess 
thereof,  to  be  mandatory  upon  the  officials 
and  held  a  tax  sale  for  a  tax  to  meet  ex- 
penses in  excess  of  those  required,  void. 
The  decision  in  French  v.  Edwards,  13 
Wall.  506,  was  cited  as  indicating  the  man- 
datory character  of  legislation  designed  to 
protect  the  rights  of  the  citizens  and  that 
such  legislation  must  be  followed  or  the 
acts  done  will  be  invalid.  —  Mallery  v. 
Griifin,  177  N.  W.  818. 

Budgetary  Laws  —  Tax  in  Excess  of 
Requirements  Enjoined.  —  The  Louisi- 
ana court  held  that  where  the  local  author- 
ities had  imposed  a  levy  upon  a  percentage 
of  full  value  which  would  produce  a  tax 
in  excess  of  the  requirements  of  the  esti- 
mated expenses,  the  excess  was  invalid.  It 
consequently  held  that  the  complaining 
property  owner  was  entitled  to  have  the 
valuation  of  his  property  cut  down  to 
such  a  percentage  as  was  shown  to  be 
sufficient,  if  all  property  was  similarly  re- 
duced, to  produce  the  required  revenue. 
It  was  held  not  necessary  to  decide  what 
effect  this  would  have  upon  other  prop- 
erty owners  who  had  paid  their  taxes  with- 
out protest,  although  an  appropriate  ruling 
w^as  cited  as  to  be  found  in  Fuselier  v.  St. 
Landy  Parish,  31  So.  678. 

It  was  held  that  a  budget  was  required 
by  the  statute  and  must  be  made  and  ad- 
hered to  and  could  not  be  disregarded  be- 
cause the  actual  expenditures  might  be 
fairly  thought  to  exceed  the  estimates; 
that  the  authorities  could  not  disregard  the 
safeguard  provided. 

Numerous  authorities  were  cited  show- 
ing that  the  settled  jurisprudence  of  the 
state  was  that  the  levy  of  a  tax  not  pre- 
ceded by  a  budget,  published  as  required 
by  the  statute,  was  void  and  could  not  be 
enforced.  —  Vernon  Parish  Lumber  Co.  v. 
Word,  84  So.  358. 

In  a  similar  case  the  court  held  that  a 
complaining  taxpayer  could  introduce  evi- 
dence to  show  that  revenues  from  licenses 
and  fees,  omitted  from  the  parish  budget, 
were  sufficient  to  justify  a  reduction  in  the 
assessment  ratio  to  be  applied  to  complain- 
ant's property,  the  excess  being  enjoined. 
— Peavy-Wilson  Lumber  Co.  v.  Police 
Jury,  84  So.  361. 

Real  Estate  —  Conveyance  with 
Conditional  Reversion — Exemptions — 
Educational  Uses  —  "  Buildings  "   In- 
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CLUDEs  Land. — A  conveyance  was  made  to 
an  educational  institution  of  Georgia,  with 
provision  for  reversion  to  grantor  upon 
failure  of  grantee  to  observe  certain  con- 
ditions. The  land  was  assessed  to  the 
grantor  upon  the  ground  that  the  effect  ot 
the  deed  was  not  to  vest  title  in  the  gran- 
tee, the  conditions  in  the  deed  being  claimed 
conditions  precedent  and  not  subsequent. 

The  court  held  the  intent  of  the  grantor 
to  be  that  the  title  should  vest  in  the  gran- 
tee and  that  the  possibility  of  reverter  was 
not  an  estate  in  land  subject  to  taxation. 

It  was  further  claimed  that  only  the 
buildings  of  an  educational  institution 
were  exempt  under  the  constitutional  pro- 
vision which  did  in  fact  so  confine  the  ex- 
emption. The  court,  being  confronted  with 
a  question  not  theretofore  decided,  after 
reviewing  authorities  in  other  jurisdictions, 
held  that  being  permanent  structures,  a 
construction  consonant  with  the  purpose  oi 
the  exempting  statute  should  be  adopted 
and  upon  such  a  consideration  held  that 
the  buildings  should  be  construed  as  em- 


bracing the  land  upon  which  they  were 
located  and  that  adjacent  thereto,  neces- 
sary for  their  proper  use,  occupancy  and 
enjoyment.  The  assessment  in  question 
was  held  invalid.  —  Mayor  and  Council  of 
Gainsrillev.  Brcnau  College,  103  S.  E.  164. 

Real  Property — Telegraph  Line  on 
Railroad. — The  nature  of  the  property  of 
a  telegraph  company,  situated  on  the  right- 
of-way  of  a  railroad,  pursuant  to  a  con- 
tract containing  mutual  covenants  and 
agreements,  was  construed  in  a  case  where 
the  company  resisted  a  special  improvement 
tax,  claiming  that  the  lines  were  personal 
property  and  not  liable  to  such  assessment. 

The  court  rejected  the  claim,  holding 
that  the  lines  were  real  estate,  notwith- 
standing the  clause  permitting  termination 
of  the  contract,  citing  Telegraph  Co.  v. 
Ry.  &■  Banking  Co.,  227  Fed.  276,  and 
Telegraph  Co.  v.  State,  9  Baxt.  (Tenn.) 
509,  and  were  subject  to  the  assessment  in 
question. — Western  Union  Tel.  Co.  v.  Road 
Imp.  Dist.,  222  S.  W.  717.       ■ 
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BACK  VOLUMES  OF  PROCEEDINGS- 
SPECIAL  SALE 

An  unnecessarily  large  number  of  copies 
of  early  volumes  of  the  Proceedings  were 
printed  and  it  now  seems  desirable  to  dis- 
pose of  these  through  the  members,  at  a 
nominal  figure.  It  is  tliought  that  mem- 
bers who  have  not  supplied  themselves  with 
these  volumes  will  wish  to  do  so  and  that 
those  who  already  have  copies  may  be 
willing  to  assist  by  ordering  one  or  more 
copies,  to  be  sent  to  some  acquaintance  who 
thus  may  become  interested  in  the  Associa- 
t'os,  or  to  some  local  librarv.    The  volumes 
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in  question  are  I,  IV  and  V,  which  are 
fully  as  useful  as  the  later  volumes  for 
purposes  of  reference  and  contain  much 
that  is  of  present  interest. 

A  nominal  price  has  been  fixed  of  50c. 
each  for  single  volumes  or  30c.  where 
more  than  one  volume  is  ordered,  which 
will  cover  postage  and  packing. 

Members  will  render  a  distinct  service 
by  helping  in  this  disposition  of  the  vol- 
umes.     For    obvious   reasons   this    special 
offer  will  be  available  only  whi]^-be:^«x6«as,^ 
supply  lasts.  ..^'^'^'Tf    \   i-T^-^^^r^w 

A  NEW  FEATURE  5>0^ 

THE  "BULLETIN"/'  nPC!"-    ^  1920 

For  some  time,  '^itlJ;.,the  kind  coopera- 
tion of  Professor  W^'!/h\^oi  Oberlijj^, 
Ohio,  Editor  of  our'^-i^^fe^tfTuBKcd- 
tions  "  department,  consideration-has  bten 
given  to  the  establishment  of  a  department 
for  the  record  of  rulings  on  income  tax 
matters,  in  states  having  such  laws.  With 
the  assurance  from  most  of  such  states  that 
they  will  cooperate,  it  has  been  determined 
to  try  out  the  matter,  beginning  possibly 
in  the  January  issue,  under  the  editorship 
of  Professor  Lutz. 

There  is  reason  to  hope  that  this  will 
develop  in  a  useful  and  interesting  way 
and  it  is  not  beyond  possibility  that  co- 
operative action  may  profitably  be  ex- 
tended to  all  questions  of  common  interest 
in  all  the  states,  by  means  of  a  further  de- 
partment in  which  rulings  may  be  noted, 
applicable  to  the  general  tax  laws  of  the 
various  states,  or  such  a  department  might 
take  the  form  of  questions  and  answers,  in 
which  not  only  the  officials  but  all  the 
members  might  participate. 

The  Editor  would  be  pleased  to  receive 
comments  and  suggestions  on  these  propo- 
sitions. 
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MODEL  TAX  COMMITTEE 

As  indicated  in  the  November  i-sue,  the 
Model  Tax  Committee  is  about  to  hold  a 
meeting  to  consider  the  income  tax  and 
business  tax  proposals  in  detail  and  such 
other  matters  as  seem  pressing  at  this  time. 

The  decision  to  hold  this  meeting  was 
not  reached  without  much  careful  thought 
and  consideration.  It  not  only  requires 
considerable  sacrifice  of  time  on  the  part 
of  the  members,  at  a  period  in  the  year 
when  time  is  difficult  to  find,  but,  what  is 
of  especial  moment  to  the  Treasurer,  in- 
volves a  heavy  draft  upon  the  resources  of 
the  Association  at  a  time  M-hen  they  are 
already  greatly  strained  by  the  extraordi- 
nary increase  in  current  expenses. 

This  paragraph  may  happen  to  appeal 
to  some  kind  and  patriotic  member  in  a 
way  which  will  induce  him  to  make  a 
special  contribution  to  the  very  important 
work  of  this  committee,  work  which  is 
likely  to  have  a  widely  extended  influence 
upon  the  tax  legislation  of  the  country  and 
which  will  be  reflected  in  increased  use- 
fulness and  consequent  value  of  the  Asso- 
ciation as  a  whole. 

It  is  at  least  hoped  that  members  reading 
this  will  at  once  remit  dues  or  contribu- 
tions, without  further  notice  from  the 
Treasurer,  increased  if  possible  by  such 
amounts  as  tlie  occasion  warrants. 

THE  PERSONAL  INCOME  TAX 

The  meeting  of  the  Model  Committee 
just  noted  will  have  as  one  purpose,  the 
consideration  and,  if  possible,  the  ap- 
proval of  at  least  the  general  construction 
of  a  model  personal  income  tax  law,  suit- 
able for  use  as  a  guide,  by  the  ordinary 
state. 

The  need  of  standardized  treatment  of 
terms  and  of  certain  provisions  which  are 
involved  in  all  income  taxation,  is  so  ap- 
parent that  discussion  seems  unnecessary. 
The  very  fact  that  at  certain  points,  dif- 
ferent treatment,  even  of  fundamentals, 
may  properly  l)e  made,  rather  emphasizes 
the  need  of  this  standardization.  As  in 
many  tax  problems  which  touch  the  tax- 
payer in  his  relation  to  business  and  in- 
vestment in  many  states,  those  which  are 
presented  in  the  tax  on  a  citizen  with  re- 
spect to  his  income,  present  problems  in 
which  success,  from  the  standpoint  of  yield, 
of  equity  and  of  the  general  attitude  of  the 


taxpayer,  depends  in  considerable  degree 
upon  avoidance  of  those  interstate  compli- 
cations which  have  long  been  a  source  of 
irritation  and  injustice  in  property  taxa- 
tion. 

If  this  committee  is  able  to  formulate  a 
law  which  will  avoid  a  repetition  of,  for 
instance,  the  evils  arising  from  the  concept 
of  situs  in  personal  property  taxation  ; 
Avhich  will  appeal  to  the  average  taxpayer 
as  involving  as  little  complication  as  pos- 
sible; which  will  tend  to  approximate 
uniformity  between  the  states  in  the  deter- 
mination of  taxable  net  income,  and  which, 
above  all,  will  be  something  which  the 
legislator  will  follow,  as  a  practical  solu- 
tion, in  lieu  of  his  own  preconceived  and 
possibly,  in  some  aspects,  more  theoretically 
accurate  notions  of  what  should  be  done 
with  a  difficult  matter,  it  will  deserve  the 
lasting  thanks  of  the  American  people. 

THE  SALT  LAKE  DISCUSSION 

At  Salt  Lake  City,  the  time  devoted  to 
the  consideration  of  state  income  taxation 
was  very  greatly  limited.  The  draft  of  a 
personal  income  tax  law  submitted  through 
the  kindness  of  Mr.  Bond,  was  only  briefly 
discussed,  as  was  inevitable.  The  subject 
requires  no  little  close  application  and  a 
consideration  of  the  many  angles  which 
are  constantly  being  developed  in  admin- 
istration. 

The  Editor  has  had  the  advantage  of 
reading  in  full  the  report  of  the  session 
and  the  able  papers  that  were  merely  sum- 
marized in  presentation,  by  Messrs.  Graves, 
Shaw  and  Strader.  He  has  also  had  the 
benefit  of  correspondence  with  these  and 
other  members,  on  certain  points.  This 
experience  leads  him  to  take  a  somewhat 
hopeful  view  of  the  possibility  that  the 
Model  Committee  may  reach  a  substan- 
tially unanimous  conclusion  upon  the  main 
features  of  the  law  which  they  will  submit 
as  approved  by  them. 

They  will  have  the  Bond  draft  before 
them,  with  the  changes  already  made  by 
him  for  incorporation  in  the  record  of  the 
Proceedings.  These  changes  may,  per- 
haps, be  noted  here  to  advantage,  as  some 
members  may  contemplate  using  the  orig- 
inal draft  prior  to  the  publication  of  the 
law,  as  approved  by  the  Committee  and 
which  we  hope  to  publish  in  the  January 
Bulletin. 
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Some  changes  are  merely  in  phraseology 
but  attention  is  directed  to  the  following, 
which  are  of  greater  significance: — 

Section  3  (4)  — The  exemption  of  any 
interest  will  not  be  suggested.  This  is  in 
accord  with  the  unanimous  sentiment  of  the 
conference.  The  exemptions  existing  at 
the  time  of  the  enactment  of  the  law,  are 
not  considered  to  require  attention  in  the 
average  state  as  was  thought  desirable  in 
Massachusetts. 

Section  4  (2) — The  language  as  to  the 
limitation  on  interest  deduction  has  been 
changed. 

Section  4 — The  proviso  after  subdivision 
(9)   has  been  extended  to  paragraph   (8). 

Section  30 — All  dates  are  left  blank,  as 
is  of  course  necessary. 

Section  37 — This  method  of  distribution 
is  retained,  as  it  is  merely  one  method  and 
happens  to  be  the  Massachusetts  method, 
adopted  because  of  the  legislative  exigen- 
cies there.  It  is  not  thought  that  this 
method  will  be  considered,  other  than  as  a 
suggestion. 

Section  38 — The  requirements  have  been 
extended  to  all  classes  of  payers  and  payees. 

The  necessary  elimination  of  interest  on 
coupon  bonds  has  been  made  and  the 
Massachusetts  method  of  reporting  divi- 
dends substituted  for  that  contained  in  the 
draft. 

Section  39  —  The  publication  of  statis- 
tics is  made  mandatory  instead  of  permis- 
sive. 

These  are  such  changes  as  should  neces- 
sarily be  had  in  mind  by  one  making  use 
of  this  draft.  Doubtless  members  will 
prefer  to  await  the  action  of  the  Model 
Committee  on  this  subject,  before  consid- 
ering the  form  of  an  income  tax  law.  Out 
of  consideration  for  this  Committee  and  in 
the  interest  of  the  Association,  nothing 
should  be  referred  to  as  approved  by  the 


Association  or  by  the  Committee  until  after 
it  has  concluded  its  work  on  a  draft. 

THE  BUSINESS  TAX 

The  second  main  job  which  the  Model 
Committee  will  tackle  at  its  coming  meet- 
ing, is  the  Business  Tax.  For  this  it  has 
no  well-defined  example  because  the  tax 
which  it  suggested  in  its  preliminary  re- 
port was  a  real  business  tax,  operating 
uniformly  and  equally,  regardless  of  ho\\r 
the  business  is  carried  on.  This  sort  of  a 
tax  is,  so  far  as  we  know,  unknown  in  the 
United  States. 

The  committee  will  need  all  of  its  wis- 
dom and  that  of  all  the  members,  to  ac- 
complish this  task.  The  probabilities  are- 
that  it  will  issue  a  tentative  draft,  to  be 
criticized  by  the  members  and  to  be 
changed,  as  the  advisability  of  change  is- 
apparent.  The  main  problem  here  is  with 
the  apportionment  of  income  between  states 
and  we  hope  to  have  a  special  committee 
submit  its  findings  on  that  point  either  be- 
fore or  at  the  next  conference. 

It  may  be  possible  that  a  draft  of  this 
law  also  may  be  printed  in  the  January- 
issue. 

Whatever  happens  and  is  done  the  Com- 
mittee would  at  all  times  welcome  sugges- 
tions from  the  members  about  either  of 
these  two  laws  or  any  other  subject  which 
may  be  appropriate  for  its  consideration. 
The  Editor  is  able  to  appreciate  the  sense 
of  uncertainty  and  lack  of  efficiency  which 
comes  when  work  of  the  Association  must 
be  done  by  one  or  by  a  few  individuals,, 
without  any  adequate  touch  with  the  views- 
and  thoughts  of  the  members  in  general. 
A  little  help  from  many  members,  givert 
now  and  then,  to  a  common  project,  would 
accomplish  much  more  than  might  seem, 
possible  to  one  not  in  immediate  contact 
with  it. 


PERSONAL  NOTES 


We  announce  with  deep  regret  the  com- 
ing retirement  from  the  harness  of  our 
war  horse  C.  M.  Zander,  for  many  years 
member  or  chairman  of  the  Arizona  Tax 
Commission.  Mr.  Zander  has  always  been 
a  staunch   friend  of  this  Association,  has 


served  with  interest  on  its  committees  and 
has  been  a  strong  force  for  rational  taxa- 
tion, in  season  and  out.  He  is  a  member 
of  our  Executive  Committee  and  we  shall 
expect  him  to  keep  close  and  watchful  in- 
terest in  our  work. 
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As  was  announced  by  the  Secretary  at 
Salt  Lake  City,  Mr.  Allen  R.  Foote,  our 
founder  and  first  president,  was  compelled 
to  undergo  a  major  operation  in  the  sum- 
mer. His  letter,  read  at  one  of  the  ses- 
sions, showed  him  to  have  rallied  well 
from  this  operation  and  subsequent  advices 
indicate  recovery  of  strength  and  mental 
vigor. 


li  will  be  recalled  that  Senator  Mills 
kindly  consented  to  appear  before  the 
budget  committee  of  the  Senate  as  a  repre- 
sentative of  this  Association  in  support  of 
effective  budgetary  reform. 


Among  the  successful  candidates  at  the 
recent  election  were  A.  O.  Brown,  who  was 
elected  Governor  of  New  Hampshire,  and 
Thomas  S.  Campbell,  reelected  Governor 
of  Arizona. 


Charles  A.  Plumley,  former  tax  com- 
missioner of  Vermont  and  later  engaged  in 
special  tax  work,  has  been  chosen  Presi- 
dest  of  Norwich  University,  Northfield, 
Vermont. 


Mr.  Edward  A.  Harriman,  formerly  of 
New  Haven,  has  opened  an  office  in  the 
Southern  Building.  Washington.  D.  C. 


Honorable  Ogden  L.  Mills,  member  of 
the  Model  Taxation  Committee,  formerly 
state  senator  in  New  Vork  and  chairman 
of  the  legislative  committee  Avhich  was  re- 
sponsible for  the  enactment  of  the  state 
income  tax  in  that  state,  was  elected  con- 
gressman at  the  recent  election.  We  feel 
that  in  him  we  shall  have  in  Congress  one 
•who  has  a  thorough  grasp  of  the  tax  prob- 
lem, both  national  and  state,  and  who  will 
be  intelligently  sympathetic  in  all  matters 
pertaining  to  public  finance. 


Mr.  Alexander  Hamburg,  who  has  been 
for  some  years  a  close  student  of  taxation 
and  has  had  extraordinary  experience  in 
the  details  of  tax  law  and  practice,  both 
federal  and  state,  has  opened  an  office  at 
63  Wall  Street,  New  York  City.  The 
Editor  notes  with  pleasure  the  progress  of 
this  member,  who  has  on  numerous  occa- 
sions been  of  distinct  assistance,  through 
contributions  to  the  Bulietix,  particularly 
in  the  department  of  Decisions  and  Rulings. 


LEGISLATIVE  NOTES 

CONSTITUTIONAL   AMENDMENTS 


Under  this  general  head  we  may  prop- 
erly include  the  results  of  the  election  on 
various  proposals  for  constitutional  changes, 
submitted  by  the  legislatures  or  initiated, 
as  in  some  states,  by  petition. 

Reference  was  made  to  such  proposals 
in  the  November  Bulletin  and  we  now 
note  such  of  the  results  as  have  come  to 
our  notice  through  the  kindness  of  the 
state  taxing  officials. 

In  California,  as  usual,  a  large  number 
of  measures  were  voted  upon,  the  pamphlet 
containing  them,  with  the  arguments  ad- 
duced by  their  advocates  and  opponents  for 
and  against  adoption,  containing  sixty-three 
closely  printed  pages. 

The  so-called  Alien  Poll  Tax  amend- 
ment, requiring  the  assessment  of  a  tax  of 
not  less  than  four  dollars  upon  every  male 
inhabitant  over  twenty-one  and  under  sixty 
years  of  age,  was  carried  by  a  large 
majority. 


The  amendment  providing  additional 
money  for  common  schools,  adding  kinder- 
gartens and  involving  additional  state, 
county  and  school  district  levies,  with 
specific  requirement  as  to  apportionment  of 
state  funds  to  teachers'  salaries  exclusively, 
was  carried. 

An  amendment  exempting  from  taxa- 
tion, real  property  acquired  for  orphanages 
was  carried  by  a  large  majority. 

A  single  tax  initiative  measure  exempt- 
ing personal  property  from  taxation  and 
requiring,  beginning  January  1,  1924,  all 
public  revenues  to  be  raised  by  taxing  land 
values  only,  was  defeated  by  an  overwhelm- 
ing majority.  This  measure  provided  that 
war  veteran,  church  and  college  exemptions 
and  public  utilities  should  not  be  affected 
thereby. 

An  amendment  providing  for  the  call- 
ing of  a  constitutional  convention  was  de- 
feated. 
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An  initiative  measure  providing  for  an 
advalorem  tax,  to  be  levied  for  the  sup- 
port of  the  state  university  and  putting  it 
under  the  control  of  a  Board  of  Regents,  is 
in  doubt  as  we  go  to  press. 

In  Colorado,  an  amendment  increasing 
the  maximum  limit  of  state  levy  from  four 
to  five  mills  and  one  for  a  bond  issue  of 
$5,000,000  for  roads  were  adopted,  both 
by  large  majorities. 

A  constitutional  amendment  to  have  the 
state  guarantee  $18,000,000  in  bonds  to 
build  three  separate  tunnels  through  the 
Continental  Divide,  such  tunnels  to  be  used 
chiefly  for  railroad  transportation,  but  to 
be  built  large  enough  to  provide  for  state 
highways  and  the  conveyance  of  water 
from  the  western  to  the  eastern  slope  of 
the  state,  was  defeated  by  apparently  ten 
thousand  majority.  This  amendment  was 
.supported  by  both  of  the  leading  political 
parties,  most  of  the  large  newspapers,  and 
most  of  the  commercial,  farm,  stock  and 
labor  organizations  of  the  state.  In  view 
of  the  fact  that  the  conservative  members 
of  both  political  parties  joined  in  defeat- 
ing, by  an  enormous  majority,  many  candi- 
dates who  had  been  nominated  or  sup- 
ported by  the  Non-Partisan  League,  chiefly 
for  the  reason  that  said  League  appears  to 
be  tending  toward  state  socialism,  it  is 
thought  strange  and  inconsistent  that  so 
many  of  the  conservative  organizations  and 
people  supported  this  amendment,  and  still 
more  remarkable  that  the  people  defeated 
the  measure  in  the  face  of  the  powerful 
support  given  it. 

A  constitutional  amendment  increasing 
the  salary  of  the  Governor  and  members  of 
the  supreme  court  was  defeated  by  a  very 
large  majority. 

An  initiated  bill  to  provide  additional 
funds  for  the  state  Insane  Asylum,  was 
carried  by  a  very  large  majority. 

Unfortunately  the  plan  strongly  urged 
by  the  Tax  Commission,  to  increase  the 
terms  of  all  state  and  county  officials  from 
two  to  four  years,  did  not  come  up  because 
of  failure,  by  a  small  margin,  to  secure  a 
sufficient  number  of  signatures  to  the  peti- 
tion. 

In  Kansas  tlie  result  of  the  election  on 
the  tax  amendment  which  was  printed  in 
full  in  the  October  Bulletin,  indicates 
that  it  was  lost  by  approximately  50,000 
majority.     A   clipping   from   the    Topeka 


Capital  indicates  the  determination  of  Gov- 
ernor Allen  to  continue  the  fight,  which  he 
considers  to  have  been  lost  through  propa- 
ganda of  a  so-called  "Taxpayers'  League". 
As  usual,  no  provision  was  made  for  a  cam- 
paign in  behalf  of  this  amendment,  thus 
giving  the  advantage  to  a  well  organized 
opposition,  said  to  be  composed  of  grange 
officers,  railroads,  trust  companies,  banks, 
mortgage  loan  companies  and  the  Farmers' 
Union. 

The  amendment  providing  state  aid  for 
good  roads  was  adopted  by  a  majority  of 
about  82,000  and  the  so-called  "  farm 
tenantry "  amendment,  under  which  the 
state  would  be  authorized  to  create  a  fund 
to  encourage  the  purchase,  improvement 
and  ownership  of  agricultural  lands  and 
the  occupancy  and  cultivation  thereof,  has 
been  adopted  by  about  1  7,000  majority. 

In  Louisiana  the  ft)llo\ving  amend- 
ments were  adopted : 

Providing  for  an  additional  tax  levy  for 
school  purposes  in  the  various  parishes,  ex- 
cept in  Orleans  which  is  covered  by  a 
special  amendment.  The  parish  school 
board  in  that  parish  is  authorized  to  issue 
tax-exempt  obligations,  the  provisions  as  to 
such  exemption  being  constituted,  by  the 
amendment,  a  contract  between  the  holders 
and  the  board. 

Providing  for  an  additional  state  levy 
of  one  mill  in  aid  of  public  education. 

Providing  a  special  tax  in  New  Orleans 
to  maintain  a  double  platoon  system  in  the 
fire  department  and  a  triple  platoon  sys- 
tem in  the  police  department,  with  increase 
in  pay  in  both  departments. 

Providing  pensions  for  Confederate  vet- 
erans. 

Refreshing  relief  from  the  above  is  the 
rejection  of  an  amendment  which  would 
have  granted  tax  exemption  for  ten  years 
to  industries  located  on  the  navigation 
canal  at  New  Orleans. 

In  Minnesota  the  amendment  provid- 
ing for  a  trunk  highway  system  was  adopted 
by  an  overwhelming  majority. 

The  income  and  personal  property  ex- 
emption amendment  was  decisively  de- 
feated. 

An  initiated  law,  making  it  possible  to  as- 
sess the  property  of  railroad  companies  for 
special  improvements,  was  adopted.  This 
law  was  not  noted  in  our  November  issue. 
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In  Montana,  a  referendum  was  held 
on  an  act  to  establish  athletic  commissions 
and  regulating  sparring  and  wrestling,  with 
provision  that  fifty  per  cent  of  the  net  re- 
ceipts realized  shall  be  paid  to  the  state 
treasury  to  be  used  for  the  support  of  a 
home  for  World  War  veterans. 

A  TOte  was  taken  on  an  initiative  law 
providing  an  increased  state  levy  of  one 
and  one-half  mills,  for  a  period  of  ten 
years,  for  the  support  of  the  University  of 
Montana.  ' 

Another  initiated  measure  authorizes  the 
state  to  incur  an  indebtedness  of  $5,000,000 
over  existing  limitations,  for  the  construc- 
tion, repair  and  equipment  of  buildings  for 
the  several  educational  institutions  under 
the  control  of  the  State  Board  of  Educa- 
tion. 

These  three  propositions  were  adopted. 

An  initiated  law  to  permit  an  indebted- 
ness of  $20,000,000  over  existing  limita- 
tions, for  the  creation  of  a  state  Irrigation 
Development  Fund,  one  creating  County 
Boards  of  Equalization  and  a  State  Tax 
Commission,  the  latter  having  full  power 
and  authority  over  the  tax  laws  and  their 
administration,  and  one  to  authorize  an 
indebtedness  of  $15,000,000  for  state  high- 
^vays  were  defeated. 

In  New  Hampshire  the  amendments 
proposed  by  the  constitutional  convention 
authorizing  an  income  tax  and  a  progres- 
sive inheritance  tax.  described  in  the  Bul- 
letin of  April,  1920,  were  rejected,  as 
were  the  'other  five  amendments  proposed 
by  that  convention. 

This  means,  as  stated  by  Mr.  Matthews, 
that  New  Hampshire  will  not  have  an  in- 
come tax  at  present,  if  ever. 

New  Hampshire  already  has  a  direct 
inheritance  tax  with  progressive  rates  and 
liberal  exemptions,  everything,  in  fact, 
which  would  have  been  available  if  the 
amendment  had  been  '  adopted.  Several 
years  ago,  an  act  substantially  identical 
with  the  present  law  was  submitted,  while 
pending  in  the  House  of  Representatives, 
to  the  supreme  court  for  an  opinion  upon 
its  constitutionality  and  was  returned  by 
the  court  without  an  opinion,  on  the  ground 
that  the  subject  might  involve  private 
rights,  'which  the  court  thought  should  not 
be  passed  upon  ^.v  parte,  in  advance  of  the 
enactment  of  the  law,  incidently  remark- 
ing  that  the  meml)ers   of   the  court  were 


not  in  accord  upon  the  questions  submitted. 
Upon  this  report  the  act  failed  to  pass. 
At  the  last  session  the  present  law,  which 
was  substantially  like  the  one  previously 
proposed,  was  passed,  with  the  knowledge 
that  it  might  be  attacked  as  unconstitu- 
tional, but  with  the  idea  that  it  might  as 
well  be  determined  first  as  last  what  the 
court  really  thought  about  it. 

When  the  Constitutional  Convention  was 
in  session,  it  was  suggested  that  it  might 
help  the  situation  if  an  amendment  to  the 
constitution,  covering  the  disputed  ques- 
tions, could  be  put  through,  notwithstand- 
ing the  fact  that  such  an  amendment  would 
probably  not  be  retroactive.  As  a  result 
of  the  failure  to  ratify,  the  present  lavv 
w'ill  probably  now  have  to  be  defended  in 
court. 

In  New  Mexico,  a  $2,000,000  road 
bond  proposition  was  voted  on,  the  result 
of  which  is  not  as  yet  announced.  It  was 
confidently  asserted  before  the  election 
that  it  would  be  defeated. 

North  Carolina  results  furnish  a  dis- 
tinct contrast  from  the  above  recital  of  in- 
creased levies  and  further  bond  issues.  In 
that  state  an  amendment  was  submitted  to 
provide  for  an  effective  income  tax  law. 
The  old  stumbling-block,  requiring  that  no 
income  should  be  taxed  when  the  property 
from  which  the  income  was  derived  was 
taxed,  is  stricken  out  by  the  ameadment 
and  clauses  added,  definitely  providing  for 
a  tax  on  incomes  of  not  exceeding  six  per 
cent,  with  exemptions  of  $1000  and  $2000. 
An  amendment  also  provides  for  limit- 
ing the  poll  tax  to  $2  for  state  purposes 
and  $1  for  municipal  purposes.  Another 
amendment  reduces  the  rate  of  tax  on 
property  from  66^  cents  to  not  to  exceed 
fifteen  cents  on  the  $100.  Still  another 
a])olishes  the  poll  tax  as  a  qualification  for 
voting. 

In  announcing  the  adoption  of  these 
amendments,  our  executive  committee  mem- 
ber, Tax  Commissioner,  A.  J.  Maxwell, 
writes  as  follows : 

"  I  am  sure  that  you  will  be  pleased  to  learn 
that  the  amendments  were  adopted  by  a  majority 
that  will  perhaps  reach  150,000,  after  a  resource- 
ful and  organized  fight  was  made  against  them. 

"  Our  constitution  contained  a  peculiar  pro- 
vision prohibiting  taxing  income  derived  from 
taxed  property  which  had  the  effect  of  limiting 
our  income  tax  to  income  from  salaries,  wages 
and    fees.     The   amendment  just   adopted   strikes 


No.  3] 


DECEMBER,  1920 


71 


out  that  provision  of  our  constitution  and  substi- 
tutes in  lieu  of  it  specific  authority  to  ta\  net 
income  from  all  sources  with  a  maximum  limita- 
tion of  six  per  cent.  It  is  anticipated  that  our 
General  Assembly,  meeting  in  January,  will  com- 
plete our  tax  program  under  this  authority  by 
providing  entirely  separate  sources  of  revenue  for 
the  state  and  leaving  all  the  property  of  the  state 
subject  only  to  local  taxes.  We  will  be  glad  to 
have  any  suggestions  and  literature  you  can  fur- 
nish us  with  respect  to  construction  of  our  new 
income  tax  law. 

"  I  am  sure  j'ou  will  also  be  pleased  to  learn 
that  our  very  thorough  revaluation  of  jiroperty 
in  the  state  completed  this  year,  under  which  the 
taxable  value  of  the  property  of  the  state  was 
increased  in  round  figures  from  one  billion  to 
three  billion  dollars,  was  completed  without  any 
adverse  effect  in  the  general  election  on  our  party 
responsible  for  this  tax  reform ;  on  the  contrary, 
the  party  majority  was  practically  doubled  and 
its  representation  in  the  General  Assembly  in- 
creased, this  at  a  time  when  the  general  trend  of 
the  country  was  strongly  in  favor  of  the  opposite 
party  rather  indicates  that  the  political  effect  of 
the  tax  revision  was  in  favor  of  the  party  re- 
sponsible for  it." 

From    another   source  we  learn   that   a 


rather  pronounced  factional  fight  was 
made  on  this  tax  program,  for  political 
effect ;  that  the  amendments  were  carried 
b}'  a  majority  of  about  175,000,  which  is 
characterized  as  a  "  wonderful  vote  con- 
sidering that  the  state  democratic  ticket 
majority  was  only  about  80,000.'" 

Tax  Commissioner  Lovell  of  Oregon 
advises  that  the  single  tax  amendment  was 
decisively  defeated. 

In  Utah,  as  Secretary  Bailey  of  the 
State  Board  of  Equalization  advises,  the 
amendment  authorizing  additional  levies 
for  school  purposes  was  carried  by  a  large 
majority ;  that  increasing  the  state  debt 
limit  from  one  and  one-half  to  two  per 
cent  of  the  valuation  of  the  taxable  prop- 
erty was  defeated. 

The  result  of  the  voting  on  the  amend- 
ments submitted  in  Mississippi,  Texas, 
and  Wyoming,  noted  in  the  November 
issue,  has  not  as  vet  been  received. 


THE  TURNOVER  TAX  IN  GREAT  BRITAIN 


CRITICISMS  FROM  THE  FEDERATION  OF  BRITISH  INDUSTRIES 

ALZADA  COMSTOCK 
Mt.  Holyoke  College 


British  industry,  restive  under  the  sixty 
per  cent  excess  profits  duty  provided  for  in 
the  Finance  Act  signed  August  4,  1920,  is 
seeking  a  substitute  tax.  One  of  the  sug- 
gestions which  has  received  most  serious 
attention  is  that  of  a  tax  on  sales,  with  the 
assumption  that  the  rate  would  be  one  per 
cent.  Many  advocates  favor  the  tax  in  a 
simple  form,  avoiding  distinctions  between 
classes  of  goods  or  between  necessities  and 
luxuries.  It  is  urged  that  the  aggregate 
taxation  on  turnover,  like  all  indirect  taxa- 
tion, would  be  borne  by  the  consumer,  and 
not  by  intermediaries  between  the  purchase 
of  raw  material  and  the  purchase  of  fin- 
ished goods. 

This  particular  suggestion  of  an  alterna- 
tive to  the  excess  profits  duty,  which  was 
expected  to  meet  with  rather  general  ap- 
proval from  business  interests,  especially 
in  view  of  the  manner  in  which  it  has 
been  received  in  France  and  Canada,  has 
failed  to  win  the  support  of  the  Federa- 
tion  of  British   Industries.     The  taxation 


committee  of  the  Federation  gave  long  and 
serious  consideration  to  the  turnover  tax 
during  its  study  of  the  possible  alternatives 
to  the  excess  profits  duty  and  came  "  re- 
luctantly "  to  the  conclusion  that  the  ob- 
jections were  too  great.  The  committee 
approached  this  tax  from  the  point  of  view 
of  a  tax  on  the  producer,  which  ought  to 
bear  a  relation  to  the  value  of  the  com- 
modity and  to  the  industrj^'s  "  ability  to 
pay  ".  The  diversity  in  the  character  of 
manufacturing  offered  an  immediate  diffi- 
culty. In  some  industries  the  "labor  effort'* 
involved  is  large  in  relation  to  the  capital 
emploj-ed ;  in  others  it  is  very  small.  In 
view  of  the  facts  it  seemed  to  the  committee 
that  no  flat  percentage  rate  could  be  fair. 

The  committee  then  considered  the  alter- 
native plan  of  deciding,  by  means  of  some 
appropriate  tribunal,  the  rate  of  tax  for 
each  separate  industry.  This  plan  pre- 
sented two  serious  difficulties.  In  the  first 
place,  it  did  not  seem  to  touch  cases  of 
vertical  combination,  of  the  kind  found  in 
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the  majiufacture  of  steel  products.  In  the 
second  place,  any  scheme  of  differential  tax 
would  be  upset  in  the  cases  of  industrial 
firms  which  have  complex  works  and  manu- 
facture commodities  which  fall  within  the 
field  occupied  by  other  industries.  It  is 
conceivable  that  a  firm  of  this  kind  might 
be  engaged  in  manufacturing  in  two  or 
more  fields,  and  that  two  different  rates 
of  tax  would  have  to  apply. 

Finally,  since  the  committee  was  strongly 
of  the  opinion  that  a  tax  of  this  form 
should  in  some  way  be  a  reflection  of  both 
value  and  capital  employed,  and  the  con- 
clusions of  the  committee  seemed  to  point 
to  the  necessity  of  a  valuation  of  capital, 
involving  serious  difficulties,  the  proposal 
of  a  turnover  tax  was  rejected. 

The  president  of  the  Federation,  Mr.  W. 
Peter  Rylands,  has  gone  on  record  (Lon- 
don Financier,  July  29,  1920)  as  opposed 
to  the  tax  as  a  substitute  for  the  excess 
profits  tax.  A  tax  of  this  kind  may  be  re- 
garded, according  to  Mr.   Rylands,   as  an 


excise  duty,  and  so  thrown  directly  upon 
the  buyer,  or  as  a  tax  on  the  producer, 
which  should  be  related  either  to  the  char- 
acter and  value  of  the  article  produced  or 
to  the  producer's  ability  to  pay.  In  the 
case  of  a  steel  manufacturer  controlling 
the  .subsequent  processes  down  to  the  pro- 
duction, say,  of  wire-netting,  it  would  be 
difficult  to  provide  that  a  tax  should  be 
applied  at  any  stage  in  the  process  and  be 
borne  only  by  the  finished  production. 
Again,  the  merchant  competitor,  seeking  to 
introduce  commodities  from  abroad,  would 
pay  one  tax  only  upon  the  goods  sold,  and 
even  were  it  possible  to  adopt  some  scheme 
under  which  the  objection  indicated,  aris- 
ing from  the  cumulative  effect  of  the  tax 
upon  a  finishing  firm,  could  be  overcome, 
it  could  hardly  meet  the  case  of  the  foreign 
competitor.  It  would  seem  that  the  im- 
portation of  foreign  finished  manufactures 
would  be  actually  encouraged,  to  the  cor- 
responding detriment  of  Great  Britain's 
manufacturing  interests. 


SIMPLIFICATION  OF  FEDERAL  TAXATION 

Summary  of  address  by  Hugh  Satterlee,  before  the  Broadway  Association,  October  14,  1920 


Federal  taxation,  which  scarcely  more 
than  ten  years  ago  concerned  practicallv 
only  tobacco  and  whiskey  producers  and 
dealers,  and,  in  the  form  of  customs  duties, 
importers,  has  taken  an  unpleasantly  prom- 
inent place  in  the  lives  of  all  of  us.  From 
less  than  $300,000,000  of  internal  revenue 
collections  ten  years  ago,  to  over  $1,400, 
000,000  of  collections  in  1920  from  the 
state  of  New  York  alone,  tells  the  story. 

What  the  people  want  undoubtedly  is 
lower  taxes.  But  realizing  that  taxes  must 
remain  high  for  a  considerable  period,  at 
least,  they  demand  three  things:  (1)  tliat 
the  burden  of  taxation  be  equitably  spread  : 
( 2 )  that  taxes  be  capable  of  being  forecast 
with  rea.sonable  certainty;  and  (3)  that 
the  labor  of  computing  and  reporting  tax 
liability  be  reduced  to  a  minimum.  All 
these  things  are  summed  up  in  and  can  be 
secured  by  the  simplification  of  federal 
taxation. 

Generally  speaking,  in  addition  to  cus- 
toms duties,  which,  on  whatever  theory  im- 
posed, are  strictly  limited  in  productive- 
ness, there  are  four  classes  of  taxes  which 
have  been,  and  as  a  practical  matter  can  be 


imposed  by  the  United  States  Government. 
These  are  ( 1 )  income  taxes ;  ( 2 )  inheri- 
tance taxes;  (3)  occupation  taxes;  and 
(4)  sales  taxes.  Income  taxes  comprise,  of 
course,  the  income  tax  and  the  profits  tax, 
and  also  the  child  labor  tax.  The  exist- 
ing form  of  inheritance  taxation  is  the 
estate  tax.  The  occupation  taxes  comprise 
license  taxes  on  twenty-five  to  thirty  dif- 
ferent occupations  and  businesses,  includ- 
ing the  capital  stock  tax  o\\  corporations. 
The  sales  taxes  include  taxes  on  sales  of 
property,  sales  of  the  use  of  property,  sales 
of  choses  in  action  and  sales  of  services. 

ABOLITION  OR  TRANSFER  OF   REOLXATORV 
TAXES 

Regardless  of  the  foregoing  classifica- 
tion, any  of  the  taxes  may  be  imposed  'for 
the  purpose  of  producing  revenue  or  for 
the  widely  different  purpo.se  of  regulating 
business.  Taxes  are  therefore  revenue 
taxes  or  regulatory  taxes. 

The  first  step  in  a  program  of  simplifi- 
cation should  be  to  abolish  or  to  transfer 
to  some  other  bureau,  the  regulatory  taxes, 
which  include  the  taxes  on  sales  of  oleo- 


N'O.  3] 


DECEMBER,  1020 


78 


margarine,  adulterated  butter,  filled  cheese, 
etc.,  and  the  child  labor  tax.  Another 
measure  which  is  out  of  place  in  a  scheme 
of  taxation  is  the  National  Prohibition  Act. 
The  Internal  Revenue  Bureau  should  be 
rid  of  the  regulatory  taxes  and  of  the  en- 
forcement of  prohibition,  because  they  do 
not  produce  appreciable  revenue ;  because 
they  are  police  measures  rather  than  tax 
measures ;  because  they  constitute  a  very 
real  danger  to  the  morale  of  the  revenue 
service ;  and  because  the  Internal  Revenue 
Bureau  has  more  than  enough  on  its  hands 
without  them.  If  they  serve  any  useful 
purpose,  let  them  be  transferred  to  a 
"  Bureau  of  Internal  Regulation  ". 

ABOLITION  OF  TRIVIAL  TAXES 

A  second  step  toward  simplification 
should  be  the  abolition  of  the  trivial  taxes, 
by  which  are  meant  taxes  designed  to  pro- 
duce revenue  but  which  fail  in  their  object. 
These  include  all  the  present  occupation 
taxes,  except  the  capital  stock  tax,  and 
many  of  the  sales  taxes,  including  the 
luxury  taxes,  most  of  the  manufacturers' 
taxes  and  the  tax  on  works  of  art.  The 
abolition  of  these  taxes  on  fifty  or  sixty 
different  occupations  and  articles  would 
entail  a  reduction  in  revenue  of  only  about 
.$35,000,000. 

ABOLITION"  OF  CAPITAL  STOCK   TAX 

A  third  step  toward  simplification  should 
be  the  abolition  of  the  capital  stock  tax. 
Although  administered  as  efficiently  as  pos- 
sible, it  is  practically  unworkable.  Its 
basis  is  quite  different  from  that  of  any 
other  tax  on  corporations,  and  it  causes 
more  irritation  to  taxpayers  than  it  is 
worth.  The  loss  of  its  yield  of  about 
$100,000,000  of  revenue  should  be  made 
up  in  some  other  way. 

ABOLITION  OF  EXCESS  PROFITS  TAX 

As  a  peace  measure  the  excess  profits 
tax  is  now  universally  condemned.  Its 
fatal  objection  is  that  to  a  factor  not  pre- 
cisely determinable,  net  income,  it  adds  a 
still  more  indeterminate  factor,  invested 
capital,  the  result  being  to  magnify  errors. 

REVISION  OF  THE  INCOME  TAX 

The  income  tax,  which  is  ideal  for  tax- 
ing individuals  according  to  their  ability 
to  pay,  should  sta}-.  but  it  requires  consid- 
erable revision.     Among  the  most  needed 


reforms  are  the  reduction  of  the  surtaxes, 
so  that  certainly  no  more  than  one-half  of 
any  individual's  income  should  be  taken  in 
taxes :  the  apportionment  of  the  tax  on 
sales  of  capital  assets ;  the  adoption  of 
workable  rules  governing  exchanges  of 
property,  especially  in  connection  with 
corporate  readjustments;  the  curtailment 
of  exemptions  from  the  tax;  the  extension 
of  the  provision  for  net  losses  to  cover  all 
years;  the  stabilization  of  rates,  so  that 
the  present  inequalities  resulting  from  at- 
tributing income  or  deductions  to  one  year 
or  another  would  largely  disappear ;  the 
application  of  the  principle  of  stare  decisis 
to  tax  settlements;  and  the  revision  of  the 
form  of  the  statute  and  of  the  return 
blanks,  with  special  reference  to  each  other 
and  to  the  convenience  of  the  public. 

The  present  income  tax,  as  well  as  the 
profits  tax,  on  corporations  should  be  abol- 
ished. If  there  were  any  way  of  taxing  to 
the  stockholders  their  undistributed  shares 
in  the  net  income  of  a  corporation,  no  tax 
on  corporate  net  income  would  be  necessary 
or  desirable,  but,  this  seeming  impracti- 
cable, some  method  of  taxation  must  be 
devised  approximately  to  equalize  the  tax 
on  businesses  conducted  respectively  by  in- 
dividuals and  by  corporations.  The  most 
practical  scheme  so  far  suggested  is  a  tax 
on  the  undistributed  net  profits  of  a  cor- 
poration, which,  to  be  effective,  should  be 
imposed  at  a  rate  approaching  the  highest 
rate  of  tax  on  individuals.  This  tax  has 
the  serious  theoretical  objection  of  perhaps 
unwisely  forcing  distribution  to  stockhold- 
ers, as  well  as  other  objections,  but,  on  the 
other  hand,  it  would  apparently  not  bear 
so  heavily  in  most  cases  as  the  present  com- 
bination of  profits  tax,  income  tax  and 
capital  stock  tax.  Moreover,  the  corporate 
net  income  so  taxed,  when  later  distributed 
to  stockholders,  would  be  free  from  tax  in 
their  hands,  instead  of  as  now  being  sub- 
ject to  surtax. 

EXTENSION  OF  SALES  TAX 

The  foregoing  suggestions  involve  the 
elimination  of  all  the  present  taxes  admin- 
istered by  the  Internal  Revenue  Bureau 
except  the  income  tax,  the  estate  tax  and 
some  of  the  sales  taxes.  The  loss  of  rev- 
enue from  the  abolition  of  the  profits  tax 
and  the  capital  stock  tax  and  the  revision 
of  the  income  tax  would  be  substantial  and 
some  loss  would  result  from  the  abolition 
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of  the  occupation  taxes  and  the  less  pro- 
ductive sales  taxes.  To  make  up  these 
losses,  to  whatever  extent  necessary,  re- 
course to  sales  taxes  is  apparently  inevi- 
table. 

The  four  types  of  sales  taxes  now  chiefly 
advocated  are  ( 1 )  the  addition  to  the  pres- 
ent list  of  taxes  on  further  specific  arti- 
cles; (2)  a  general  tax  on  sales  by  the 
manufacturer;  (3)  a  general  tax  on  sales 
to  the  consumer;  and  (4)  a  tax  on  all 
sales  or  a  general  turnover  tax.  In  a  con- 
sideration of  the  relative  advantages  and 
disadvantages  of  these  forms  of  taxes  a 
review  of  the  past  experience  of  the  In- 
ternal Revenue  Bureau  may  be  helpful. 

At  the  present  time  the  Internal  Revenue 
Bureau  is  administering  sales  taxes  on  (a) 
sales  of  property ;  (b)  sales  of  the  use  of 
property;  (c)  sales  of  choses  in  action; 
and  (d)  sales  of  services.  Illustrations  of 
taxes  on  sales  of  property  are  the  taxes  on 
automobiles,  musical  instruments,  soft  bev- 
erages, tobacco,  jewelry,  toilet  and  medic- 
inal articles,  and  the  so-called  luxury  taxes. 
Illustrations  of  taxes  on  sales  of  the  use 
of  property  are  the  taxes  on  motion  picture 
films,  Pullman  car  accommodations,  and 
admissions.  Illustrations  of  taxes  on  sales 
of  choses  in  action  are  the  taxes  on  the 
issue  and  transfer  of  stock,  on  bonds  of 
indemnity  and  indebtedness,  time  drafts 
and  promissory  notes,  and  various  kinds  of 
insurance.  Illustrations  of  taxes  on  sales 
of  services  are  the  taxes  on  transportation, 
•whether  by  freight,  express,  pipe  line  or  of 
passengers,  on  telegraph  and  telephone  mes- 
sages, and  on  parcel  post  packages. 

The  serious  objections  to  separate  taxes 
on  specific  articles,  aside  from  the  obvious 
inequalities,  and  to  the  manufacturers'  or 
the  consumers'  tax,  arise  from  the  difficulty 
of  identifying  the  article  and  the  manufac- 
turer or  consumer.  Experience  has  shown, 
for  example,  that  it  is  almost  impossible  to 
tell  when  an  automobile  is  and  is  not  an 
automobile,  and  who  is  the  manufacturer 
or  the  ultimate  purchaser  of  it.  A  gross 
sales  or  general  turnover  tax  has  the  initial 
advantage  of  practically  eliminating  this 
difficulty,  because  all  articles  and  all  sales 
would  be  taxed. 

A  gross  turnover  tax  has  its  special  ob- 
jections, which  must  be  carefully  consid- 
ered before  a  decision  is  made  in  its  favor 
and  certainly  should  be  impartially  studied 
with  a  view   to  minimizing  them,  if  pos- 


sible, before  a  decision  is  made  against  the 
tax.  Reverting  to  the  foregoing  classifica- 
tion of  the  kinds  of  sales  taxed,  it  would 
appear  that  a  general  turnover  tax  could 
and  should  properly  apply  to  all  sales  of 
physical  property ;  to  all  sales  of  the  use 
of  property;  and  to  all  sales  of  services, 
including  sales  of  one's  own  as  well  as 
others'  services.  Sales  of  choses  in  action, 
however,  present  very  difficult  problems, 
which  can  only  be  indicated.  The  issue  of 
instruments  of  indebtedness,  such  as  bonds 
and  notes,  should  probably  not  be  consid- 
ered real  sales.  The  same  is  also,  perhaps, 
true  of  issues  of  stock.  The  sales  of  stocks 
and  securities  upon  stock  exchanges  and 
otherwise,  of  notes  and  bills  of  exchange 
by  banks  and  others,  and  of  produce  and 
cotton  for  future  delivery,  are  true  sales, 
but  to  tax  them  uniformly  with  sales  of 
physical  property  would  seem  to  be  out  of 
the  question.  On  the  other  hand,  policies 
of  insurance  should  be  subject  to  the  uni- 
form tax. 

A  gross  turnover  tax  would  unquestion- 
ably produce  an  enormous  amount  of  rev- 
enue at  a  very  low  rate.  Its  advocates  say 
that  a  rate  of  one  per  cent  would  not  be 
seriously  felt,  even  though  the  tax  were 
imposed  on  several  successive  sales  of  the 
same  article.  It  so  happens  that  the  only 
taxes  on  sales  of  physical  property  now  ad- 
ministered by  the  Internal  Revenue  Bureau 
which  attach  to  practically  all  sales, 
whether  initial,  intermediate  or  final,  are 
the  tax  on  sales  of  works  of  art  and  the 
stamp  tax  on  conveyance  of  real  property. 
The  ten  per  cent  tax  on  works  of  art  is 
felt  to  be  unjust,  while  the  one-lenth  of 
one  per  cent  stamp  tax  on  real  estate  is 
cheerfully  borne.  A  one  per  cent  tax  on 
sales  of  either  commodity  might  very  well 
provoke  little  opposition. 

CONCLUSION 

By  way  of  summing  up,  it  is  proposed 
to  abolish  or  transfer  to  another  bureau 
the  regulatory  taxes  and  prohibition  en- 
forcement ;  to  abolish  the  trivial  taxes,  the 
capital  stock  tax  and  the  profits  tax;  to 
revise  the  income  tax  downward ;  to  sub- 
stitute for  the  sales  taxes  a  general  turn- 
over tax,  if  after  adequate  study  that  be 
found  to  be  practicable;  and  to  limit  the 
taxes  administered  by  the  Internal  Revenue 
Bureau  to  the  income  tax,  the  estate  tax 
and  the  sales  tax. 
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INCOME  TAX  EXEMPTION 

GEORGE  E.   PUTNAM 
Washington  University,  St.  Louis 

Address  before  the  Louisiana  Bankers'  Association 


The  origin  of  the  general  practice  of 
exempting  public  securities  from  taxation 
in  the  United  States  is  to  be  found  in  the 
fact  of  our  dual  form  of  government,  state 
and  federal.  While  the  Constitution  at- 
tempted to  define  the  powers  and  limita- 
tions of  the  two  governments  in  the  matter 
of  taxation,  it  failed  to  anticipate  the  con- 
flict that  arose  over  the  question  of  tax 
jurisdiction. 

Early  in  our  history  the  state  of  Mary- 
land attempted  to  tax  the  notes  and  opera- 
tions of  a  branch  of  the  second  bank  of 
the  United  States.  The  federal  Supreme 
Court  declared  the  Maryland  law  uncon- 
stitutional on  the  ground  that  if  the  states 
had  the  power  to  tax  the  instrumentalities 
of  the  federal  government,  they  had  the 
power  to  destroy  it  —  a  power  that  was 
never  intended  by  the  American  people. 

As  a  result  of  this  and  subsequent  de- 
cisions, it  is  an  unquestionable  law  of  the 
land  that  no  state  can  impose  a  tax  upon 
the  bonds  of  the  federal  government. 
This  is  precisely  as  it  should  be.  If  the 
states  had  been  permitted  to  levy  their  two 
per  cent  property  taxes  on  the  holders  of 
federal  bonds,  and  their  tax  laws  had  been 
enforced,  not  only  would  the  price  of  the 
bonds  have  been  materially  reduced,  but 
the  market  price  would  have  varied  widely 
from  one  state  to  another  on  account  of 
the  variations  in  local  tax  rates.  In  other 
words,  the  states  would  have  seriously  im- 
paired the  borrowing  power  of  the  federal 
government. 

By  a  similar  course  of  reasoning  it  would 
seem  to  follow  that  the  federal  government 
cannot  tax  the  agencies  or  instrumentalities 
of  the  states.  For  without  such  reciprocal 
limitations,  might  not  the  federal  govern- 
ment impose  taxes  on  the  instrumentalities 
of  the  states  to  an  extent  that  would  cripple 
if  not  entirely  defeat  the  operations  of  the 
state  governments?  In  the  words  of  Chief 
Justice  Marshall,  "  the  power  to  tax  in- 
volves the  power  to  destroy,"  and  it  was 
clearly  unintended  by  the  framers  of  the 


Constitution  that  either  government  should 
have  the  power  to  destroy  the  other. 

The  doctrine  that  the  federal  govern- 
ment cannot  tax  the  instrumentalities  of 
the  state  governments  was  brought  over 
bodily  from  the  earlier  decisions  with  ref- 
erence to  the  taxation  of  federal  agencies 
by  the  states.  In  a  long  series  of  cases 
culminating  in  the  famous  Pollock  case  of 
1895,  the  courts  uniformly  held  that  the 
federal  government  could  not  tax  the  in- 
strumentalities of  the  states.  In  the  Pol- 
lock case  the  court  said :  "  It  was  long  ago 
determined  that  the  property  and  revenues 
of  municipal  corporations  are  not  subjects 
of  federal  taxation.  The  same  want  of 
power  to  tax  the  property  or  revenues  of 
the  states  or  their  instrimientalities  exists 
in  relation  to  a  tax  on  the  income  from 
their  securities." 

From  a  strictly  economic  point  of  view, 
the  practice,  resulting  from  the  decisions 
of  the  courts,  of  exempting  federal  bonds 
from  state  taxes,  and  state  and  municipal 
bonds  from  federal  taxes,  worked  no  great 
hardship  on  anyone  so  long  as  tax  rates 
throughout  the  country  were  proportional. 
On  the  contrary  the  decisions  of  the  courts 
prevented  the  states  from  impairing  the 
borrowing  power  of  the  federal  govern- 
ment; and  since  the  federal  government, 
until  recently,  derived  practically  all  of  its 
revenue  from  customs  and  excise  duties, 
the  justice  or  injustice  of  the  federal  taxa- 
tion of  state  agencies  was  a  matter  of  no 
great  moment. 

Nor  have  any  serious  consequences  come 
from  the  practice,  adopted  in  most  states, 
of  exempting  their  own  bonds,  as  well  as 
the  bonds  of  their  municipalities,  from 
state  taxes.  Sound  logic  would  scarcely 
permit  any  other  course  to  be  followed. 
Suppose,  by  way  of  illustration,  that  bonds 
of  the  state  of  Louisiana  were  subject  to 
property  taxes  of,  say,  two  per  cent;  that 
the  bonds  were  all  held  by  residents  of  the 
state,  and  that  taxes  were  collected.  In 
such  a  case  the  state  might  have  to  pay  six 
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per  cent  in  interest  on  its  bonds  and  bear 
the  expense  of  recovering  two  per  cent  in 
taxes.  But  why  bear  the  unnecessary  ex- 
pense of  tax  collection  when  the  state 
could  issue  non-taxable  bonds  bearing  four 
per  cent?  Owing  to  the  logic  of  the  situa- 
tion, and  the  fact  that  the  states  and  local 
goveniments  were  desirous  of  being  able  to 
borrow  on  the  most  advantageous  terms, 
especially  in  time  of  crisis,  the  exemption 
of  state  and  municipal  bonds  from  state 
taxes  has  become  a  very  general,  though 
not  a  universal,  practice.  And  as  has 
already  been  indicated,  this  practice  worked 
no  great  hardship  on  taxpayers  so  long  as 
tax  rates  were  proportional.  The  holders 
of  state  and  municipal  bonds  merely  re- 
ceived smaller  incomes  from  their  secur- 
ities— smaller  by  approximately  the  amount 
•of  the  tax. 

EXEMPTION    OF    FEDERAL    "  INSTRUMENTAL- 
ITIES " 

Quite  a  different  case  for  tax  exemption 
is  presented  by  quasi-government  securities. 
Chief  in  importance  among  these  are  fed- 
eral fami  loan  bonds.  Legally,  these  bonds 
are  in  no  sense  liabilities  of  the  federal 
govermnent.  They  are  not  directly  secured 
i)y  the  tax  power  or  by  any  property  to 
■which  the  federal  government  has  title. 
But  in  other  respects  they  so  resemble 
direct  govenmient  obligations  as  to  war- 
rant the  belief  that  they  have  the  support 
of  the  good  faith  and  credit  of  the  United 
States. 

The  original  arguments  for  the  exemp- 
tion of  federal  farm  loan  bonds  was  based 
upon  se\^eral  considerations.  In  the  first 
place  it  was  the  avowed  purpose  of  the 
Farm  Loan  Act  to  reduce  materially  the 
cost  of  borrowing  on  farm  mortgage  secur- 
ity; and  there  was  no  denying  the  fact 
that  tax  exemption  would  greatly  enhance 
the  investment  qualities  of  the  bonds, 
thereby  reducing  the  farmer's  rate.  More- 
over, since  there  was  some  doubt  as  to 
whether  the  land  banks,  equipped  with  en- 
tirely new  machinery  for  making  loans, 
could  stand  on  their  own  merits  in  compe- 
tition with  the  agencies  that  confined  their 
operations  to  the  older  sections  of  the 
country,  tax  exemption  appeared  to  be  the 
only  expedient  that  would  definitely  insure 
the  success  of  the  experiment. 

In  the  second  place,  there  was  the  argu- 
ment that  anything  that  helps  the  farmer 


helps  everybody  else ;  that  in  these  days  of 
the  high  cost  of  living  the  production  of 
foodstuffs  is  a  matter  involving  the  wel- 
fare of  all,  and  therefore  farm  loan  bonds 
have  as  much  right  to  tax  exemption  as 
tl\e  bonds  of  municipalities. 

This  argument  overlooks  the  fact  that, 
for  taxing  purposes,  "  municipal  bonds " 
include  all  bonds  issued  by  local  taxing 
districts,  such  as  road  bonds,  county  bonds, 
drainage  bonds,  country  school  bonds,  etc., 
bonds  that  are  secured  by  the  local  tax 
power ;  and  that  no  new  favors  are  needed 
to  put  farmers  on  an  equal  footing  with 
residents  of  the  cities  so  far  as  tax  exemp- 
tion is  concerned. 

But  aside  from  considerations  of  this 
character,  there  is  the  fact  that  some  one 
must  pay  taxes.  If  the  bonds  issued  by 
the  federal,  state,  and  local  governments, 
and  by  the  federal  and  joint-stock  land 
banks  are  completely  exempt  from  taxa- 
tion, wage-earners  and  the  owners  of  real 
estate  must  assume  a  greater  proportionate 
share  of  the  tax  burden.  Sooner  or  later 
the  benefit  derived  by  the  farmer  by  virtue 
of  his  lower  rate  of  interest  must  be  swal- 
lowed up  in  part  by  an  increase  in  the  fed- 
eral tax  rate  on  his  income  or  by  an  in- 
crease in  state  taxes  on  his  property.  If 
the  fanners  of  the  country  thoroughly  un- 
derstood the  injustices  that  spring  from 
tax  exemption  under  a  system  of  graduated 
taxes,  they  would  be  among  the  last,  in  my 
opinion,  to  favor  a  continuance  of  the 
present  policy.  The  truth  of  the  matter 
is  that  the  harmless  practice  of  exempting 
public  and  quasi-public  securities  from 
taxation  under  our  old  system  of  propor- 
tional tax  rates  had  become  so  much  a  part 
of  our  fiscal  system  prior  to  the  adoption 
of  a  graduated  income  tax  that  it  is  now 
exceedingly  difficult  to  convince  the  aver- 
age taxpayer  of  the  injustice  of  tax  ex- 
emption. 

EVILS  OF    lAX   EXEMPTION 

Some  of  the  most  conspicuous  evils  of 
tax  exemption  may  now^  be  noted. 

First,  it  enables  those  with  property  in- 
comes to  escape  the  burden  of  progressive 
rates,  thereby  causing  the  burden  to  be 
shifted  to  others  less  able  to  pay.  Sup- 
jiose,  for  example,  that  a  married  person, 
without  dependent  children,  receives  a 
yearly  net  income  of  $50,000  (after  pay- 
ing state  taxes)  from  real  estate  valued  at 
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$1,000,000.  Under  the  Revenue  Act  of 
1918  his  federal  income  tax  would  be 
$11,030.  If  he  converted  his  real  estate 
into  five  per  cent  federal  farm  loan  bonds 
at  par,  his  property  and  income  taxes  there- 
after would  be  nothing,  his  net  income 
would  in  no  way  be  diminished,  while  the 
man  who  received  the  same  income  from 
personal  services  would  continue  to  pay  a 
tax  of  $11,030.  The  ability  of  the  for- 
mer would  still  be  greater,  but  only  the 
latter  would  be  taxable. 

Second,  tax  exemption  confers  a  much 
greater  favor  upon  the  wealthy  classes 
than  upon  the  investor  in  moderate  cir- 
cumstances. Under  the  federal  income  tax 
law,  for  instance,  a  married  person,  with- 
out dependent  children,  is  subject  to  a  flat 
tax  rate  of  two  per  cent  if  his  annual  in- 
come is  $3000;  22.06  per  cent  if  his  net 
income  is  $50,000  ;  and  70.30  per  cent  if 
his  income  amounts  to  $1,000,000.  The 
yearly  saving  in  taxes  that  each  of  these 
three  classes  might  make  through  the  pur- 
chase of  a  $1,000  farm  loan  bond  yielding 
five  per  cent,  amounts  to  $1.00,  $11.30, 
and  $35.15  respectively.  If  the  same 
bonds  were  subject  to  taxation,  the  net 
yield  to  these  investors,  after  paying  in- 
come taxes,  would  be  4.90  per  cent,  3.90 
per  cent,  and  1.48  per  cent  respectively. 
Or  to  put  it  another  way,  a  five  per  cent 
non-taxable  bond  is  the  exact  mathematical 
equivalent  of  a  taxable  bond  yielding  5.10 
per  cent  if  the  bondholder  has  an  income 
of  $3000;  6.41  per  cent  if  his  income  is 
$50,000;  and  16.83  per  cent  if  his  income 
is  $1,000,000. 

Obviously  the  small  investor  has  little  to 
gain  from  the  purchase  of  tax-exempt 
securities.  If  his  income  is  exactly  $3000, 
it  makes  no  difference  whether  he  buys  a 
five  per  cent  taxable  bond  at  par  or  a  five 
per  cent  non-taxable  bond,  maturing  in 
twenty  year.s,  at  101.24.  But  with  every 
material  addition  to  his  income  there  is  an 
increase  in  his  tax  rate,  and  therefore  a 
stronger  incentive  to  buy  tax-exempt  bonds. 

Third,  it  might  be  contended  that,  inas- 
much as  tax-exempt  bonds  make  a  strong 
appeal  to  those  having  large  incomes,  the 
resulting  demand  for  tax-exempt  bonds 
would  raise  their  price  and  reduce  the  net 
yield  below  the  rate  borne  by  the  bonds. 
It  has  alrady  been  shown  that  under  a  sys- 
tem of  proportional  tax  rates,   this  result 


might  be  expected.  But  under  the  present 
system  of  progressive  tax  rates,  it  is  far 
from  being  realized. 

To  a  man  with  an  income  of  $10,000,  a 
five  per  cent  taxable  bond  gives  a  net 
yield  of  4.58  per  cent.  If  he  pays  105.17 
for  a  non-taxable  bond  maturing  in  twenty 
years  his  yield  is  still  4.58  per  cent.  This 
is  the  highest  price  he  can  afford  to  pay 
on  a  five  per  cent  twenty-year  maturity. 
Any  higher  price  would  reduce  his  net 
yield  below  the  yield  on  taxable  bonds. 
On  the  other  hand,  if  one's  annual  income 
is  $1,000,000  the  net  yield  on  a  five  pei 
cent  taxable  bond  is  1.48  per  cent.  An 
investor  in  this  class  would  obtain  the 
same  net  yield  if  he  purchased  a  five  per 
cent  tax-exempt  bond,  maturing  in  twenty 
years,  at  143.80.  But  under  no  circum- 
stances is  he  obliged  to  pay  such  a  price 
for  tax  exemption.  As  soon  as  the  price 
of  tax-exempt  bonds  has  risen  above  105, 
those  investors  with  incomes  of  $10,000 
are  forced  to  withdraw  from  the  market, 
and  Avith  the  elimination  of  the  great  body 
of  small  investors  from  the  bond  market, 
the  advance  in  the  price  of  tax-exempt 
bonds  stops,  enabling  the  rich  investor  to 
dominate  the  field — that  is,  to  buy  for,  say, 
105,  a  bond  that  is  worth  143.  That  this 
is  precisely  the  result  to  be  expected  is 
shown  by  the  fact  that  thus  far  five  per 
cent  federal  farm  loan  bonds  have  not 
sold  above  108,  although  they  have  sold 
steadily  above  par. 

Fourth,  what  the  individual  gains  from 
tax  exemption  represents,  of  course,  a  loss 
to  the  national  treasury.  This  loss  cannot 
possibly  be  calculated  because  there  is  no 
way  of  ascertaining  the  exact  distribution 
of  tax-exempt  bonds  among  the  various 
classes  of  taxpayers.  But  sooner  or  later 
the  loss  in  tax  revenue  will  become  prodig- 
ious, for  the  reason  that  the  ownership  of 
tax-exempt  securities  tends  to  become  con- 
centrated in  the  hands  of  the  wealthy 
classes.  These  are  the  classes  who  would 
normally  pay  the  heaviest  taxes  and  who, 
moreover,  would  be  the  most  alert  and 
proficient  in  ferreting  out  some  means  of 
shifting  the  tax  burden. 

Fifth,  and  finall}^  it  should  be  noted 
that  when  the  bars  have  once  been  let 
down  to  permit  tax  exemption  on  the  bonds 
of  quasi-public  institutions,  there  is  no 
telling  how   far  the  privilege  may  be  ex- 
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tended.  One  class  of  security  holders  de- 
mands the  right  because  another  class  has 
it ;  or  one  group  of  borrowers  insists  on 
receiving  the  same  benefit  that  is  freely 
accorded  to  others.  And  the  logic  of  these 
demands  cannot  be  ignored  indefinitely. 
Already,  indeed,  there  are  a  number  of 
proposals  current  having  for  their  purpose 
the  accomplishment  of  certain  economic 
reforms  through  the  magic  of  tax  exemp- 
tion. 

One  of  these  proposed  tax  exemptions 
■svould  accomplish  for  the  city  wage-earner 
through  tax  exemption,  what  the  farm 
loan  act  was  intended  to  accomplish  for 
the  farmer.  It  would  encourage  home 
building  and  home  ownership  on  the  part 
of  the  wage-earning  classes  by  exempting 
from  taxation  the  bonds  of  central  institu- 
tions to  be  created  to  finance  these  opera- 
tions. 

It  goes  without  saying  that  the  purpose 
of  this  proposal  is  commendable.  Home 
ownership,  rather  than  tenancy,  is  the  form 
of  tenure  that  should  be  encouraged  in  a 
democracy.  The  man  who  owns  his  own 
home  is  interested  in  the  welfare  of  his 
community  and  the  maintenance  of  prop- 
erty rights.  As  Mark  Twain  would  say, 
"Any  man  would  die  for  a  home,  but  who 
would  die  for  a  boarding  house?"  Yet  in 
spite  of  the  overwhelming  advantages  of 
home  ownership,  and  the  need  of  a  nation- 
wide program  to  deal  with  the  perplexing 
l»roblem  of  tenancy,  no  reform  measure 
which  relies  upon  tax  exemption  should  be 
contemplated. 


CONCLUSION 

From  a  fiscal  point  of  view,  such  pro- 
posals lead  nowhere.  And  in  the  last 
analysis  it  makes  no  difference  whether  the 
ultimate  object  of  these  proposals  is  de- 
sirable. Just  as  there  is  no  known  method 
whereby  a  man  may  lift  himself  over  a 
fence  by  his  bootstraps,  so  there  is  no  magic 
in  tax  exemption.  It  not  only  fails  to 
benefit  permanently  the  class  that  needs  it, 
but  in  any  case  it  tends  to  nullify  the  pur- 
pose of  progressive  income  taxes. 

Manifestly  our  public  policy  has  been 
badly  at  fault  either  in  the  matter  of  tax 
exemption  or  in  the  application  of  pro- 
gressive rates  to  incomes.  The  two  policies 
are  antagonistic  and  inconsistent ;  one  or 
the  other  should  be  speedily  abandoned. 
It  is  idle,  however,  to  think  of  the  aban- 
donment of  progressive  taxation.  That 
institution  is  now  firmly  established  in  all 
the  important  European  nations.  It  is 
uniformly  recognized  as  the  only  means 
whereby  the  tax  burden  may  be  made  to 
conform  approximately  to  the  individual's 
ability.  In  short,  it  is  a  product  of  the 
forces,  that  have  made  for  democratic  gov- 
ernment, while  tax  exemption  is  a  remnant 
of  absolute  monarchism.  If,  therefore,  the 
tax  system  is  to  be  equitable,  if  the  ideals 
of  democratic  government  are  to  be  main- 
tained, it  is  time  to  call  a  halt  to  the  pres- 
ent policy  of  tax  exemption.  The  weakest 
stronghold  of  that  policy  lies  in  the  tax- 
exemption  clauses  of  the  Federal  Loan 
Act,  and  it  is  there  that  the  attacking 
forces  should  first  be  concentrated. 


A  MODEL  SYSTEM  OF  MUNICIPAL  REVENUES 


LUTHER  H.   GULICK 

Chairman,  Committee  on  Sources  of  Revenue, 
National  Municipal  League 


There  is  no  unit  of  government  that  has 
felt  the  financial  back-wash  of  the  World 
AN'ar  more  keenly  than  the  cities.  The  re- 
sult has  been  a  strident  demand  for  more 
revenues  on  the  part  of  those  who  carry 
on  city  government  and  a  demand  for 
greater  economy  on  the  part  of  those  who 
pay  the  taxes.  Essential  as  efficiency  and 
economy  in  municipal  government  are,  a 
survey  of  the  situation  shows  conclusively 
that  there  is  a  real  need  for  more  moncv 


to  carry  on  our  city  governments  and  to 
keep  up  to  standard  the  governmental  ser- 
vices. 

CAUSES  OF  THE  REVENUE  SHORTAGE 

The  main  causes  of  this  nation-wide  de- 
mand of  the  cities  for  more  revenue  are 
not  difficult  to  find.  In  the  first  place,  the 
change  in  the  purchasing  power  of  the 
municipal  tax  dollar  has  placed  the  cities 
in  a  position  in  which  they  require  more 
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tax  dollars  to  carry  on.  It  is  a  familiar 
fact  of  economics  that  a  rise  in  the  price 
level  is  not  felt  at  the  same  time  in  all  com- 
modities. Viewed  from  the  standpoint  of 
the  city,  the  first  things  to  rise  sharply  in 
cost  were  supplies,  materials  and  equip- 
ment. These  were  followed  closely  by  the 
increase  of  wages  and  then  by  the  salaries 
of  the  lower  paid  and  best  organized  public 
employees.  The  rise  in  the  price  level  was 
next  felt  in  the  open  order  and  contract 
services,  in  the  remaining  municipal  sala- 
ries, and  finally  in  the  debt  service,  though 
in  the  case  of  the  debt  there  has  been  no 
increase  in  the  cost  of  carrying  or  amor- 
tizing the  old  debts,  except  as  these  have 
been  refunded  at  the  new  interest  level. 
The  cities,  as  well  as  other  debtors,  have 
profited  immensely  by  the  stationary  char- 
acter of  their  debt  obligations  in  the  face 
of  the  rising  price  level.  This  alone  would 
place  the  cities  in  a  relatively  comfortable^ 
financial  position  were  it  not  for  this  fur- 
ther fact:  real  estate,  under  normal  cir- 
cumstances, is  the  last  unit  of  all  to  reflect 
the  new  price  level,  and  real  estate  is  the 
main  source  of  municipal  revenue.  When 
we  remember  that  assessed  values  lag  be- 
hind actual  values  and  that  actual  real 
estate  values  lag  behind  the  increased  costs 
of  municipal  services,  there  is  small  won- 
der that  the  cities  have  demanded  more 
revenues  and  higher  tax  rates. 

A  second  cause  of  the  demand  for  more 
tax  dollars  is  the  steady  expansion  of  mu- 
nicipal services.  We  do  not  have  to  go 
back  many  years  to  find  the  time  when  the 
town  pump  was  the  sole  city  service.  Our 
standard  of  government  has  been  raised, 
and  we  now  demand  that  the  city  govern- 
ment furnish  us  with  water,  gas,  electric- 
it^^  rapid  transit,  bridges,  pavements,  side- 
walks, sewers,  shade  trees,  parks,  play- 
grounds, fire,  police  and  health  protection, 
education,  recreation  and  amusement.  Each 
one  of  these  services  costs  money,  and  the 
entrance  of  the  city  into  a  new  field  of 
activity  inevitably  increases  the  demands 
of  the  city  for  more  revenues. 

A  third  cause  of  the  revenue  shortage  is 
prohibition.  The  adoption  of  the  eighteenth 
amendment  cut  off  from  the  cities  a  lucra- 
tive source  of  revenue,  and  the  replacement 
of  this  loss  is  one  of  the  most  immediate 
demands  of  the  cities. 

A  further  cause  is  the  expansive  enthu- 
siasm   of    bureau    and    department    heads. 


The  lack  of  responsibility  to  the  taxpaj'ers 
or  the  absence  of  governmental  organiza- 
tion and  methods  which  place  department 
heads  under  control  of  those  who  are  vitally 
interested  in  the  views  of  the  electorate, 
leaves  administrative  officials  free  to  en- 
large their  departments  and  to  evolve  new 
methods  of  spending  the  people's  money. 

A  fifth  cause  is  the  need  of  the  cities  to 
catch  up  on  their  public  improvement  pro- 
grains  and  to  repair  capital  wastage.  Dur- 
ing the  past  five  years  the  building  and 
repair  of  school  houses,  paving  and  repav- 
ing,  and  the  construction  of  municipal 
water  and  sewerage  systems  have  been  at  a 
standstill  in  many  cities  though  the  needs 
of  the  cities  have  expanded  with  the  rapid 
growth  of  urban  centers.  The  delaj^ed  re- 
pairs and  accumulated  public  improvement 
projects  are  now  demanding  increased 
municipal  tax  levies. 

A  sixth  cause  of  the  revenue  shortage, 
and  the  last  one  that  we  shall  take  time  to 
mention  here,  is  to  be  found  in  inadequate 
municipal  tax  limits.  Where  tax  limits  are 
])ased  upon  assessed  values,  it  is  clear  that 
the  needs  of  the  city,  under  present  price 
conditions,  will  advance  much  faster  than 
the  available  revenues  because  the  real 
estate  values  lag  so  far  behind  the  increase 
in  municipal  costs.  Where  the  tax  limits 
are  based  upon  a  previous  levy,  as  in  half 
a  dozen  states,  the  situation  is  equally  un- 
satisfactory because  the  percentage  allow- 
ances were  not  calculated  to  meet  the  sharp 
change  in  the  price  level.  The  inadequate 
tax  limits  in  force  during  the  past  few 
years  have  forced  the  postponement  of 
some  municipal  work  and  the  postponement 
of  the  day  of  settlement  for  other  work,  so 
that  during  the  next  years  the  taxpayers  of 
these  cities  will  be  called  upon  for  in- 
creased payments. 

THE  PRIME  ESSENTIALS 

The  demand  on  the  part  of  the  cities 
for  more  revenues  raises  anew  the  entire 
question  of  the  municipal  revenue  system. 
Necessity  is  the  mother  of  clear  thinking, 
no  less  than  invention,  and  it  is  my  belief 
that  present  necessities  will  force  those  who 
are  interested  in  the  problems  of  taxation 
to  think  out  a  model  municipal  revenue 
system  as  a  supplement  to  the  model  tax 
svstem  which  was  adopted  by  the  National 
Tax  Association  at  its  1919  session.  To 
start  off  the  discussion,  it  may  be  well  to 
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bring  together  a  brief  outline  of  the  prime 
essentials  of  a  model  mmiicipal  revenue 
system.     These  essentials  are : 

1.  Productivity,  to  furnish  the  necessary 
revenues. 

2.  Simplicity,  to  make  the  revenue  sys- 
tem inexpensive  to  administer  and  easy  to 
understand. 

3.  Elasticity,  to  meet  the  varying  needs. 

4.  Predominance  of  "  direct  taxes ",  to 
lessen  the  inequalities  and  uncertainties. 

5.  Limitation  of  exemptions,  to  prevent 
abuse. 

6.  Home  rule  in  fixing  tax  rates,  to  safe- 
guard democracy. 

7.  Wide  distribution  of  the  direct  tax 
burden,  to  develop  a  democratic  apprecia- 
tion of  budget  financing. 

8.  Allocation  of  the  tax  burden  in  ac- 
cordance with  the  ability  to  pay. 

9.  Distribution  of  the  tax  burden  so  as 
to  encourage  useful,  and  to  discourage  un- 
desirable, enterprise. 

10.  Conservation  for  public  use  of  a 
large  portion  of  the  publicly  created  values. 

11.  Adequate  special  charges  for  special 
services  or  benefits  as  in  the  case  of  local 
improvements,  public  utility  services,  the 
rent  of  or  encroachment  upon  public  prop-i 
erty,  and  the  requirement  of  special  ser- 
vices. 

12.  Determination  of  fines  on  the  basis 
of  penological  and  psychological  rather 
than  on  fiscal  or  historical  grounds. 

13.  Allocation  of  responsibility  for  the 
administration  of  the  revenue  system,  and 
the  organization  of  administrative  machin- 
ery, so  as  to  produce  the  greatest  efficiency. 

14.  Application  of  these  principles  in 
such  a  way  that  there  may  be  no  undue 
personal  hardship. 

There  would  be  little  difficulty  in  secur- 
ing general  assent  to  these  essentials  of  a 
model  municipal  revenue  system.  The  diffi- 
culty arises  over  the  application  of  these 
principles  in  a  concrete  tax  system.  There- 
fore one  proceeds  with  hesitancy  to  discuss 
some  of  the  concrete  implications  of  these 
essential  principles  in  this  Bulletin. 

THE  MODEL  TAX  SYSTEM 

The  main  source  of  municipal  revenue 
must  be  a  tax  on  land.  The  land  tax 
should  be  elastic,  and  the  rate  should  be 
determined  by  local  authorities  each  year, 
without  charter  restriction,  to  meet  budget- 


ary needs.  Experience  would  indicate  that 
tlie  assessment  of  land  values  for  purposes 
of  taxation  can  be  handled  most  effectively 
when  the  land  tax  is  reserved  primarily 
for  local  purposes  and  when  the  assessment 
is  in  the  hands  of  a  single  permanent  as- 
sessor. The  supervision  of  local  assess- 
ments through  a  State  Tax  Department  is 
essential  if  the  land  tax  is  to  be  relied  on 
to  any  extent  by  the  state  or  the  county, 
and  is  desirable  under  any  circumstances. 

The  second  tax  is  the  personal  income 
tax.  Efficiency  in  its  administration  de- 
mands state  or  federal  administration,  but 
there  is  no  insuperable  reason  for  not  util- 
izing the  income  tax  as  one  of  the  chief 
elastic  municipal  revenues.  The  distribu- 
tion of  property  in  our  large  urban  centers 
is  such  today  that  a  property  tax  reaches 
but  a  small  portion  of  the  population  in 
any  appreciable  Avay.  The  only  method  of 
reaching  this  extensive,  new.  propertyless 
class  is  through  a  personal  tax,  and  the 
only  personal  tax  that  fits  the  economic 
facts  of  modern  city  life  is  the  graduated 
income  tax.  For  these  reasons  I  believe 
that  a  considerable  part  of  the  elastic  rev- 
enue of  our  cities  should  be  derived  from 
the  income  tax,  and  that  the  elasticity 
should  be  secured  through  the  local  deter- 
mination of  that  part  of  the  income  tax 
rate  which  is  dedicated  to  local  uses. 

The  third  source  of  revenue  would  be 
special  charges  for  services  rendered  or 
privileges  conferred.  The  entire  cost  of 
local  improvements  should  be  assessed  on 
the  land  in  proportion  to  the  benefits.  The 
prices  for  the  services  of  publicly-owned 
utilities  .should  be  fixed  from  time  to  time 
to  meet  all  legitimate  costs  of  the  utilities. 
The  private  use  of  public  jiroperty  such  as 
the  construction  of  sub-sidewalk  vaults  in 
cities  in  which  streets  are  held  by  the  city 
in  fee,  encroachments  within  street  lines 
for  steps,  marquises,  poles,  etc..  the  main- 
tenance of  hack,  newspaper,  boot -black  and 
refreshment  stands,  the  display  of  mer- 
chandise or  produce  on  the  sidewalks,  and 
the  storage  of  building  or  other  material 
within  street  lines,  should  be  charged  for 
on  a  term  rental  l)asis  in  order  to  conserve 
for  the  public  the  entire  economic  rent  to 
be  derived  from  such  private  use  of  public 
property.  Fees  should  be  charged  to  cover 
actual  costs  for  any  special  service  re- 
quired of  the  city  by  individuals,  as  in  the 
issuance  of  tax  search  certificates,  marriage 
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licenses,  and  building,  wiring  and  plumb- 
ing permits  and  inspections,  and  wherever 
special  and  individual  services  of  the 
police,  fire  or  health  departments  are 
needed,  as  at  theatres,  prize  fights,  and 
amusement  parks. 

The  fourth  source  of  revenue  is  to  be 
provided  by  regulatory  taxes,  levied  pri- 
marily as  a  means  of  discouraging  or  regu- 
lating the  object  of  taxation.  In  this 
group  would  fall  taxes  on  sign-boards, 
which  should  be  based  on  rental  value,  dog 
licenses,  taxicab  licenses,  bowling  alley 
and  pool  room  licenses,  vacant  land,  etc. 
While  the  collections  from  these  sources 
from  year  to  year  would  vary,  they  should 
be  levied  on  a  fixed  basis. 

The  fifth  source  of  revenue  would  be  a 
tax,  as  yet  untried  in  the  United  States,  on 
"  unearned "  increments  in  land  values. 
The  unearned  iscrement  tax  should  apply 
solely  to  future  increments  and  should 
exempt  increases  due  to  the  change  of  the 
price  level  or  to  such  permanent  capital 
outlays  made  by  the  owner  as  tend  to 
merge  themselves  with  the  land  value. 
The  only  increment  to  be  taxed  would  be 
that  created  by  the  comnmnity.  In  view 
of  the  fact  that  site  value  is  primarily  the 
product  of  local  enterprise  and  that  local 
authorities  are  to  administer  the  land  tax, 
it  is  clear  that  the  increment  tax  can  best 
be  administered  locally.  If  we  are  to  be 
consistent  in  conserving  for  public  use 
values  created  by  the  community,  we  must 
demand  that  the  unearned  increment  tax 
absorb  substantially  all  of  the  increment. 
It  would  seem  best  to  require  the  payment 
of  the  tax  on  a  rental  basis  rather  than  as 
a  capital  levy,  and  therefore  instead  of  the 
twenty  per  cent  capital  levy  suggested  in 
(ireat  Britain,  or  the  ten  to  thirty  per  cent 
levied  in  Germany,  we  should  urge  an  an- 
nual levy  of  one  hundred  per  cent  of  the 
unearnel  increment,  and  I  should  say 
parenthetically,  that  even  such  a  tax  will 
leave  in  the  hands  of  the  private  owner 
some  two  and  one-half  per  cent  of  the  in- 
creased annual  yield  if  you  assume  a  two 
per  cent  tax  rate  and  a  five  per  cent  capi- 
talization rate  due  to  the  depreciating  in- 
fluence of  the  tax.  Substantially  all  incre- 
ments to  land  value  produced  by  the  com- 
munity would  thus  become  an  investment 
of  the  community  paying  an  annual  income 
into  the  public  treasury. 

The  sixth   source  of    income   would   be 


fines  and  penalties,  and  the  only  reason 
that  these  merit  special  reference  here  is 
that  in  most  of  our  cities  the  schedules  of 
fines  and  penalties  deserve  a  thorough  over- 
hauling. There  is  no  need  of  urging  here 
that  these  rates  should  be  determined  on 
the  basis  of  an  intelligent  examination  of 
the  ends  which  it  is  sought  to  secure.  Most 
of  our  present  fines  find  their  chief  justifi- 
cation in  their  antiquity,  and  very  few  have 
been  fixed  on  the  basis  of  modern  penolog- 
ical science.  The  radical  shift  in  the  price 
level  has  served  also  to  play  havoc  with 
any  science  that  may  have  been  incorpor- 
ated in  the  schedules  of  fines  and  penal- 
ties. A  model  tax  and  revenue  system 
should  therefore  call  for  the  revision  of 
fines  and  penalties  in  accordance  with 
penological  principles  and  modern  price 
conditions  in  place  of  fiscal  or  historical 
considerations. 

THEORY   AXD   PRACTICE 

The  skeleton  of  the  revenue  system  here 
proposed  for  discussion  is  conceived  to 
meet  the  needs  of  the  larger  cities  and  the 
economic  facts  which  confront  them.  It  is 
entirely  unsuited  to  strictly  rural  districts. 
You  may  be  surprised  that  I  have  not  in- 
cluded the  business  tax  as  one  of  the 
sources  of  city  revenue.  The  practical 
results  of  its  operation  have  led  me  to  feel 
that  a  business  income  tax  should  be  ad- 
ministered by  the  state  and  that  its  product 
should  be  considered  a  state  rather  than  a 
local  revenue.  You  will  note  that  the  plan 
outlined  abolishes  the  general  property  tax, 
and  substitutes  for  it,  first,  a  tax  on  land, 
and  second,  a  personal  income  tax.  For 
practical  reasons  the  elimination  of  the 
taxes  on  improvements  in  the  transition  to 
the  new  tax  system  should  be  gradual. 
The  increment  tax  should  be  imposed  be- 
fore the  transition  sets  in,  in  order  to  carry 
part  of  the  burden  to  be  transferred  from 
improvements  and  personal  property.  While 
a  one  hundred  per  cent  increment  tax  rate 
has  been  suggested,  it  is  clear  that  there 
may  be  less  opposition  to  the  tax  if  a  lower 
rate  is  advocated  as  a  means  of  securing 
the  adoption  of  the  principle.  An  incre- 
ment tax  of  twenty-five  per  cent  would 
certainly  be  four  times  as  easy  to  secure  as 
an  increment  tax  of  one  hundred  per  cent 
and  it  would  produce  over  eighty  per  cent 
as  much  as  the  higher  tax.  These  and 
other  practical  considerations  must  be  taken 
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into  account  in  determining  the  concrete 
form  of  the  tax  and  revenue  laws  which 
are  to  embody  the  model  tax  system. 

CONCLUSIONS 

To   summarize  these  brief   remarks,  we 
may  say : 

1.  In  most  of  our  cities  there  is  a  gen- 
uine need  for  more  tax  dollars. 

2.  This  demand  on  the  part  of  the  cities 
for  more  revenues  raises  anew  the  en- 
tire problem  of  municipal  taxation 
and  revenue,  and  offers  the  opportun- 
ity to  those  interested  in  tax  problems 
to  lead  the  way,  by  preparing  a  state- 
ment of  municipal  revenue  standards 
and  a  concrete  expression  of  these 
standards  in  a  municipal  revenue 
system. 

3.  We   have   endeavored   to    phrase   the 


prime  essentials  of  a  municipal  rev- 
enue system  and  to  a])ply  these  essen- 
tials in  a  concrete  model  municipal 
revenue  plan.    This  system  calls  for — 

a.  An  elastic  tax  on  land 

b.  An  elastic  personal  income  tax 

c.  Adequate    charges    for    services 
rendered  and  privileges  conferred 

d.  Regulatory  taxes 

e.  An  increment  tax,  and 
/.   Fines  and  penalties. 

In  laying  before  you  this  specific  pro- 
gram, my  main  purpose  is  to  start  discus- 
sion. There  are  many  unsettled  tax  prob- 
lems, and  some  of  them  are  by  implication 
disposed  of  in  this  brief  outline,  for  I  have 
been  forced  by  the  topic  under  discussion 
to  say  "  yes "  or  "  no "  to  questions  on 
which  I  am  not  ready  to  announce  a  final 
decision. 


DECISIONS  AND  RULINGS 


EDITED  BY  A.   E.   HOLCOMB 


Federal  Taxes  —  Recovery  —  Filing 
Hefund  Claim  Essential. — The  Supreme 
Court  in  affirming  the  decision  of  the 
Court  of  Claims  (54  C.  Cls,  22)  holds  that 
it  is  an  essential  prerequisite  to  a  suit 
against  the  United  States,  to  recover  a  tax, 
that  a  claim  for  refund  be  filed. 

An  interesting  description  of  the  pro- 
cedure to  secure  relief  from  federal  taxes 
is  to  be  found  in  the  opinion  in  the  court 
below,  the  headnote  to  which  is  as  follows : 

"  An  application  to  the  Commissioner  of  In- 
ternal Revenue  for  the  refund  of  a  tax  alleged  to 
have  been  erroneously  and  illegally  assessed  and 
collected  is  a  condition  precedent  to  maintenance 
of  a  suit  against  the  United  States  under  sections 
3220-3226  Rev.  Stat,  and  section  145  Judicial 
Code.  An  application  for  the  abatement  of  the 
ta.x  assessed,  made  before  payment  and  its  denial, 
is  not  tantamount  to  an  appeal  to  the  commis- 
sioner as  required  by  section  3220,  Revised  Stat- 
utes, because  an  appeal  for  a  refund  can  not  be 
made  until  the  tax  is  paid  and  an  action  does  not 
accrue  until  payment  and  rejection  of  the  appli- 
cation for  refund."  —  Rock  Island,  Arkansas  &^ 
Louisiana  Railroad  Co.  v.  United  Stales,  U.  S. 
Sup.  Ct.,  Nov.  22,  1920. 

Excess  Profits  Tax  —  Invf.sted  Cap- 
ital— Partnership. — A  partnership  deal- 
ing in  lumber  claimed  that  it  had  only  a 
nominal   capital    and   was   taxable   at   the 


flat  eight  per  cent  rate,  under  section  209 
of  the  1917  law,  rather  than  by  reference 
to  other  similar  business  concerns,  under 
sections  201  and  210.  This  claim  was 
based  upon  the  fact  that  the  debts  exceeded 
the  assets  so  that  its  capital  was  practi- 
cally all  borrowed.  It  appears  that  the 
money  borrowed  was  largely  supplied  from 
funds  furnished  by  one  of  the  partners,  by 
de}X)sit  of  collateral  for  which  notes  of 
the  partnership  were  given.  It  was  held 
that  the  collateral  so  deposited  measured 
the  capital  of  the  partnership  and  that  it 
could  not  be  deemed  to  be  without  sub- 
stantial "  invested  capital  ",  and  was  thus 
taxable  under  sections  201  and  210. 

The  fact  that  the  arbitrary  or  supposi- 
titious "  invested  capital  "  arrived  at  under 
the  regulations,  was  larger  than  the  actual 
capital,  was  held  not  an  objection  of  which 
plaintiff  could  avail  itself,  as  that  tended 
to  reduce  its  tax. — Cartier  and  Holland  v. 
Doyle,  U.  S.  Dist.  Ct.,  Aug.  7,  1920. 

Income.  Federal  —  Insurance  Com- 
panies—  Premium  Receipts.  —  Plaintiff 
corporation,  incorporated  by  special  act  ot 
New  York,  to  insure  dealers  in  jewelry 
against  loss  In'  fire,  theft,  etc.,  sought  to 
recover  tax  assessed  under  the  acts  of  1909 
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and  1913,  on  various  grounds.  Held:  that 
because  the  "  deposits "  with  plaintiff  by 
members  were  in  excess  of  the  require- 
ments for  losses,  this  did  not  render  them 
any  the  less  premium  receipts  and  taxable 
as  such ;  that  any  doubt  should  be  resolved 
against  the  company,  in  view  of  subd.  (b) 
of  section  G,  act  of  1913  {Utiion  Ins.  Co. 
V.  Hoge,  21  How.  35)  ;  that  as  plaintiflE 
was  not  wholly  exempt,  it  should  not  be 
held  exempt  as  to  portions  of  its  income, 
leading  to  a  series  of  inconsistent  and  in- 
equitable taxes. 

Plaintiff  received  income  from  invest- 
ments which  was  held  taxable  under  the 
authority  of  Penn.  Mut.  Ins.  Co.  v.  Led- 
erer. 

Finally,  plaintiff  contended  that  it  was 
not  a  mutual  fire  insurance  company  within 
the  meaning  of  the  statute,  because  of  its 
burglary  insurance  business.  This  business 
was  held  not  to  remove  it  from  the  class 
taxable  under  the  acts.  —  Jexvelers  Safety 
Fund  Soc.  V.  Lotve,  U.  S.  Dist.  Ct.,  July 
19,  1920  (unreported). 

Income,  Federal  —  Enjoining  Col- 
lection.-— The  Commissioner,  having  as- 
sessed a  tax  against  a  company  as  a  cor- 
poration, may  not  be  restrained  by  the 
courts,  through  an  injunction  against  the 
collector,  from  collecting  the  tax  by  dis- 
traint, where  the  ground  of  the  defendant's 
complaint  is  that  at  time  tax  was  assessed  it 
Avas  a  copartnership  and  not  a  corporation. 
As  long  as  the  company  can  be  brought 
within  the  terms  of  the  law  as  taxable  the 
collector  may  not  be  enjoined,  although 
his  proceeding  is  erroneous  or  irregular, 
but  the  tax  must  be  paid  and  if  an  appeal 
for  refund  is  disallowed  a  suit  may  then 
be  brought  against  the  collector  for  recov- 
ery of  the  tax  paid. — Markle  v.  Kirkendall . 
267  Fed.  498. 

Income,  Federal  —  Munition  Manu- 
facturer's Tax — Deductions. — Where  a 
corporation  munition  manufacturer  entered 
into  an  agreement  with  two  individuals  by 
which,  in  consideration  of  their  contribut- 
ing to  the  expense  of  an  agent  sent  to 
England  to  try  to  obtain  a  contract  for 
furnishing  munitions  to  the  British  govern- 
ment, and  aiding  by  their  influence  and 
otherwise,  not  involving  expense,  in  pro- 
curing and  carrying  out  the  contract ;  they 
were  to  share  in  the  profits  made,  in  pro- 


portion to  the  amount  advanced  and  where, 
the  contract  having  been  secured  and  per- 
formed, it  paid  them  from  the  profits  an 
amount  approximately  1,000  times  the 
amount  of  their  contributions,  the  corpora- 
tion was  not  entitled  to  deduct  such  pay- 
ments from  its  gross  profits  in  order  to 
ascertain  its  net  profits. — Traylor  Engineer- 
ing or  Mfg.  Co.  V.  Lederer,  266  Fed.  573. 

Income,  Federal — Liability  of  Stock- 
holders OF  Dissolved  Corporation. — 
Stockholders  of  a  corporation,  who  received 
in  distribution  the  entire  proceeds  of  its 
property,  on  its  dissolution  in  1916,  after 
payment  of  its  federal  excise  tax,  but  be- 
fore the  passage  of  Income  Tax  Act,  Sept. 
8,  1916,  Sec.  10,  increasing  the  amount  of 
the  tax  on  the  net  income  of  all  corpora- 
tions for  that  year,  were  held  liable  for 
the  increased  tax.  —  United  States  v.  71/^- 
Hatton  et  aL,  266  Fed.  602. 

Corporation  Income  —  Apportion- 
ment OF  Interstate  Business. — A  ques- 
tion of  major  importance  in  the  taxation 
of  business  is  that  of  the  basis  of  appor- 
tionment of  such  business.  This  question 
requires  careful  attention  and  should  be 
approached,  if  possible,  from  the  stand- 
point of  the  country  as  a  whole,  to  the 
end  that  some  interstate  agreement  may  be 
reached,  whereby  overlapping  taxation  may 
be  avoided.  The  difficulties  are  great  and 
the  slow  and  piecemeal  process  of  solution 
through  the  courts  is  quite  unsatisfactory. 
Nevertheless,  court  decisions,  while  always 
confined  to  narrow  limits,  do  serve,  by  a 
process  of  elimination,  to  point  out  methods 
which  are  or  are  not  repugnant  to  some 
constitutional  provision,  and  thus  in  a  way, 
guide  us  in  reaching  equitable  conclusions, 
because  the  judges  must  inevitably  con- 
sider and  express  themselves  upon  the  effect 
of  the  application  of  the  "  rules  of  the 
game ",  as  defined  and  limited  by  the 
principles  of  jurisprudence.  Particularly 
is  it  helpful  to  the  lawmaker  to  have  these 
rules  expressed,  under  varying  states  of 
fact,  by  the  United  States  Supreme  Court. 

That  court  has  just  rendered  a  decision 
in  a  case  involving  the  question  above  de- 
scribed and  has  perhaps  placed  it  a  little 
further  along  towards  a  solution. 

The  case  was  discussed  at  some  length 
in  the  Bulletin  of  December,  1919,  at 
page  87.     It  involved  the  taxation  of  net 
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income  of  a  Delaware  corporation  engaged 
in  the  manufacture  of  typewriters  and 
kindred  articles  at  Hartford,  Connecticut; 
in  repairing  and  renting  such  machines, 
and  in  selling  its  product  and  also  certain 
supplies.  Its  main  office  is  in  New  York 
City  and  it  has  branch  offices  in  other  states 
for  the  sale,  lease  and  repair  of  machines 
and  the  sale  of  supplies,  one  such  branch 
being  in  Connecticut,  in  wliich  state  all  its 
manufacturing  is  done.  All  its  manufac- 
tured articles  and  some  which  it  purchases, 
are  stored  in  Connecticut  until  shipped  to 
liranch  offices,  purchasers  or  lessees. 

The  Connecticut  law  (L.  1915,  c.  292, 
part  IV,  Sees.  19-29)  imposes  a  tax  upon 
such  corporations,  based  upon  the  net  in- 
come upon  which  they  are  required  to  pay 
a  ta.x  to  the  United  States,  of  two  per  cent. 
If  the  company  carries  on  business  outside 
of  Connecticut,  an  apportionment  of  the 
total  net  income  is  made,  based,  in  the  case 
of  those  whose  income  is  principally  derived 
from  the  sale  or  use  of  tangible  personal 
property  (as  in  this  case),  upon  the  ratio 
which  the  real  estate  and  tangible  per- 
sonal property  in  the  state  bears  to  the 
total  of  such  property. 

The  company  reported  that  the  propor- 
tion in  Connecticut  in  its  case  was  forty- 
seven  per  cent  and  the  tax  was  levied  upon 
that  report.  By  appropriate  proceedings 
the  validity  of  the  tax  so  assessed  was  fin- 
ally presented  to  the  Supreme  Court,  the 
company  claiming  it  illegal  i?i  toto,  as  be- 
ing a  burden  upon  interstate  commerce  and 
as  wanting  in  due  process,  because  in  effect, 
imposed  upon  income  arising  from  busi- 
ness conducted  outside  of  Connecticut. 

The  court  rejected  the  first  claim  upon 
the  ground  that  the  tax  was  not  made  a 
condition  of  doing  business  in  the  state  but 
its  enforcement  was  left  to  the  ordinary 
means  of  collecting  taxes,  the  company 
therefore  not  being  compelled  to  pay  for 
the  privilege  of  engaging  in  interstate  com- 
merce. The  court  observes  that  a  tax  "  is 
not  obnoxious  to  the  commerce  clause 
merely  because  imposed  upon  property  used 
in  interstate  commerce,  even  if  it  takes  the 
form  of  a  tax  for  the  privilege  of  exer- 
cising a  franchise  within  the  state  "  {Postal 
Tel.  Cable  Co.  v.  Adams,  155  U.  S.  688). 
It  also  refers  to  the  Glue  Co.  case  and 
Peck  V.  Lo-we  (247  U.  S.)  and  to  Shaffer 
v.  Carter  (252  U.  S.)  as  settling  the  point 
that  a  tax  measured  by  net  profits  is  valid 


although  those  profits  are  derived,  in  part 
or  mainly,  from  interstate  commerce,  and 
concludes  with  the  statement  that  whether 
such  a  tax  be  deemed  a  property  tax  or  a 
■franchise  tax.  it  is  not  obnoxious  to  the 
commerce  clause. 

The  second  claim  was  rested  solely  upon 
the  showing  that  the  net  receipts  in  Con- 
necticut were  only  $42,942  out  of  total  net 
receipts  of  $1,293,643,  whereas  the  income 
tax  was  based  upon  forty-seven  per  cent  of 
such  net  receipts.  The  court  laid  aside  the 
(juestion  of  whether  the  tax  was  an  excise 
tax,  measured  by  net  income  or  a  direct 
tax  upon  such  income,  as  being  a  "  mere 
question  of  definitions "  and  having  "  no 
legitimate  bearing  upon  any  question  raised 
under  the  federal  constitution,"  and  ex- 
pressed the  view  bluntly  that  the  showing 
above  mentioned  wholly  failed  to  sustain 
the  objection ;  that  the  net  income  was 
earned  by  a  series  of  transactions  beginning 
with  manufacture  in  Connecticut  and  end- 
ing with  sale  in  other  states ;  that  the 
legislature,  being  faced  with  the  impossi- 
bility of  allocating  specifically  the  profits 
earned  by  the  processes  within  the  state, 
adopted  a  method  of  apportionment  whicli 
"for  all  that  appears  in  this  record,  reached 
and  was  meant  to  reach  only  the  profits 
within  the  state." 

It  was  held,  therefore,  that  the  company 
had  wholly  failed  to  meet  the  burden  of 
showing  that  forty-seven  per  cent  of  its  net 
income  was  not  reasonably  attributable,  for 
purposes  of  taxation,  to  the  manufacture 
of  products  from  the  sale  of  which  eighty 
])QT  cent  of  its  gross  earnings  were  derived, 
after  paying  manufacturing  costs;  that  it 
had  not  even  attempted  to  show  this  and 
that  for  aught  that  appeared  in  the  record, 
the  percentage  earned  in  Connecticut  might 
be  much  larger  than  forty-seven  per  cent ; 
that  there  was  nothing,  therefore,  in  the 
record  to  show  that  the  method  was  in- 
herently arbitrary  or  that  its  application 
produced  an  unreasonal)le  result. 

A  point,  raised  by  the  plaintiff"  in  its 
brief  but  not  pressed  in  the  argument,  that 
it  had  made  large  investments  in  Connec- 
ticut prior  to  the  enactment  of  the  law 
and  that  it  was  thus  within  the  i)rinciple 
of  So.  Ry.  V.  Greene,  216  U.  S.  400,  was 
dismissed  as  clearly  unsound. — Underwood 
Typewriter  Co.  v.  Chamberlain,  U.  S.  Sup. 
Ct.,  Nov.  15,  1920. 
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Corporation'  Franchise — Doing  Busi- 
ness.— A  company  organized  in  New  Jer- 
sey and  maintaining  its  plant  and  main 
office  in  that  state,  which  has  an  office  in 
New  York,  the  latter  consisting  of  one 
room,  where  a  stenographer  transmits  mail 
and  which  is  visited  by  a  salesman  once  a 
month,  was  held  not  to  be  doing  business 
and  not  subject  to  the  New  York  franchise 
tax.  —  People  ex  rcl.  Brighton  Mills  v. 
Knapp,  183  N.  Y.  Supp.  480. 

Interstate  Commerce  —  Telegraph 
Messages.  —  The  United  States  Supreme 
Court  has  set  at  rest  positively  the  question 
of  whether  a  telegraph  message  transmitted 
between  two  points  in  a  state,  by  a  route 
which  extends  through  another  state,  is  an 
intra  or  an  inter-state  message,  holding  it 
to  be  the  latter. 

The  case  was  one  for  damages  for  mis- 
take in  transmission  of  a  message  announc- 
ing a  death,  rendering  the  sender  unable 
to  attend  the  funeral  of  her  father.  It  was 
initiated  at  Greenville,  North  Carolina, 
and  addressed  to  Rosemary,  in  the  same 
state.  It  was  transmitted  through  Rich- 
mond, and  Norfolk,  Virginia,  the  route 
ordinarily  used  by  the  company,  and  was 
thus  claimed  to  be  an  interstate  message, 
for  which  suit  could  not  be  brought  for 
mental  suffering  alone. 

The  state  supreme  court,  on  appeal,  set 
aside  a  non-suit  and  directed  judgment  on 
the  verdict  rendered  in  the  lower  state 
court. 

The  Supreme  Court  held  this  wrong ; 
that  the  transmission  of  a  message  through 
two  states  was  interstate  commerce  as  a 
matter  of  fact,  Hanley  v.  K.  C.  So.  Ry.. 
187  U.  S.  617  ;  that  even  if  the  motive  of 
the  company  in  routing  the  message  as  it 
did,  had  been  to  evade  the  jurisdiction  of 
the  state,  this  would  not  have  made  the 
message  interstate,  which  was  to  be  tested 
by  the  actual  transmission.  The  burden 
of  showing  that  the  motive  suggested  did 
not  exist,  Avas  not  upon  the  company  but 
the  plaintiff  must  make  out  her  case.  The 
judgment  was  reversed. 

This  settled  state  of  the  law  is  referred 
to  in  order  to  call  attention  to  the  point 
that  in  cases  of  taxation,  the  opposite  rule 
is  also  the  settled  law,  namely:  that  a  tax 
on  gross  receipts  arising  from  traffic  be- 
tween two  points  in  a  state,  routed  through 
another  state,  is  not  a  tax  on  interstate  com- 


merce. This  was  settled  in  the  case  of 
Lehigh  Valley  R.  R.  Co.  v.  Commonwealth, 
145  U.  S.  672,  a  decision  which  has  never 
been  overruled  and  which  has  been  distin- 
guished in  subsequent  decisions  as  involv- 
ing a  question  of  taxation  and  as  thus 
standing  upon  a  different  basis  than  cases 
involving  regulatorv  jurisdiction.  (See  226 
U.  S.  464.)— [r.  U.  Teleg.  Co.  v.  Speight, 
U.  S.  Sup.  Ct.,  Oct.  25,  1920. 

Interstate  Commerce  —  Gross  Re- 
ceipts —  Constitutionality  —  Express 
and  Car  Companies. — Two  recent  attacks 
were  made  upon  the  constitutionality  ot 
the  gross  earnings  tax  imposed  in  Minne- 
sota, notwithstanding  the  previous  ineffec- 
tual attacks.  They  appear  to  have  been 
directed  mainly  against  its  "  necessary 
operation  and  effect  ",  the  only  loophole 
left  by  the  Courts. 

In  the  case  of  an  express  company  the 
law  was  sought! to  be  shown  to  operate  so 
unequally  and  so  heavily  as  compared  with 
the  alleged  value  of  the  property  as  to 
bring  the  tax  within  the  class  of  taxes 
held  invalid  under  the  general  limitations 
laid  down  by  the  courts. 

Following  the  above  theory,  the  entire 
basis  of  the  tax  imposed  (a  tax  "  equal  to  " 
eight  per  cent  of  the  gross  earnings  from 
both  intrastate  business  and  the  state's 
proportion  of  interstate  business)  was 
claimed  void  because  it  was  urged  that  a 
tax,  imposed  solely  on  earnings,  having  no 
reference  to  the  property  used,  could  not  be 
a  property  tax  or  a  tax  which  could  fairly 
be  considered  a  tax  in  lieu  of  a  property 
tax,  which,  it  will  be  remembered,  had  been 
one  of  the  grounds  upon  which  such  taxes 
have  been  upheld,  when  attacked  as  vio- 
lating the  commerce  clause. 

The  court  rejected  this  claim,  referring 
to  the  well  established  doctrine  that  such 
taxes  violated  no  provision  of  either  the 
state  or  the  federal  constitution. 

It  was  urged,  further,  that  when  the 
section  of  the  constitution  which  formerly 
specifically  provided  for  this  method  of 
taxing  express  companies  was  repealed,  this 
repeal  withdrew  the  method  from  use. 
The  reply  of  the  court  was  that  the  con- 
stitution did  not  confer  the  taxing  power 
but  limited  it,  and  that  the  legislative 
power  existed  unless  so  limited ;  that  when 
the  constitution  was  amended,  permitting 
classification,  definite  power  to  tax  express 
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companies  by  this  method  was  no  longer 
necessary;  that  it  was  embraced  within 
the  power  to  classify. 

The  claim  that  the  tax  largely  exceeded 
the  equivalent  of  an  ad  valorem  tax  and 
thus  became  a  direct  tax  on  interstate  com- 
merce, was  met  by  the  holding  that  having 
the  power  to  tax  property  used  in  inter- 
state commerce,  the  state  could  do  so  in 
the  exercise  of  reasonable  discretion  and 
good  faith  which  had  not  been  exceeded, 
quoting  from  Floriila  Central  v.  Reynolds, 
183  U.  S.  471,  and  suggesting  that  the 
classification  of  various  classes  of  property 
under  the  Minnesota  statute  could  not  be 
thought  of  as  violating  the  federal  consti- 
tution. 

It  wao  further  held  that  the  gross  earn- 
ings tax  was  never  designed  to  be  the  exact 
equivalent  of  a  property  tax  upon  other 
property,  if  so  the  whole  purpose  of  the 
method  was  defeated  because  its  use  was 
justified  for  the  very  purpose  of  avoiding 
the  necessity  of  a  valuation  which  it  was 
not  practicable  to  make  with  this  sort  of 
property.  Then  again,  the  query  Avas 
raised  as  to  what  property  should  be  used 
in  the  comparison,  in  view  of  the  various 
classes  taxed  at  varying  fractions  of  full 
value.  The  differentiation  in  the  rate  was 
held  to  be  within  the  discretion  of  the 
legislature. 

Arbitrariness  in  the  tax  was  sought  to 
be  shown  by  a  consideration  of  the  tax  as 
applied  to  the  tangible  property  and  it  was 
urged  that  the  property  had  no  intangible 
value.  The  decision  in  Cudahy  Packing 
Co.  v.  Minnesota,  246  U.  S.  450,  was  cited 
as  supporting  the  power  to  tax  the  entire 
property  as  a  going  concern,  and  in  this 
case  the  stock  and  bond  method,  which  was 
referred  to  by  the  company,  was  held  in- 
applicable because  the  investment  branch 
of  the  business  constituted  so  large  a  pro- 
portion as  to  nullify  the  results  of  the  use 
of  that  method.  On  the  whole  case  the 
court  was  convinced  that  the  tax  was  a 
fair  equivalent  of  what  the  state  was 
authorized  to  collect  from  the  property. — 
State  of  Minnesota  v.  Wells  Far^^o  cf  Co., 
179N.  W.  221. 

The  claim  of  the  Pullman  Company 
of  the  invalidity  of  the  tax  levied  upon  its 
gross  earnings  of  five  per  cent,  largely  fol- 
lowed those  urged  in  the  express  case,  with 
the  additional  one  that  here  the  statute 
explicitly    imposed    the    tax    "  on "     (not 


"  equal  to  ")  both  the  intrastate  and  inter- 
state earnings,  from  which  it  was  con- 
tended that  the  tax  was  void  to  the  extent 
that  it  was  based  upon  interstate  earnings. 
The  court  held  that  the  statute  was  mis- 
construed ;  that  it  was  not  a  tax  directly 
upon  earnings  but  was  a  property  tax  ar- 
rived at  by  reference  to  earnings  and  was 
not  objectionable. 

As  in  the  express  company  case,  the 
evidence  was  held  not  to  show  the  tax 
arbitrarily  high  or  in  excess  of  the  fair 
equivalent  of  a  property  tax.  —  State  of 
Minnesota  v.  The  Pullman  Company,  179 
N.  W.  224, 

Interstate  Commerce  —  Gross  Re- 
ceipts —  Gas  Company.  —  Taxes  on  the 
gross  receipts  of  one  foreign  corporation 
derived  from  the  sale  of  gas  piped  from 
Pennsylvania  to  constmiers  in  New  York 
and  of  another  such  company  from  the 
sale  of  gas  so  piped,  to  connecting  New- 
York  companies,  by  whom  it  was  delivered 
to  New  York  consumers,  were  contested  as 
invalid,  as  a  tax  on  interstate  commerce. 
This  claim  was  wholly  upheld  in  the  case 
of  the  first  company  and  of  the  second,  to 
the  extent  that  the  receipts  were  derived 
from  sales  of  Pennsylvania  gas.  This  com- 
pany sold  some  gas  derived  from  New 
York  fields,  which  was  carried  in  the  same 
pipes  with  that  from  Pennsylvania  and  this 
commingling  was  claimed  to  give  the  en- 
tire product  the  character  of  local  com- 
merce, which  was  rejected  by  the  court. 
The  sales  to  New  York  distributing  com- 
panies was  also  held  not  to  destroy  the 
interstate  character  of  the  business,  in  the 
case  of  both  companies.  —  People  ex  rel. 
Pennsylvania  Gas  Co.  v.  State  Tax  Com- 
mission;  People  ex  rel.  United  Natural 
Gas  Co.  v.  Same,  N.  Y.  Ct.  of  Appeals, 
Oct.  19,  1920,  unreported. 

Classification  —  Inheritance  Tax 
Imposed  as  a  Penalty. — A  case,  the  de- 
cision in  which  by  the  New  York  Court  of 
Appeals,  was  digested  at  length  in  the 
Bulletin  (IV.  247),  has  just  been  de- 
cided by  the  United  States  Supreme  Court, 
that  court  affirming  the  state  court.  The 
opinion,  though  very  brief,  is  of  interest 
and  importance  by  reason  of  its  implica- 
tions and  its  affirmance  of  the  extremely 
well  considered  opinion  of  the  court  below 
(226  N.  Y.  384). 
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The  question  was  as  to  the  constitution- 
ality of  the  so-called  "  penalty  inheritance 
tax  "  of  five  per  cent  imposed  upon  prop- 
erty, consisting  of  securities,  upon  which 
the  decedent  had  not  paid  a  registration 
tax  in  his  lifetime.  The  tax  was  contested 
as  denj-ing  equal  protection.  It  was  urged 
that  the  tax  was  discriminatory  because 
other  property  of  the  same  kind,  bequeathed 
to  other  persons  standing  in  the  same  rela- 
tionship would  not  be  taxed.  The  answer 
is  based  wholly  upon  the  clearly  estab- 
lished doctrine  of  the  right  to  classify  for 
purposes  of  taxation  so  long  as  the  basis 
is  reasonable.  The  plaintiffs  admitted  that 
reasonable  classification  extended  to  the 
kind  of  property  transferred ;  the  amount 
or  value  of  the  property  transferred ;  or 
the  relationship  of  the  transferees;  or  to 
the  character  of  the  transferee,  as  for  in- 
stance one  engaged  in  charity,  but  the 
court  observed  that  reasonable  classification 
extended  much  farther,  referring  to  Beers 
v.  Glynn,  211  U.  S.  477;  Keeny  v. 
Neii)  York,  222  U.  S.  525;  Maxwell  v. 
Biigbee,  250  U.  S.  525,  and  New  York  v. 
Reardon,  204  U.  S.  152  ;  that  "  any  classi- 
fication is  permissible  which  has  a  reason- 
able relation  to  some  permitted  end  of  gov- 
ernmental action  "  or  if  it  is  "  reasonably 
founded  on  the  purposes  and  policy  of 
taxation ",  citing  Pacific  Express  Co.  v. 
Seibert,  142  U.  S.  393  ;  Kidd  v.  Alabama, 
188  U.  S.  730;  Clement  Nat.  Bk.  v.  Ver- 
mont, 231  U.  S.  120,  and  Farmers  Bk.  v. 
Minnesota,  232  U.  S.  519;  that  it  is  not 
necessary  that  the  basis  of  classification 
must  be  deducible  from  the  nature  of  the 
things  classified. 

Applying  these  principles,  the  court 
suggests  that  no  classification  could  be 
more  reasonable  than  to  distinguish,  in  im- 
posing an  inheritance  tax,  between  prop- 
erty which  had  during  decedent's  life  borne 
its  fair  share  of  the  tax  burden  and  that 
which  had  not.  The  tax  was  therefore 
upheld,  with  express  refusal  to  consider 
the  effect,  if  a  property  tax  or  a  penalty 
were  under  consideration. 

In  a  footnote,  reference  is  made  to  sim- 
ilar statutes  in  Connecticut  and  Louisiana 
and  to  decisions  under  the  latter  statute. — 
Watson  v.  State  Comptroller,  U.  S.  Sup. 
Ct.,  Nov.  15,  1920. 

Assessment — Notice — Due  Process. 
— The  county  board  raised  an  assessment 


and  gave  notice  thereof,  and  under  the 
statute,  arbitrators  were  appointed.  They 
failed  to  agree,  whereupon  the  assessment 
became,  under  the  statute,  final.  The  tax- 
payer obtained  an  injunction,  which  was 
vacated  by  the  supreme  court  of  the  state. 
Upon  writ  of  error  the  United  States 
Supreme  Court  held  that  the  statute  was 
void  as  not  allowing  the  taxpayer  notice 
and  denying  due  process.  The  court  held 
that  in  assessment  proceedings,  before  the 
tax  becomes  irrevocably  fixed,  the  taxpayer 
must  have  opportunity  to  be  heard,  of 
which  he  must  have  notice  (210  U.  S.  385  ; 
237  U.  S.  413)  ;  that  in  this  case  no  such 
opportunity  was  given  before  the  assess- 
ment became  final  and  hence  there  was  a 
denial  of  due  process  within  the  ruling  in 
Central  of  Georgia  v.  Wright,  207  U.  S. 
147,  and  kindred  cases.  The  court  held 
that  the  injunction  against  collection  of  the 
tax  should  have  been  granted. — Turner  v. 
Waile,  U.  S.  Sup.  Ct,  Nov.  8,  1920. 

Credits,  Situs  of  —  Business  Situs — 
Competing  Jurisdictions. — In  a  Minne- 
sota case  the  question  presented  was  as  ta 
the  taxable  situs  of  moneys  and  credits 
arising  from  branch  offices  in  the  state,  of 
a  foreign  corporation  doing  a  local  busi- 
ness therein.  The  branch  offices  were  local 
selling  agencies  conducted  under  the  gen- 
eral supervision  of  a  Minnesota  office  at 
Minneapolis  and  the  question  was  whether 
the  local  credits  arising  from  sales  were 
taxable  at  the  selling  agencies  or  at  the 
general  branch  office  at  Minneapolis. 
There  was  no  question  of  evasion,  as  the 
rate  was  the  same  throughout  the  state  but 
there  was  a  dispute  as  between  two  coun- 
ties as  to  the  place  of  taxation. 

The  court  referred  to  the  fundamental 
questions  of  situs  of  intangibles  as  well 
settled  but  recognized  the  difficulties  pre- 
sented by  individual  cases.  It  was  held 
that  the  moneys  and  credits  arising  at  the 
selling  offices  should  be  considered  as  parts 
of  a  localized  business  and  with  the  tan- 
gible property  connected  therewith,  were 
taxable  at  such  offices. — Petition  of  Stand- 
ard Oil  Company  {Indiana),  179  N.  W. 
482. 

Exemptions — Contract  with  State — 
Repeal.  —  The  United  States  Supreme 
Court  affirmed  the  New  York  court  in  the 
case  noted  in  Bul.  IV,  61,  in  which  it  held 
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that  the  repeal  of  a  statute  under  which 
exemption  from  taxation  had  been  given  a 
railroad  company,  did  not  violate  the  con- 
tract clause  of  the  Constitution. 

The  exempting  statute  was  passed  at  the 
joint  application  of  a  city  and  the  rail- 
roads in  question  and  limited  the  assess- 
ment to  a  sum  not  exceeding  the  then 
amount  of  the  capital  stock  of  the  rail- 
road. After  the  repeal,  the  city  largely 
increased  the  assessment  and  the  state 
courts  held  the  repealing  act  valid  on  tlie 
ground  that  the  exemption  granted  was 
without  consideration  and  was  subject  to 
repeal  (224  N.  Y.  187). 

The  Supreme  Court  based  its  affirmance 
upon  the  general  ground  of  unwillingness 
to  differ  with  the  state  court  with  regard 
to  a  New  York  corporation ;  the  general 
attitude  of  the  courts  towards  exemptions ; 
the  evident  understanding  of  the  parties, 
as  shown  by  the  facts,  that  the  grant  was 
not  irrevocable,  but  chiefly  because  of  the 
provision  in  the  state  constitution  that  all 
laws  might  be  altered  or  repealed,  and  held 
that  it  was  not  prepared  to  say  that  the 
decision  below  was  wrong. — Nc-w  York  ex 
re/.  Troy  Union  R.  R.  Co.  v.  City  oj  Troy, 
U.  S.  Sup.  Ct.,  Nov.  8,  1920. 

LiCEXSE  —  Government  P_^mployee — 
Motor  Vehicle — Driver.  —  The  United 
States  Supreme  Court,  two  Justices  dissent- 
ing, reversed  tlie  Maryland  Circuit  Court, 
holding  that  the  immunity  of  the  agents 
of  the  United  States  from  state  control  in 
the  performance  of  their  duties  extended 
to  a  requirement  that  a  driver  of  a  United 
States  mail  wagon  should  desist  from  per- 
formance until  he  satisfied  a  state  office, 
upon  examination,  that  he  was  competent 
and  paid  a  fee  of  $3  for  a  state  license; 
that  such  a  requirement  laid  hold  of  the 
agent  directly  and  fixed  conditions  in  ad- 
dition to  those  deemed  necessary  by  the 
government  which  w^as  to  be  presumed  to 
perform  its  duty  in  employing  competent 
persons  for  its  work. 

The  case  was  held  not  to  be  ruled  by 
the  decisions  on  the  regulation  of  inter- 
.state  commerce,  dealing  with  the  conduct 
of  private  persons,  in  matters  in  which  the 
states  as  well  as  the  general  government 
have  an  interest,  as  here  the  question  was 
whether  the  states  could  interrupt  the  acts 
of  the  general  government  itself.  It  was 
noted    that   the   exemption    from    taxation 


was  absolute,  no  matter  how  reasonable, 
universal  and  undiscriminating,  citing  Far- 
mers b'  Mechanics  Sav.  Bk.  v.  Minnesota. 
222  U.  S.  516;  also  the  immunity  of  gov- 
ernment contractors  and  federal  officers, 
even  with  respect  to  such  universal  laws 
as  those  concerning  murder.  —  Johnson  v. 
Maryland.  U.  S.  Sup.  Ct.,  Nov.  8,  1920. 

Inheritanxe,  Federal  —  Donee  of 
Pow^cr — "Blending". — The  Circuit  Court 
of  Appeals  affirmed  the  District  Court, 
holding  that  the  estate  of  a  donee  of  a 
power  resident  in  Pennsylvania  was  not 
subject  to  federal  estate  tax  with  respect 
to  the  property  transferred  by  his  will 
pursuant  to  the  power,  the  law  in  that 
state  being  that  the  transfer  is  really  from 
the  donor  of  the  power,  even  though  the 
donee  by  will  subjects  the  property  covered 
by  the  power  to  the  general  purposes  of 
his  estate,  even  in  such  case  the  transfer  to 
a  creditor  is  by  virtue  of  the  power  and  is 
from  the  donor  and  not  the  donee  {Com- 
momuealth  v.  Duffield,  12  Pa.  277). 

The  theory  of  "  blending  ",  relied  upon 
by  tlie  Government  to  remove  the  case  from 
tlie  doctrine  of  the  Pennsylvania  courts, 
was  held  not  sustained  by  the  facts,  and 
therefore  that  doctrine  prevailed  and  the 
tax  was  held  illegally  collected. — Lederer 
v  Pearce.  266  Fed.  497  ;  See  Bul.  Y,  296. 

Inheritance — Deduction  of  Federal 
AND  State  Inheritance  Taxes. — A  will 
l)rovided  that  all  inheritance,  legacy  and 
transfer  taxes  should  be  paid  out  of  the 
residuary  astate.  The  federal  estate  tax 
should  be  charged  to  the  residue  and  not 
apportioned  among  the  legatees.  The  taxes 
assessed  by  \\'isconsin,  Minnesota  and 
Kentucky  are  to  be  deducted  from  the  sev- 
eral legacies,  but  the  taxes  assessed  by 
L'tah  and  New  Jersey  on  the  right  of  suc- 
cession to  property  having  a  situs  in  those 
states  are  chargeable  on  the  residuary. — 
/;/  re  Humphrey's  Estate,  183  N.  Y.  Supp. 
131. 

Inheritance — Trust  with  Power  of 
Revocation. — Where  an  owner  of  secur- 
ities conveyed  them  to  trustees,  under  a 
deed  reserving  the  power  of  amendment 
and  revocation,  the  transfer  did  not  become 
effective  until  his  death  and  was,  there- 
fore, subject  to  transfer  tax. — In  re  Bond- 
ers' Estate,  183  N.  Y.  137. 
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IXHERITAN'CE AdDITIOXAL   TaX  UPOX 

ExTixcTioN  OF  Life  Estate.  —  Property 
transferred  subject  to  a  life  estate  was  held 
to  be  subject  to  transfer  tax  under  the 
New  York  law,  which  provides  that  where 
any  property  shall  be  transferred  subject 
to  any  estate  or  interest,  determinable  by 
the  death  of  any  person,  the  increase  accru- 
ing upon  the  extinction  of  such  estate  or 
interest  shall  be  deemed  a  transfer,  taxable 
in  the  same  manner  as  though  the  person 
beneficially  entitled  thereto  had  then  ac- 
quired such  estate  directly. — Matter  of  Coy- 
kendall,  184  N.  Y.  Supp.  73. 

Inheritaxce — Tenancy  by  Entirety. 
— A  tenancy  by  the  entirety  was  created  in 
a  parcel  of  real  estate  to  which  the  husband 
succeeded  upon  the  death  of  his  wife.  A 
transfer  tax  was  assessed  upon  the  whole 
amount  thereof,  though  it  was  contended 
that  only  one-half  was  subject  to  tax.  The 
succession  was  held  to  be  a  taxable  trans- 
fer under  the  New  York  statute,  the  entire 
value  being  the  measure  of  the  tax,  citing 
Matter  of  Dolbeer,  226  N.  Y.  623.— /«  re 
Chase's  Estate,  183  N.  Y.  Supp.  638  ;  and 
In  re  Greim's  Estate,  183  N.  Y.  Supp.  149. 

Inheritaxce,  State — Nature  of — In- 
crease AFTER  Prior  Payment  Taxable. 
— The  tax  in  New  York  was  held  imposed, 
not  on  the  property  of  testator,  but  on  the 
succession,  or  right  to  receive  it.  Where 
property  is  transferred  by  will,  subject  to 
an  estate  determinable  by  death,  and  an 
increase  has  accrued  to  certain  persons  by 
reason  of  the  extinction  of  such  estate, 
such  increase  is  taxable,  despite  a  prior 
order  fixing  tax  and  payment  thereunder. — 
In  re  Coykendall's  Estate,  184  N.  Y. 
Supp.  73. 

Inheritance — Exemptions — Foreign 
Charitable  Organization.  —  Property 
was  bequeathed  to  two  towns  in  another 
state  for  the  benefit  of  the  poor,  the  erec- 
tion and  maintenance  of  public  schools  and 
library  buildings.  The  New  York  court 
was  presented  with  the  question,  said  to  be 
novel,  whether  the  above  gifts  were  tax- 
able, because  a  foreign  municipal  corpora- 
tion is  not  exclusively  a  charitable  corpora- 
tion, under  the  statute  relating  to  exempt 
transfers.  After  discussing  the  nature  of 
transfer  taxes  and  the  tendency  of  the 
courts  to  exempt  charitable  gifts,  the  court 


declared  that  the  gift  here  to  towns  in  a 
foreign  jurisdiction  was  for  charitable 
purposes  and  consequently  exempt. — In  re 
Burnham's  Estate,  183  N.  Y.  Supp.  539  ; 
See  Matter  of  G  nit  eras,  184  N.  Y.  Supp. 
190. 

Real  Estate  —  Fixtures.  —  In  a  Wis- 
consin case  trade  fixtures  in  a  rented  build- 
ing were  assessed  as  real  estate  and  this 
would  appear  proper  under  the  definition 
of  "  real  property  "  in  the  statute.  It  was 
held,  however,  that  owing  to  the  long 
established  liberal  policy  with  reference  to 
the  right  of  a  tenant  to  remove  a  trade 
fixture,  as  indicated  by  the  decisions  which 
were  cited,  the  legislature,  if  it  had  in- 
tended to  change  the  policy,  would  have 
used  language  appropriate  to  accomplish 
such  purpose.  It  was  held,  therefore,  that 
the  machinery,  which  was  easily  removable, 
was  personal  property. 

A  suggestion  appears  in  the  opinion  that 
the  effect  would  be  to  pennit  the  tenant  to 
reduce  his  income  tax  by  the  personal  tax 
offset,  but  the  court  held  that  if  it  had 
been  the  purpose  of  the  legislature  to  de- 
stroy this  offset,  it  could  easily  have  made 
this  intent  clear  and  unmistakable. — State 
V.  Bodden,  178  N.  \\\  242. 

Real  Estate  —  Valuation  —  Golf 
Course. — In  a  Wisconsin  case  it  was  held 
that  real  estate,  located  outside  a  growing 
city,  which  had  been  purchased  and  im- 
proved as  a  golf  course,  could  not  be  valued 
as  so  improved,  with  structures  suitable  for 
such  use;  it  must  be  valued  as  farm  land 
and  as  suitable  to  prospective  purchasers 
and  not  to  the  present  special  users.  The 
decision  in  State  ex  rel.  Gisholt  Machine 
Co.  V.  Norsman,  169  N.  W.  429,  was  dis- 
tinguished as  being  a  case  of  a  manufac- 
turing plant  with  an  established  business. 
Here  the  property  had  been  improved  for 
the  gratification  and  recreation  of  the 
owners  and  it  was  held  that  money  so  ex- 
pended did  not  necessarily  add  to  the  value 
for  tax  purposes,  under  the  statute  which 
required  that  property  should  be  assessed 
with  reference  to  the  purposes  for  which  it 
might  be  sold  rather  than  purposes  to  which 
it  was  presently  being  devoted. — State  ex 
rel.  Oshkosh  Coiintrv  Club  v.  Petrick,  178 
N.  W.  251. 

Real  Estate — "  Owner" — Equitable 
Title — Indian  Lands.  —  A  purchaser  of 
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Oklahoma  Indian  kinds  at  public  sale, 
pursuant  to  statutory  regulations  had  paid 
the  entire  purchase  price  prior  to  Jan.  1, 
but  had  not  received  the  government  pat- 
ent. He  therefore  claimed  that  the  land 
was  not  taxable  for  that  year. 

It  was  held  that  a  purchaser  in  posses- 
sion, having  paid  the  purchase  price  for 
land,  was  the  "  owner "  for  the  purposes 
of  taxation.  —  Rose  v.  Stat  cup.  190  Pac. 
396. 

Federal  Stamp  Tax  —  Unstamped 
Note. — One  who  held  a  note  evidencing  a 
lien  on  an  automobile  which  had  been 
seized  and  sold  as  being  used  to  transport 
liquor  illegally,  could  not  introduce  the 
note  as  evidence  of  his  lien,  because  it  was 
unstamped.  The  court  held  that  whatever 
the  rule  was  in  the  state  courts,  the  fed- 
eral courts  were  bound  by  the  statute  de- 
claring unstamped  documents  inadmissible. 
—U.  S.  V.  Masters,  264  Fed.  250. 

Federal  Stamp  Tax  —  Unstamped 
Deed  as  Evidence. — In  an  Alabama  case 
it  was  held  that  in  the  absence  of  evidence 
of  intent  to  evade  the  revenue  law  or  to 
defraud  the  government,  under  the  author- 
ities of  that  state,  which  were  cited,  a  deed 
should  not  be  excluded  as  evidence  because 
not  bearing  United  States  revenue  stamps. 
— Reichert  v.  Shcip  Inc.,  85  So.  267. 

Stock  Transfer — Transfer  to  Trus- 
tee to  secure  a  Loan.  —  Section  270  of 
the  New  York  tax  law  imposing  a  tax 
upon  sales  and  transfers  of  stock  was  held 
not  to  tax  transfers  of  stock  certificates 
deposited  as  collateral  security  for  money 
loaned,  the  certificates  being  not  actually 
sold. 

In  a  case  where  a  corporation  issued 
bonds  and  deposited  with  a  trust  company 
as  security  therefor,  certain  shares  of  stock, 
which  the  trust  company  caused  to  be 
transferred  to  itself  as  trustee,  the  state 
comptroller  contended  that  such  transfer 
was  a  transfer  of  stock  within  the  contem- 
plation of  the  tax  law,  requiring  the  pay- 
ment of  a  tax  upon  "  sales "  and  "  trans- 
fers "  of  stock.  The  court,  upon  a  careful 
review  of  the  legislative  history  of  the  en- 
actment, held  that  the  legislature  did  not 
intend  to  tax  shares  of  stock  transferred 
to  a  trustee  merely  for  purpose  of  collat- 
eral security  to  secure  money  loaned,  and 


that  the  spirit  of  the  statute  was  to  tax 
only  sales  and  transfers  of  stock  actually 
made. — Travis  v.  American  Cities  Co.,  182 
N.  Y.  Supp.  394. 

Retroactive  Taxation.  —  An  Oregon 
case  involved  a  discussion  of  the  power  to 
pass  an  act  designed  to  cure  defects  in  a 
prior  act,  arising  from  failure  to  observe 
certain  requirements.  The  ruling  law  on 
the  power  to  pass  such  acts  is  stated  to  be 
that  they  are  valid  where  they  merely  vali- 
date acts  which  there  was  power  to  enact 
at  the  time,  or  in  other  words,  dispensible 
requirements  omitted  in  the  prior  acts  may 
be  validated  by  a  .subsequent  act  having 
retroactive  effect. 

The  case  involved  special  assessments, 
Avhich  were  held  not  to  arise  from  contract 
but  under  the  taxing  power.  —  Bro-wn  v. 
City  of  Silverton,  190  Pac.  971. 

Back  Assessments  —  Omitted  Prop- 
erty— Fraudulent  Assessments.  —  Un- 
der a  back-assessment  statute  of  Mississippi, 
it  was  sought  to  reassess  taxes  upon  certain 
banks  because,  as  alleged,  the  original  as- 
sessments were  unlawfully  made  at  a  gross 
undervaluation  of  the  property  and  were 
procured  by  fraud  on  the  part  of  the  banks. 

The  court  being  equally  divided,  the 
judgment  of  the  court  below  in  cancelling 
the  back-assessments  was  affirmed. 

The  opinion  of  the  judges  holding 
against  the  assessment  was  based  upon  the 
fact  that  there  was  no  omission  to  assess, 
and  while  the  assessment  may  have  been 
less  than  it  should  have  been,  that  did  not 
constitute  an  escape  from  taxation  such  as 
to  justify  a  back  assessment  under  the 
statute. 

The  contrary  opinion  was  based  upon 
the  allegation  of  fraud  which,  owing  to 
the  filing  of  demurrer  was  not  traversed 
and  which  being  thus  in  the  case  was  held 
valid  ground  for  vitiating  the  original 
assessments  and  justification  for  the  back- 
assessment  in  question.  —  Robertson,  State 
Revenue  Aqent  v.  Bank  of  Yazoo  Cit\,  85 
So.  177. 

Retrospective  Tax  Law — Income  Tax 
— Ex  POST  FACTO  Law. — The  Missouri  in- 
come tax  was  enacted  in  1917.  In  May, 
1919  an  amendment  was  enacted  increasing 
the  rate,  effective  for  the  entire  year.  The 
entire  tax  was  claimed  invalid  because  in 
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violation  of  the  constitutional  provision 
specifically  prohibiting  the  passage  of  any 
ex  post  facto  law,  or  law  impairing  the 
obligations  of  contracts  or  "  retrospective 
in  its  operation  ".  The  court  held  that  the 
law  did  violate  these  provisions,  not  in  toto 
however,  but  to  the  extent  of  the  increase 
in  the  rate  added  by  the  amendment.  The 
tax  was  held  good  at  the  old  rate  up  to 
the  time  of  the  taking  effect  of  the  amend- 
ment and  at  the  increased  rate  for  the  bal- 
ance of  the  vear.  —  Smith  v.  Dirckx,  223 
S.  W.  104.     ' 

Licenses  —  Unxoxstitutioxal  Inter- 
ference.— A  Connecticut  statute  requiring 
milk  dealers  to  procure  a  license  and  as  a 
condition  to  procuring  the  same,  to  furnish 
proof  of  their  financial  responsibility  to 
meet  their  obligations  in  contracting  with 
producers  of  milk  and  give  bond,  was  held 
an  unwarranted  interference  with  private 
rights  and  unconstitutional. — State  v.  Por- 
ter, 110  Atl.  59. 

Licenses  —  Theatre  Ticket  Specu- 
lator— Price-Fixing.  —  The  city  of  New 
York,  in  an  effort  to  eradicate  the  theatre 
ticket  nuisance,  enacted  an  ordinance  pre- 
venting the  sale  of  tickets  by  one  not 
licensed  thereunder,  and  providing  that  the 
licensee  should  not  charge  for  a  ticket 
more  than  50  cents  over  the  established 
charge.  The  license  fee  was  fixed  at  $250. 
Violation  was  punishable  by  fine  or  im- 
prisonment, or  both. 

The  court  of  General  Sessions  held  the 
price-fixing  clause  in  violation  of  the  con- 
stitutional provisions  of  the  federal  and 
state  constitutions,  guaranteeing  all  per- 
sons against  deprivation  of  their  liberty 
and  property  without  due  process  of  law ; 
that  the  business  of  ticket  selling  was  a 
private  business,  not  affected  with  a  public 
use. — People  v.  Ne^uman,  180  N.  Y.  Supp. 
892.  See  also  In  re  Gilchrist.  In  re  Neiu- 
man,  181  N.  Y.  Supp.  245. 

Licenses  —  Hackstands  —  Abuttixg 
Owner — Exclusive  Privilege. — An  ordi- 
nance of  the  city  of  Topeka,  Kansas,  which 
in  eft'ect  grants  a  special  permit  to  licensed 
hack  drivers  who  can  procure  consent  of 
abutting  owners  to  stand  their  vehicles  in 
the  street  was  held  not  unconstitutional  as 
granting  special  privileges.  On  the  ques- 
•tion  of  the  legality  of  a  grant  of  exclusive 


privileges  by  a  railroad  company,  an  ex- 
haustive reference  to  the  decided  cases  is 
given,  revealing  an  irreconcilable  conflict 
of  .authority.  The  court  held  that  as  the 
railway  owner  was  in  no  different  position 
from  others,  the  ordinance  was  not  invalid 
as  permitting  such  exclusive  privilege. — 
Mader  v.  City  of  Topeka,  189  Pac.  969. 

Licenses  —  "  Peddlers  "  —  Theatre 
Tickets — Police  Power. — A  news  agency 
was  held  in  a  recent  California  case  en- 
titled to  sell  theatre  tickets  without  com- 
pliance with  an  ordinance  requiring  a 
license  for  the  sale  of  such  tickets.  It  was 
held  that  such  an  agency  was  not  a  "  ped- 
dler ". 

The  ordinance  was  held  not  valid  either 
as  a  regulatory  one  under  the  police  power 
or  as  a  revenue  measure. — E.x  parte  Dees, 

189  Pac.  1050. 

Licenses — Revenue  Power — Business 
— Lawyer.  —  A  California  attorney  con- 
tested a  license  tax  imposed,  pursuant  to 
city  ordinance,  upon  lawyers  engaged  in 
business  and  maintaining  an  office. 

Held  that  while  the  title  of  the  act  con- 
tained a  reference  to  "  regulating ",  the 
purpose  of  the  ordinance  was  to  raise  rev- 
enue, and  hence  there  was  no  attempt  to 
regulate  the  lawyer's  business. 

Held  also  that  the  provision  for  im- 
prisonment for  failure  to  pay  was  not  an 
imprisonment  for  debt,  contrary  to  the 
constitution.  The  penalty  was  not  de- 
signed to  collect  the  tax  but  to  enforce  a 
duty  imposed  upon  those  doing  business. 

The  chief  claim  was  that  the  city  could 
not  impose  a  license  tax  upon  a  lawyer 
already  licensed  to  practice  law,  but  it  was 
held  that  this  was  not  the  effect  of  the  tax, 
it  was  a  tax  for  "  doing  business  "  not  for 
"being   a   lawj-er  ".  —  Ex  parte  lohnson, 

190  Pac.  852. 

Licenses — Branch  Houses. — In  a  Mis- 
sissippi case  it  was  held  that  a  statute  im- 
posing a  state  privilege  tax  upon  each 
cotton  compress  company  contemplated  but 
one  tax,  although  the  company  owned 
branch  establishments  in  several  counties  in 
the  state  other  than  that  of  its  principal 
office. — State  v.  Grenada  Cotton  Compress 
Co.,  85  So.  137. 

Licenses — State  Law  LniiTiNG  City's 
Power. — A  general  statute  of  North  Caro- 
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lina  imposing  license  taxes  upon  motor 
vehicles  in  substantial  amounts,  as  part  of 
a  general  plan  for  road  improvement,  and 
containing  a  provision  that  localities  should 
not  thereafter  impose  license  taxes  upon 
such  vehicles  in  excess  of  $1,  operates  to 
limit  the  localities  and  to  annul  that  part 
of  a  city  charter  granted  liy  an  earlier 
statute,  containing  the  general  authority  to 
license  all  occupations  and  privileges. — 
S/c7te  V.  Fink,  103  S.  E.  16. 

IXHERITAXCE — DEDUCTION   OF   FEDERAL 

Estate  Tax.  —  The  Colorado  court  held 
that  it  was  committed  to  the  doctrine  that 
the  state  inheritance  tax  law  imposed  a  tax 
upon  the  "  privilege  of  receiving "  and 
not  on  the  "  right  to  transmit  "  ;  that  the 
two  things  were  distinct,  citing  Macky  Es- 
tate,, 102  Pac.  1075. 

The  federal  tax  was  designated  as  a  tax 
upon  the  power  to  transfer  at  death  and 
the  estate  held  to  be  therefore  instantly 
depleted,  and  thus  diminished,  distributed 
to  the  legatees,  citing  New  York  cases.  It 
was,  therefore,  held  that  the  federal  tax 
should  be  deducted  before  measuring  the 
state  tax.— People  v.  Beinis,  189  Pac.  32. 

Inheritance  —  Residuary  Devise  to 
Widow. — It  was  held  that  under  the  Utah 
statute  a  devise  to  a  widow  of  the  entire 
residuary  estate,  where  the  estate  is  so 
divided,  must  be  construed  as  involving  an 
election  by  the  widow  to  take  under  the 
will  and  that  her  statutory  distributive 
share  need  not  be  deducted  and  subjected 
to  tax.— In  re  Kolin's  Estate.  189  Pac.  409. 

IXHERITAXCE — NoX-ReSIDEXTS StOCK 

IN  Domestic  Corporatiox  Pledged. — 
The  Utah  court  has  determined  the  proper 
method  for  computing  the  Utali  tax  on 
the  estate  of  a  non-resident  owning  stock 
in  a  domestic  corporation  pledged  in  an- 
other state  to  secure  indebtedness.  The 
state  claimed  that  the  tax  should  be  com- 
puted upon  the  full  value  of  the  stock 
pledged,  after  deducting  a  proportionate 
part  of  the  total  indebtedness,  while  the 
executors  claimed  that  the  Utah  property 
to  be  taken  should  ])e  the  total  value  of  the 
stock  less  the  indebtedness  for  which  the 
stock  was  pledged. 

The  court  supported  the  state's  conten- 
tion, holding  that  the'  decedent  was  the 
owner  of  the  stock  and  that  the  contingent 


interest  of  the  pledgee  was  not  a  taxable 
interest ;  that  it  was  the  purpose  of  the 
statute  to  apply  to  foreign  estate  the  same 
rules  of  computation  as  are  applied  to 
resident  estates,  except  as  otherwise  re- 
quired to  reach  a  fair  and  equitable  result. 
—Larson  v.  MacMiller,  189  Pac.  579. 

Inheritance  —  Property  Held  for 
Non-Resident  Beneficiary.  —  Property 
consisting  of  intangibles  held  in  Pennsyl- 
vania by  a  trustee  for  a  non-resident  bene- 
ficiary was  held  subject  to  the  direct  in- 
heritance tax  law  of  that  state,  upon  the 
death  of  the  beneficiary  before  reaching 
majority  when  he  was  to  take.  A  summary 
of  the  prior  decisions  as  to  movables  in 
such  cases  is  of  interest. — /;/  re  Ilostetter's 
Estate,  109  Atl.  920. 

Inheritance — Trust,  Situs  of — Prac- 
tical CoxsTRUCTiON.  —  Shares  of  a  bene- 
ficial trust  created  in  Minnesota  and  man- 
aged there  were  held  subject  to  inheritance 
tax  upon  the  death  of  a  non-resident 
owner,  such  property  being  held  to  have 
its  situs  in  the  state  for  purposes  of  im- 
posing the  tax. 

The  fact  that  the  state  Attorney  General 
had  ruled  that  the  sliares  were  not  subject 
to  such  tax  and  they  had  not  been  taxed 
theretofore  was  held  not  to  be  of  binding 
force  on  the  court  when  the  statute  was  so 
plain  as  not  to  be  open  to  construction. — 
In  re  Thome's  Estate,  177  N.  W.  638. 

IXHERITAXCE NATURE  OF CONSTITU- 
TIONALITY—  Trust  not  in  Existence — 
Exemption. — The  Indiana  inheritance  tax 
law  was  held  not  in  violation  of  the  uni- 
formity clause  in  the  constitution,  because 
imposing  varying  rates  and  containing  clas- 
sifications and  exemptions.  Held  the  tax 
was  not  upon  property  but  upon  the  right 
to  take. 

A  trust  was  created  by  the  will  in  ques- 
tion to  maintain  a  charitable  purpose  and 
persons  were  chosen  to  administer  the 
trust.  It  was  held  that  the  exemption  of 
devises  to  charitable  organizations  does  not 
require  lliat  the  organization  be  an  existing 
one.  It  is  sufficient  if  the  organization  is 
established  by  the  will.  —  Crittenberger  v. 
State  Savings  ^^  Trust  Co.,  127  N.  E.  552. 

Inheritance  —  Contingent  Remain- 
der— Retroactive  Statute.  —  The  point 
involved    in    a   recent    Virjrinia    case    was 
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whether  a  tax  was  valid  which  was  im- 
posed upon  contingent  remainders  estab- 
lished by  will  of  a  decedent  who  died  be- 
fore the  passage  of  the  statute  but  where 
the  remainders  became  vested  after  its  pas- 
sage. The  court  found  no  Virginia  author- 
ities and  little  of  help  in  other  jurisdic- 
tions, referring  to  a  note  to  Commonwealth 
V.  Well  ford,  44  L.  R.  A.  (n.  s.)  420. 

While  asserting  power  in  the  legislature 
to  pass  a  retroactive  statute  having  the 
effect  claimed,  it  held  that  tax  laws  are 
prospective  in  operation  unless  expressly 
made  retroactive  and  that  it  could  not  be 
fairly  said  that  the  statute  in  question 
clearly  contemplated  any  estates,  whether 
vested  or  contingent,  except  those  arising 
under  wills  taking  effect  after  its  passage. — 
Commomvealth  v.  Herbert,  103  S.  E.  645. 

IXHERITAXCE ANTENUPTIAL  SETTLE- 
MENTS Exempt.  —  It  was  held  under  the 
New  York  law  that  an  antenuptial  contract, 
under  which  children  of  the  marriage  were 
to  be  given  certain  shares,  rendered  such 
shares  exempt  from  tax  as  not  passing  by 
will  or  descent  but  upon  consideration  and 
for  "  money's  w^orth  ".  The  court  referred 
to  the  recent  decisions,  holding  that  trans- 
fers, although  within  the  classification  of 
the  statute,  were  not  within  its  intendment 
{Matter  of  Orvis,  119  N.  E.  88;  Matter 
of  Baker,  82  N.  Y.  Supp.  390).  The 
essence,  nature  and  effect  of  the  transfer 
determine  its  taxability  or  exemption 
therefrom.  If  in  effect  it  is  a  bounty  or 
benefaction,  it  is  taxable. — /;/  re  Sch moll's 
Estate,  181  N.  Y.  Supp.  542. 

Inheritaxce — Nox-Residext — "  Cap- 
ital "  Employed  in  "  Busixess  ". — The 
question  was  whether  the  decedent  at  the 
time  of  her  death  was  "doing  business"  in 
New  York  state  and  had  "  capital  in- 
vested "  in  "  business  "  therein.  The  tes- 
timony showed  that  decedent  as  an  indi- 
vidual negotiated  loans,  complained  about 
rates  of  interest  offered  on  mortgages,  kept 
a  large  amount  of  liquid  funds,  engaged  in 
the  state  in  money-lending,  and  that  she 
organized  several  corporations  to  which  she 
advanced  the  necessary  funds  and  which 
conducted  many  of  her  transactions.  Al- 
though a  resident  of  Vermont  at  the  time 
of  her  death  it  appeared  that  during  the 
last  730  days  of  her  life  she  spent  at  least 
644  days  in  the  City  of  New  York. 


The  appellate  division  of  the  supreme 
court  held  that  the  evidence  showed  that 
decedent  was  doing  business  within  the 
state  and  that  the  monies,  consisting  of 
credits  upon  the  books  of  the  corporations 
organized  to  carry  out  her  transactions, 
were  capital  invested  in  "  business  "  within 
the  state,  subject  to  taxation  under  the 
transfer  tax  law.  —  In  re  Green's  Estate, 
182  N.  Y.  Supp.  190.  See  Bui.  IV,  60; 
V,   124. 

Ixheritance  —  Bank  Deposit  in 
Trust.  —  In  an  inheritance  tax  case,  the 
Surrogate  held  that  a  savings  bank  deposit 
in  trust  for  certain  beneficiaries  constituted 
a  tentative  revocable  trust  during  the  life 
of  the  decedent,  and  that  the  transfer  of 
the  monies  so  deposited  took  place  at  the 
death  of  the  decedent  and  must  be  re- 
garded as  speaking  from  the  time  when 
it  became  effective,  hence  such  trust  was 
subject  to  the  transfer  tax. — In  re  Bender's 
Estate,  182  N.  Y.  Supp.  217. 

Inheritance  —  Joint  Bank  Account. 
— The  transfer  tax  appraiser,  in  assessing 
the  value  of  the  decedent's  property  for 
purpose  of  tax,  included  the  entire  amount 
of  joint  bank  accounts.  The  surrogate 
held  that  no  transfer  was  effectuated  by 
the  death  as  to  the  one-half  owned  by  the 
survivor,  therefore  the  transfer  tax  should 
not  be  imposed  on  such  one-half.  —  In  re 
Reardon's  Estate,  182  N.  Y.  Supp.  218. 

Inheritance — "  Child  ".  —  The  testi- 
money  showed  that  the  legatee  was  the 
step-daughter  of  the  decedent,  that  dece- 
dent spoke  of  her  as  "  daughter  "  and  that 
legatee  called  decedent  "  mother  "  ;  that 
legatee  had  resided  with  her  father  and 
step-mother  from  her  fifth  year  to  within 
a  short  time  of  her  marriage  to  decedent's 
brother,  except  while  attending  boarding 
school  from  her  seventh  to  tenth  year. 
The  surrogate  held  that  the  relationship  of 
"  child  "  to  the  decedent  existed,  and  that 
the  absence  from  the  home  of  her  father 
during  attendance  at  boarding  school,  and 
her  marriage  to  decedent's  brother  were 
not  inconsistent  with  such  relationship, 
hence  the  exemption  should  be  allowed 
and  the  rate  of  tax  levied  as  provided  by 
the  statute  in  the  case  of  such  relationship. 
—In  re  Doi.'ney's  Estate.  182  N.  Y.  Supp. 
223. 
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Inheritance  —  Goodwill  —  Valua- 
tion OF. — In  compuling  the  value  of  good- 
will in  a  partnership  for  transfer  tax  pur- 
poses, the  surrogate  multiplied  the  average 
annual  net  profit  of  five  of  the  six  years 
immediately  preceding  the  date  of  the 
decedent's  death  by  five,  holding  that  good- 
■\vill  constituted  an  asset  of  the  decedent's 
estate  and  that  its  value,  like  any  other 
asset,  must  be  ascertained  as  of  the  date 
of  the  death  and  that  no  profits  or  losses 
after  such  death  could  be  taken  into  con- 
sideration.— /;/  re  Ilcarn's  Estate,  182  N. 
Y.  Supp.  363. 

Inheritance  —  Savings  Bank  De- 
posits IN  Trust. — Savings  bank  deposits 
"  in  trust  for  two  sons  "  do  not,  standing 
alone,  establish  irrevocable  trusts  during 
the  lifetime  of  the  decedent  but  are  tenta- 
tive trusts,  revocable  at  will  until  the  death 
of  the  depositor  or  the  completion  of  the 
gift  during  lifetime  by  some  unequivocal 
act  or  declaration. 

Where,  however,  it  appears  that  the  de- 
posits consisted  of  the  sons'  earnings  and 
of  gifts  to  them  by  their  parents,  deposited 
to  their  credit,  after  the  decedent  had  de- 
livered the  pass-book  to  them,  the  tentative 
trusts  became  irrevocable  and  the  gifts 
were  completed,  so  that  the  deposits  were 
not  subject  to  the  transfer  tax. — In  re  IVU- 
lie's  Estate,  182  N.  Y.  Supp.  366. 

Inheritance  —  Non-Resident  —  De- 
ductions. —  In  a  New  York  transfer  tax 
case,  the  surrogate  decided  that  it  was 
proper  to  deduct  the  debts  of  a  non-resident 
decedent  to  New  York  creditors  from  the 
estate  left  within  the  state ;  that  a  propor- 
tionate part  of  the  federal  inheritance  tax 
could  not  be  deducted  as  an  administration 
expense  although  the  deduction  was  allow- 
able in  the  state  of  decedent's  residence ; 
that  executors'  commissions  were  properly 
deducted ;  and  that  trustees'  commissions 
would  not  be  allowed  where  no  trust  was 
created  and  the  will  simply  gave  a  legal 
life  estate  with  remainders  over.  —  In  re 
Wittmauji's  Estate,  182  N.  Y.  Supp.  535. 

Tangidle  Property  Employed  in  In- 
terstate Commerce. — A  steamship  com- 
pany, engaged  in  transporting  freight  and 
passengers  between  Philadelphia  and  New 
York  owned  docks  and  loading  machinery 
and   office  furniture  in   Pennsylvania.     It 


sought  relief  from  taxation  of  its  capital 
stock,  because  engaged  solely  in  interstate 
commerce.  This  claim  was  rejected,  the 
court  citing  the  leading  cases  holding  that 
the  mere  fact  that  it  is  employed  in  inter- 
state commerce  does  not  exempt  tangible 
property  permanently  located  in  a  state. — 
Comjnomvealth  v.  Clyde  S.  S.  Co.,  110  Atl. 
532. 

Public  Purpose — Land  Reclamation. 
— The  Washington  court  held  the  land 
reclamation  act  of  1919  (ch.  188)  consti- 
tutional, as  not  offending  the  requirement 
that  taxes  must  be  for  a  "  public  pur- 
pose ".  The  court  cited  many  of  the  lead- 
ing decisions  from  various  jurisdictions, 
quoting  at  length  from  Perry  v.  Keene,  56 
N.  H.  514,  and  held  that  while  the  ques- 
tion was  debatable,  it  was  convinced  that 
it  was  the  province  of  the  judicial  depart- 
ment to  answer  it  in  the  negative. — State 
V.  Clausen,  188  Pac.  538. 

Overvaluation  —  Statutory  Remedy 
— Administrative  Duty.  —  A  statute  of 
Minnesota  (G.  S.  1913,  §2108)  gives  the 
court  power  to  reduce  an  assessment  of 
real  property  made  at  more  than  its  actual 
value.  This  statute  was  claimed  unconsti- 
tutional as  conferring  on  the  court  duties 
in  matters  purely  legislative  or  administra- 
tive. This  was  rejected,  it  being  held  that 
the  commingling  of  the  administrative  and 
judicial  functions  did  not  render  the  stat- 
ute unconstitutional. 

The  fact  that  the  statute  did  not  apply 
to  personal  property  was  held  not  to  render 
it  invalid  nor  did  the  taxpayer's  failure  to 
apply  for  relief  to  the  board  of  equaliza- 
tion prevent  the  relief  granted,  without 
condition,  by  the  statute. — State  v.  Koochi- 
ching Realty  Co.,  \11  N.  W.  940. 

Payment — Illegal  Portion — Manda- 
mus.— A  taxpayer  may  pay  the  legal  por- 
tion of  a  total  tax  to  the  collector,  com- 
prised of  several  separate  items  emanating 
from  different  sources,  and  the  collector 
may  not  refuse  to  receive  the  same  unless 
the  entire  tax  committed  to  him  to  collect 
is  not  paid.  Mandamus  will  lie  to  compel 
acceptance  of  the  portion  tendered. — Cen- 
tral Pac.  Ry.  Co.  v.  Gage,  189  Pac.  643. 

Constitutional  Provision  Not  Self- 
Executing  —  Statutory  Method  Re- 
quired TO  Authorize  Tax — Administra- 
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TiVE  Custom.  —  The  constitution  of  Ne- 
braska contains  the  usual  provision  that 
the  legislature  shall  provide  needful  rev- 
enue by  levying  a  tax  by  valuation,  etc., 
the  value  to  be  ascertained  as  the  legisla- 
ture shall  direct.  The  statutes  provide  that 
the  officials  shall  annually  prepare  a  sched- 
ule for  listing  the  various  forms  of  prop- 
erty. The  schedule  in  use  had  never  made 
any  provision  for  listing  insurance  policies. 

The  question  arose  whether  the  right  ol 
plaintiff  to  demand  of  a  life  insurance 
company  a  simi  in  .settlement  of  the  policy 
on  his  life  was  "  property  "  or  a  "  credit  " 
and  as  such  taxable. 

The  court  held  the  constitutional  pro- 
vision not  self-executing;  that  it  required 
legislation  to  provide  a  method  of  valua- 
tion for  such  a  form  of  property  as  a  con- 
tract for  insurance,  the  value  of  which  it 
held  to  be  of  some  difficulty  to  ascer- 
tain; that  until  the  legislature  had  estab- 
lished a  method  it  was  not  taxable  at  all. 
It  was  also  held  that  the  contemporaneous 
construction  of  the  statute  by  the  officers 
which  had  obtained  and  had  never  been 
questioned  was  entitled  to  great  respect  as 
indicating  a  legislative  intent  not  to  tax 
insurance  policies. — In  re  Lauh,  177  N.  W, 
749. 

Bailments  —  Gross  Assessment  In- 
valid.— Under  a  Rhode  Island  statute  (ch. 
57,  Genl.  Laws,  1909,  as  amended),  bailees 
are  made  liable  for  taxes  upon  property  in 
their  possession  and  are  given  a  lien  for 
the  same  against  the  owner.  An  assess- 
ment being  made  in  gross  against  the  bailee, 
suit  was  brought  to  recover  the  tax  paid. 
It  was  held  that  the  assessors  must  specify 
the  various  kinds  of  property  assessed  and 
the  owners  thereof,  that  otherwise  the  lien 
given  the  bailee  would  be  ineffective.  Held 
also  that  failure  of  the  bailee  to  bring  in 
a  list  did  not  prevent  relief,  as  if  he  had, 


the  assessment  would  have  presented  no 
different  situation  unless  the  assessors  had 
designated  the  different  properties  on  the 
roll.  Held  further,  that  because  the  asses- 
sors had  no  power  to  ascertain  the  separate 
ownerships,  the  assessment  made  was  not 
illegal,  the  remedy  being  with  the  legisla- 
ture. The  Massachusetts  statute  was  re- 
ferred to  as  containing  the  necessary  de- 
tails giving  the  assessors  adequate  power. 
— Merchants  Cold  Storage,  dfc,  Co.  v. 
Clarke,  110  Atl.  380. 

Forest  Taxation — Conditions  of  Ex- 
emption.—  The  Connecticut  Act  of  1911, 
designed  to  encourage  forestry  and  refor- 
esting and  granting  exemptions  in  aid 
thereof,  was  the  subject  of  consideration 
by  the  court  in  a  recent  case. 

It  appears  that  the  tract  in  question 
originally  complied  with  the  act  as  to  the 
number  of  trees  per  acre,  but  that  later, 
by  reason  of  the  ravages  of  rodents,  numer- 
ous trees  had  been  destroyed  and  the  owner 
had  not  been  able  to  replant  on  account 
of  the  labor  situation  due  to  the  war.  The 
number  of  trees  per  acre  thus  fell  below 
the  required  number  and  this  situation  was 
particularly  apparent  on  three  acres  con- 
stituting a  portion  of  the  entire  tract. 

The  assessors  placed  these  three  acres 
on  the  tax  list  as  taxable. 

The  court  found  that  the  circimistances 
above  described  could  not  be  considered 
evidence  of  failure  to  comply  with  the 
statute;  that  temporary  failure  to  keep  up 
the  requisite  number  of  trees,  was  not, 
under  the  circumstances,  sufficient  to  re- 
move the  exemption  of  the  statute;  also 
that  it  was  error  to  separate  the  three-acre 
tract  and  place  that  upon  the  tax  list ;  that 
the  whole  tract  should  have  been  consid- 
ered as  continuing  within  the  statute  and 
entitled  to  the  exemption  terms. — Baker  v. 
Toii'n  of  West  Hartford,  109  Atl.  810. 
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Hearings  before  New  Mexico  Special 
Tax  Commission,  Santa  Fe,  1920,  p.  200. 

The  record  of  the  testimony  given  in 
August  of  this  year  before  the  New  Mex- 
ico Special  Tax  Commission,  appointed  to 


consider  the  tax  problems  of  the  state;  the 
advisability  of  an  income,  and  other  mat- 
ters, is  of  interest,  as  is  always  the  case 
with  such  a  commission.  The  accumulation 
of  questions,  long  discussed,  usually  results 
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iu  a  report  which  is  of  interest  to  all  states. 
In  this  case  the  commission  were  consider- 
ing such  fundamental  questions  as  the  con- 
stitutional basis  of  the  income  tax ;  its 
legal  nature  and  its  proper  structure ;  the 
taxation  of  coal  mines  and  other  minerals  ; 
of  live  stock ;  and  personal  property,  and 
was  particularly  interested  in  the  admin- 
istrative requirements;  the  need  for  reform 
in  budgetary  methods ;  in  fact,  the  entire 
taxation  problem  was  before  it. 

It  will  be  of  interest  to  members  to 
know  that  ex-Governor  Hagerman  is  Chair- 
man of  the  commission  and  Professor  Haig 
has  been  engaged  as  consultant. 

The  November  issue  of  the  California 
Taxpayers'  Journal  contains  a  detailed  and 
comprehensive  description  of  the  adminis- 
trative reorganization  of  the  state  govern- 
ment of  Illinois,  effected  in  1917;  an 
article  on  forest  taxation  and  a  reprint  of 
the  address  by  Governor  Davis  of   Idaho, 


delivered  at  the  Salt  Lake  City  conference 
of  this  association. 

Feder.allv  Held  L.vnd  —  Tjie  West's 
Greatest  Problem.  Members  may  not, 
as  was  the  case  with  the  Secretary,  have 
been  made  aware  of  the  souvenir  copy  of 
the  address  by  Governor  Larrazolo  of  New 
Mexico,  bearing  the  above  title,  which  was 
distributed  to  the  members  at  the  Salt  Lake 
conference,  with  the  compliments  of  the 
New  Mexico  Tax  Commission.  The  ad- 
dress is  prefaced  with  a  letter  addressed 
by  the  Governor  to  this  Association,  invit- 
ing attention  to  the  subject  matter  which 
is  an  argument  for  the  immediate  cession 
of  public  lands  by  the  federal  government 
to  the  states  in  which  they  lie,  as  a  matter 
of  legal  right  and  a  matter  of  justice  to 
them.  The  cooperation  of  members  is 
urged  towards  the  accomplishment  of  this 
])urpose. 
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SPECIAL  SALE  OF  VOLUMES 

In  the  December  is.sue  we  announced  the 
sale  of  some  of  the  earlier  volumes  of  the 
proceedings  at  a  special  price.  This  offer 
was  made  not  only  as  being  of  advantage 
to  members  but  also  for  the  equally  im- 
portant reason  that  it  would  be  desirable, 
in  the  interest  of  the  Association,  to  be  re- 
lieved of  storing  these  volumes.  Of  course, 
the  last  advantage  will  be  nullified  unless 
a  substantial  number  of  the  volumes  are 
sold,  and  accordingly  the  offer  will  be 
withdrawn  unless  there  is  evidence  of  the 
accomplishment  of  our  purpose. 


As  was  stated  in  the  offer,  it  is  felt  that 
a  large  number  of  the  members  should  find 
it  helpful  to  have  these  volumes  and  that  a 
lively  interest  should  lead  to  a  cooperation 
towards  our  purpose  by  purchase  of  vol- 
umes, to  be  sent  to  libraries  or  to  prospec- 
tive members  among  acquaintances. 

We  again  call  attention  to  the  matter 
and  request  definite  action,  as  suggested. 
Since  the  offer  was  issued,  we  find  it  pos- 
sible to  include  volumes  VI  and  VIII  at 
the  special  price  mentioned ;  but  the  en- 
tire offer  will  be  withdrawn  unless  during 
the  next  thirty  days  a  substantial  numbei 
of  volumes  are  ordered,  it  being  in  such 
case  desirable  to  make  arrangements  for 
the  storing  of  the  volumes. 

THE  "MODEL"  TAX  ACTS 

As  will  be  seen,  a  large  amount  of 
space  in  this  issue  is  given  over  to  the  work 
of  the  committee  on  model  taxation,  which 
has,  at  considerable  personal  effort  on  the 
part  of  the  members  and  others,  prepared 
two  acts,  one  for  the  taxation  of  personal 
incomes,  the  other  for  the  taxation  of  busi- 
ness incomes.  This  represents  substantial 
and  practical  progress  by  the  Association, 
in  that  the  members  interested  in  taxation 
in  the  various  states  will  have  available 
for  reference,  the  exact  language  of  acts 
prepared  to  accomplish  the  taxation  of  in- 
come. The  work  was  undertaken  by  the 
express  authorization  of  the  Executive 
Committee  of  the  Association,  because  of 
the  very  disturbing  situation  that  has 
arisen  throughout  the  country,  due  to  the 
enactment  of  income  tax  laws,  drawn  has- 
tily and  without  reference  to  the  progress 
of  thought  and  discussion  on  the  matter 
and  without  regard  to  the  interdependence 
of  such  legislation  in  the  various  states. 
Being  privileged  to  attend  the  meeting 
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of  the  committee,  we  may  speak  with  more 
freedom  of  its  work  than  Professor  Bul- 
lock has  seen  fit  to  do  in  his  introductory 
remarks,  contained  elsewhere  in  this  issue. 
The  members  of  the  committee  devoted 
several  days  to  the  conference  at  which 
sustained  discussion  was  had  over  every 
debatable  feature  of  income  tax  law  and 
procedure.  The  result  w-as  most  satisfac- 
tory, as  the  discussions  brought  out  the 
views  of  men  coming  from  various  sections 
of  the  country.  At  points  where  departure 
was  made  from  existing  statutes,  federal 
and  state,  good  reason  was  found  and  it 
seems  certain  that  these  acts  should  afford 
much  help  to  those  who  will  be  concerned 
■with  legislative  proposals  at  the  sessions 
which  are  now  under  way  in  the  various 
states. 

Having  been  charged  by  the  committee 
with  the  somewhat  difficult  task  of  the 
actual  drafting  of  the  acts,  we  may  prop- 
erly say  that  in  this  work  attention  was 
given  to  the  most  approved  methods  of 
statement;  that  the  language  used  in  the 
parts  of  the  laws,  where  difficulties  are  to 
be  found  in  other  laws  and  where  ob- 
scurities have  arisen,  is  intended  to  convey 
the  definite  and  settled  views  of  the  com- 
mittee, reached  after  much  deliberation 
and  continued  conference  with  members  of 
the  committee  and  its  counsel.  Departure 
from  the  language  used  or  from  the  form 
or  even  the  punctuation,  if  made,  should 
be  very  carefully  scrutinized  because  of 
the  close  interdependence  of  the  various 
sections ;  a  departure  at  one  point  will 
necessarily  involve  similar  action  at  other 
points. 

The  committee  on  form,  for  which  we 
speak,  submit  these  drafts  with  the  hope 
that  the  work  may  be  found  substantially 
accurate,  but  they,  as  well  as  the  members 
of  the  Model  Tax  Committee,  will  wel- 
come any  questions  and  suggestions  from 
the  members  generally.  Such  questions 
may  be  doubtless  more  readily  attended  to, 
in  the  first  instance,  by  the  secretary  of 
the  Association,  who  acted  as  chairman  of 
the  committee  on  form. 

MR.  TREFRY'S  RETIREMENT 

"  There  passes  out  of  the  field  of  tax 
administration  a  most  efiScient  public  ser- 
vant with  the  retirement  from  the  position 
of  tax  commissioner  of   Massachusetts  of 


Honorable  William  D.  T.  Trefry.  Mr. 
Trefry  has  served  the  Commonwealth  of 
Massachusetts  as  its  tax  commissioner  and 
commissioner  of  corporations  for  more 
than  twenty  years,  having  been  appointed 
and  reappoinited  for  successive  three-year 
terms  by  Republican  and  Democratic  gov- 
ernors alike.  He  retires  from  service  now 
solely  because  of  a  statute  of  Massachusetts 
which  compels  the  retirement  of  every 
public  officer  upon  reaching  the  age  of 
seventy  years. 

Mr.  Trefry's  period  of  service  as  tax 
commissioner  has  covered  practically  the 
whole  of  the  era  during  which  there  has 
developed  in  this  country  the  state  depart- 
ment of  taxation.  For  many  years  pre- 
vious to  his  original  appointment  there 
had  been  in  existence  the  office  of  tax 
conmiissioner  of  Massachusetts,  but  the 
functions  of  the  department  were  exceed- 
ingly limited  until  just  about  the  time  he 
assumed  office.  By  successive  statutes  the 
duties  of  the  tax  commissioner  have  been 
greatly  increased  until  now  they  include, — 

The  levying  of  corporate  excess  and 
income  taxes  upon  all  domestic  cor- 
porations, and  upon  all  foreign  cor- 
porations doing  business  in  Massachu- 
setts ;  the  assessment  of  taxes  upon  all 
public  utility  corporations,  existing  or 
doing  business  in  Massachusetts;  the 
assessment  and  collection  of  inheri- 
tance taxes;  the  complete  administra- 
tion of  the  general  income  tax,  ap- 
plying to  all  individuals  and  partner- 
ships in  the  state;  the  administration 
of  the  stamp  tax  upon  transfers  of 
securities,  and  the  very  thorough 
supervision  of  every  municipal  board 
of  assessors  in  the  whole  state,  in- 
cluding an  equalization  of  their  assess- 
ments and  a  determination  of  the 
state  tax. 

In  addition,  as  commissioner  of  corpora- 
tions, Mr.  Trefry  has  administered  the 
laws  of  the  Commonwealth  relating  to  he 
organization  and  change  in  organization 
of  every  domestic  corporation. 

He  has  seen  his  department  grow^  from 
a  group  of  half  a  dozen  people  to  a  large 
department  of  the  state  government,  divided 
into  various  bureaus  each  with  its  chief, 
employing  altogether  several  hundred  in- 
dividuals. The  state  revenue  for  which 
his   department   is  responsible  has  grown 
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from  a  matter  of  one  or  two  million  dol- 
lars to  more  than  thirty-eight  million  dol- 
lars. 

During  the  whole  of  the  twenty  years 
in  which  these  remarkable  developments 
have  taken  place,  Mr.  Trefry  has  had  no 
other  interests  than  to  serve  the  Common- 
wealth. His  application  to  the  task  and 
his  scholarly  achievements  have  caused  him 
to  become  by  far  the  best  authority  in 
Massachusetts  on  all  subjects  relating  to 
corporate  organization  and  procedure,  and 
to  taxation.  His  acquaintance  has  extended 
well  beyond  state  limits  and  he  has  become 
a  well  known  figure  at  the  annual  confer- 
ences of  the  National  Tax  Association, 
where  upon  numerous  occasions  he  has 
contributed  helpful  advice  and  counsel 
from  his  abundant  experience. 

In  every  respect,  Mr.  Trefry  has  been, 
during  the  whole  of  his  period  of  service, 
the  highest  type  of  public  servant,  admin- 
istering the  laws  as  made,  without  favor, 
but  with  that  character  of  interpretation 
which  so  far  as  possible  makes  disagree- 
able laws  easy  to  be  borne.  Every  tax- 
payer in  the  Commonwealth  is  under  a 
debt  of  gratitude  to  Mr.  Trefry  for  the 
liberal  spirit  in  which  he  has  administered 
his  great  department.  Every  tax  official 
everywhere  may  profitably  follow  the  ex- 
ample he  has  set.  Members  of  the  Na- 
tional Tax  Association  may  well  take  note 
of  this  distinguished  career  which  has 
accomplished  so  much  to  establish  upon  a 
high  leved  the  office  of  the  Chief  State  Tax 
Official.  ■  Massachusetts  and  the  whole 
country  suffers  a  loss  with  the  compulsory 
retirement  from  office  of  Mr.  Trefry. 

Knowing  as  we  do  the  active  interest 
which  he  has  in  all  matters  pertaining  to 
the  improvement  of  tax  law  and  adminis- 
tration, we  feel  that  we  may  assure  the 
members  of  the  National  Tax  Association 
of  a  continuation  of  his  lively  and  loyal 
interest  and  cooperation  in  its  work. 

Charles  A.  Andrews." 

We  gladly  record  the  above  tribute  to 
the  career  and  services  of  commissioner 
Trefry  of  Massachusetts. 

Personal  and  official  relations  with  him 
and  the  department  over  which  he  has  so 


long  presided  with  unfailing  sympathy, 
tact,  patience  and  integrity,  lead  us  to 
consider  his  career  a  standard  which  is  in- 
spiring to  others  in  similar  positions  and 
to  all  who  take  a  public  spirited  interest 
in  the  improvement  of  the  revenue  laws 
and  of  their  administration. 

The  real  province  of  a  tax  commissioner 
and  his  important  function  as  a  force  in 
bringing  about  that  improvement  in  the 
local  units  which  is  so  difficult  to  accom- 
plish and  yet  which  is  the  absolute  pre- 
requisite to  a  satisfactory  tax  system,  are 
well  illustrated  in  the  attitude  and  the 
influence  of  Mr.  Trefry. — Editor. 

COOPERATION  OF  MEMBERS 

In  the  November  issue  we  hinted  rather 
broadly  that  the  increased  expenses  and 
the  increased  work  of  the  association  might 
lead  members  to  a  rather  liberal  view  of 
their  opportunity  to  cooperate.  Again,  in 
the  December  issue,  in  describing  the  needs 
of  the  work  of  the  Model  Tax  Committee, 
we  made  similar  suggestions.  The  re- 
sponses have  not  been  so  numerous  as  to 
relieve  the  financial  pressure  but  it  is  at 
least  encouraging  to  quote  from  two  letters 
which  may  serve  to  inspire  others.  One 
member  writes  as  follows : 

"  The  writer  has  read  your  statement  of  the 
Association's  financial  difficulty  in  the  November 
issue  of  the  Bulletin  and  feels  that  some  effort 
should  be  made  by  the  members  to  relieve  the 
situation.  The  check  enclosed  will  represent 
double  dues  for  the  fiscal  year  and,  perhaps,  if 
each  member  did  likewise  considerable  relief 
would  be  secured.  The  work  is  too  important 
to  let  drop  as  long  as  the  financial  demands  are 
within  reason  and  we  do  hope  your  appeal  will 
meet  with  proper  response." 

The  other  member  says : 

"The  November  copy  of  the  Bulletin  received 
this  morning.  Have  read  the  article  on  front 
page  headed  H.  C.  L.  and  I  am  enclosing  here- 
with New  York  draft  for  $10.00  toward  payment 
of  additional  cost  of  printed  Proceedings  of  the 
1920  Convention. 

I  am  certain  that  every  member  present  at  the 
conference  in  Salt  Lake  City  obtained  his  full 
money's  worth,  and  for  my  part  I  consider  that 
the  benefits  derived  were  far  in  excess  of  the 
nominal  dues.  The  enclosed  draft  is  a  tender  of 
a  small  part  of  appreciation  which  I  feel  towards 
the  National  Tax  Association." 


100  BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION  [Vol.  VI 


DRAFTS  OF  PERSONAL    INCOME   AND   BUSINESS   INCOME   TAX 

ACTS,  PREPARED  FOR  THE  NATIONAL  TAX  ASSOCIATION 

BY  THE  COMMITTEE  APPOINTED  TO  PREPARE  A 

PLAN  FOR  A  MODEL  SYSTEM  OF  STATE 

AND  LOCAL  TAXATION 


INTRODUCTORY  REMARKS 

BY 
CHARLES  J.   BULLOCK,  CHAIRMAN 


At  the  Conference  held  in  September,  1920,  at  Salt  Lai:e  City  by  the  National 
Tax  Association,  a  resolution  was  adopted  ^  requesting  the  Model  Tax  Committee  to 
take  steps  to  outline  definitely  the  recommendations  made  in  its  report  presented  to 
the  Conference  held  in  Chicago  in  June,  1919;  and  the  Executive  Committee  of  the 
Association  thereafter  authorized  the  committee  to  prepare  drafts  of  personal  and 
business  income  tax  acts,  designed  to  carry  out  the  recommendations  contained  in  its 
report.-  It  later  developed  that  a  number  of  the  state  officials  desired  to  have  these 
drafts  ready  for  consideration  during  the  coming  sessions  of  the  state  legislatures. 
Pursuant  to  these  various  requests  the  Model  Tax  Committee  held  a  meeting  at  The 
Inn  at  Buck  Hill  Falls,  Pennsylvania,  from  November  29th  to  December  3d,  1920; 
and  is  now  able  to  submit  the  following  drafts  of  a  personal  income  tax  act  and  a 
business  income  tax  act. 

The  meeting  was  attended  by  all  of  the  members  of  the  committee  except  Pro- 
fessors T.  S.  Adams  and  T.  W.  Page,  whose  duties  at  Washington  prevented  them 
from  being  present.  In  addition  to  the  regular  members  of  the  committee.  President 
Z.  W.  Bliss  and  Secretary  A.  E.  Holcomb  of  the  National  Tax  Association  were 
present  at  the  meeting  in  their  ex-officio  capacity,  and  gave  the  committee  the  benefit 
of  their  expert  advice.  Their  assistance  contributed  materially  to  the  success  of  the 
meeting,  and  the  conmiittee  is  greatly  indebted  to  them  for  their  valuable  cooperation 
in  this  work. 

When  the  committee  confronted-  the  task  imposed  by  the  resolution  of  the  Salt 
Lake  City  Conference,  it  felt  the  need  of  obtaining  the  assistance  of  counsel ;  and 
therefore  invited  Mr.  Henry  H.  Bond,  of  the  Boston  Bar,  and  Mr.  George  E.  Holmes, 
of  the  New  York  Bar,  to  act  in  that  capacity.  Mr.  Bond  is  known  to  members  of  the 
National  Tax  Association  as  the  official  who  had  charge  of  the  administration  of  the 
Massachusetts  income  tax  during  the  first  two  years  of  its  existence,  and  as  a  member 
of  the  Advisory  Tax  Board  organized  by  the  Internal  Revenue  Bureau  of  the  United 
States  in  1917.  Mr.  Holmes  is  well  known  to  students  of  taxation  as  the  originator 
of  the  income  tax  service  of  the  Corporation  Trust  Company  of  New  York  and  as  the 
author  of  a  leading  treatise  on  federal  taxation.  Both  of  these  gentlemen  gave  the 
committee  their  valuable  services,  and  they  have  thereby  placed  the  committee  and 
the  National  Tax  Association  under  a  lieavy  debt,  which  will  not  be  forgotten. 

After  coming  to  an  agreement  upon  all  the  substantive  provisions  of  the  tax  acts, 
the  committee  placed  the  final  drafting  of  the  acts  in  the  hands  of  a  Committee  on 
Form,  which  was  composed  of  Messrs.  Holcomb,  Mills  and  Holmes,  who  conferred 
freely  with  Mr.  Bond  and  the  chairman.  Upon  these  gentlemen,  especially  upon  Mr. 
Holcomb,  devolved  the  very  difficult  and  important  task  of  putting  the  conclusions  of 
the  committee  into  proper  form,  and  simple  justice  requires  that  the  chairman  should 

^  See  Bulletin  of  the  National  Tax  Association,  October,  1920,  page  4. 
2  See  Bulletin  of  the  N'ational  Ta.\  Association,  October,  1920,  page  34. 
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state  that  the  completion  of  the  work  within  the  appointed  time  is  due  \Yholly  to  the 
devoted  efforts  of  the  Committee  on  Form.  Mention  should  also  be  made  of  unportant 
expert  advice  and  counsel  kindlv  given  by  Mark  Graves,  Director  of  the  New  \ork 
Income  Tax  Bureau ;  Irving  L.  Shaw,  Income  Tax  Director  of  Massachusetts ;  and 
other  tax  officials  in  the  states  where  income  tax  laws  are  in  force,  who  have  mvanably 
evidenced  deep  interest  in  the  work  and  have  cordially  cooperated. 

The  two  acts  submitted  herewith  are  based,  as  far  as  is  practicable,  upon  the 
provisions  of  the  federal  income  tax  and  of  the  laws  now  in  operation  in  Wisconsm, 
Massachusetts,  and  New  York.  Since  none  of  these  existing  laws  aim  to  do  precisely 
what  the  proposed  acts  are  designed  to  accomplish,  it  was  impossible  to  adopt  the 
provisions  of  any  one  of  them  at  all  points.  The  task  before  the  committee  was  to 
draft  a  personal  income  tax  which  should  tax  persons  in  respect  of  their  net  incomes 
and  a  business  income  tax  which  should  be  applied  to  business  carried  on  within  a 
state.  Such  acts  must  necessarily  differ  at  various  points  from  any  income  taxes  now 
in  operation,  but  it  has  been  the  effort  of  the  committee  to  follow  existing  methods  as 
far  as  practicable  and  to  depart  from  them  only  when  necessary  to  carry  out  logically 
the  plan  of  taxation  proposed  in  the  Preliminar)-  Report  of  the  committee  on  a  Model 
S>'stem  of  State  and  Local  Taxation. 

A  number  of  the  provisions  of  the  proposed  acts,  principally  those  relating  to 
administrative  details  or  those  requiring  the  use  of  the  precise  language  of  existing 
tax  laws,  cannot  possibly  be  drafted  in  a  form  satisfactory  for  every  state.  In  such 
cases,  we  have  contented  ourselves  with  a  general  statement  of  the  nature  of  the  pro- 
visions that  should  be  made  and  have,  where  necessary,  referred  to  the  Preliminary 
Report  for  further  explanation.^  It  is  desirable,  in  this  connection,  to  call  attention 
to  the  vital  miportance  of  the  suggestions  offered  in  sections  900,  901,  and  904  of  the 
personal  income  tax  act  and  sections  201,  900,  901,  and  903  of  the  business  income 
tax  act.  Unless  the  recommendations  of  the  committee  are  followed  at  these  points, 
it  cannot  be  expected  that  the  measures  we  propose  will  operate  in  a  satisfactory 
manner. 

The  theory  and  purpose  of  the  two  measures  herewith  submitted  are  so  fully  set 
forth  in  the  Preliminary  Report  of  this  committee  that  it  is  unnecessary  to  repeat 
them  here.  Suffice  it  to  say  that  the  personal  income  tax  is  intended  to  provide  a  just 
and  reasonable  method  of  taxing  all  individual  residents  of  any  state  in  respect  of 
their  net  incomes,  and  thus  carry  out  in  a  logical  manner  the  principle  that  every 
citizen  should  pay.  at  his  place  of  domicile,  a  personal  tax  for  the  benefits  he  de- 
rives from  the  government  under  whicli  he  lives.  The  business  income  tax,  on  the 
other  hand,  is  designed  to  provide  a  fair  and  practicable  method  of  taxing  income 
derived  from  business  carried  on  in  any  state.  Supplemented  by  the  taxation  of  tan- 
gible property  in  the  state  where  it  is  located,  these  measures  will  bring  about  a  just 
distribution  of  the  subjects  of  taxation  among  the  several  states  and  will  avoid  such 
conflicts  of  jurisdiction  as  have  hitherto  led  to  unequal  and  discriminatory  taxation. 
As  a  basis  of  discussion  these  acts  are  now  offered  for  the  considerate  judgment  of  the 
members  of  the  National  Tax  Association. 

January,  ig2i. 

3  Attention   is   called   particularly    to    pages    437-Q.  44i.  443-  454-6.  459  and  461-6  of  the    Re- 
port as  printed  in  Volume  12  of  the  Proceedings  of  the  National  Tax  Association. 
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PERSONAL  INCOME  TAX 

AN  ACT  PROVIDING  FOR  THE  LEVYING,  COLLECTING  AND  PAYING 
OF  AN  INCOME  TAX  ON  INDIVIDUALS 

Be  it  Enacted  by  the  Legislature  of  the  State  of 


ARTICLE  I 

Short  Title  and  Definitioms 

Section  L  Short  title.  This  Act  shall  be  known  and  may  be  cited  as  The  Per- 
sonal Income  Tax  Act  of  192 — . 

Sec.  2.  Definitions.  For  the  purposes  of  this  act  and  unless  otherwise  required 
by  the  context : 

L  The  words  "  tax  commission  "  mean  the  state  tax  commission. 

2.  The  word  "  taxpayer  "  includes  any  individual  or  fiduciary  subject  to  the  tax 
imposed  by  this  act. 

3.  The  word  "  individual  "  means  a  natural  person. 

4.  The  word  "  fiduciary  "  means  a  guardian,  trustee,  executor,  administrator,  re- 
ceiver, conservator,  or  any  person,  whether  individual  or  corporate,  acting  in  any 
fiduciary  capacity  for  any  person,  estate  or  trust. 

5.  The  word  "  person  "  includes  individuals,  fiduciaries,  partnerships  and  cor- 
porations. 

6.  The  word  "  corporation  "  includes  joint-stock  companies  or  associations  and 
insurance  companies. 

7.  The  words  "  tax  year  "  mean  the  calendar  year  in  which  the  tax  is  payable. 

8.  The  words  "  income  year  "  mean  the  calendar  year  or  the  fiscal  year,  upon  the 
basis  of  which  the  net  income  is  computed  under  this  act ;  if  no  fiscal  year  has  been 
established  they  mean  the  calendar  year. 

9.  The  words  "  fiscal  year  "  mean  an  income  year  or  portion  thereof,  ending  on 
the  last  day  of  any  month  other  than  December. 

10.  The  word  "paid"  for  the  purposes  of  the  deductions  under  this  act,  means 
"  paid  or  accrued  "  or  "  paid  or  incurred  ",  and  the  words  "  paid  or  accrued  ",  "  paid 
or  incurred  "  and  "  incurred  "  shall  be  construed  according  to  the  method  of  account- 
ing upon  the  basis  of  which  the  net  income  is  computed  under  this  act.  The  word 
"  received  "  for  the  purpose  of  the  computation  of  the  net  income  under  this  act 
means  "  received  or  accrued  ",  and  the  words  "  received  or  accrued  "  shall  be  con- 
strued according  to  the  method  of  accounting  upon  the  basis  of  which  the  net  income 
is  computed  under  this  act. 

11.  The  word  "resident"  applies  only  to  individuals  and  includes  for  the  pur- 
pose of  determining  liability  to  the  tax  imposed  by  this  act,  with  reference  to  the  in- 
come of  any  income  year,  any  individual  who  shall  be  a  resident  of  the  state  on  April 
15  of  the  tax  year. 

12.  The  words  "foreign  country"  mean  any  jurisdiction  other  than  one  em- 
braced within  the  United  States.  The  words  "  United  States  ",  when  used  in  a  geo- 
graphical .sense,  include  the  states,  the  territories  of  Alaska  and  Hawaii,  the  District 
of  Columbia  and  the  possessions  of  the  United  States. 

ARTICLE  II 

Imposition  of  Tax 

Sec.  200.  Individuals.  1.  A  tax  is  hereby  imposed  upon  every  resident  of  the 
state,  which  tax  shall  be  levied,  collected  and  paid  annually,  with  respect  to  his  entire 
net  income  as  herein  defined,  computed  at  the  folowing  rates,  after  deducting  the 
exemptions  provided  in  this  act : 
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On  the  first  $1000  of  net  income  or  any  part  thereof,  one  per  cent; 

On  the  second  $1000  of  net  income  or  any  part  thereof,  two  per  cent; 

On  the  third  $1000  of  net  income  or  any  part  thereof,  three  per  cent; 

On  the  fourth  $1000  of  net  income  or  any  part  thereof,  four  per  cent; 

On  the  fifth  $1000  of  net  income  or  any  part  thereof,  five  per  cent; 

On  all  net  income  in  excess  of  $5000,  six  per  cent. 

2.  Such  tax  shall  first  be  levied,  collected  and  paid  in  the  year  1920  and  with 
respect  to  the  net  income  received  during  the  calendar  year  1920  or  during  any  in- 
come year  ending  during  the  twelve  months  ending  March  31,  1921. 

Sec.  201.  Fiduciaries.  1.  The  tax  imposed  by  this  act  shall  be  imposed  upon 
resident  fiduciaries,  which  tax  shall  be  levied,  collected  and  paid  annually  with  re- 
spect to : 

(a)  That  part  of  the  net  income  of  estates  or  trusts  which  has  not  been  dis- 
tributed or  become  distributable  to  beneficiaries  during  the  income  year.  In  the  case 
of  two  or  more  joint  fiduciaries,  part  of  whom  are  non-residents  of  the  state,  such 
part  of  the  net  income  shall  be  treated  as  if  each  fiduciary  had  received  an  equal  share ; 

(b)  The  net  income  received  during  the  income  year  by  deceased  individuals  who, 
at  the  time  of  death  were  residents  and  who  have  died  on  or  after  April  15  of  the  tax 
year  without  having  made  a  return ; 

(c)  The  entire  net  income  of  resident  insolvent  or  incompetent  individuals, 
whether  or  not  any  portion  thereof  is  held  for  the  future  use  of  the  beneficiaries,  where 
the  fiduciary  has  complete  charge  of  such  net  income. 

2.  The  tax  imposed  upon  a  fiduciary  by  this  act  shall  be  a  charge  against 
the  estate  or  trust. 

ARTICLE  III 

Computation  of  Tax 

Sec.  300.  Net  income  defined.  The  term  "  net  income  "  means  the  gross  in- 
come of  a  taxpayer  less  the  deductions  allowed  by  this  act. 

Sec.  301.  Gross  income  defined.  1.  The  term  "  gross  income"  includes  gains 
profits  and  income  derived  from  salaries,  wages,  or  compensation  for  personal  service, 
of  whatever  kind  and  in  whatever  form  paid,  or  from  professions,  vocations,  trades, 
business,  commerce,  or  sales,  or  dealings  in  property,  whether  real  or  personal,  grow- 
ing out  of  the  ownership  or  use  of  or  interest  in  such  property ;  also  from  interest, 
rent,  dividends,  securities,  or  the  transaction  of  any  business  carried  on  for  gain  or 
profit,  or  gains  or  profits  and  income  derived  from  any  source  whatever.  The  amount 
of  all  such  items  shall  be  included  in  the  gross  income  of  the  income  year  in  which 
received  by  the  taxpayer,  unless,  under  the  methods  of  accounting  permitted  under 
this  act,  any  such  amounts  are  to  be  properly  accounted  for  as  of  a  different  period. 

2.  The  term  "  gross  income  "  does  not  include  the  following  items,  which  shall 
be  exempt  from  taxation  under  this  act : 

(a)  The  proceeds  of  life  insurance  policies  and  contracts  paid  upon  the  death  of 
the  insured  to  individual  beneficiaries  or  to  the  estate  of  the  insured ; 

(b)  The  amount  received  by  the  insured  as  a  return  of  premium  or  premimns 
paid  by  him  under  life  insurance,  endowment  or  annuity  contracts,  either  during  the 
term  or  at  the  maturity  of  the  tenn  mentioned  in  the  contract  or  upon  surrender  of 
the  contract; 

(c)  The  value  of  property  acquired  by  gift,  bequest,  devise  or  descent  (but  the 
income  from  such  property  shall  be  included  in  gross  income)  ; 

(d)  Interest  upon  the  obligations  of  the  United  States  or  its  possessions; 

(e)  Salaries,  wages  and  other  compensation  received  from  the  United  States  by 
officials  or  employees  thereof,  including  persons  in  the  military  or  naval  forces  of  the 
United  States; 

(f)  Any  amounts  received  through  accident  or  health  insurance  or  under  work- 
men's compensation  acts,  as  compensation  for  personal  injuries  or  sickness,  plus  the 
amount  of  any  damages  received,  whether  by  suit  or  agreement,  on  account  of  such 
injuries  or  sickness. 
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Sec.  302.  Basis  of  return  of  net  income.  1.  Taxpayers  who  customarily  esti- 
mate their  income  on  a  basis  other  than  that  of  actual  cash  receipts  and  disbursements 
may,  with  the  approval  of  the  tax  commission,  return  their  net  income  under  this  act 
upon  a  similar  basis.  Taxpayers  who  customarily  estimate  their  income  on  the  basis 
of  an  established  fiscal  year  instead  of  on  that  of  the  calendar  year,  may,  with  the 
approval  of  the  tax  commission,  and  subject  to  such  rules  and  regulations  as  it  may 
rstablish,  return  their  net  income  under  this  act  on  the  basis  of  such  fiscal  year,  in 
lieu  of  that  of  the  calendar  year. 

2.  A  taxpayer  may,  with  the  approval  of  the  tax  commission  and  under  such  reg- 
ulations as  it  may  prescribe,  change  his  income  year  from  fiscal  year  to  calendar  year 
or  otherwise,  in  which  case  his  net  income  shall  be  computed  upon  the  basis  of  such 
new  income  year. 

3.  An  individual  carrying  on  business  in  partnership  shall  be  liable  for  income 
tax  only  in  his  individual  capacity  and  shall  include  in  his  gross  income  the  distribu- 
tive share  of  the  net  income  of  the  partner.ship  received  by  him  or  distributable  to  him 
during  the  income  year. 

4.  Every  individual,  taxable  under  this  act,  who  is  a  beneficiary  of  an  estate  or 
trust,  shall  include  in  his  gross  income  the  distributive  share  of  the  net  income  of  the 
estate  or  trust,  received  by  him  or  distributable  to  him  during  the  income  year.  Un- 
less otherwise  provided  in  the  law,  the  will,  the  deed  or  other  instrument  creating  the 
estate,  trust  or  fiduciary  relation,  the  net  income  shall  be  deemed  to  be  distributed  or 
distributable  to  the  beneficiaries  (including  the  fiduciary  as  a  beneficiary,  in  the  case 
of  income  accumulated  for  future  distribution)  ratably,  in  proportion  to  their  respec- 
tive interests. 

Sec.  303.  Determination  of  gain  or  loss.  For  the  purpose  of  ascertaining  the 
gain  or  loss  from  the  sale  or  other  disposition  of  property,  real,  personal  or  mixed, 

the  basis  shall  be,  in  the  case  of  property  acquired  before  January  1,  ,  the  fair 

market  price  or  value  of  such  property  as  of  that  date,  if  such  price  or  value  exceeds 
the  original  cost,  and  in  all  other  cases,  the  cost  thereof  ;  Provided,  that  in  the  case  of 
property  which  was  included  in  the  last  preceding  annual  inventory  used  in  determin- 
ing net  income  in  a  return  under  this  act,  such  inventory  value  shall  be  taken  in  lieu 
of  cost  or  market  value.  The  final  distribution  to  the  taxpayer  of  the  assets  of  a  cor- 
poration shall  be  treated  as  a  sale  of  the  stock  or  securities  of  the  corporation  owned 
by  him  and  the  gain  or  loss  shall  be  computed  accordingly. 

Sec.  304.  Exchanges  of  property.  1.  When  property  is  exchanged  for  other 
property,  the  property  received  in  exchange  shall,  for  the  purpose  of  determining  gain 
or  loss,  be  treated  as  the  equivalent  of  cash  to  the  amount  of  its  fair  market  value, 
provided  a  market  exists  in  which  all  the  property  so  received  can  be  disposed  of  at  the 
time  of  exchange,  for  a  reasonably  certain  and  definite  price  in  cash ;  otherwise  such 
exchange  shall  be  considered  as  a  conversion  of  assets  from  one  form  to  another,  from 
which  no  gain  or  loss  shall  be  deemed  to  arise. 

2.  In  the  case  of  the  organization  of  a  corporation,  the  stock  or  securities  received 
shall  be  considered  to  take  the  place  of  property  transferred  therefor  and  no  gain  or 
loss  shall  be  deemed  to  arise  therefrom. 

3.  When,  in  connection  with  the  reorganization,  merger  or  consolidation  of  a  cor- 
poration, a  taxpayer  receives,  in  place  of  stock  or  securities  owned  by  him,  new  stock 
or  securities,  the  basis  of  computing  the  gain  or  loss  if  any  shall  be,  in  case  the  stock 

or  securities  owned  were  acquired  before  January  1,  ,  the  fair  market  price  or 

value  thereof  as  of  that  date,  if  such  price  or  value  exceeds  the  original  cost,  and  in 
all  other  cases  the  cost  thereof. 

Sec.  305.  Inventory.  Whenever  in  the  opinion  of  the  tax  commission  the  use 
of  inventories  is  necessary  in  order  clearly  to  determine  the  income  of  any  taxpayer,  in- 
ventories shall  be  taken  by  such  taxpayer,  upon  such  basis  as  the  tax  commission  may 
prescribe,  conforming  as  nearly  as  may  be  to  the  best  accounting  practice  in  the  trade 
or  business  and  most  clearly  reflecting  the  income,  and  conforming  so  far  as  may  be, 
to  the  forms  and  methods  prescribed  by  the  United  States  Commissioner  of  Internal 
Revenue,  under  the  acts  of  Congress  then  providing  for  the  taxation  of  incomes. 
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Sec.  306.  Deductions.  In  computing  net  income  there  shall  be  allowed  as  de- 
tions : 

(a)  All  the  ordinary  and  necessary  expenses  paid  during  the  income  year  in 
carrying  on  any  trade  or  business,  including  a  reasonable  allowance  for  salaries  or 
other  compensation  for  personal  services  actually  rendered,  and  including  rentals  or 
other  payments  required  to  be  made  as  a  condition  to  the  continued  use  or  possession, 
for  the  purposes  of  the  trade  or  business,  of  property  to  which  the  taxpayer  has  not 
taJcen  or  is  not  taking  title  or  in  which  he  has  na  equity ; 

(b)  All  interest  paid  during  the  income  year  on  indebtedness; 

(c)  Taxes  paid  or  accrued  within  the  income  year,  imposed  by  the  authority  of 
the  United  States  or  of  any  of  its  possessions  or  of  any  state,  territory  or  the  District 
of  Columbia  or  of  any  foreign  country;  except  inheritance  taxes,  and  except  income 
taxes  imposed  by  this  act  and  taxes  assessed  for  local  benefits,  of  a  kind  tending  to 
increase  the  value  of  the  property  assessed  : 

(d)  Losses  sustained  during  the  income  year  and  not  compensated  for  by  insur- 
ance or  otherwise,  if  incurred  in  trade  or  business ; 

(e)  Losses  sustained  during  the  income  year  and  not  compensated  for  by  insur- 
ance or  otherwise,  if  incurred  in  any  transaction  entered  into  for  profit,  though  not 
connected  with  the  trade  or  business ; 

(f)  Losses  sustained  during  the  income  year,  of  property  not  connected  with  the 
trade  or  business,  if  arising  from  fires,  storms,  shipwreck  or  other  casualty,  or  from 
theft,  and  not  compensated  for  by  insurance  or  otherwise ; 

(g)  Debts  ascertained  to  be  worthless  and  charged  off  within  the  income  year,  if 
the  amount  has  previously  been  included  in  gross  income  in  a  return  under  this  act ; 

(h)  A  feasonable  allowance  for  the  depreciation  and  obsolescence  of  property 
used  in  the  trade  or  business;  and,  in  the  case  of  mines,  oil  and  gas  w^ells,  other 
natural  deposits,  and  timber,  a  reasonable  allowance  for  depletion ;  Provided,  That  in 
computing  the  deductions  allowed  under  this  paragraph,  the  basis  shall  be  the  cost 
(including  in  the  case  of  mines,  oil  and  gas  wells  and  other  natural  deposits,  the  cost 
of  development,  not  otherwise  deducted),  and  in  the  case  of  property  acquired  prior  to 

Januan^  1,  ,  the  fair  market  value  of  the  property    (or  the  taxpayer's  interest 

therein)  on  that  date  shall  be  taken  in  lieu  of  cost  up  to  that  date.  The  reasonable 
allowances  under  this  paragraph  shall  be  made  under  rules  and  regulations  to  be  pre- 
scribed by  the  tax  commission.  In  the  case  of  leases  the  deductions  allowed  may  be 
equitably  apportioned  between  the  lessor  and  lessee ; 

(i)  In  the  case  of  taxpayers  who  keep  regular  books  of  account,  upon  an  accrual 
basis  and  in  accordance  with  standard  accounting  practice,  reserves  for  bad  debts  and 
for  contingent  liabilities,  under  such  rules  and  restrictions  as  the  tax  commission  may 
impose.  If  the  tax  commi.ssion  shall  at  any  time  deem  the  reserve  excessive  in  amount, 
it  may  restore  such  excess  to  income,  either  in  a  subsequent  year  or  as  a  part  of  the 
income  of  the  income  year  and  assess  it  accordingly. 

Sec.  307.  Items  not  deductible.  In  computing  net  income  no  deduction  shall 
in  any  case  be  allowed  in  respect  of : 

(a)  Personal,  living  or  family  expenses; 

(b)  Any  amount  paid  out  for  new  buildings  or  for  permanent  improvements  or 
betterments,  made  to  increase  the  value  of  any  property  or  estate ; 

(c)  Any  amount  expended  in  restoring  property  for  which  an  allowance  is  or 
has  been  made; 

(d)  Premiums  paid  on  any  life  insurance  policy  covering  the  life  of  any  officer 
or  employee  or  of  any  individual  financially  interested  in  any  trade  or  business  carried 
on  by  the  taxpayer,  when  the  taxpayer  is  directly  or  indirectly  a  beneficiary  under 
such  policy. 

Sec.  308.  Exemptions.  1.  There  shall  be  deducted  from  the  net  income  the 
following  exemptions : 

(a)  In  the  case  of  a  single  individual,  a  personal  exemption  of  $1000; 

(b)  In  the  case  of  the  head  of  a  family,  or  a  married  individual  living  with 
husband  or  wife,  a  personal  exemption  of  $2000.    A  husband  and  wife  living  together 
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shall  receive  but  one  personal  exemption  of  $2000  against  their  aggregate  net  income; 
and  in  case  they  make  separate  returns,  the  personal  exemption  of  $2000  may  be 
taken  by  either  or  divided  between  them ; 

(c)  $200  for  each  individual  (other  than  husband  and  wife)  dependent  upo» 
and  receiving  his  cluef  support  from  the  taxpayer,  if  such  dependent  individual  is 
under  eighteen  years  of  age  or  is  incapable  of  self-support,  because  mentally  or 
physically  defective; 

(d)  In  the  case  of  a  fiduciary;  if  taxable  under  paragraph  1  of  section  201,  a 
personal  exemption  of  $1000;  if  taxable  under  paragraph  2  of  said  section,  the  same 
exemption  as  would  be  allowed  the  deceased,  if  living ;  if  taxable  under  paragraph  3 
of  said  section,  the  same  exemptions  to  which  the  beneficiary^  would  be  entitled. 

2.  The  status  on  the  last  day  of  the  income  year  shall  determine  the  right  to  the 
exemptions  provided  in  this  section ;  Provided  that  a  taxpayer  shall  be  entitled  to 
such  exemptions  for  husband  or  wife  or  dependent  who  has  died  during  the  income 
year. 

ARTICLE  IV 

Returns 

Sec.  400.  Individual  returns.  1.  Every  resident,  having  a  net  income  during 
the  income  year  of  $1000  or  over,  if  single,  or  if  married  and  not  living  with  husband 
or  wife;  or  having  a  net  income  for  the  income  year  of  $2000  or  over,  if  married  and 
living  with  husband  or  wife;  shall  make  a  return  under  oath,  stating  specifically  the 
items  of  his  gross  income  and  the  deductions  and  exemptions  allowed  by  this  act. 

2.  If  a  husband  and  wife  living  together  have  an  aggregate  net  income  of  $2000 
or  over,  each  shall  make  such  a  return,  unless  the  income  of  each  is  included  in  a 
single  joint  return. 

3.  If  the  taxpayer  is  unable  to  make  his  own  return,  the  return  shall  be  made  by 
a  duly  authorized  agent  or  by  a  guardian  or  other  person  charged  with  the  care  of 
the  person  or  pr-operty  of  such  taxpayer. 

Sec.  401.  Fiduciary  returns.  1.  Every  fiduciary  subject  to  taxation  under  the 
provisions  of  this  act,  as  provided  in  section  201  hereof,  shall  make  a  return  under 
oath,  for  the  individual,  esate,  or  trust  for  whom  or  for  which  he  acts,  if  the  net  in- 
come thereof  amounts  to  $1000  or  over. 

2.  The  return  made  by  a  fiduciary  shall  state  specifically  the  items  of  gross  in- 
come, and  the  deductions  and  exemptions  allowed  by  this  act  and  such  other  facts  as 
the  tax  commission  may  prescribe.  Under  such  regulations  as  the  tax  commission 
may  prescribe,  a  return  may  be  made  by  one  of  two  or  more  joint  fiduciaries. 

3.  Fiduciaries  required  to  make  returns  under  this  act  shall  be  subject  to  all  the 
provisions  of  this  act  which  apply  to  individuals. 

Sec.  402.  Information  at  source.  1.  Every  individual,  corporation,  joint  stock 
company  or  association  or  insurance  company,  being  a  resident  or  having  a  place  of 
business  in  this  state,  in  whatever  capacity  acting,  including  lessees  or  mortgagors  of 
real  or  personal  property,  fiduciaries,  employers  and  all  officers  and  employees  of  the 
state  or  of  any  political  subdivision  of  the  state,  having  the  control,  receipt,  custody, 
disposal  or  payment  of  interest  (other  than  interest  coupons  payable  to  bearer),  rent, 
salaries,  wages,  premiums,  annuities,  compensations,  remunerations,  emoluments  or 
other  fixed  or  determinable  annual  or  periodical  gains,  profits  and  income,  amounting 
to  $1000  or  over,  paid  or  payable  during  any  year  to  any  taxpayer,  shall  make  com- 
plete return  thereof  under  oath,  to  the  tax  commission,  under  such  regulations  and  in 
such  form  and  manner  and  to  such  extent  as  may  be  prescribed  by  it. 

2.  Every  partnership,  having  a  place  of  business  in  the  state,  shall  make  a  re- 
turn, stating  specifically  the  items  of  its  gross  income  and  the  deductions  allowed  by 
this  act,  and  shall  include  in  the  return  the  names  and  addresses  of  the  individuals 
who  would  be  entitled  to  .share  in  the  net  income  if  distributed,  and  the  amount  of 
the  distributive  share  of  each  individual.  The  return  .shall  be  sworn  to  by  any  one  of 
the  partners. 

3.  Every  fiduciary  shall  make,  under  oath,  a  return  for  the  individual,  estate  or 


No.  4]  JANUARY,  1921  107 

trust  for  whom  or  lor  which  he  acts,  if  the  net  income  thereof,  distributed  or  distri- 
butable to  beneficiaries  during  the  year  is  $1000  or  over,  in  which  case  the  fiduciary 
shall  set  forth  in  such  return  the  items  of  the  gross  income,  the  deductions  allowed  by 
this  act,  the  net  income,  the  names  and  addresses  of  the  beneficiaries,  the  amounts 
distributed  or  distributable  to  each  and  the  amount,  if  any,  lawfully  retained  by  him 
for  future  distribution.  Such  return  may  be  made  by  one  of  two  or  more  joint 
fiduciaries. 

Sec.  403.  Time  and  place  of  filing  returns.  Returns  shall  be  in  such  form 
as  the  tax  commission  may  from  time  to  time  prescribe  and  shall  be  filed  with  the  tax 
commission,  at  its  main  office  or  at  any  branch  office  which  it  may  establish,  on  or  be- 
fore the  fifteenth  day  of  the  fourth  month  next  after  the  preceding  calendar  year  or 
any  income  year  ending  after  such  calendar  year  and  on  or  before  the  thirty-first  day 
of  March.  In  case  of  sickness,  absence  or  other  disability,  or  whenever  in  its  judg- 
ment good  cause  exists,  the  tax  commission  may  allow  further  time  for  filing  returns. 
There  shall  be  annexed  to  the  return  the  affidavit  or  affirmation  of  the  taxpayer  mak- 
ing the  return,  to  the  effect  that  the  statements  contained  therein  are  true.  The  tax 
commission  shall  cause  to  be  prepared  blank  forms  for  the  said  returns  and  shall 
cause  them  to  be  distributed  throughout  the  state  and  to  be  furnished  upon  applica- 
tion, but  failure  to  receive  or  secure  the  form  shall  not  relieve  any  taxpayer  from  the 
obligation  of  making  any  return  herein  required. 

Sec.  404.  Failure  to  file  returns;  supplementary  returns.  If  the  tax  com- 
mission shall  be  of  the  opinion  that  any  taxpayer  has  failed  to  file  a  return,  or  to  in- 
clude in  a  return  filed,  either  intentionally  or  through  error,  items  of  taxable  income, 
it  may  require  from  such  taxpayer  a  return,  or  a  supplementary  return,  under  oath, 
in  such  form  as  it  shall  prescribe,  of  all  the  items  of  income  which  the  taxpayer  re- 
ceived during  the  year  for  which  the  return  is  made,  whether  or  not  taxable  under  the 
provisions  of  this  act.  If  from  a  supplementary  return,  or  otherwise,  the  tax  com- 
mission finds  that  any  items  of  income,  taxable  under  this  act,  have  been  omitted  from 
the  original  return  it  may  require  the  items  so  omitted  to  be  disclosed  to  it,  under 
oath  of  the  taxpayer,  and  to  be  added  to  the  original  return.  Such  supplementary 
return  and  the  correction  of  the  original  return  shall  not  relieve  the  taxpayer  from 
any  of  the  penalties  to  which  he  may  be  liable  under  any  provision  of  this  act.  The 
tax  commission  may  proceed  under  the  provisions  of  section  502  of  this  act  whether 
or  not  it  requires  a  return  or  a  supplementary  return  under  this  section. 

ARTICLE  V 

(Collection  and  Enforcement  of  Tax 

Sec.  500.  Time  and  place  of  payment  of  tax.  1.  The  full  amount  of  the 
tax  payable,  as  the  same  shall  appear  from  the  face  of  the  return,  shall  be  paid  to  the 
tax  commission  at  the  office. where  the  return  is  filed,  at  the  time  fixed  by  law  for 
filing  the  return.  If  the  time  for  filing  the  return  shall  be  extended,  interest  at  the 
rate  of  6  per  cent  per  annum,  from  the  time  when  the  return  was  originally  required 
to  be  filed,  to  the  time  of  payment,  shall  be  added  and  paid. 

2.  The  tax  may  be  paid  with  uncertified  check,  during  such  time  and  under  such 
regulations  as  the  tax  commission  shall  prescribe,  but  if  a  check  so  received  is  not 
paid  by  the  bank  on  which  it  is  drawn,  the  taxpayer  by  whom  such  check  is  tendered 
shall  remain  liable  for  the  payment  of  the  tax  and  for  all  legal  penalties,  the  same  as 
if  such  check  had  not  been  tendered. 

Sec.  501.  Examination  of  returns.  1.  As  soon  as  practicable  after  the  return 
is  filed,  the  tax  commission  shall  examine  it  and  compute  the  tax,  and  the  amount  so 
computed  by  the  tax  commission  shall  be  the  tax.  If  the  tax  found  due  shall  be 
greater  than  the  amount  theretofore  paid,  the  excess  shall  be  paid  to  the  tax  com- 
mission within  ten  days  after  notice  of  the  amount  shall  be  mailed  by  the  tax  com- 
mission. 

2.  If  the  return  is  made  in  good  faith  and  the  understatement  of  the  tax  is  not 
due  to  any  fault  of  the  taxpayer,  there  shall  be  no  penalty  or  additional  tax  added 
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because  of  such  understatement,  but  interest  shall  be  added  to  the  amount  of  the  de- 
ficiency at  the  rate  of  1  per  cent  for  each  month  or  fraction  of  a  month. 

3.  If  the  understatement  is  due  to  negligence  on  the  part  of  the  taxpayer,  but 
without  intent  to  defraud,  there  shall  be  added  to  the  amount  of  the  deficiency  5  per 
cent  thereof,  and  in  addition,  interest  at  the  rate  of  1  per  cent  per  month  or  fraction 
of  a  month. 

4.  If  the  understatement  is  false  or  fraudulent,  with  intent  to  evade  the  tax,  the 
tax  on  the  additional  income  discovered  to  be  taxable  shall  be  doubled  and  an  addi- 
tional 1  per  cent  per  month  or  fraction  of  a  month  shall  be  added. 

5.  The  interest  provided  for  in  this  section  shall  in  all  cases  be  computed  from 
the  date  the  tax  was  originally  due  to  the  date  of  payment. 

6.  If  the  amount  of  tax  found  due  as  computed  shall  be  less  than  the  amount 
theretofore  paid,  the  excess  shall  be  refunded  by  the  tax  commission  out  of  the  pro- 
ceeds of  the  tax  retained  by  it  as  provided  in  this  act. 

Sec.  502.  Additional  taxes.  If  the  tax  commission  discovers  from  the  exam- 
ination of  the  return  or  otherwise  that  the  income  of  any  taxpayer,  or  any  portion 
thereof,  has  not  been  assessed,  it  may,  at  any  time  within  two  years  after  the  time 
Avhen  the  return  was  due,  assess  the  same  and  give  notice  to  the  taxpayer  of  such 
assessment,  and  such  taxpayer  shall  thereupon  have  an  opportunity,  within  tliirty 
days,  to  confer  with  the  tax  commission  a-s  to  the  proposed  assessment.  The  limitation 
■of  two  years  to  the  assessment  of  such  tax  or  additional  tax  shall  not  apply  to  the 
assessment  of  additional  taxes  upon  fraudulent  returns.  After  the  expiration  of  thirty 
days  from  such  notification  the  tax  commission  shall  assess  the  income  of  such  tax- 
payer or  any  portion  thereof  which  it  believes  has  not  theretofore  been  assessed  and 
shall  give  notice  to  the  taxpayer  so  assessed,  of  the  amount  of  the  tax  and  interest 
and  penalties  if  any,  and  the  amount  thereof  shall  he  due  and  payable  within  ten  days 
from  the  date  of  such  notice.  The  provisions  of  this  act  with  respect  to  revision  and 
appeal  shall  apply  to  a  tax  so  assessed.  No  additional  tax  amounting  to  less  than 
one  dollar  shall  be  assessed. 

Sec.  503.  Warrant  for  the  collection  of  taxes.  If  any  tax  imposed  by  this 
act  or  any  portion  of  such  tax  be  not  paid  within  sixty  days  after  the  same  becomes 
due,  the  tax  commission  shall  issue  a  warrant  under  its  hand  and  official  seal  directed 
to  the  sheriff  of  any  county  of  the  state,  commanding  him  to  levy  upon  and  sell  the 
Teal  and  personal  property  of  the  taxpayer,  found  within  his  county,  for  the  payment 
•of  the  amount  thereof,  with  the  added  penalties,  interest  and  the  cost  of  executing 
the  warrant,  and  to  return  .such  warrant  to  the  tax  commission  and  pay  to  it  the 
money  collected  by  virtue  thereof  by  a  time  to  be  therein  specified,  not  less  than  sixty 
days  from  the  date  of  the  warrant.  The  sheriff  shall  within  five  days  after  the  re- 
ceipt of  the  warrant,  file  with  the  clerk  of  his  county  a  copy  thereof,  and  thereupon 
the  clerk  shall  enter  in  the  judgment  docket,  in  the  column  for  judgment. debtors,  the 
name  of  the  taxpayer  mentioned  in  the  warrant,  and '  in  appropriate  columns  the 
amount  of  the  tax  or  portion  thereof  and  penalties  for  which  the  warrant  is  issued 
and  the  date  when  such  copy  is  filed,  and  thereupon  the  amount  of  .such  warrant  so 
docketed  shall  become  a  lien  upon  the  title  to  and  interest  in  real  property  or  chattels 
real  of  the  taxpayer  against  whom  it  is  issued  in  the  same  manner  as  a  judgment  duly 
docketed  in  the  office  of  such  clerk.  The  .said  sheriff  shall  thereupon  proceed  upon 
the  same  in  all  respects,  with  like  effect,  and  in  the  same  manner  prescribed  by  law 
in  respect  to  executions  issued  against  property  upon  judgments  of  a  court  of  record, 
and  shall  be  entitled  to  the  same  fees  for  his  services  in  executing  the  warrant,  to  be 
■collected  in  the  same  manner.  If  a  warrant  be  returned  not  satisfied  in  full,  the  tax 
commission  shall  have  the  same  remedies  to  enforce  the  claim  for  taxes  against  the 
taxpayer  as  if  the  people  of  the  state  had  recovered  judgment  against  the  taxpayer  for 
the  amount  of  the  tax. 

Sec.  504.  Tax  a  debt.  Every  tax  imposed  i)y  this  act,  and  all  increases,  interest 
and  penalties  thereon,  shall  become,  from  the  time  it  is  due  and  payable,  a  personal 
debt,  from  the  person  or  persons  liable  to  pay  the  same,  to  the  state  of . 

Sec.  505.    Action  for  recovery  of  taxes.     Action  may  be  brought  at  any  time 
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by  the  attorney  general  of  the  state,  at  the  instance  of  the  tax  commission,  in  the 
name  of  the  state,  to  recover  the  amount  of  any  taxes,  penalties  and  interest  due 
under  this  act. 

Sec.  506.  Tax  upon  settlement  of  fiduciary's  account.  1.  No  final  account 
of  a  fiduciary  shall  be  allowed  by  the  probate  court  unless  such  account  shows,  and 
the  judge  of  said  court  finds,  that  all  taxes  imposed  by  the  provisions  of  this  act  upon 
said  fiduciax}-,  which  have  become  payable,  have  been  paid,  and  that  all  taxes  which 
may  become  due  are  secured  by  bond,  deposit  or  otherwise.  The  certificate  of  the 
tax  commission  and  the  receipt  for  the  amount  of  the  tax  therein  certified  shall  be 
conclusive  as  to  the  payment  of  the  tax,  to  the  extent  of  said  certificate. 

2.  For  the  purpose  of  facilitating  the  settlement  and  distribution  of  estates  held 
by  fiduciaries,  the  tax  commission,  with  the  approval  of  the  attorney  general,  may,  on 
behalf  of  the  state  agree  upon  the  amount  of  taxes  at  any  time  due  or  to  become  due 
from  such  fiduciaries  under  the  provisions  of  this  act,  and  pa>Tnent  in  accordance 
with  such  agreement  shall  be  full  satisfaction  of  the  taxes  to  which  the  agreement 
relates. 

ARTICLE  VI 

Penalties 

Sec.  600.  Penalties.  1.  If  any  taxpayer,  without  intent  to  evade  any  tax  im- 
posed by  this  act  shall  fail  to  file  a  return  of  income  or  pay  a  tax,  if  one  is  due,  at  the 
time  required  by  or  under  the  provisions  of  this  act,  but  shall  voluntarily  file  a  correct 
return  of  income  and  pay  the  tax  due  within  sixty  days  thereafter,  there  shall  be 
added  to  the  tax  an  additional  amount  equal  to  five  per  cent  thereof,  but  such  addi- 
tional amount  shall  in  no  case  be  less  than  one  dollar  and  an  additional  one  per  cent 
for  each  month  or  fraction  of  a  month  during  which  the  tax  remains  unpaid. 

2.  If  any  ta:^payer  fails  voluntarily  to  file  a  return  of  income  or  to  pay  a  tax  if 
one  is  due  within  sixty  days  of  the  time  required  by  or  under  the  provisions  of  this 
act,  the  tax  shall  be  doubled,  and  such  doubled  tax  shall  be  increased  by  one  per  cent 
for  each  month  or  fraction  of  a  month  from  the  time  the  tax  was  originally  due  to 
the  date  of  payment. 

3.  The  tax  commission  shall  have  power,  upon  making  a  record  of  its  reasons 
therefor,  to  waive  or  reduce  any  of  the  additional  taxes  or  interest  provided  in  sub- 
divisions 1  and  2  of  this  section  or  in  subdivisions  2,  3  and  4  of  section  501. 

4.  If  any  taxpayer  fails  to  file  a  return  within  sixty  days  of  the  time  prescribed 

by  this  act,  any  judge  of  the court,  upon  petition  of  the  tax  commission, 

or  of  any  ten  taxable  residents  of  the  state,  shall  issue  a  writ  of  mandamus  requiring 
such  person  to  file  a  return.  The  order  of  notice  upon  the  petition  shall  be  returnable 
not  later  than  ten  days  after  the  filing  of  the  petition.  The  petition  shall  be  heard 
and  determined  on  the  return  day  or  on  such  day  thereafter  as  the  court  shall  fix, 
having  regard  to  the  speediest  possible  determination  of  the  case,  consistent  with  the 
rights  of  the  parties.  The  judgment  shall  include  costs  in  favor  of  the  prevailing 
party.  All  writs  and  processes  may  be  issued  from  the  clerk's  office  in  any  county  and, 
except  as  aforesaid,  shall  be  returnable  as  the  court  shall  order. 

5.  Any  person  who,  without  fraudulent  intent,  fails  to  pay  any  tax  or  to  make, 
render,  sign  or  verify  any  return,  or  to  supply  any  information,  within  the  time  re- 
quired by  or  under  the  provisions  of  this  act,  shall  be  liable  to  a  penalty  of  not  more 
than  $1000,  to  be  recovered  by  the  attorney  general,  in  the  name  of  the  people,  by 
action  in  any  court  of  competent  jurisdiction. 

6.  Any  person  or  any  officer  or  employee  of  any  corporation,  or  member  or  em- 
ployee of  any  partnership,  who,  with  intent  to  evade  any  requirement  of  this  act  or 
any  lawful  requirement  of  the  tax  commission  thereunder,  shall  fail  to  pay  any  tax  or 
to  make,  sign  or  verify  any  return  or  to  supply  any  information  required  by  or  under 
the  provisions  of  this  act,  or  who,  with  like  intent,  shall  make,  render,  sign  or  verify 
any  false  or  fraudulent  return  or  statement,  or  shall  supply  any  false  or  fraudulent 
information,  shall  be  liable  to  a  penalty  of  not  more  than  $1000,  to  be  recovered  by 
the  attorney  general  in  the  name  of  the  people,  by  action  in  any  court  of  competent 
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jurisdiction,  and  shall  also  be  guilty  of  a  misdemeanor  and  shall,  upon  conviction,  be 
fined  not  to  exceed  $1000  or  be  imprisoned  not  to  exceed  one  year,  or  both,  at  the 
discretion  of  the  court. 

7.  The  attorney  general  shall  have  the  power,  with  the  consent  of  the  tax  com- 
mission, to  compromise  any  penalty  for  which  he  is  authorized  to  bring  action  under 
subdivisions  5  and  6  of  this  section.  The  penalties  provided  by  such  subdivisions 
shall  be  additional  to  all  other  penalties  in  this  act  provided. 

8.  The  failui-e  to  do  any  act  required  by  or  under  the  provisions  of  this  act  shall 

be  deemed  an  act  committed  in  part  at  the  oifice  of  the  tax  commission  in . 

The  certificate  of  the  tax  commission  to  the  effect  that  a  tax  has  not  been  paid,  that  a 
return  has  not  been  filed  or  that  information  has  not  been  supplied,  as  required  by  or 
under  the  provisions  of  this  act,  shall  be  prima  facie  evidence  that  such  tax  has  not 
been  paid,  that  such  return  has  not  been  filed  or  that  such  information  has  not  been 
supplied. 

9.  If  any  taxpayer,  who  has  failed  to  file  a  return  or  has  filed  an  incorrect  or  in- 
sufficient return  and  has  been  notified  by  the  tax  commission  of  his  delinquency,  refuses 
or  neglects  within  twenty  days  after  such  notice  to  file  a  proper  return,  or  files  a 
fraudulent  return,  the  tax  commission  shall  determine  the  income  of  such  taxpayer 
according  to  its  best  information  and  belief  and  assess  tlie  same  at  not  more  than 
double  the  amount  so  determined.  The  tax  commission  may  in  its  discretion  allow 
further  time  for  the  filing  of  a  return  in  such  case. 

ARTICLE  VII 
Revision  and  Appeal 

Sec.  700.  Revision  by  tax  commission.  A  taxpayer  may  apply  to  the  tax 
commission  for  revision  of  the  tax  assessed  against  him,  at  any  time  within  one  year 
from  the  time  of  the  filing  of  the  return  or  from  the  date  of  the  notice  of  the  assess- 
ment of  any  additional  tax.  The  tax  commission  shall  grant  a  hearing  thereon  and  if, 
upon  such  hearing,  it  shall  determine  that  the  tax  is  excessive  or  incorrect,  it  shall 
resettle  the  same  according  to  the  law  and  the  facts  and  adjust  the  computation  of  tax 
accordingly.  The  tax  commission  shall  notify  the  taxpayer  of  its  determination  and 
shall  refund  to  the  taxpayer  the  amount,  if  any,  paid  in  excess  of  the  tax  found  by  it 
to  be  due.  If  the  taxpayer  has  failed,  without  good  cause,  to  file  a  return  within  the 
time  prescribed  by  law,  or  has  filed  a  fraudulent  return  or,  having  filed  an  incorrect 
return,  has  failed,  after  notice,  to  file  a  proper  return,  the  tax  commission  shall  not 
reduce  the  tax  below  double  the  amount  for  which  the  taxpayer  is  found  to  be  prop- 
erly assessed. 

Sec.  701.  Appeal.  The  determination  of  the  tax  commission  upon  any  applica- 
tion made  by  a  taxpayer  for  revision  of  any  tax,  may  be  reviewed  in  any  court  of 
competent  jurisdiction  by  a  complaint  filed  by  the  taxpayer  against  the  tax  commis- 
sion in  the  county  in  which  the  taxpayer  resides  or  has  his  principal  place  of  busi- 
ness, within  thirty  days  after  notice  by  the  tax  commission  of  its  determination,  given 
as  provided  in  secion  700  of  this  act.  Thereupon,  appropriate  proceedings  shall  be 
had  and  the  relief,  if  any,  to  which  the  taxpayer  may  be  found  entitled  may  be  granted 
and  any  taxes,  interest  or  penalties  paid,  found  by  the  court  to  be  in  excess  of  those 
legally  assessed,  shall  be  ordered  refunded  to  the  taxpayer,  with  interest  from  time  of 
payment. 

ARTICLE  VIII 

Administration 

Sec.  800.  Tax  commission  to  administer  this  act;  districts.  The  tax  com- 
mission shall  administer  and  enforce  the  tax  herein  imposed,  for  which  purpose  it 
may  divide  the  state  into  districts,  in  each  of  which  a  branch  office  of  the  tax  com- 
mission may  be  established.  It  may  from  time  to  time  change  the  limits  of  such 
districts. 
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Sec.  801.  Powers  of  tax  commission.  The  tax  commission,  for  the  purpose 
of  ascertaining  the  correctness  of  any  return  or  for  the  purpose  of  making  an  estimate 
of  the  taxable  income  of  any  taxpaj-^er,  shall  have  power  to  examine  or  cause  to  be 
examined  by  any  agent  or  representative  designated  by  it  for  that  purpose,  any  books, 
papers,  records  or  memoranda,  bearing  upon  the  matters  required  to  be  included  in  the 
retuni,  and  may  require  the  attendance  of  the  taxpayer  or  of  any  other  person  having 
knowledge  in  the  premises,  and  may  take  testimony  and  require  proof  material  for  its 
information,  with  power  to  administer  oath  to  such  person  or  persons. 

Sec.  802.  Officers,  agents  and  employees.  1.  The  tax  commission  may  ap- 
point and  remove  a  person  to  be  known  as  the  income  tax  director  who,  under  its 
direction  shall  have  supervision  and  control  of  the  assessment  and  collection  of  the 
income  taxes  provided  in  this  act ;  the  tax  commission  may  also  appoint  such  other 
officers,  agents,  deputies,  clerks  and  employees  as  it  may  deem  necessary,  such  persons 
to  have  such  duties  and  powers  as  the  tax  commission  may  from  time  to  time  prescribe. 

2.  The  salaries  of  all  officers,  agents  and  employees  employed  by  the  tax  com- 
mission shall  be  such  as  it  may  prescribe,  not  to  exceed  such  amounts  as  may  be  ap- 
propriated therefor  by  the  legislature,  and  the  members  of  the  tax  cominission  and 
such  officers,  agents  and  employees  shall  be  allowed  such  reasonable  and  necessary 
traveling  and  other  expenses  as  may  be  incurred  in  the  performance  of  their  duties, 
not  to  exceed  the  amounts  appropriated  therefor  by  the  legislature. 

3.  The  tax  commission  may  require  such  of  the  officers,  agents  and  employees  as 
it  may  designate,  to  give  bond  for  the  faithful  performance  of  their  duties  in  such 
sum  and  with  such  sureties  as  it  may  determine,  and  all  premiums  on  such  bonds  shall 
be  paid  by  the  tax  commission  out  of  monies  appropriated  for  the  purpose  of  this  act. 

Sec.  803.  Oaths  and  acknowledgments.  The  members  of  tlie  tax  commis- 
sion and  such  officers,  as  it  may  designate,  shall  have  the  power  to  administer  an  oath 
to  any  person  or  to  take  the  acknowledgment  of  any  person  in  respect  of  any  return 
or  report  required  by  this  act  or  the  rules  and  regulations  of  the  tax  commission. 

Sec.  804.  Publication  of  statistics.  The  tax  commission  shall  prepare  and 
publish  annually  statistics  reasonably  available,  with  respect  to  the  operation  of  this 
act,  including  amounts  collected,  classifications  of  taxpayers,  income  and  exemptions, 
and  such  other  facts  as  are  deemed  pertinent  and  valuable. 

Sec.  805.  Secrecy  required  of  officials;  penalty  for  violation.  1.  Except  in 
accordance  with  proper  judicial  order  or  as  otherwise  provided  by  law,  it  shall  be 
unlawful  for  the  members  of  the  tax  commission,  any  deputy,  agent,  clerk  or  other 
officer  or  employee,  to  divulge  or  make  known  in  any  manner  the  amount  of  income 
or  any  particulars  set  forth  or  disclosed  in  any  report  or  return  required  under  this  act. 
Nothing  herein  shall  be  construed  to  prohibit  the  publication  of  statistics,  so  classified 
as  to  prevent  the  identification  of  particular  reports  or  returns  and  the  items  thereof, 
or  the  inspection  by  the  attorney  general  or  other  legal  representatives  of  the  state, 
of  the  report  or  retuni  of  any  taxpayer  who  shall  bring  action  to  set  aside  or  review 
the  tax  based  thereon,  or  against  whom  an  action  or  proceeding  has  been  instituted  to 
recover  any  tax  or  any  penalty  imposed  by  this  act.  Reports  and  returns  shall  be 
preserved  for  three  j-ears  and  thereafter,  until  the  tax  commission  orders  them  to  be 
destroyed. 

2.  Any  ofiFense  against  subdivision  one  of  this  section  shall  be  punished  by  a  fine 
of  not  exceeding  one  thousand  dollars  or  by  imprisonment  not  exceeding  one  year,  or 
both,  at  the  discretion  of  the  court,  and  if  the  offender  be  an  officer  or  employee  of  the 
state,  he  shall  be  dismissed  from  office  and  be  incapable  of  holding  any  public  office 
in  this  state  for  a  period  of  five  years  thereafter. 

3.  Notwithstanding  the  provisions  of  this  section,  the  tax  commission  may  permit 
the  commissioner  of  internal  revenue  of  the  United  States,  or  the  proper  officer  of  any 
state  imposing  an  income  tax  upon  the  incomes  of  individuals,  or  the  authorized  repre- 
sentative of  either  such  officer,  to  inspect  the  income  tax  returns  of  any  individual,  or 
may  furnish  to  such  officer  or  his  authorized  representative  an  abstract  of  the  return 
of  income  of  any  taxpayer  or  supply  him  with  information  concerning  any  item  of 
income  contained  in  any  return,  or  disclosed  by  the  report  of  any  investigation  of  the 
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income  or  return  of  income  of  any  taxpayer;  but  such  permission  shall  be  granted  or 
such  information  furnished  to  such  officer  or  his  representative,  only  if  the  statutes 
of  the  United  States  or  of  such  other  state,  as  the  case  may  be,  grant  substantially 
similar  privileges  to  the  proper  officer  of  this  state  charged  with  the  administration  of 
the  personal  income  tax  law  thereof. 

Sec.  806.  Regulations.  The  tax  commission  may  from  time  to  time  make  such 
rules  and  regulations,  not  inconsistent  with  this  act,  as  it  may  deem  necessary  to  en- 
force its  provisions. 

ARTICLE  IX 

JvIlSCELLANEOUS 

Sec.  900.    Distribution  of  the  income  tax. 

[Provision  should  be  made  whereby  the  proper  local  officials  shall  be  notified 
concerning  the  amount  each  locality  is  to  receive  from  the  income  tax,  in  time  to  en- 
able them  to  take  account  of  such  receipts  when  determining  the  amount  of  the  local 
tax  levied  in  each  year. 

Care  should  be  taken  to  provide  that  a  reasonable  amount  be  withheld  from  dis- 
tribution to  the  state  or  to  the  localities,  in  order  to  enable  the  commission  to  promptly 
make  refunds  to  which  taxpayers  are  found  to  be  entitled. 

For  purposes  of  reference,  the  following  methods  of  distribution  contained  in 
the  statutes  of  various  states  having  income  tax  laws,  may  be  useful : 

Delaware,  L.  1917,  Ch.  8;   1919,  Ch.  157,  Art.  14,  §  212. 

Mass.,  L.  1917,  Ch.  209,  317,  339;  1918,  Ch.  107,  154,  219;  1919,  Ch.  314, 
§  1 ;  Ch.  363,  Part  I. 

N.  Y.,  L.  1920,  Ch.  694. 

Wise,  L.  1917,  Ch.  485.] 

Sec.  901.    Exemption  of  intangible  personal  property  from  taxation. 

[Provision  should  be  made  for  exempting  intangil)le  personal  property  from  taxa- 
tion under  tlie  property  tax,  as  recommended  in  the  Preliminary  Report  of  the  com- 
mittee. The  wording  of  such  a  provision  will  necessarily  have  to  depend  upon  the 
language  employed  in  the  tax  law  of  each  state,  and  no  provision  can  possibly  be 
drawn  which  will  be  applicable  to  all  states.  The  importance  of  providing  for  such 
exemption  is  so  great  that  the  committee  feels  obliged  to  record  here  its  belief  that  a 
personal  income  tax  cannot  be  expected  to  operate  satisfactorily  in  a  state  which  con- 
tinues to  tax  intangible  personal  property  under  the  property  tax. 

For  purposes  of  reference,  the  following  exemption  provisions,  contained  in  the 
statutes  of  various  states  having  income  tax  laws,  may  be  useful : 

Mass.,  L.  1918,  Ch.  257,  §69. 

N.  ¥.,  L.  1920,  Ch.  120. 

No.  Dak.,  L.  1919,  Spec.  Sess.,  Ch.  62. 

Wis.,  L.  1911,  Ch.  658,  Sees.  2  &  3  (p.  999).] 

Sec.  902.  Contract  to  assume  tax  illegal.  It  shall  be  unlawful  for  any  per- 
son to  agree  or  contract  directly  or  indirectly  to  pay  or  assume  or  bear  the  burden  of 
any  tax  payable  by  any  taxpayer  under  the  provisions  of  this  act.  Any  such  contract 
or  agreement  shall  be  null  and  void  and  shall  not  be  enforced  or  given  effect  by  any 
court. 

Sec.  903.  Unconstitutionality  or  invalidity.  If  any  clause,  sentence,  para- 
graph, or  part  of  this  act  shall,  for  any  reason,  be  adjudged  by  any  court  of  com- 
petent jurisdiction  to  be  invalid,  such  judgment  shall  not  affect,  impair,  or  invalidate 
the  remainder  of  this  act,  but  shall  be  confined  in  its  operation  to  the  clause,  sentence, 
paragraph  or  part  thereof  directly  involved  in  the  controversy  in  which  such  judg- 
ment shall  have  been  rendered.  No  caption  of  any  section  or  set  of  sections  shall  in 
any  way  affect  the  interpretation  of  tliis  act  or  any  part  thereof. 

Sec.  904.   Taking  effect  of  the  act.    This  act  shall  take  effect  on . 

[Since  several  months  are  required  for  the  work  preliminary  to  the  assessment  of 
an  income  tax,  the  date  at  which  the  law  becomes  effective  ought  to  be  such  as  to 
leave  sufficient  time  for  such  work.] 
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BUSINESS  INCOME  TAX 

AN  ACT  PROVIDING  FOR  THE  LEVYING,  COLLECTING  AND  PAYING 
OF  A  TAX  OR  EXCISE  WITH  RESPECT  TO  THE  CARRYING  ON 
OR  DOING  BUSINESS,  BY  INDIVIDUALS,  PARTNERSHIPS  AND 
CORPORATIONS,  BASED  UPON  NET  INCOME 

Be  it  Enacted  by  the  Legislature  of  the  State  of 

ARTICLE  I 
Short  Title  and  Definitions 

Section  \.  Short  title.  This  Act  shall  be  known  and  may  be  cited  as  The 
Business  Income  Tax  Act  of  192 — . 

Sec.  2.  Definitions.  For  the  purposes  of  this  act  and  unless  otherwise  required 
by  the  context : 

L  The  words  "  tax  commission  "  mean  the  state  tax  commission. 

2.  The  word  "  taxpayer "  means  any  individual,  fiduciary,  partnership  or  cor- 
poration subject  to  the  tax  imposed  by  this  act. 

3.  The  word  "  fiduciary  "  means  a  guardian,  trustee,  executor,  administrator,  re- 
ceiver, conservator,  or  any  person,  whether  individual  or  corporate,  acting  in  any 
fiduciary  capacity  for  any  person,  estate  or  trust. 

4.  The  word  "  person  "  includes  individuals,  fiduciaries,  partnerships  and  cor- 
porations. 

5.  The  word  "  corporation  "  includes  joint-stock  companies  or  associations  and 
insurance  companies. 

6.  The  word  "  business  "  includes  trade,  profession,  occupation  or  employment. 

7.  The  words  "  tangible  property  "  mean  real  property  and  corporeal  personal 
property  and  do  not  mean  money,  bank  deposits,  shares  of  stock,  bonds,  notes,  credits, 
evidences  of  debt,  choses  in  action  or  evidences  of  an  interest  in  property. 

8.  The  words  "  intangible  property "  mean  all  property  other  than  tangible 
property. 

9.  The  words  "  income  year  "  mean  the  calendar  year  or  the  fiscal  year,  upon  the 
basis  of  which  the  net  income  is  computed  under  this  act ;  if  no  fiscal  year  has  been 
established  they  mean  the  calendar  year. 

10.  The  words  "  fiscal  year"  mean  an  income  year  or  portion  thereof,  ending  on 
the  last  day  of  any  month  other  than  December. 

11.  The  word  "paid"  for  the  purposes  of  the  deductions  under  this  act,  means 
"  paid  or  accrued  "  or  "  paid  or  incurred  ",  and  the  words  "  paid  or  accrued  ",  "  paid 
or  incurred  "  and  "  incurred  "  shall  be  construed  according  to  the  method  of  account- 
ing upon  the  basis  of  which  the  net  income  is  computed  under  this  act.  The  word 
"  received  "  for  the  purpose  of  the  computation  of  the  net  income  under  this  act 
means  "  received  or  accrued  ",  and  the  words  "  received  and  accrued  "  shall  be  con- 
strued according  to  the  method  of  accounting  upon  the  basis  of  which  the  net  income 
is  computed  under  this  act. 

12.  The  words  "foreign  country"  mean  any  jurisdiction  other  than  one  em- 
braced within  the  United  States.  The  words  "  United  States  ",  when  used  in  a  geo- 
graphical sense,  include  the  states,  the  territories  of  Alaska  and  Hawaii,  the  District 
of  Columbia  and  the  possessions  of  the  United  States. 


ARTICLE  II 

Imposition  of  Tax 

Sec.  200.  Tax  with  respect  to  carrying  on  or  doing  business.  1.  Every 
individual,  partnership  or  corporation  shall  pay  annually  a  tax  or  excise,  with  respect 
to  carrying  on  or  doing  business,  equivalent  to  two  per  cent  of  the  entire  net  in- 
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come  as  herein  defined,  over  and  above  $1000,  received  by  such  individual,  partnership 
or  corporation  from  business  transacted  within  the  state  during  the  income  year; 
Provided,  however,  that  in  no  case  shall  the  tax  be  less  than  five  dollars. 

2.  Such  tax  shall  first  be  computed  upon  the  net  hicome  of  the  individual,  part- 
nership or  corporation  received  during  the  calendar  year  ending  December  31,  192 — , 
or  during  any  income  year  ending  during  said  year,  and  shall  be  collected  and  paid  at 
the  times  and  in  the  manner  herein  provided. 

Sec.  201.  Conditional  and  other  exemptions.  The  following  organizations 
shall  be  exempt  from  taxation  under  this  act : 

(1)  Labor,  agricultural,  or  horticultural  organizations; 

(2)  Fraternal  beneficiary  societies,  orders  or  associations,  (a)  operating  under 
the  lodge  system  or  for  the  exclusive  benefit  of  the  members  of  a  fraternity  itself 
operating  under  the  lodge  system,  and  (b)  providing  for  the  payment  of  life,  sick, 
accident  or  other  benefits  to  the  members  of  such  society,  order,  or  association  or 
their  dependents ; 

(3)  Building  and  loan  associations  and  cooperative  banks  without  capital  stock, 
organized  and  operated  for  mutual  purposes  and  without  profit ; 

(4)  Cemetery  corporations  and  corporations  organized  for  religious,  charitable, 
scientific  or  educational  purposes,  or  for  the  prevention  of  cruelty  to  children  or  ani- 
mals, no  part  of  the  net  earnings  of  which  inures  to  the  benefit  of  any  private  stock- 
holder or  individual ; 

(5)  Business  leagues,  chambers  of  commerce  or  boards  of  trade,  not  organized 
for  profit  and  no  part  of  the  net  earnings  of  which  inures  to  the  benefit  of  any  private 
stockholder  or  individual ; 

(6)  Civic  leagues  or  organizations  not  organized  for  profit  but  operated  exclu- 
sively for  the  promotion  of  social  welfare ; 

(7)  Clubs  organized  and  operated  exclusively  for  pleasure,  recreation  and  other 
non-profitable  purposes,  no  part  of  the  net  earnings  of  which  inures  to  the  benefit  of 
and  private  stockholder  or  member ; 

(8)  Farmers'  or  other  mutual  hail,  cyclone,  or  fire  insurance  companies,  mutual 
ditch  or  irrigation  companies,  mutual  or  cooperative  telephone  companies,  or  like 
organizations  of  a  purely  local  character,  the  income  of  which  consists  solely  of  assess- 
ments, dues,  and  fees  collected  from  members  for  the  sole  purpose  of  meeting  ex- 
penses ; 

(9)  Farmers'  fruit  growers',  or  like  organizations,  organized  and  operated  as 
sales  agents  for  the  purpose  of  marketing  the  products  of  members  and  turning  back 
to  them  the  proceeds  of  sales,  less  the  necessary  selling  expenses,  on  the  basis  of  the 
quantity  of  produce  furnished  by  them ; 

(10)  Corporations  organized  for  the  exclusive  purpose  of  holding  title  to  prop- 
erty, collecting  income  therefrom,  and  turning  over  the  entire  amount  thereof,  less 
expenses,  to  an  organization  which  itself  is  exempt  from  the  tax  imposed  by  this  act; 

(11)  Banks,  savings  banks,  institutions  for  savings,  insurance  companies,  trust 
companies,  corporations  wholly  engaged  in  the  purchase  and  sale  of  and  holding  title 
to  real  estate  as  principals  and  corporations  whose  sole  business  consists  of  holding 
the  stocks  of  other  corporations  for  the  purpose  of  controlling  the  management  and 
affairs  of  such  other  corporations,  except  such  as  are  specifically  subject  to  make 
return  under  the  provisions  of  section  401  of  this  act; 

(12)  Railroad,  street  railway,  express,  telegraph,  telephone,  electric  light,  heat 
and  power  companies,  water,  gas,  freight  line  and  equipment  companies,  oil  and  min- 
ing companies  and  other  companies  which,  under  existing  laws,  are  subject  to  taxa- 
tion with  respect  to  the  value  of  their  franchises,  good-will,  or  intangible  property  as 
a  going  concern,  the  earnings  or  income  of  which  are  taken  into  consideration  in  de- 
termining such  value,  and  companies  which  are  subject  to  taxation  with  reference  to 
gross  receipts  or  earnings  in  lieu  of  such  taxation. 

[Note. — It  is  assumed  that  various  kinds  of  business  which  are  being  taxed  under 
existing  laws,  would  not  be  brought  under  this  act.  Such  business  would  seem  in  gen- 
eral to  be  such  as  is  being  satisfactorily  and  adequately  taxed  under  special  laws  and 
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not  under  the  general  property  tax.  Doubtless  it  would  greatly  disturb  and  disarrange 
the  existing  system  in  any  state  if  it  were  attempted  to  bring  all  business  under  this 
act  and  this  is  not  necessary. 

A  suggestive  list  of  excepted  business  is  contained  in  subdivisions  (11)  and  (12), 
which  list  may  be  increased  or  diminished  according  to  the  situation  in  a  given  state. 

The  need  of  these  exceptions  is  recognized  in  the  Wisconsin  and  New  York  laws 
and  is  referred  to  in  the  report  of  the  Model  Tax  Committee.  See  Wise.  Stat.,  Sec. 
1087  m-5  (3);  Laws  N.  Y.  1920,  Ch.  640;  Proceedings  Nat.  Tax  Assoc'n,  Vol. 
XII,  pp.  447-450.] 

ARTICLE  III 

Computation  of  Tax 

Sec.  300.  Net  income  defined.  The  term  "  net  income  "  means  the  gross  in- 
come of  a  taxpayer  less  the  deductions  allowed  by  this  act. 

Sec.  301.  Gross  income  defined.  1.  The  term  "  gross  income  "  includes  gains, 
profits  and  income  derived  from  salaries,  wages,  or  compensation  for  personal  service, 
of  whatever  kind  and  in  whatever  form  paid,  or  from  professions,  vocations,  trades, 
commerce,  or  sales,  or  dealings  in  property,  whether  real  or  personal,  growing  out  of 
the  ownership  or  use  of  or  interest  in  such  property ;  also  from  interest,  rent,  dividends 
and  securities,  to  the  extent  that  any  of  such  items  form  a  part  of  income  received  in 
connection  with  any  business,  trade,  profession  or  occupation  carried  on  for  gain  or 
profit,  subject  to  taxation  under  this  act,  or  gains  or  profits  and  income  derived  from 
any  business  whatever.  The  amounts  of  all  such  items  shall  be  included  in  the  gross 
income  of  the  income  year  in  which  received  by  the  taxpayer,  unless,  under  the  methods 
of  accounting  permitted  under  this  act,  any  such  amounts  are  to  be  properly  accoimted 
for  as  of  a  different  period. 

2.  The  term  "  gross  income  "  does  not  include  the  following  items,  which  shall 
be  exempt  from  taxation  under  this  act : 

(a)  The  proceeds  of  life  insurance  policies  and  contracts  paid  to  the  taxpayer 
upon  the  death  of  the  insured ; 

(b)  The  amount  received  by  a  taxpayer  as  a  return  of  premium*  or  premimns 
paid  by  him  under  life  insurance,  endowment  or  annuity  contracts,  either  during  the 
term  or  at  the  maturity  of  the  term  mentioned  in  the  contract,  or  upon  surrender  of 
the  contract ; 

(c)  Interest  upon  the  obligations  of  the  United  States  or  its  possessions; 

(d)  Salaries,  wages  and  other  compensation  received  from  the  United  States  by 
officials  or  employees  thereof,  including  persons  in  the  military  or  naval  forces  of  the 
United  States; 

(e)  Any  amounts  received  through  accident  or  health  insurance  or  under  work- 
men's compensation  acts,  as  compensation  for  personal  injuries  or  sickness,  plus  the 
amount  of  any  damages  received,  whether  by  suit  or  agreement,  on  account  of  such 
injuries  or  sickness. 

Sec.  302.  Basis  of  return  of  net  income.  1.  Taxpayers  who  customarily  esti- 
mate their  income  on  a  basis  other  than  that  of  actual  cash  receipts  and  disbursements 
may,  with  the  approval  of  the  tax  commission,  return  their  net  income  under  this  act 
upon  a  similar  basis.  Taxpayers  who  customarily  estimate  their  income  on  the  basis 
of  an  established  fiscal  year  instead  of  on  that  of  the  calendar  year,  may,  with  the 
approval  of  the  tax  commission,  and  subject  to  such  rules  and  regulations  as  it  may 
establish,  return  their  net  income  under  this  act  on  the  basis  of  such  fiscal  year,  in 
lieu  of  that  of  the  calendar  year. 

2.  A  taxpayer  may,  with  the  approval  of  the  tax  commission  and  under  such 
regulations  as  it  may  prescribe,  change  his  income  year  from  fiscal  to  calendar  year 
or  otherwise,  in  which  case  his  net  income  shall  be  computed  upon  the  basis  of  such 
new  income  year. 

Sec.  303.  Determination  of  gain  or  loss.  For  the  purpose  of  ascertaining  the 
gain  or  loss  from  the  sale  or  other  disposition  of  property,  real,  personal  or  mixed, 
the  basis  shall  be,  in  the  case  of  property  acquired  before  January  1,  ,  the  fair 
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market  price  or  value  of  such  property  as  of  that  date,  if  such  price  or  value  exceeds 
the  original  cost,  and  in  all  other  cases,  the  cost  thereof ;  Provided,  that  in  the  case  of 
property  which  was  included  in  the  last  preceding  annual  inventory  used  in  determin- 
ing net  income  in  a  return  under  this  act,  such  inventory  value  shall  be  taken  in  lieu 
of  cost  or  market  value.  The  final  distribution  to  the  taxpayer  of  the  assets  of  a  cor- 
poration shall  be  treated  as  a  sale  of  the  stock  or  securities  of  the  corporation  owned 
by  him  and  the  gain  or  loss  shall  be  computed  accordingly. 

Sec.  304.  Exchanges  of  property.  1.  When  property  is  exchanged  for  other 
property,  the  property  received  in  exchange  shall,  for  the  purpose  of  determining  gain 
or  loss,  be  treated  as  the  equivalent  of  cash  to  the  amount  of  its  fair  market  value, 
provided  a  market  exists  in  which  all  the  property  so  received  can  be  disposed  of  at  the 
time  of  exchange,  for  a  reasonably  certain  and  definite  price  in  cash ;  otherwise  such 
exchange  shall  be  considered  as  a  conversion  of  assets  from  one  form  to  another,  from 
which  no  gain  or  loss  shall  be  deemed  to  arise. 

2.  In  the  case  of  the  organization  of  a  corporation,  the  stock  or  securities  received 
shall  be  considered  to  take  the  place  of  property  transferred  therefor  and  no  gain  or 
loss  shall  be  deemed  to  arise  therefrom. 

3.  When,  in  connection  with  the  reorganization,  merger  or  consolidation  of  a  cor- 
poration, a  taxpayer  receives,  in  place  of  stock  or  securities  owned  by  him,  new  stock 
or  securities,  the  basis  of  computing  the  gain  or  loss  if  any  shall  be,  in  case  the  stock 

or  securities  owned  were  acquired  before  January  1,  ,  the  fair  market  price  or 

value  thereof  as  of  that  date,  if  such  price  or  value  exceeds  the  original  cost,  and  in 
all  other  cases  the  cost  thereof. 

Sec.  305.  Inventory.  Whenever  in  the  opinion  of  the  tax  commission  the  use 
of  inventories  is  necessary  in  order  clearly  to  determine  the  income  of  any  taxpayer,  in- 
ventories shall  be  taken  by  such  taxpayer,  upon  such  basis  as  the  tax  commission  may 
prescribe,  conforming  as  nearly  as  may  be  to  the  best  accounting  practice  in  the  trade 
or  business  and  most  clearly  reflecting  the  income,  and  conforming  so  far  as  may  be, 
to  the  forms  and  methods  prescribed  by  the  United  States  Commissioner  of  Internal 
Revenue,  under  the  acts  of  Congress  then  providing  for  the  taxation  of  incomes. 

Sec.  306.  Deductions.  In  computing  net  income  there  shall  be  allowed  as  de- 
ductions : 

(a)  All  the  ordinary  and  necessary  expenses  paid  during  the  income  year  in 
carrying  on  any  trade  or  business,  including  a  reasonable  allowance  for  salaries  or 
other  compensation  for  personal  services  actually  rendered,  and  including  rentals  or 
other  payments  required  to  be  made  as  a  condition  to  the  continued  use  or  possession, 
for  the  purposes  of  the  trade  or  business,  of  property  to  which  the  taxpayer  has  not 
taken  or  is  not  taking  title  or  in  which  he  has  no  equity ; 

(b)  All  interest  paid  during  the  income  year  on  indebtedness  incurred  in  con- 
nection with  the  trade  or  business; 

(c)  Taxes  paid  or  accrued  within  the  income  year,  in  respect  to  the  income  from 
the  trade  or  business  or  in  respect  to  the  trade  or  business  or  the  property  used  therein 
or  which  may  be  made  the  condition  of  carrying  on  the  trade  or  business,  imposed  by 
the  authority  of  the  United  States  or  of  any  of  its  possessions  or  of  any  state,  territory 
or  the  District  of  Columbia  or  of  any  foreign  country  ;  except  taxes,  imposed  by  this 
act,  and  taxes  assessed  for  local  benefits,  of  a  kind  tending  to  increase  the  value  of  the 
property  assessed ; 

(d)  Losses  sustained  during  the  income  year  and  not  compensated  for  by  insur- 
ance or  otherwise,  if  incurred  in  connection  with  the  trade  or  business ; 

(e)  Debts  ascertained  to  be  worthless  and  charged  off  within  the  income  year,  if 
the  amount  has  previoasly  been  included  in  gross  income  in  a  return  under  this  act ; 

(f)  A  reasonable  allowance  for  the  depreciation  and  obsolescence  of  property 
used  in  the  trade  or  business ;  and,  in  the  case  of  mines,  oil  and  gas  wells,  other 
natural  deposits,  and  timber,  a  reasonable  allowance  for  depletion  ;  Provided,  That  in 
computing  the  deductions  allowed  under  this  paragraph,  the  basis  shall  be  the  cost 
(including  in  the  case  of  mine.s,  oil  and  gas  wells  and  other  natural  deposits,  the  cost 
of  development,  not  otherwise  deducted),  and  in  the  case  of  property  acquired  prior 
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to  January  1,  ,  the  fair  market  value  of  the  property  (or  the  taxpayer's  interest 

therein)  on  that  date  shall  be  taken  in  lieu  of  cost  up  to  that  date.  The  reasonable 
allowances  under  this  paragraph  shall  be  made  under  rules  and  regulations  to  be  pre- 
scribed by  the  tax  commission.  In  the  case  of  leases  the  deductions  allowed  may  be 
equitably  apportioned  between  the  lessor  and  lessee; 

(g)  In  the  case  of  taxpayers  who  keep  regular  books  of  account,  upon  an  accrual 
basis  and  in  accordance  with  standard  accounting  practice,  reserves  for  bad  debts  and 
for  contingent  liabilities,  under  such  rules  and  restrictions  as  the  tax  commission  may 
impose.  If  the  tax  commission  shall  at  any  time  deem  the  reserve  excessive  in  amount, 
it  may  restore  such  excess  to  income,  either  in  a  subsequent  year  or  as  a  part  of  the 
income  of  the  income  year  and  assess  it  accordingly ; 

(h)    For  each  taxpayer,  the  sum  of  $1000. 

Sec.  307.  Items  not  deductible.  In  computing  net  income  no  deduction  shall 
in  any  case  be  allowed  in  respect  of : 

(a)  Personal,  living  or  family  expenses; 

(b)  Any  amount  paid  out  for  new  buildings  or  for  permanent  improvements  or 
betterments,  made  to  increase  the  value  of  any  property  used  in  the  trade  or  business ; 

(c)  Any  amount  expended  in  restoring  property  used  in  the  trade  or  business  for 
which  an  allowance  is  or  has  been  made ; 

(d)  Premiums  paid  on  any  life  insurance  policy  covering  the  life  of  any  oilficer 
or  employee  or  of  any  person  financially  interested  in  the  trade  or  business,  when  the 
taxpayer  is  directly  or  indirectly  a  beneficiary  under  such  policy. 

Sec.  308.  Allocation  of  net  income  of  a  resident  taxpayer.  1.  If  the  en- 
tire trade  or  business  of  a  resident  taxpayer  is  carried  on  in  the  state,  the  tax  imposed 
by  this  act  shall  be  computed  upon  the  entire  net  income  from  such  trade  or  business. 

2.  If  the  entire  trade  or  business  of  a  resident  taxpayer  is  not  carried  on  in  the 
state,  the  tax  imposed  by  this  act  shall  be  computed  upon  a  proportion  of  the  entire 
net  income,  to  be  determined  in  accordance  with  the  following  rules : 

(a)  Gains  and  income  (less  expenses,  if  any,  attributable  thereto)  received  from 
the  sale  or  lease  of  real  estate  and  tangible  personal  property  situated  in  the  state  and 
of  intangible  property,  other  than  such  as  is  manufactured  or  bought  by  the  taxpaj^er 
for  sale  in  the  regular  course  of  business,  shall  be  allocated  to  the  state;  gains  av  d 
income  from  the  sale  or  lease  of  such  real  estate  and  tangible  personal  property 
situated  outside  the  state,  shall  be  allocated  outside  the  state ; 

(b)  Interest  and  dividends  (less  expenses,  if  any,  attributable  thereto),  shall  be 
allocated  to  the  state,  to  the  extent  that  they  are  received  in  connection  with  the 
transaction  of  the  trade  or  business  in  the  state  ;  other  interest  and  dividends  shall  be 
allocated  outside  the  state ; 

(c)  Net  income  of  the  foregoing  classes  having  thus  been  allocated,  the  re- 
mainder of  the  net  income  shall  be  allocated  as  follows :  Said  remainder  shall  be 
divided  into  two  parts  ;  of  one  part,  amounting  to  two-thirds  of  said  remainder,  such 
portion  shall  be  attributed  to  trade  or  business  carried  on  in  the  state  as  shall  be 
found  by  multiplying  said  part  by  a  fraction  the  numerator  of  which  is  the  value  of 
the  taxpayer's  real  estate  and  tangible  personal  property  situated  in  the  state  and  used 
in  trade  or  business,  and  the  denominator  of  which  is  the  value  of  the  taxpayer's  real 
estate  and  tangible  personal  property  used  in  trade  or  business,  wherever  situated. 
Of  the  other  part,  amounting  to  one-third  of  said  remainder,  such  portion  shall  be 
attributed  to  trade  or  business  carried  on  in  the  state  as  shall  be  found  by  multiplying 
the  said  part  by  a  fraction  the  numerator  of  which  is  the  amount  of  the  taxpayer's 
gross  receipts  from  trade  or  business  assignable  to  the  state,  as  hereinafter  in  this 
subdivision  provided,  and  the  denominator  of  which  is  the  amount  of  the  taxpayer's 
entire  gross  receipts  from  trade  or  business.  For  the  purposes  of  this  subdivision,  the 
following  rules  shall  apply:  In  a  case  where  there  is  no  real  estate  or  tangible  per- 
sonal property,  the  proportion  of  the  net  income  received  from  trade  or  l)usiness  car- 
ried on  in  the  state  shall  be  determined  solely  by  the  above  fraction  based  on  receipts. 
The  value  of  the  taxpayer's  real  estate  and  tangible  personal  property  shall  be  the 
average  value  of  such  property  during  the  income  year.    The  amount  of  the  taxpayer's 
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gross  receipts  from  trade  or  business  assignable  to  the  state  shall  be  the  amount  thereof 
received  during  the  income  year,  from  (a)  sales  of  property  or  services,  other  than 
those  negotiated,  effected  or  executed  by  agents  or  agencies  chiefly  situated  at,  con- 
nected with,  or  sent  out  from  premises  used  for  the  transaction  of  trade  or  business 
which  are  owned  or  rented  by  the  taxpayer  outside  the  state;  and  other  than  sales 
determined  by  the  tax  commission  for  other  reasons  to  be  attributed  to  the  trade  or 
business  conducted  from  such  premises  or  to  be  for  other  reasons  allocated  outside  the 
state;  (b)  rentals  of  real  estate  and  tangible  personal  property  situated  in  the  state,, 
and  royalties  from  the  use,  within  the  state,  of  patents  and  other  intangible  property ; 

(d)  A  rule  shall  not  be  deemed  to  be  inapplicable  merely  because  all  of  the  real 
estate  and  tangible  personal  property  is  found  to  be  situated  outside  the  state  or  be- 
cause all  of  the  gross  receipts  arc  found  to  have  been  received  outside  the  state. 

Sec.  309.  Allocation  of  net  income  of  a  non=resident  taxpayer.  1.  If  the 
entire  trade  or  business  of  a  non-resident  taxpayer  is  carried  on  in  the  state,  the  tax 
imposed  by  this  act  shall  be  computed  upon  the  entire  net  income  from  such  trade  or 
business. 

2.  If  the  entire  trade  or  business  of  a  non-resident  taxpayer  is  not  carried  on  in 
the  state,  the  tax  imposed  by  this  act  shall  be  computed  upon  a  proportion  of  the 
entire  net  income,  to  be  determined  in  accordance  with  the  following  rules : 

(a)  Gains  and  income  (less  expenses,  if  any,  attributable  thereto)  received  from 
the  sale  or  lease  of  real  estate  and  tangible  personal  property  situated  in  the  state, 
other  than  such  as  is  manufactured  or  bought  by  the  taxpayer  for  sale  in  the  regular 
course  of  business,  shall  be  allocated  to  the  state;  gains  and  income  from  the  sale  or 
lease  of  such  real  estate  and  tangible  personal  property  situated  outside  the  state  and 
of  intangible  property,  other  than  that  l)OUght  by  the  taxpayer  for  sale  in  the  regular 
course  of  business,  shall  be  allocated  outside  the  state; 

(b)  Interest  and  dividends  (less  expenses,  if  any,  attributable  thereto),  shall  be 
allocated  to  the  state  to  the  extent  that  they  are  received  in  connection  with  the 
transaction  of  the  trade  or  business  in  the  state ;  other  interest  and  dividends  shall  be 
allocated  outside  the  state ; 

(c)  Net  income  of  the  foregoing  classes  having  thus  been  allocated,  the  re- 
mainder of  the  net  income  shall  be  allocated  as  follows:  Said  remainder  shall  be 
divided  into  two  parts ;  of  one  part,  amounting  to  two-thirds  of  said  remainder,  such 
portion  shall  be  attributed  to  trade  or  business  carried  on  in  the  state  as  shall  be 
found  by  multiplying  said  part  by  a  fraction  the  numerator  of  which  is  the  value  of 
the  taxpayer's  real  estate  and  tangible  personal  property  situated  in  the  state  and 
used  in  trade  or  business,  and  the  denominator  of  which  is  the  value  of  the  taxpayer's 
real  estate  and  tangible  personal  property  used  in  trade  or  business,  wherever  situated. 
Of  the  other  part,  amounting  to  one-third  of  said  remainder,  such  portion  shall  be 
attributed  to  trade  or  business  carried  on  in  the  state  as  shall  be  found  by  multiplying 
the  said  part  by  a  fraction  the  numerator  of  which  is  the  amount  of  the  taxpayer's 
gross  receipts  from  trade  or  business  assignable  to  the  state,  as  hereinafter  in  this 
subdivision  provided,  and  the  denominator  of  which  is  the  amount  of  the  taxpayer's 
entire  gross  receipts  from  trade  or  business.  For  the  purposes  of  this  subdivision,  the 
following  rules  shall  apply:  In  a  case  where  there  is  no  real  estate  or  tangible  per- 
sonal property,  the  proportion  of  the  net  income  received  from  trade  or  business  car- 
ried on  in  the  state  shall  be  determined  solely  by  the  above  fraction  based  on  receipts. 
The  value  of  the  taxpayer's  real  estate  and  tangible  personal  property  shall  be  the 
average  value  of  .such  property  during  the  income  year.  The  amount  of  the  taxpayer's 
gross  receipts  from  trade  or  business  assignable  to  the  state  .shall  be  the  amount  thereof 
received  during  the  income  year  from  (a)  sales  of  property  or  services  negotiated, 
effected  or  executed  by  agents  or  agencies  chiefly  situated  at,  comiected  with,  or  sent 
out  from  premises  used  for  the  transaction  of  trade  or  business  which  are  owned  or 
rented  by  the  taxpayer  in  the  state,  and  sales  determined  by  the  Tax  Commission  for 
other  reasons  to  be  attributed  to  the  trade  or  business  conducted  from  such  premises 
or  to  be  for  other  reasons  attributed  to  the  state;  (b)  rentals  of  real  estate  and  tan- 
gible personal  property  situated  in  the  state,  and  royalties  from  the  use,  within  the 
state,  of  patents  and  other  intangible  property; 
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(d)  A  rule  shall  not  be  deemed  to  be  inapplicable  merely  because  all  of  the  real 
estate  and  tangible  personal  property  is  found  to  be  situated  outside  the  state  or  be- 
cause all  of  the  gross  receipts  are  found  to  have  been  received  outside  the  state. 

Sec.  310.  Allocation  of  net  income  made  by  taxpayer.  A  taxpayer  carry- 
ing on  part  of  his  trade  or  business  outside  the  state  may  refuse  to  accept  the  deter- 
mination of  his  net  income  from  trade  or  business  in  the  state  arrived  at  by  the 
method  of  allocation  provided  in  sections  308  and  309,  by  notification  thereof  to  the 
tax  commission  on  or  before  the  time  when  his  return  is  due  to  be  filed.  Said  taxpayer 
shall,  within  thirty  days  thereafter,  file  with  the  tax  commission,  under  oath,  a  state- 
ment supplementary  to  the  return,  in  such  detail  as  the  tax  commission  shall  require, 
showing  the  amount  of  his  annual  net  income  derived  from  trade  or  business  carried 
on  in  the  state.  The  tax  commission  may  require  such  further  information  with 
reference  thereto  as  it  may  deem  necessary  and  shall  determine  the  proportion  of  the 
net  income  received  from  trade  or  business  carried  on  in  the  state. 

Sec.  311.  Definition  of  a  resident  and  a  non=resident  taxpayer.  For  the 
purpose  of  allocating  net  income,  as  provided  in  sections  308  and  309,  the  words 
"  resident  taxpayer  "  mean  a  taxpayer  residing  in  the  state  or,  if  incorporated,  organ- 
ized under  the  laws  of  the  state.  In  the  case  of  a  partnership  they  mean  a  taxpayer, 
the  majority  interest  in  the  trade  or  business  of  which  belongs  to  residents  of  the  state. 
In  the  case  of  a  fiduciary,  they  mean  a  taxpayer,  the  majority  of  the  beneficial  in- 
terest in  the  trade  or  business  of  which  belongs  to  residents  of  the  state.  The  words 
"  non-resident  taxpayer  "  mean  a  taxpayer  other  than  a  "  resident  taxpayer  "  as  above 
defined. 

ARTICLE   IV 

Returns 

Sec.  400.  Return  of  net  income.  1.  Every  individual,  partnership  and  cor- 
poration subject  to  tax  under  this  act  and  having  a  net  income  during  the  income  year 
from  trade  or  business  carried  on  in  the  state,  of  $1000  or  over,  shall  make  a  return, 
under  oath,  stating  specifically  the  items  of  gross  income,  the  deductions  and  such 
other  facts  as  the  tax  commission  may  require  for  the  purpose  of  making  any  compu- 
tation required  by  this  act. 

2.  If  an  individual  taxpayer  is  unable  to  make  his  own  return,  the  return  shall 
be  made  by  a  duly  authorized  agent  or  by  a  guardian  or  other  person  charged  with 
the  conduct  of  the  business  of  the  taxpayer. 

3.  The  return  by  a  partnership  shall  be  made  by  any  one  of  the  partners. 

4.  The  return  of  the  net  income  of  a  trade  or  business  carried  on  by  an  estate  or 
trust  shall  be  made  by  the  fiduciary  and,  under  such  regulations  as  the  tax  commission 
may  prescribe,  may  be  made  by  one  of  two  or  more  joint  fiduciaries. 

5.  The  return  by  a  corporation  shall  be  sworn  to  by  the  president,  vice  president 
or  other  principal  officer  and  by  the  treasurer  or  assistant  treasurer. 

6.  Subject  to  such  regulations  as  the  tax  commission  may  prescribe,  any  taxpayer, 
taxable  hereunder  may,  by  incorporating  in  the  return  a  consent  to  be  taxed  with  re- 
spect to  the  entire  net  income,  omit  from  his  return  the  statements  provided  in  this  act 
for  the  purpose  of  the  allocation  of  net  income. 

7.  The  return  by  an  individual  who,  while  living,  was  carrying  on  trade  or  busi- 
ness in  the  state,  during  the  income  year  and  who  has  died  before  making  the  return, 
shall  be  made  in  his  name  and  behalf  by  the  administrator  or  executor  of  the  estate 
and  the  tax  shall  be  levied  upon  and  collected  from  his  estate. 

Sec.  401.  Consolidated  returns.  1.  Any  taxpayer  capable  of  exercising  either 
directly  or  indirectly  substantially  the  entire  control  of  the  business  of  another  tax- 
payer, either  by  ownership  or  control  of  substantially  the  entire  capital  stock  (if  a 
corporation)  of  such  other  taxpayer  or  otherwise,  may,  under  regulations  to  be  pre- 
scribed by  the  tax  commission,  be  permitted  to  make  a  consolidated  return,  showing 
the  consolidated  net  income  and  such  other  information  as  the  tax  commission  may 
require  in  order  to  compute  the  net  income  properly  attributable  to  the  state  and  to 
impose  the  tax  upon  the  taxpayers  concerned. 
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2.  The  tax  commission  may  permit  the  filing  of  a  consolidated  return  where  sub- 
stantially the  entire  control  of  two  or  more  taxpayers,  liable  to  taxation  under  this  act 
is  exercised  by  the  same  interests. 

3.  Where  the  tax  commission  has  reason  to  believe  that  any  taxpayer  so  conducts 
the  trade  or  business  as  either  directly  or  indirectly  to  distort  his  true  net  income  and 
the  net  income  properly  attributable  to  the  state,  whether  by  the  arbitrary  shifting  of 
income,  through  price  fixing,  charges  for  services  or  otherwise,  whereby  the  net  in- 
come is  arbitrarily  assigned  to  one  or  another  unit  in  a  group  of  taxpayers  carrying  on 
business  under  a  substantially  common  control,  it  may  require  such  facts  as  it  deems 
necessary  for  the  proper  computation  of  the  entire  net  income  and  the  net  income 
properly  attributable  to  the  state  and  in  determining  the  same  the  tax  commission 
shall  have  regard  to  the  fair  profits  which  would  normally  arise  from  the  conduct  of 
the  trade  or  business. 

Sec.  402.  Returns  when  income  year  changed.  If  a  taxpayer,  with  the  ap- 
proval of  the  tax  commission,  changes  the  income  year  on  the  basis  of  which  his  net 
income  is  computed,  he  shall,  at  such  time  and  in  such  manner  as  the  tax  commission 
may  prescribe,  make  a  separate  return  of  his  net  income  received  during  the  period 
intervening  between  the  end  of  his  former  income  year  and  the  beginning  of  his  new- 
income  year  in  which  return  the  specific  deduction  of  $1000  allowed  in  this  act  shall 
be  reduced  to  an  amount  which  bears  the  same  ratio  io  the  full  deduction  thus  al- 
lowed as  the  number  of  months  in  such  period  bears  to  twelve  months. 

Sec.  403.  Time  and  place  of  filing  returns.  Returns  shall  be  in  such  form 
as  the  tax  commission  may  from  time  to  time  prescribe  and  shall  be  filed  with  the  tax 
commission,  at  its  main  office  or  at  any  branch  office  which  it  may  establish,  on  or  be- 
fore the  fifteenth  day  of  the  fourth  month  next  after  the  preceding  income  year.  In 
case  of  sickness,  absence  or  other  disability,  or  whenever  in  its  judgment  good  cause 
exists,  the  tax  commission  may  allow  further  time  for  filing  returns.  There  shall  be 
annexed  to  the  return  the  affidavit  or  affirmation  of  the  taxpayer  making  the  return,  to 
the  effect  that  the  statements  contained  therein  are  true.  The  tax  commission  shall 
cause  to  be  prepared  blank  forms  for  the  said  returns  and  shall  cause  them  to  be  dis- 
tributed throughout  the  state  and  to  be  furnished  upon  application,  but  failure  to  re- 
ceive or  secure  the  form  shall  not  relieve  any  taxpayer  from  the  obligation  of  making 
the  return. 

Sec.  404.  Failure  to  file  returns;  supplementary  returns.  If  the  tax  com- 
mission shall  be  of  the  opinion  that  any  taxpayer  has  failed  to  file  a  return,  or  to  in- 
clude in  a  return  filed,  either  intentionally  or  through  error,  items  of  taxable  income, 
it  may  require  from  such  taxpayer  a  return,  or  a  supplementary  return,  under  oath, 
in  such  form  as  it  shall  prescribe,  of  all  the  items  of  income  which  the  taxpayer  re- 
ceived during  the  year  for  which  the  return  is  made,  whether  or  not  taxable  under  the 
provisions  of  this  act.  If  from  a  supplementary  return,  or  otherwise,  the  tax  com- 
mission finds  that  any  items  of  income,  taxable  under  this  act.  have  been  omitted  from 
the  original  return  it  may  require  the  items  so  omitted  to  be  disclosed  to  it,  under 
oath  of  the  taxpayer,  and  to  be  added  to  the  original  return.  Such  supplementary 
return  and  the  correction  of  the  original  return  shall  not  relieve  the  taxpayer  from 
any  of  the  penalties  to  which  he  may  be  liable  under  any  provision  of  this  act.  The 
tax  commission  may  proceed  under  the  provisions  of  section  502  of  this  act  whether 
or  not  it  requires  a  return  or  a  supplementary  return  under  this  section. 

ARTICLE  V 

Collection  and  Enforcement  of  Tax 

.Sec.  500.  Time  and  place  of  payment  of  tax.  1.  The  full  amount  of  the 
tax  payable,  as  the  same  shall  appear  from  tlie  face  of  the  return,  shall  be  paid  to  the 
tax  commission  at  the  office  where  the  return  is  filed,  at  the  time  fixed  by  law  for 
filing  the  return.  If  the  time  for  filing  the  return  shall  be  extended,  interest  at  the 
rate  of  6  per  cent  per  annum,  from  the  time  when  the  return  was  originally  required 
to  be  filed,  to  the  time  of  payment,  shall  be  added  and  paid. 
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2.  The  tax  may  be  paid  with  uncertified  check,  during  such  time  and  under  such 
regulations  as  the  tax  commission  shall  prescribe,  but  if  a  check  so  received  is  not 
paid  by  the  bank  on  which  it  is  drawn,  the  taxpayer  by  whom  such  check  is  tendered 
shall  remain  liable  for  the  payment  of  the  tax  and  for  all  legal  penalties,  the  same  as 
if  such  check  had  not  been  tendered. 

Sec.  501.  Examination  of  returns.  1.  As  soon  as  practicable  after  the  return 
is  filed,  the  tax  commission  shall  examine  it  and  compute  the  tax,  and  the  amount  so 
computed  by  the  tax  commission  shall  be  the  tax.  If  the  tax  found  due  shall  be 
greater  than  the  amount  theretofore  paid,  the  excess  shall  be  paid  to  the  tax  com- 
mission within  ten  days  after  notice  of  the  amount  shall  be  mailed  by  the  tax  com- 
mission. 

2.  If  the  return  is  made  in  good  faith  and  the  understatement  of  the  tax  is  not 
due  to  any  fault  of  the  ta.xpayer,  there  shall  be  no  penalty  or  additional  tax  added 
because  of  such  understatement,  but  interest  shall  be  added  to  the  amount  of  the  de- 
ficiency at  the  rate  of  1  per  cent  for  each  month  or  fraction  of  a  month. 

3.  If  the  understatement  is  due  to  negligence  on  the  part  of  the  taxpayer,  but 
without  intent  to  defraud,  there  shall  be  added  to  the  amount  of  the  deficiency  5  per 
cent  thereof,  and  in  addition,  interest  at  the  rate  of  1  per  cent  per  month  or  fraction 
of  a  month. 

4.  If  the  understatement  is  false  or  fraudulent,  with  intent  to  evade  the  tax,  the 
tax  on  the  additional  income  discovered  to  be  taxable  shall  be  doubled  and  an  addi- 
tional 1  per  cent  per  month  or  fraction  of  a  month  shall  be  added. 

5.  The  interest  provided  for  in  this  section  shall  in  all  cases  be  computed  from 
the  date  the  tax  was  originally  due  to  the  date  of  payment. 

6.  If  the  amount  of  tax  found  due  as  computed  shall  be  less  than  the  amount 
theretofore  paid,  the  excess  shall  be  refunded  by  the  tax  commission  out  of  the  pro- 
ceeds of  the  tax  retained  by  it  as  provided  in  this  act. 

Sec.  502.  Additional  taxes.  If  the  tax  commission  discovers  from  the  exam- 
ination of  the  return  or  otherwise  that  the  income  of  any  taxpayer,  or  any  portion 
thereof,  has  not  been  assessed,  it  may,  at  any  time  witliin  two  years  after  the  time 
when  the  return  was  due,  assess  the  same  and  give  notice  to  the  taxpayer  of  such 
assessment,  and  such  taxpayer  shall  thereupon  have  an  opportunity,  within  thirty 
days,  to  confer  with  the  tax  commission  as  to  the  proposed  assessment.  The  limitation 
of  two  years  to  the  assessment  of  such  tax  or  additional  tax  shall  not  apply  to  the 
assessment  of  additional  taxes  upon  fraudulent  returns.  After  the  expiration  of  thirty 
days  from  such  notification  the  tax  commission  shall  assess  the  income  of  such  tax- 
payer or  any  portion  thereof  which  it  believes  has  not  heretofore  been  assessed  and 
shall  give  notice  to  the  taxpayer  so  assessed,  of  the  amount  of  the  tax  and  interest 
and  penalties  if  any,  and  the  amount  thereof  shall  be  due  and  payable  within  ten  days 
from  the  date  of  such  notice.  The  provisions  of  this  act  wuth  respect  to  revision  and 
appeal  shall  apply  to  a  tax  so  assessed.  No  additional  tax  amounting  to  less  than 
one  dollar  shall  1)6  assessed. 

Sec.  503.  Warrant  for  the  collection  of  taxes.  If  any  tax  imposed  by  this 
act  or  any  portion  of  such  tax  be  not  paid  within  sixty  days  after  the  same  becomes 
due,  the  tax  commission  shall  issue  a  warrant  under  its  hand  and  official  seal  directed 
to  the  sheriff  of  any  county  of  the  state,  commanding  him  to  levy  upon  and  sell  the 
real  and  personal  property  of  the  taxpayer  found  within  his  county,  for  the  pajanent 
of  the  amount  thereof,  with  the  added  penalties,  interest  and  the  cost  of  executing 
the  warrant,  and  to  return  such  warrant  to  the  tax  commission  and  pay  to  it  the 
money  collected  by  virtue  thereof  by  a  time  to  be  therein  specified,  not  less  than  sixty 
days  from  the  date  of  the  warrant.  The  sheriff  shall  within  five  days  after  the  re- 
ceipt of  the  warrant,  file  with  the  clerk  of  his  county  a  copy  thereof,  and  thereupon 
the  clerk  shall  enter  in  the  judgment  docket,  in  the  colunm  for  judgment  debtors,  the 
name  of  the  taxpayer  mentioned  in  the  warrant,  and  in  appropriate  columns  the 
amount  of  the  tax  or  portion  thereof  and  penalties  for  which  the  warrant  is  issued 
and  the  date  when  such  copy  is  filed,  and  thereupon  the  amount  of  such  warrant  so 
docketed  shall  become  a  lien  upon  the  title  to  and  interest  in  real  property  or  chattels 
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real  of  the  taxpayer  against  whom  it  is  issued  in  the  same  manner  as  a  judgment  duly 
docketed  in  the  office  of  such  clerk.  The  said  sheriff  shall  thereupon  proceed  upon 
the  same  in  all  respects,  with  like  effect,  and  in  the  same  manner  prescribed  by  law 
in  respect  to  executions  issued  against  property  upon  judgments  of  a  court  of  record, 
and  shall  be  entitled  to  the  same  fees  for  his  services  in  executing  the  warrant,  to  be 
collected  in  the  same  manner.  If  a  warrant  be  returned  not  satisfied  in  full,  the  tax 
commission  shall  have  the  same  remedies  to  enforce  the  claim  for  taxes  against  the 
taxpayer  as  if  the  people  of  the  state  had  recovered  judgment  against  the  taxpayer  for 
the  amount  of  the  tax. 

Sec.  504.  Tax  a  debt.  Every  tax  imposed  by  this  act,  and  all  increases,  interest 
and  penalties  thereon,  shall  become,  from  the  time  it  is  due  and  payable,  a  personal 
debt,  from  the  person  or  persons  liable  to  pay  the  same,  to  the  state  of . 

Sec.  505.  Action  for  recovery  of  taxes.  Action  may  be  brought  at  any  time 
by  the  attorney  general  of  the  state,  at  the  instance  of  the  tax  commission,  in  the 
name  of  the  state,  to  recover  the  amount  of  any  taxes,  penalties  and  interest  due 
under  this  act. 

Sec.  506.  Tax  upon  settlement  of  fiduciary's  account.  1.  No  final  account 
of  a  fiduciary  shall  be  allowed  by  the  probate  court  unless  such  account  shows,  and 
the  judge  of  said  court  finds,  that  all  taxes  imposed  by  the  provisions  of  this  act  upon 
said  fiduciary,  which  have  become  payable,  have  been  paid,  and  that  all  taxes  which 
may  become  due  are  secured  by  bond,  deposit  or  otherwise.  The  certificate  of  the 
tax  conmiission  and  the  receipt  for  the  amount  of  the  tax  therein  certified  shall  be 
conclusive  as  to  the  payment  of  the  tax,  to  the  extent  of  said  certificate. 

2.  For  the  purpose  of  facilitating  the  settlement  and  distribution  of  estates  held 
by  fiduciaries,  the  tax  commission,  with  the  approval  of  the  attorney  general,  may,  on 
l>ehalf  of  the  state  agree  upon  the  amount  of  taxes  at  any  time  due  or  to  become  due 
from  sucli  fiduciaries  under  the  provisions  of  this  act,  and  payTiient  in  accordance 
with  such  agreement  shall  be  full  satisfaction  of  the  taxes  to  which  the  agreement 
relates. 

ARTICLE  VI 

Penalties 

Sec.  600.  Penalties.  1.  If  any  taxpayer,  without  intent  to  evade  any  tax  im- 
posed by  this  act  shall  fail  to  file  a  return  of  income  or  pay  a  tax.  if  one  is  due,  at  the 
time  required  by  or  under  the  provisions  of  this  act,  but  shall  voluntarily  file  a  correct 
return  of  income  and  pay  the  tax  due  within  sixty  days  thereafter,  there  shall  be 
added  to  the  tax  an  additional  amount  equal  to  five  per  cent  thereof,  but  such  addi- 
tional amount  shall  in  no  case  be  less  than  one  dollar  and  an  additional  one  per  cent 
for  each  month  or  fraction  of  a  month  during  which  the  tax  remains  unpaid. 

2.  If  any  taxpayer  fails  voluntarily  to  file  a  return  of  income  or  to  pay  a  tax  if 
one  is  due  within  sixty  days  of  the  time  required  by  or  under  the  provisions  of  this 
act,  the  tax  shall  be  doubled,  and  such  doubled  tax  shall  be  increased  by  one  per  cent 
for  each  month  or  fraction  of  a  month  from  the  tune  the  tax  was  originally  due  to 
the  date  of  payment. 

3.  The  tax  commission  shall  have  power,  upon  making  a  record  of  its  reasons 
therefor,  to  waive  or  reduce  any  of  the  additional  taxes  or  interest  provided  in  sub- 
divisions 1  and  2  of  this  section  or  in  subdivisions  2,  3  and  4  of  section  501. 

4.  If  any  taxpayer  fails  to  file  a  return  within  sixty  days  of  the  time  prescribed 

by  this  act,  any  judge  of  the court,  upon  petition  of  the  tax  commission, 

or  of  any  ten  taxable  residents  of  the  state,  shall  issue  a  writ  of  mandamus  requiring 
such  person  to  file  a  return.  The  order  of  notice  upon  the  petition  shall  be  returnable 
not  later  than  ten  days  after  the  filing  of  the  petition.  The  petition  shall  be  heard 
and  determined  on  the  return  day  or  on  such  day  thereafter  as  the  court  shall  fix, 
having  regard  to  the  speediest  possible  determination  of  the  case,  consistent  with  the 
rights  of  the  parties.  The  judgment  shall  include  costs  in  favor  of  the  prevailing 
party.  All  writs  and  processes  may  be  issued  from  the  clerk's  office  in  any  county  and, 
except  as  aforesaid,  shall  be  returnable  as  the  court  shall  order. 
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5.  Any  person  who,  without  fraudulent  intent,  fails  to  pay  any  tax  or  to  make, 
render  sign  or  verify  any  return,  or  to  supply  any  information,  within  the  time  re- 
quired'by  or  under  the  provisions  of  this  act,  shall  be  liable  to  a  penalty  of  not  more 
than  $1600,  to  be  recovered  by  the  attorney  general,  in  the  name  of  the  people,  by 
action  in  any  court  of  competent  jurisdiction. 

6.  Any  person  or  any  officer  or  employee  of  any  corporation,  or  member  or  em- 
ployee of  any  partnership,  who,  with  intent  to  evade  any  requirement  of  this  act  or 
any  lawful  requirement  of  the  tax  conmiission  thereunder,  shall  fail  to  pay  any  tax  or 
to  make,  sign  or  verify  any  return  or  to  supply  any  information  required  by  or  under 
the  provisions  of  this  act,  or  who,  with  like  intent,  shall  make,  render,  sign  or  verify 
any  false  or  fraudulent  return  or  statement,  or  shall  supply  any  false  or  fraudulent 
information,  shall  be  liable  to  a  penalty  of  not  more  than  $1000,  to  be  recovered  by 
the  attorney  general  in  the  name  of  the  people,  by  action  in  any  court  of  competent 
jurisdiction,  and  shall  also  be  guilty  of  a  misdemeanor  and  shall,  upon  conviction,  be 
fined  not  to  exceed  $1000  or  be  imprisoned  not  to  exceed  one  year,  or  both,  at  the 
discretion  of  the  court. 

7.  The  attorney  general  shall  have  the  power,  with  the  consent  of  the  tax  com- 
mission, to  compromise  any  penalty  for  which  he  is  authorized  to  bring  action  under 
subdivisions  5  and  6  of  this  section.  The  penalties  provided  by  such  subdivisions 
shall  be  additional  to  all  other  penalties  in  this  act  provided. 

8.  The  failure  to  do  any  act  required  by  or  under  the  provisions  of  this  act  shall 

l)e  deemed  an  act  committed  in  part  at  the  office  of  the  tax  commission  in . 

The  certificate  of  the  tax  commission  to  the  effect  that  a  tax  has  not  been  paid,  that  a 
return  has  not  been  filed  or  that  information  has  not  been  supplied,  as  required  by  or 
under  the  provisions  of  this  act,  shall  be  prima  facie  evidence  that  such  tax  has  nOt 
been  paid,  that  such  return  has  not  been  filed  or  that  such  information  has  not  been 
supplied. 

9.  If  any  taxpayer,  who  has  failed  to  file  a  return  or  has  filed  an  incorrect  or  in- 
sufficient return  and  has  been  notified  by  the  tax  commission  of  his  delinquency,  refuses 
or  neglects  within  twenty  days  after  such  notice  to  file  a  proper  return,  or  files  a 
fraudulent  return,  the  tax  conmiission  shall  determine  the  income  of  such  taxpayer 
according  to  its  best  information  and  belief  and  assess  the  same  at  not  more  than 
double  the  amount  so  determined.  The  tax  commission  may  in  its  discretion  allow- 
further  time  for  the  filing  of  a  return  in  such  case. 

ARTICLE  VII 
Revision  and  Appeal 

Sec.  700.  Revision  by  tax  commission.  A  taxpayer  may  apply  to  the  tax 
commission  for  revision  of  the  tax  assessed  against  him,  at  any  time  within  one  year 
from  the  time  of  the  filing  of  the  return  or  from  the  date  of  the  notice  of  the  assess- 
ment of  any  additional  tax.  The  tax  commission  shall  grant  a  hearing  thereon  and  if, 
upon  such  hearing,  it  shall  determine  that  the  tax  is  excessive  or  incorrect,  it  shall 
resettle  the  same  according  to  the  law  and  the  facts  and  adjust  the  computation  of  tax 
accordingly.  The  tax  commission  shall  notify  the  taxpayer  of  its  determination  and 
shall  refund  to  the  taxpayer  the  amount,  if  any,  paid  in  excess  of  the  tax  found  by  it 
to  be  due.  If  the  taxpayer  has  failed,  without  good  cause,  to  file  a  return  within  the 
time  prescribed  by  law,  or  has  filed  a  fraudulent  return  or,  having  filed  an  incorrect 
return,  has  failed,  after  notice,  to  file  a  proper  return,  the  tax  commission  shall  not 
reduce  the  tax  below  double  the  amount  for  which  the  taxpayer  is  found  to  be  prop- 
erly assessed. 

Sec.  701.  Appeal.  The  determination  of  the  tax  commission  upon  any  applica- 
tion made  by  a  taxpayer  for  revision  of  any  tax,  may  be  reviewed  in  any  court  of 
competent  jurisdiction  by  a  complaint  filed  by  the  taxpayer  against  the  tax  commis- 
sion in  the  county  in  which  the  taxpayer  resides  or  has  his  principal  place  of  business, 
within  thirty  days  after  notice  by  the  tax  commission  of  its  determination,  given  as 
provided  in  section  700  of  this  act.    Thereupon,  appropriate  proceedings  shall  be  had 
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and  the  relief,  if  any,  to  which  the  taxpayer  may  be  found  entitled  may  be  granted 
and  any  taxes,  interest  or  penalties  paid,  found  by  the  court  to  be  in  excess  of  those 
legally  assessed,  shall  be  ordered  refunded  to  the  taxpayer,  with  interest  from  time  of 
payment. 

ARTICLE  VIII 

Administration 

Sec.  800.  Tax  commission  to  administer  this  act;  districts.  The  tax  com- 
mission shall  administer  and  enforce  the  tax  herein  imposed,  for  which  purpose  it  may 
divide  the  state  into  districts,  in  each  of  which  a  branch  office  of  the  tax  commission 
may  be  established.     It  may  from  time  to  time  change  the  limits  of  such  districts. 

Sec.  801.  Powers  of  tax  commission.  The  tax  commission,  for  the  purpose 
of  ascertaining  the  correctness  of  any  return  or  for  the  purpose  of  making  an  estimate 
of  the  taxable  income  of  any  taxpayer,  shall  have  power  to  examine  or  cause  to  be 
examined  by  any  agent  or  representative  designated  by  it  for  that  purpose,  any  books, 
papers,  records  or  memoranda  bearing  upon  the  matters  required  to  be  included  in  the 
return,  and  may  require  the  attendance  of  the  taxpayer  or  of  any  other  person  having 
knowledge  in  the  premises,  and  may  take  testimony  and  require  proof  material  for  its 
information,  with  power  to  administer  oath  to  such  person  or  persons. 

Sec.  802.  Officers,  agents  and  employees.  1.  The  tax  commission  may  ap- 
point and  remove  a  person  to  be  knowni  as  the  income  tax  director  who,  under  its 
direction  shall  have  supervision  and  control  of  the  assessment  and  collection  of  the 
income  taxes  provided  in  this  act ;  the  tax  commission  may  also  appoint  such  other 
officers,  agents,  deputies,  clerks  and  employees  as  it  may  deem  necessary,  such  persons 
to  have  such  duties  and  powers  as  the  tax  commission  may  from  time  to  time  prescribe. 

2.  The  salaries  of  all  officers,  agents  and  employees  employed  by  the  tax  com- 
mission shall  be  such  as  it  may  prescribe,  not  to  exceed  such  amounts  as  may  be  ap- 
propriated therefor  by  the  legislature,  and  the  members  of  the  tax  commission  and 
such  officers,  agents  and  employees  shall  be  allowed  such  reasonable  and  necessary 
traveling  and  other  expenses  as  may  be  incurred  in  the  performance  of  their  duties, 
not  to  exceed  the  amount  appropriated  therefor  by  the  legislature. 

3.  The  tax  commission  may  require  such  of  the  officers,  agents  and  employees  as 
it  may  designate,  to  give  bond  for  the  faithful  performance  of  their  duties  in  such 
sum  and  with  such  sureties  as  it  may  determine,  and  all  premimns  on  such  bonds  shall 
be  paid  by  the  tax  commission  out  of  monies  appropriated  for  the  purpose  of  this  act. 

Sec.  803.  Oaths  and  acknowledgments.  The  members  of  the  tax  commis- 
sion and  such  officers,  as  it  may  designate,  shall  have  the  power  to  administer  an  oath 
to  any  person  or  to  take  the  acknowledgment  of  any  person  in  respect  of  any  return 
or  report  required  by  this  act  or  the  rules  and  regulations  of  the  tax  commission. 

Sec.  804.  Publication  of  statistics.  The  tax  commission  shall  prepare  and 
publish  annually  statistics  reasonably  available,  with  respect  to  the  operation  of  this 
act,  including  amounts  collected,  classifications  of  taxpayers,  and  such  other  facts  as 
are  deemed  pertinent  and  valuable. 

Sec.  805.  Secrecy  required  of  officials;  penalty  for  violation.  1.  Except  in 
accordance  with  proper  judicial  order  or  as  otherwise  provided  by  law,  it  shall  be 
unlawful  for  the  members  of  the  tax  commission,  any  deputy,  agent,  clerk  or  other 
officer  or  employee,  to  divulge  or  make  known  in  any  manner  the  amount  of  income 
or  any  particulars  set  forth  or  disclosed  in  any  report  or  return  required  under  this  act. 
Nothing  herein  .shall  be  construed  to  prohibit  the  publication  of  statistics,  so  classified 
as  to  prevent  the  identification  of  particular  reports  or  returns  and  the  items  thereof, 
or  the  inspection  by  the  attorney  general  or  other  legal  representatives  of  the  state, 
of  the  report  or  return  of  any  taxpayer  who  shall  bring  action  to  set  aside  or  review 
the  tax  based  thereon,  or  against  whom  an  action  or  proceeding  has  Ijeen  instituted  to 
recover  any  tax  or  any  penalty  imposed  by  this  act.  Reports  and  returns  shall  be 
preserved  for  three  years  and  thereafter,  until  the  tax  commission  orders  them  to  be 
destroyed. 

2.  Any  offense  against  .subdivi.sion  one  of  this  section  shall  be  punished  by  a  fine 
of  not  exceeding  one  thousand  dollars  or  by  imprisonment  not  exceeding  one  year,  or 
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both,  at  the  discretion  of  the  court,  and  if  the  offender  be  an  officer  or  employee  of  the 
state,  he  shall  be  dismissed  from  office  and  be  incapable  of  holding  any  public  office 
in  this  state  for  a  period  of  five  years  thereafter. 

3.  Notwithstanding  the  provisions  of  this  section,  the  tax  commission  may  permit 
the  Commissioner  of  Internal  Revenue  of  the  United  States,  or  the  proper  officer  of  any 
btate  imposing  an  income  tax  similar  to  that  imposed  by  this  act,  or  the  authorized  rep- 
resentative of  either  such  officer,  to  inspect  the  income  tax  returns  of  any  individual,  or 
may  furnish  to  such  officer  or  his  authorized  representative  an  abstract  of  the  return 
of  income  of  any  taxpayer  or  supply  him  with  information  concerning  any  item  of 
income  contained  in  any  return,  or  disclosed  by  the  report  of  any  investigation  of  the 
income  or  return  of  income  of  any  taxpayer ;  but  such  permission  shall  be  granted  or 
such  information  furnished  to  such  officer  or  his  representative,  only  if  the  statutes  of 
the  United  States  or  of  such  other  state,  as  the  case  may  be,  grant  substantially  similar 
privileges  to  the  proper  officer  of  this  state  charged  with  the  administration  of  this  act. 

Sec.  806.  Regulations.  The  tax  commission  may  from  time  to  time  make  such 
rules  and  regulations,  not  inconsistent  with  this  act,  as  it  may  deem  necessary  to  en- 
force its  provisions. 

ARTICLE  IX 
Miscellaneous 

Sec.  900.   Distribution  of  the  tax. 

[Provision  should  be  made  whereby  the  proper  local  officials  shall  be  notified 
concerning  the  amount  each  locality  is  to  receive  from  the  tax,  in  time  to  enable  them 
to  take  account  of  such  receipts  when  determining  the  amount  of  the  local  tax  levied 
in  each  year. 

Care  should  be  taken  to  provide  that  a  reasonable  amount  be  withheld  from  dis- 
tribution to  the  state  or  to  the  localities,  in  order  to  enable  the  commission  to  promptly 
make  refunds  to  which  taxpayers  are  found  to  be  entitled. 

We  suggest  that  the  state  should  ordinarily  retain  for  its  use  some  part  of  the 
proceeds  of  the  tax,  the  balance  to  be  distributed  to  the  localities  in  accordance  with 
the  conditions  in  each  state. 

For  purposes  of  reference,  the  following  methods  of  distribution  contained  in  the 
statutes  of  various  states  having  income  tax  laws,  may  be  useful : 

Mass.,  L.  1919,  Ch.  355,  §  31. 

N.  Y.,  L.  1918,  Ch.  417,  §  6;  L.  1919,  Ch.  628,  §  13.] 

Sec.  901.  Exemption  from  certain  other  taxation.  The  tax  imposed  by  this 
act  shall  be  in  lieu  of  all  license,  privilege  and  franchise  or  other  taxes,  whether  state 
or  local,  which  are  now  imposed  upon  taxpayers  taxable  hereunder,  except  property 
taxes  and  taxes  for  local  benefits,  and  such  taxpayers  shall  be  exempt  from  such 
license,  privilege,  franchise  or  other  taxes. 

[Note. — The-committee  considers  this  provision  essential  to  the  logical  and  rational 
application  of  the  tax  suggested.  A  simple  system  of  business  taxation  is  suggested, 
levied  pursuant  to  definitely  ascertainable  rules  and  by  a  single  assessment,  uniform 
and  equal  in  its  application,  in  place  of  the  miscellaneous  assortment  of  arbitrary  and 
indefinite  taxes  imposed  under  different  names  and  by  differing  bases,  disturbing  alike 
to  business  not  only  from  their  inequality  but  also  from  their  multiplicity.  (See  Re- 
port of  Model  Tax  Committee,  Sec.  29.)'] 

Sec.  902.  Unconstitutionality  or  invalidity.  If  any  clause,  sentence,  para- 
graph, or  part  of  this  act  shall,  for  any  reason,  be  adjudged  by  any  court  of  com- 
petent jurisdiction  to  be  invalid,  such  judgment  shall  not  affect,  impair,  or  invalidate 
the  remainder  of  this  act,  but  shall  be  confined  in  its  operation  to  the  clause,  sentence, 
paragraph  or  part  thereof  directly  involved  in  the  controversy  in  which  such  judg- 
ment shall  have  been  rendered.  No  caption  of  any  section  or  set  of  sections  shall  in 
any  way  affect  the  interpretation  of  this  act  or  any  part  thereof. 

Sec.  903.   Taking  effect  of  the  act.    This  act  shall  take  effect  on , 

[Note. — Since  several  months  are  required  for  the  work  preliminary  to  the  assess- 
ment of  an  income  tax,  the  date  at  which  the  law  becomes  effective  ought  to  be  such  as 
to  leave  sufficient  time  for  such  work.] 
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STATE  INCOME  TAXES— SAFEGUARDING  THE 

YIELD— METHODS  EMPLOYED  IN 

DELAWARE 


A.   E.   HOLCOMB 


The  distribution  of  the  yield  of  state  in- 
come taxes  furnishes  one  of  the  most  im- 
portant problems  connected  with  the  devel- 
opment of  such  taxes.  The  utmost  care 
should  be  taken  to  safeguard  this  new 
source  of  revenue  from  being  frittered  away 
as  "  surplus  ",  upon  projects  which,  while 
perhaps  perfectly  proper  and  needful,  may 
safely  await  the  coming  of  more  stable 
conditions.  The  tax  burdened  citizen  has 
the  fair  right  to  expect  that  this  source 
shall  be  definitely  used  to  equalize  the  dis- 
tribution of  the  increased  taxes,  caused  by 
the  increased  price  level  and  by  the  need 
for  normal  projects  which  were  postponed 
during  the  period  of  the  war. 

Upon  the  confident  expectation  of  relief, 
promised  by  tax  "  reformers ",  the  owner 
of  real  estate  and  of  fixed  capital,  has 
readily  embraced  the  theory  of  "  ability  to 
pay  "  and  has  fairly,  if  not  enthusiastically, 
supported  the  income  tax  in  the  belief  that 
it  would,  as  asserted,  cause  a  more  equal 
distribution  of  the  tax  burden,  by  bringing 
into  the  taxpaying  class  a  vast  number  of 
individuals  heretofore  largely  exempt  from 
any  direct  contribution  to  the  expense  of 
government. 

Unfortunately,  income  tax  legislation  has 
not  been  fully  and  carefully  carried  out. 
The  immediate  emphasis  upon  the  adop- 
tion of  the  principle  has  overshadowed  the 
details,  and  hence  no  adequate  safeguard 
has  been  placed  upon  the  purposes  to  which 
the  yield  may  be  devoted. 

That  much  evidence  of  definite  relief  to 
real  estate,  would  be  apparent  under  exist- 
ing conditions,  could  not  perhaps  be  ex- 
pected, but  that  no  hope  of  such  relief  may 
be  expected  within  a  reasonable  time,  seems 
far  from  necessary.     The  situation  almost 


resembles  a  "  confidence  game ".  The 
"  suckers "  are  in  and  seem  about  to  be 
left  to  count  their  losses. 

Such  considerations  have  been  troubling 
the  mind  of  the  writer  for  some  time.  He 
has  sought  on  every  available  occasion  to 
bring  the  subject  to  the  attention  of  those 
in  charge  of  legislation,  with  little  effect. 
The  income  tax  laws  have  been  enacted 
with  the  yield  returned  either  to  the  local- 
ities where  "  earned ",  as  in  Wisconsin, 
with  the  hideous  results  noted  there,  or  to 
the  state,  to  be  lost  on  unheard  of  func- 
tions. When  distribution  of  the  yield  has 
been  made  in  part  to  the  localities,  on  the 
basis  of  assessed  value  of  the  property,  as 
in  New  York,  the  results  have  been  weird 
and  meaningless. 

But  the  vital  difficulty  is  that  no  check 
has  been  placed  upon  the  purpose  to  which 
the  yield  may  be  devoted.  The  result  has 
been  that  under  our  usual  slipshod  budget- 
less  methods,  the  localities  have  given  only 
general  and  superficial  regard  to  their 
share  of  the  yield.  In  fact  the  impossibility 
of  securing  any  satisfactory  assurance  of 
the  amount  of  its  share  has  naturally  led 
the  locality  to  "  play  safe "  and  to  raise 
under  the  property  tax,  enough  to  be  sure, 
and  a  little  more.  The  income  tax  thus 
comes  in  as  a  "  surplus  "  to  be  treated  as 
such  funds  are,  in  municipal  finance. 

This  picture  may  be  and  probably  is 
overdrawn,  but  if  so,  it  may  at  least  serve 
to  draw  attention  to  the  pressing  need  for 
some  adequate  attention,  in  income  tax 
legislation,  to  the  safeguarding  of  the 
vaeld.  Either  the  use  of  this  yield  should 
not  be  permitted  until  the  budget  (so- 
called)  of  the  municipality,  or  the  state, 
for  the  year  folloii'vig  the  collection  and 
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distribution,  is  being  considered  or  the 
yield  should  be  assigned  definitely  to  a 
distinct  purpose,  to  be  expended  for  that 
purpose  alone,  under  such  budgetary  reg- 
ulations as  may  be  provided. 

The  writer  prefers,  on  the  whole,  the 
second  method.  He  sought  to  accomplish 
it  in  New  York,  but  when  the  law  was  en- 
acted the  whoie  energy  of  the  legislators 
was  devoted  to  securing  an  income  tax — a 
task  of  immense  difficulty — and  the  distri- 
bution of  the  yield  was  allowed  to  take  the 
easiest  course  or  what  was  supposed  to  be 
the  easiest  course,  and  was  made  to  depend 
upon  the  assessed  value  of  real  estate  in  all 
the  localities  of  the  state. 

The  entire  theory  of  an  income  tax,  as 
being  designed  to  overcome  the  shortcom- 
ings of  the  property  tax  and  to  tap  a  source 
entirely  removed  from  capital  accumula- 
tion, seems  to  render  this  method  of  distri- 
bution quite  unsound. 

A  method  of  distribution,  at  once  reason- 
able and  having  the  added  advantage  of 
popularity  and  attractiveness  to  the  gen- 
eral public,  seems  to  us  to  be  to  educational 
purposes.  This  is  so  because  of  the  pre- 
ponderating amount  of  that  expense,  as 
compared  with  other  governmental  ex- 
penses. It  would  readily  absorb  the  yield 
of  the  income  tax,  without  a  suggestion  of 
"  surplus  ".  A  measure  for  such  distribu- 
tion is  available  in  the  school  enrollment, 
and  finally,  and  most  important,  the  defi- 
nite reflection  in  each  tax  bill  of  a  sharp 
reduction  in  the  largest  item,  would  have 
a  marked  effect  upon  the  attitude  of  the 
taxpayer  towards  the  tax. 

The  same  results  could  in  large  measure 
be  obtained  by  assigning  the  yield  to  the 
state  educational  department,  to  be  dis- 
tributed under  its  supervision  as  so-called 
"  state  aid  ",  and  the  writer  quite  acciden- 
tally has  discovered  that  this  method  is 
adopted  in  the  case  of  a  large  share  of  the 
Delaware  income  tax.  In  investigating 
this  he  has  been  kindly  assisted  by  Mr.  J. 
Bennett  Gordon,  Executive  Secretary  of 
the  Survey  Commission,  which  is  now  mak- 
ing an  investigation  of  the  state  govern- 
ment, with  a  view^  to  its  reorganization. 

The  Delaware  income  tax  law  provides 
that  $250,000  of  the  total  money  raised 
(amounting  to  about  $450,000)  shall  be 
appropriated  for  the  benefit  of  the  public 
schools  of  the  state  and  that  the  remain- 


ing money  shall  be  appropriated  to  and  for 
the  use  of  the  state  Highway  Department. 

Incidentally  it  may  be  noted  here  that 
the  yield  of  the  inheritance  tax  above 
$100,000  is  also  definitely  assigned,  in  this 
case  to  the  sinking  fund ;  thus  Delaware  is 
evidently  awake  to  the  needs  of  safeguard- 
ing these  taxes. 

The  actual  distribution  of  the  income 
tax  is  made  as  state  aid  to  elementary 
schools,  by  the  Trustee  of  the  School  Fund, 
upon  certificate  of  the  Slate  Board  of  Edu- 
cation. That  Board  certifies  to  the  Trus- 
tee every  district  in  which  are  maintained 
free  public  schools,  adequate  for  children 
of  school  age  and  conforming  to  the  stand- 
ards, rules  and  regulations  prescribed  by 
the  Board,  and  the  Trustee  apportions  the 
amount  available  to  the  various  districts  on 
the  basis  of  the  total  elementary  school  en- 
rollment during  the  preceding  school  year, 
as  certified  by  the  State  Commissioner  of 
Education.  Neither  the  enrollment  nor 
the  attendance  of  pupils  in  high  schools  is 
taken  into  account. 

Prior  to  the  adoption  of  the  new  School 
Code,  in  1917,  state  aid  was  apportioned 
on  the  basis  of  teachers  instead  of  pupils 
and  all  schools  were  included.  In  the  last 
vear  under  the  old  plan  the  state  aid  "divi- 
dend ",  as  it  is  called,  was  $299  for  each 
teacher  in  each  district,  exclusive  of  prin- 
cipals, supervisors,  vocational  education 
teachers,  and  specialists.  The  new  Code 
changed  this,  because  of  the  fact  that  some 
schools,  with  one  teacher,  had  sixty  or 
seventy  pupils  while  other  schools,  with  one 
teacher,  had  only  eight  or  nine  pupils. 
High  schools  were  not  included,  owing  to 
objection  on  the  part  of  the  rural  districts. 
State  aid  to  such  schools  is  made  on  the 
basis  of  payroll  and  from  funds  other  than 
the  income  tax.  Last  year  the  state  aid 
amounted  to  $9.73  for  each  pupil  enrolled. 

A  curious  circumstance  arose  because  of 
the  opposition  to  the  new  School  Code,  and 
at  the  last  minute  it  was  amended  so  as  to 
leave  it  optional  with  a  district  whether  or 
not  it  would  come  under  the  Code,  with 
the  provision  that  if  it  did  not  elect  to  do 
so,  it  should  receive  no  state  aid.  The  city 
of  Wilmington,  which  is  a  school  district 
in  itself,  elected  not  to  come  under  the 
Code,  and  as  a  result  it  receives  no  state 
aid,  although  ninety-five  per  cent  of  the 
income  tax  is  collected  in  that  city. 
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The  above  description  of  the  method  of 
distribution  of  the  yield  of  the  income  tax 
in  Delaware  may  offer  some  suggestions  to 
other  states  and  may  serve  to  encourage  the 


establishment  of  safeguards  against  the 
unregulated  and  often  unheeded  frittering 
away  of  the  yield  of  this  new  important 
source  of  revenue. 
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ERRATA  IN  THE  MODEL 
ACTS— REPRINTS 

The  pressure  inYolved  in  the  attempt  to 
print  the  "  model  "  income  tax  bills  in  the 
January  issue  resulted  doubtless  in  errors. 
Some  of  these  have  been  discovered  and 
others  will  quite  likely  turn  up  later. 
Those  discovered  are  as  follows : 

Sec.  2,  par.  9,  personal  income  law.  The 
words  "  or  portion  thereof  "  should  come 
out. 

Sec.  200,  par.  2.  The  year  iirst  men- 
tioned should  be  1921  instead  of  1920. 

Sec.  308,  par.  1,  clause  (d).    The  refer- 


ences should  be  to  clauses    (a),    (b)    and 
(c)  respectively  of  paragraph  1  of  sec.  201, 
Sec.  402,  par.  1.     Insert  the  word  "part- 
nership "  after  the  word  "  individual  ". 

It  would  be  well  if  each  member  would 
note  these  corrections  in  his  copy  of  the 
January  Bulletin^  in  order  that  the 
errors  may  not  be  overlooked  at  some 
future  time. 

These  corrections  have  been  made  in  the 
reprints  which  are  now  available  in  quan- 
tities at  the  nominal  price  of  10  cents  each, 
to  cover  cost  of  production.  It  is  desir- 
able that  these  reprints  should  be  widely 
distributed  in  order  that  the  purpose  of 
the  committee  may  be  promoted,  which  is 
to  place  before  those  who  are  concerned 
with  income  taxation  suggested  drafts 
which  may  be  the  basis  of  legislation  de- 
signed to  protect  and  safeguard  income 
taxes  from  the  difficulties  and  dangers 
which  follow  where  the  states  do  not  pro- 
ceed with  definite  regard  for  the  require- 
ments of  interstate  comity. 


ALLEN  RIPLEY  FOOTE 

We  have  the  sad  duty  of  advising  his 
many  friends  of  the  death  of  our  beloved 
founder,  Allen  Ripley  Foote.  This  is  not 
the  time  or  the  place  to  adequately  express 
our  feelings  or  to  review  the  work  and 
character  of  the  man  who,  more  than  any 
other,  is  entitled  to  the  everlasting  grati- 
tude of  those  who  have  joined  together  in 
the  work  for  intelligent  progress  in  the 
field  of  public  finance  and  taxation.  We 
now  merely  note  the  event,  leaving  it  to 
those  who  worked  with  him  in  the  early 
days  of  discouragement  and  disappointment 
and  who  have  seen  substantial  progress 
follow,  and  those  who  have  later  added 
their   encouraging    efforts,    to   contemplate 
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the  essential  meaning  of  a  life  devoted  to 
useful  and  altogether  public  spirited  effort 
towards  the  reformation  of  the  attitude  of 
the  citizen  towards  his  duties  to  the  State 
and  Nation,  and  to  the  slow  and  laborious 
process  of  reflecting  that  attitude  in  Amer- 
ican Jurisprudence  in  a  sensible,  practical 
and  effective  manner. 

Mr.  Foote  passed  away  at  his  home  in 
Fletcher,  North  Cajolina,  on  January  14th, 
after  a  brief  illness  which  gave  no  hint  of 
fatal  termination.  He  applied  himself  to 
his  literary  work  almost  up  to  the  day  of 
his  death,  with  characteristic  zeal  and  en- 
thusiasm and  had  only  a  short  time  before 
consulted  us  with  reference  to  the  publica- 
tion of  a  series  of  articles  upon  a  public 
problem  of  fundamental  importance. 

He  passed  away  then,  as  he  would  have 
wished,  without  thought  of  himself  but 
only  of  those  things  which  in  life  he  cher- 
ished. 

Brave,  patient,  cheerful,  resourceful  sol- 
dier in  the  cause ;  we  may  regret  the  sep- 
aration but  time  can  never  obliterate  the 
memory  of  one  whose  activities  have  been 
a  source  of  inspiration  and  encouragement. 

CONSTITUTIONAL  AMENDMENTS 

We  recently  had  occasion  to  draft  a  tax 
clause  for  a  state  constitution,  chiefly  for 
our  own  amusement.  A  member  to  whom 
it  was  submitted  expressed  the  wish  that  it 
be  printed  in  the  Bulletin  so  that  he 
might  refer  inquirers  to  it,  as  suitable  for 
consideration.  We  are  glad  to  comply, 
particularly  as  the  member  in  question 
occupies  a  prominent  position  in  the  iield 
of  taxation.     It  is  £is  follows : 


Suggested  Tax  Clause  in  a  State  Constitution 

The  power  of  taxation  shall  never  be 
surrendered,  suspended  or  contracted  away 
and  all  taxes  shall  be  uniform  upon  the 
same  class  of  subjects  and  shall  be  levied 
and  collected  for  public  purposes  only. 
Provided:  That  taxes  may  be  imposed 
upon,  or  with  respect  to,  gains,  profits  and 
incomes,  from  whatever  source  derived, 
with  reasonable  exemptions,  which  taxes 
may  be  graduated  or  progressive  and  may 
be  in  lieu  of  taxes  on  any  class  or  classes 
of  personal  property. 

It  will  be  noted  that  this  form  follows 
in  the  main  those  generally  considered  ap- 
propriate to  allow  a  legislature  suitable 
latitude  in  property  taxation.  The  pro- 
viso is  designed  solely  to  permit  a  proper 
form  of  income  taxation.  It  suggests  the 
personal  character  of  such  taxes,  as  dis- 
tinguished from  property  taxes;  adds  the 
words  "  gains  and  profits  ",  as  a  means  of 
overcoming  possible  failure  to  reach  trad- 
ing profits  as  "  income  "  ;  cuts  off  exemp- 
tions based  upon  the  source  of  the  income 
and  finally  suggests  the  possibility  of  sub- 
stituting the  income  tax  for  taxes  on  per- 
sonal property,  as,  for  instance,  in  states 
where  such  property  is  not  being  satisfac- 
orily  taxed  under  the  property  tax. 

It  would  be  interesting  and  helpful  to 
have  comment  and  criticism  of  this  sug- 
gestion, as  a  means  of  arriving  at  a  form 
which  would  receive  general  approval  by 
the  members  of  the  association.  We  shall 
be  glad  to  publish  such  notes  as  may  be 
submitted,  to  the  extent  that  space  will 
permit. 


NOTES  AND  NEWS  ITEMS 


The  power  and  advantage  of  discussion 
as  a  means  of  gaining  headway  in  the  field 
of  taxation  are  illustrated  by  the  virility  of 
the  tax  conference  movement  in  various 
parts  of  the  country.  Several  conferences 
have  recently  been  held  to  which  we  may 
briefly  refer,  as  indicating  sources  of  in- 
formation on  topics  of  general  interest. 

The   Association  of    New    Hampshire 

Assessors  met  at  Manchester  on  December 
8-9.     The  program,  besides  covering  local 


problems,  contained  subjects  of  general  in- 
terest, including  among  others,  addresses 
on  the  Taxation  of  Industry;  the  Position 
of  the  Grange;  Municipal  Accounting; 
Highways  and  Forestry;  Woman's  Interest 
in  Taxation ;  Motor  Vehicle  taxes ;  Bank 
Stock,  and  the  Collection  of  Taxes.  Mr. 
Matthews  described  the  Salt  Lake  City 
meeting  and  Mr.  Shaw  talked  on  Income 
Taxation. 

Mr.  W.  P.  Farmer  of  Manchester  is  Sec- 
retary of  the  Association, 
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The  ninth  conference  of  the  New  Eng- 
land State  Tax  Officials'  Association  was 
held  at  Burlington,  Vermont,  December  16- 
17.  General  discussion  was  had  of  tax 
tendencies  in  New  England  and  special 
addresses  made  on  Equalization  and  Re- 
assessment ;  Tax  Exemptions ;  Limitations  ; 
Supervision  of  Municipal  Accounts  and 
the  Taxation  of  Intangible  Property. 

Notable  contributions  to  the  pending 
discussion  of  changes  in  federal  taxation 
were  made  by  Mr.  Hugh  Satterlee  of  New 
York  and  Mr.  Fred  T.  Field  of  Boston. 

We  were  privileged  to  attend  the  second 
day  and  were  well  repaid  through  the  in- 
structive discussion  of  the  lessons  to  be 
drawn  from  the  recent  decision  of  the 
United  States  Supreme  Court  in  the  Un- 
derwood Typewriter  case,  participated  in 
by  the  attorneys  for  the  company,  Mr. 
Lyon  of  Massachusetts  and  Professor 
Powell  of  Columbia  University. 

Messrs.  Shaw  of  Massachusetts  and 
Graves  of  New  York  discussed  state  in- 
come taxation  and  Judge  Leahy  of  Rhode 
Island  described  the  celebrated  "  discre- 
tionary method  "  of  taxing  corporations  in 
that  state. 

The  work  of  the  Model  Taxation  Com- 
mittee of  the  National  Tax  Association  at 
its  recent  meeting  was  described  by  Mr. 
Bond  who  was  present  as  its  adviser  and 
who  contributed  so  largely  to  the  work  of 
preparing  the  drafts  of  the  income  tax 
laws  published  in  the  January  Bulletin. 

Mr.  Edward  P.  Tobie,  Chief  Clerk  of 
the  Rhode  Island  Tax  Board,  is  Secretary 
of  the  Association. 


The  fifth  annual  meeting  of  the  Minne= 
sota  Tax  Conference  was  held  at  the  Old 
Capitol,  St.  Paul,  Minn.,  January  19-20. 
Among  the  interesting  questions  discussed 
was  whether  the  state  should  impose  a  ton- 
nage tax  on  iron  ore  in  addition  to  or  in 
lieu  of  the  present  ad  valorem  system. 
This  was  debated  by  two  leading  legisla- 
tors. Mr.  E.  G.  Quamme  spoke  on  federal 
farm  banks  and  the  tax  free  features  of 
federal  farm  loan  bonds.  Hon.  Samuel 
Lord  of  the  Minnesota  Tax  Commission 
addressed  the  conference  on  constitutional 
tax  amendments.  Resolutions  were  adopted 
requesting  the  Minnesota  legislature  to  re- 
submit to  the  voters  the  amendment  for  an 
income  tax  which  was  defeated  at  the  last 
election.     A  resolution   was   also  adopted 


urging  public  officers  and  others  to  make  a 
study  of  the  Model  Tax  System  of  state 
and  local  taxation  as  recommended  by  the 
committee  of  the  National  Tax  Association. 
The  new  officers  of  the  Conference  are: 
President,  Prof.  R.  G.  Blakey  of  the  Uni- 
versity of  Minnesota,  and  Secretary  and 
Treasurer,  George  H.  Gardner,  Brainerd, 
Minnesota.  Mr.  John  Dwan,  former  Sec- 
retary and  Treasurer  of  the  Conference, 
and  who  has  been  such  since  the  organiza-- 
tion,  died  last  summer. 


The  result  of  the  September  election  in- 
Maine  on  the  proposition  to  amend  the 
constitution  to  provide  for  an  income  tax, 
has  only  just  come  to  our  attention.  The 
amendment  was  rejected  by  a  vote  of 
53,975  for  to  64,787  against. 

Hon.  T.  M.  Milling,  formerly  of  the 
Louisiana  Board  of  State  Affairs ;  J.  W.. 
A.  Jeter,  Assessor  of  Caddo  Parish,  and; 
H.  B.  Warren,  State  Senator  and  member- 
elect  of  the  State  Constitutional  Conven- 
tion which  is  to  assemble  in  March,  have 
recently  visited  various  state.s,  acting  as  a 
sub-committee  of  the  Special  Commission 
authorized  by  the  Louisiana  Legislature  to 
investigate  and  make  recommendations  for 
the  benefit  of  the  Convention  on  the  sub- 
ject of  taxation. 

These  gentlemen  visited,  among  other 
points,  Illinois,  Minnesota,  Wisconsin, 
Massachusetts,  New  York  and  Washing- 
ton. We  were  pleased  to  extend  the  facil- 
ities of  the  Secretary's  office  to  them  upon 
their  visit  to  New  York  and  secured  much 
helpful  information  through  their  com.- 
ments  upon  pending  movements  in  taxa- 
tion. While  here  they  were  able  to  confer 
with  Professors  Seligman  and  Haig  with 
evident  profit. 

The  advantage  of  first-hand  information- 
gained  by  such  a  trip  was  quite  clearly- 
demonstrated  and  we  shall  confidently  an- 
ticipate this  advantage  to  be  reflected  irt 
the  deliberations  of  the  convention  with 
respect  to  taxation. 


The  reappointment  of  Mr.  Robert  W. 
Riordan  to  succeed  himself  on  the  Louisia 
ana  Board  of  State  Affairs  is  a  fine  illus- 
tration of  the  absence  of  political  consid- 
erations on  the  part  of  Governor  Parker. 
Mr.  Riordan  was  not  of  the  Governor's 
political  school  and  is  known  as  a  "  reg- 


132 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


[Vol.  VI 


ular  "  in  New  Orleans  politics  but  his  in- 
dustry and  entire  devotion  to  the  work  of 
the  Board  gained  merited  recognition.  It 
is  to  be  hoped  that  similar  practices  will 
obtain  elsewhere,  to  the  end  that  the  ob- 
jective of  life-tenure  for  a  competent  tax 
commissioner  may  come  to  be  the  rule. 


This  reference  to  Louisiana  reminds  us 
of  the  adoption  by  the  last  legislature  of  a 
law  under  which  a  Parish  Board  of  Equal- 
ization is  created  in  each  parish,  composed 
except  in  New  Orleans  of  two  members, 
selected  by  the  police  jury  of  the  parish, 
which  corresponds  to  the  county  commis- 
sioners in  other  states,  and  one  member  to 
be  appointed  by  the  Board  of  State  Affairs. 
The  function  of  the  parish  board  is  to  re- 
view and  equalize  the  w^ork  of  the  assessor, 
duties  heretofore  inadequately  performed 
by  the  police  jur}-.  The  significant  thing 
is  that  the  Board  of  State  Affairs  will  have 
a  representative  in  each  parish  of  the  state 
through  whom  it  may  keep  in  close  touch 
with  the  quality  of  assessment  work  and 
the  general  performance  of  their  duty  by 
local  assessors. 


Lack  of  space  prevents  notice  in  this 
issue  of  a  number  of  interesting  and  im- 
portant books  and  pamphlets  which  have 
come  to  hand  through  the  kindness  of 
members.  Some  of  these  are  noticed  here 
merely  by  title  in  order  that  members  in- 
terested may  secure  them  before  the  supply 
is  exhausted. 

Kansas.  Seventh  report  to  the  legisla- 
ture and  seventh  biennial  report  of  the 
Kansas  Tax  Commission.  Anything  issued 
by  this  commission  is  always  valuable. 

New  Mexico.  Report  of  the  Special 
Revenue  Commission,  H.  J-  Hagerman, 
Chairman,   Santa   Fe.      Contains  full  dis- 


cussion of  income  taxation  and  of  the  taxa- 
tion of  mines,  with  reprint  of  the  report 
of  our  mines  tax  committee. 

South  Carolina.  Report  of  Joint 
Special  Committee  on  Revenue  and  Taxa- 
tion. Hon.  J.  H.  Marion,  Chairman,  Ches- 
ter, S.  C.  A  most  interesting  and  instruc- 
tive report,  covering  the  difficulties  met 
with  in  a  state  operating  under  the  general 
property  tax. 

Delaware.  Report  and  Recommenda- 
tions of  the  Delaware  State  Survey  Com- 
mission, W.  P.  White,  Chairman,  Wilming- 
ton. Recommends  a  definite  program  of 
tax  reformation  for  this  state. 

Minnesota.  The  Tonnage  Tax  and  the 
Net  Profits  Tax  on  Iron  Ore.  Chapter  V 
of  the  seventh  biennial  report  of  the  Min- 
nesota Tax  Commission.  A  comprehensive 
and  well  stated  discussion  of  this  much 
agitated  subject  done  in  the  usual  highly 
convincing  style  which  characterizes  the 
work  of  this  commission. 

Federal  Income  Tax.  Columbia  Lec- 
tures on  the  Federal  Income  Tax,  edited  by 
R.  M.  Haig,  with  an  introduction  by  E. 
R.  A.  Seligman.  Ten  important  and  timely 
discussions  of  questions  of  major  impor- 
tance connected  with  income  tax  procedure 
by  acknowledged  experts,  most  of  whom 
are  well  known  members  of  this  association. 
Obtainable  upon  application  to  School  of 
Business,  Colmnbia  University.  Price,  $2.75. 

Federal  Tax  Problems.  Report  of  the 
Tax  Committee  of  the  National  Industrial 
Conference  Board,  submitted  to  the  third 
National  Industrial  Tax  Conference,  held 
at  New  York  City,  January  21  and  22, 
1921.  Contains  a  full  discussion  of  pend- 
ing controversies  as  to  the  amendment  of 
the  federal  tax  laws.  Obtainable  at  the 
office  of  the  Board.  10  E.  39th  St.,  New 
York  City. 


THE 


PROPOSED  FLAT  RATE  UPON  THE  TRANS- 
FER AT   DEATH    OF  THE   PERSONAL 
PROPERTY  OF  NON-RESIDENTS 

JOSEPH  S.   MATTHEWS 
Assistant  Attorney  General  of  New  Hampshire 


Prior  to  the  conference  of  the  National 
Tax  Association  which  was  held  at  Salt 
Lake  City,  Utah,  in  September  last,  Mr. 
William   B.   Belknap  of  Kentucky,  acting 


as  chairman  of  the  inheritance  tax  com- 
mittee of  that  association,  of  which  I  also 
have  the  honor  to  be  a  member,  visited 
New    York,    Chicago,    Boston,    Hartford, 
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Connecticut  and  Madison,  Wisconsin,  for 
the  purpose  of  consulting  with  members  of 
the  committee  and  others  relative  to  the 
problems  involved  in  the  administration  of 
inheritance  tax  laws  and  resulting  mainly 
from  the  taxation  of  the  same  property  by 
two  or  more  of  the  states  as  well  as  by 
the  federal  government.  The  results  of 
his  work  were  incorporated  in  the  report 
of  the  committee,  in  presenting  which  to 
the  convention  Mr.  Belknap  very  aptly  de- 
scribed the  situation  as  a  mess. 

The  problems  were  so  numerous  and  so 
difficult  that  the  committee  did  not  under- 
take at  that  time  to  do  more  than  to  present 
a  list  of  them  to  the  convention.  An  at- 
tempt will  be  made  to  propose  something 
in  the  way  of  a  solution  of  the  more  im- 
portant problems  for  the  consideration  of 
the  next  convention,  and  in  the  meantime 
the  committee  will  welcome  suggestions 
from  any  who  may  care  to  submit  them. 

The  situation,  as  already  stated,  is  mainly 
due  to  multiple  taxation  in  various  forms 
which  are  described  in  the  report  of  the 
committee  as  follows : 

1.  Multiple  taxation  of  the  same  estate 
by  various  states.  This  is  apt  to  occur  in 
whatever  states  have 

a.  Taxation  of  transfer  of  securities 
where  these  securities  are  owned  by 
a  non-resident  but  represent  an  in- 
terest in  a  corporation  incorporated 
in  the  state. 

b.  Taxation  of  transfer  of  securities  of 
foreign  corporations  owned  by  non- 
residents but  where  the  corporations 
have  property  within  the  state. 

c.  Taxation  of  transfers  of  securities  of 
foreign  corporations  owned  by  non- 
residents, the  corporation  having  no 
property  within  the  state  but  having 
its  transfer  office  within  the  state. 

d.  Taxation  of  transfers  where  the  cor- 
porations are  incorporated  in  more 
than  one  state. 

e.  Taxation  of  the  transfer  of  intan- 
gibles where  these  intangibles  are 
kept  within  the  state  (for  instance,  in 
a  safety  vault). 

f.  Duplication  of  domicile. 

There  has  never  been  any  conflict  be- 
tween the  states  wdth  regard  to  the  inheri- 
tance tax  upon  real  estate.  Real  estate 
passes  at  the  death  of  the  owner  in  accord- 


ance with  the  laws  of  the  state  in  which  it 
is  located.  Inheritance  taxes  have  been 
levied  by  that  state  and  no  other  state  has 
as  yet  undertaken  to  do  so.  No  other  state 
has,  in  fact,  any  means  of  reaching  such  a 
transfer  for  the  purpose  of  imposing  a  tax 
upon  it. 

Personal  property,  how^ever,  does  not 
pass  by  will  or  intestate  succession  under 
the  laws  of  the  state  where  it  is  located, 
unless  the  owner  has  his  domicile  there, 
but  passes,  regardless  of  its  location,  under 
the  law  of  the  state  of  domicile.  This 
rule,  in  so  far  as  it  applies  to  the  right  of 
legatees  or  heirs  to  take  the  property  of  a 
decedent,  and  independent  of  questions 
arising  under  the  inheritance  tax  laws,  is 
and  ahvays  has  been  recognized  throughout 
the  United  States. 

Now  the  inheritance  tax  is  not  a  prop- 
erty tax,  but  a  tax  laid  upon  the  right  or 
privilege  of  the  heir  or  legatee  to  take  the 
property  at  the  death  of  the  owner,  which 
right  the  beneficiary  acquires  in  the  case 
of  real  estate  by  virtue  of  the  laws  of  the 
state  where  the  real  estate  is  located,  and 
in  the  case  of  personal  property,  wherever 
located,  by  virtue  of  the  laws  of  the  state 
where  the  decedent  had  his  domicile.  This 
diagnosis  of  the  nature  and  character  of 
the  tax  is  based  upon  the  published  opin- 
ions of  the  courts,^  and  I  am  aware  of  no 
conflict  of  authority  upon  the  subject. 

In  accordance  with  the  rule  thus  laid 
down,  the  measure  of  the  value  of  an  in- 
heritance for  the  purpose  of  the  assessment 
of  an  inheritance  tax  in  any  state  is  the 
value  of  the  property  which  the  heir  or 
legatee  receives  by  virtue  of  the  laws  of 
that  state.  In  the  state  of  the  decedent's 
domicile  it  is  the  value  of  the  real  estate 
located  therein  plus  the  value  of  all  the 
personal  property  wherever  located.  In 
any  other  state  it  is  limited  to  the  value  of 
the  real  estate  in  that  state. 

Many  states,  however,  levy  a  further  tax 
upon  personal  property  of  non-residents 
passing  by  will  or  inheritance.  This  tax 
is  usually  included  as  a  part  of  the  general 
inheritance  tax  law  of  the  state.  Its  scope 
varies  in  the  several  states,  as  shown 
above.     It  is  usually  assessed   with  refer- 

1  U.  S.  V.  Perkins,  163  U.  S.  625-69;  Magoon  v. 
///.  Trtist  &-  Sav.  Bk.,  1 70  U.  S.  283-288 ;  Minot 
V.  Winthrop,  162  Mass.  1 13;  State  v.  Dalrymple, 
70  Md.  294-299 ;  Thompson  v.  Kidder,  74  N.  H. 
89-93 ;  State  v.  Hamlin,  86  Maine  495-504. 
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-ence  to  the  relationship  of  the  beneficiaries 
to  the  decedent.  If  the  decedent  died  in- 
testate the  property  is  sometimes  dealt 
with  as  though  it  were  passing  under  the 
laws  of  the  state  levying  the  tax,  and  the 
tax  is  assessed  accordingly,  after  wliich 
the  balance  of  the  property  is  allowed  to 
pass  to  the  administrator  in  the  state  of 
domicile,  to  be  distributed  in  accordance 
with  the  laws  of  that  state.  In  other  states 
a  different  rule  may  be  applied.  Exec- 
utors of  large  estates  comprising  personal 
property  located  in  many  states  are.  com- 
pelled to  meet  all  the  requirements  and 
pay  all  the  taxes  imposed  in  every  such 
state,  in  order  to  obtain  possession  of  the 
property  and  in  each  state  the  tax  may  be 
measured  by  a  different  rule  and  arrived 
at  by  a  different  method.  There  is  no 
iiniformity. 

Executors  are  thus  frequently  required 
to  furnish  copies  of  the  will  and  full  de- 
tails regarding  the  assets  and  liabilities  of 
the  estate  to  the  state  officials  in  several 
•different  states  in  order  to  obtain  posses- 
sion of  the  assets  in  those  states.  They 
may  even  be  required  to  furnish  all  these 
details  to  several  states  in  order  to  transfer 
a  certificate  of  stock  in  a  single  corpora- 
tion. This  means  a  large  expense  and 
frequently  a  long  delay  in  securing  pos- 
session of  the  assets.  In  some  cases  the 
aggregate  tax  assessed  upon  the  estate  by 
the  foreign  states  amounts  to  a  substantial 
burden,  in  many  others  the  tax  is  not 
large  and  frequently  it  is  negligible. 
There  are  many  cases  in  which,  after  the 
executor  has  been  put  to  the  trouble  of 
furni.shing  all  the  details,  it  is  found  that 
the  property  in  the  foreign  state  is  within 
the  exemptions  and  that  there  is  no  tax 
at  all. 

There  is  widespread  complaint  of  this 
situation  for  two  reasons,  first,  because  of 
the  additional  tax  imposed,  and  second, 
because  of  the  expense  and  delay  imposed 
upon  the  administration  of  estates.  From 
long  experience  in  the  administration  of 
such  laws  I  should  say  that  there  is  more 
objection  to  the  interference  with  the  ad- 
ministration of  estates  than  to  the  payment 
of  the  tax.  This  results  from  the  fact  that 
the  individual  holdings,  even  of  the  large 
estates,  in  each  of  the  foreign  states  are 
ordinarily  small,  so  that  the  tax  paid  is 
often  less  than  the  expense  of  securing  its 
adjustment. 


It  is  generally  conceded  among  students 
of  taxation  that  some  cure  ought  to  be 
found  for  the  evils  resulting  from  this  tax 
or  at  least  from  the  present  methods  of 
assessing  it.  Whether  this  is  possible  and 
if  so  what  is  the  remedy,  are  questions 
which  our  committee  is  asked  to  try  to 
answer. 

Several  years  ago  a  plan  was  proposed 
which,  if  it  could  have  been  carried  out, 
would  have  solved  the  problem,  both  as  to 
the  administrative  features  and  the  so- 
called  multiple  taxation.  This  plan  was 
that  inheritance  taxes  upon  personal  prop- 
erty should  be  levied  by  the  state  of  domi- 
cile only  and  that  the  so-called  inheritance 
taxes  levied  upon  personal  property  of  non- 
residents should  be  discontinued.  This 
plan  met  with  general  favor  among  the 
eastern  states  and  was  adopted  by  many 
of  them.  Tax  officials  in  some  of  the 
states,  however,  including  some  of  the 
larger  states  in  the  East  as  well  as  in  the 
West  were  unwilling  to  recommend  the 
plan  because  .such  a  course  did  not  seem  to 
them  to  be  consistent  with  the  interests  of 
those  states.  For  this  reason  the  plan 
could  not  be  carried  out  and  several  of  the 
states  which  discontinued  the  taxation  of 
personal  property  of  non-residents  have 
again  entered  the  field.  At  present  it  does 
not  seem  probable  that  this  plan  can  ever 
be  carried  out.  Multiple  taxation  has  evi- 
dently come  to  stay  and  the  most  that  can 
be  done  is  to  try  to  simplify  its  adminis- 
tration and  possibly  equalize  the  burden 
between  the  several  states.  The  suggestion 
was  made  to  our  committee  at  the  confer- 
ence at  Salt  Lake  City  that  this  could  be 
accomplished  by  the  adoption  of  a  flat  rate. 

The  idea  proceeds  from  the  character  of 
the  inheritance  tax  and  its  relation  to  the 
laws  regulating  intestate  succession  as  in- 
terpreted by  the  courts,  namely,  that  it  is 
a  tax  imposed,  as  I  have  already  suggested, 
upon  the  right  or  privilege  of  the  heirs  or 
legatees  to  take  at  death  the  property  of  a 
deceased  person  and  not  a  tax  upon  the 
property  itself ;  that  the  right  which  is 
taxed  is  one  which  emanates  from  the  law 
of  the  state  of  domicile  and  is  subject  to 
tax  by  the  state  which  grants  the  right 
and  is  not  in  fact  taxed  or  subject  to  tax 
in  other  states ;  that  the  tax  assessed  by 
other  states  refers  only  to  the  transfer  of 
the  property  within  their  several  jurisdic- 
tions to  the  executor  or  administrator;  and 
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that  the  payment  thereof  merely  reduces 
the  net  assets,  like  the  payment  of  a  debt 
of  the  testator,  or  the  payment  of  money 
for  funeral  expenses  or  expenses  of  admin- 
istration, and  does  not  otherwise  affect  the 
interest  of  the  heirs  or  legatees. 

This  question  was  discussed  by  the  New- 
Hampshire  supreme  court  in  its  opinion  in 
the  case  of  Kingsbury  v.  Bazeley,  75  N.  H. 
13;  70  Atl.  916,  from  w'hich  I  quote  as 
follows : 

"  The  inheritance  tax  imposed  upon 
property  distributed  through  the  courts  of 
this  state  is  deducted  from  the  legacy,  and 
is  not  a  part  of  the  expenses  of  administra- 
tion. Laws  1905,  c.  40,  §  5.  A  testator 
is  presumed  to  have  made  his  will,  having 
in  view  the  law  of  his  domicile.  Matm  v. 
Carter,  74  N.  H.  345,  350;  Harris  v.  In- 
galh,  74  N.  H.  339,  345.  .  .  .  Whether 
the  distribution  is  effected  by  the  state  of 
the  domicile  or  by  that  of  the  locus  of  the 
property,  the  law  of  the  distribution  is 
that  of  the  state  of  the  domicile.  Alarm  v. 
Carter,  74  N.  H.  345,  349,  351.  A  stat- 
utory requirement  that,  unless  otherwise 
provided  by  the  will,  foreign  death  duties 
should  be  treated  as  expenses  of  adminis- 
tration, would  as  efficiently  provide  for 
their  pajTiient  out  of  the  general  estate  as 
an  express  direction  of  the  will.  Similarly 
a  statute  of  this  state,  providing  that  in 
the  distribution  of  the  estate  of  a  dece- 
dent here  the  same  effect  should  be  given 
to  the  laws  of  a  foreign  state  imposing  in- 
heritance or  succession  taxes  upon  prop- 
erty of  the  decedent  found  therein  as  -would 
be  given  if  the  distribution  were  made 
under  the  laws  of  the  state  imposing  the 
tax,  would  also  determine  the  question.  In 
the  absence  of  statutory  provisions  on  the 
subject,  the  question  seems  to  be :  What 
force,  if  any,  can  be  given  the  foreign  law 
in  the  distribution  under  New  Hampshire 
law?  This  must  be  the  sole  question,  un- 
less there  can  be  drawn  from  the  terms  of 
the  will,  expressly  or  by  implication,  evi- 
dence sufficient  to  justify  a  conclusion  as 
to  the  testator's  intention. 

In  a  gift  of  a  pecuniary  legacy  of  a 
certain  amount,  the  apparent  intention  is  to 
benefit  the  legatee  to  the  full  amount 
named.  If  such  will  is  to  be  administered 
by  the  law  of  a  jurisdiction  imposing  no 
inheritance  tax,  or  none  upon  the  class  to 
■which  the  legatee  belongs,  the  purpose  to 


transmit  the  full  amount  to  such  legatee 
would  seem  clear,  when  the  will  is  read  in 
the  light  of  the  law  by  which  it  is  to  be 
given  effect.  The  conclusion  that  a  less 
sum  was  intended,  because  at  the  time  of 
the  testator's  death  some  portion  of  his 
property  happened  to  be  within  a  jurisdic- 
tion imposing  a  tax  upon  such  a  transfer, 
seems  strained  and  illogical.  The  sole 
ground  upon  which  the  collection  of  such 
tax  by  the  state  of  the  hcus  of  the  prop- 
erty, when  different  from  that  of  the  tes- 
tator's domicile,  can  be  sustained  is  the 
jurisdiction  over  the  property  which  is 
given  by  its  sifi/s.  Gardiner  v.  Carter,  74 
N.  H.  507;  Callahan  v.  Woodbridge,  171 
Mass.  595,  597.  To  hold  that  the  effect 
of  the  foreign  law  is  to  reduce  the  legacy 
given  by  the  will  construed  in  accordance 
with  the  law,  of  the  testator's  domicile  is  to 
permit  the  foreign  law  to  regulate  the  tes- 
tamentary capacity  of  a  citizen  of  this 
state.  But  the  foreign  law  cannot  extend 
beyond  the  jurisdiction  which  created  it. 
If  the  rights  in  controversy  depend  upon 
the  foreign  law,  those  rights  are  deter- 
mined in  accordance  with  that  law.  Mac- 
Do7iald  V.  Railivay,  71  N.  H.  448.  But 
when  the  right  involved  depends,  not  upon 
the  foreign  law,  but  upon  that  of  the 
forum,  the  foreign  law  is  immaterial  and 
incompetent  upon  the  question  at  issue. 
It  is  obvious  that  the  state  has  no  juris- 
diction over  a  right  of  succession  which 
accures  under  the  law  of  the  foreign  state. 
That  is  something  in  which  this  state  has 
no  interest  and  with  which  it  is  not  con- 
cerned.   In  re  Branson,  150  N.  Y.  1,  8. 

As  the  foreign  tax  depends  upon  the 
jurisdiction  over  the  property,  and  is  not 
sustainable  as  a  regulation  of  the  exercise 
of  testamentary  power  by  the  citizen  of 
another  state,  it  follows  that  the  tax  is 
merely  a  charge  upon  the  particular  prop- 
erty, and  not  upon  pecuniary  legacies  given 
by  the  will.  That  the  foreign  state  may 
regulate  the  amount  of  the  imposition 
made  by  it,  or  determine  whether  it  will 
make  any  at  all,  by  the  character  of  the 
legacies  given  by  the  will,  is  immaterial. 
Having  jurisdiction  over  the  property,  it  is 
for  such  state  alone  to  determine  upon 
what  basis  it  will  exact  payment.  While 
in  giving  effect  to  a  foreign  will  courts 
are  governed  by  the  law  of  the  testator's 
domicile,  it  has  never  been  held  that  in  the 
administration  of  an  estate  the  courts  of 
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the  testator's  domicile  would  be  governed 
by  the  law  of  the  situs  of  personal  prop- 
erty. The  estate  within  the  control  of  the 
court  is  to  be  administered  according  to 
the  law  of  the  state.  The  property  to  be 
administered  embraces  all  that  was  orig- 
inally within  the  state,  or  that  the  exec- 
utor has  been  able  to  find  elsewhere  and 
bring  here.  Whatever  sums  the  executor 
may  be  obliged  to  pay  to  bring  the  prop- 
erty within  the  state  merely  reduce  the 
amount  within  the  control  of  the  court. 

No  ground  can  be  found,  in  the  absence 
of  a  direction,  either  express  or  implied  in 
the  will,  for  a  pro  rata  distribution  among 
all  the  pecuniary  legacies  of  the  sums  paid 
as  foreign  death  duties.  On  account  of 
some  legacies  a  charge  may  be  made  in 
some  states  and  not  in  others.  A  deduc- 
tion from  a  legacy  on  account  of  a  tax  im- 
posed on  others  in  a  particular  jurisdic- 
tion would  not  be  supported  by  any  basis 
of  reason.  The  only  method  which  could 
be  followed  would  be  the  division  of  the 
legacies  into  as  many  classes  as  were  made 
by  the  laws  of  all  the  states  in  which  prop- 
erty was  found,  and  a  division  of  the  sums 
paid  pro  rata  among  each  class.  This 
would  plainly  be  an  administration  of  the 
estate  according  to  laws  which  have  no 
force  here,  and  which  cannot,  in  the  ab- 
sence of  legislative  authority  for  such 
course,  "properly  be  followed.  The  exec- 
utors have  in  hand,  if  they  are  ready  to 
settle,  so  much  property.  The  will,  con- 
strued by  the  law  of  this  state,  directs  how 
the  distribution  shall  be  made.  The  fact 
that  the  executors  have  less  than  they 
would  have  had,  except  for  the  demands  of 
jurisdictions  to  which  they  were  obliged  to 
go  to  get  the  property  and  bring  it  here 
for  distribution,  cannot  alter  the  law  of 
the  state  or  the  terms  of  the  will.  In  the 
absence  of  evidence  from  which  a  contrary 
direction  can  be  implied  from  the  will,  the 
amounts  deducted  by  other  states  before 
permitting  the  transfer  of  property  within 
their  limits  to  the  executor  for  distribution 
here  [Greves  v.  Shaw,  173  Mass.  205,  209), 
is  not  property  within  this  state  for  distri- 
bution. The  executors  are  chargeable  only 
for  what  has  come  to  their  hands  —  the 
property  less  the  duties  paid.  If  they 
charge  themselves  with  the  full  value  of 
the  property,  a  practical  method  of  ac- 
counting would  permit  them  to  discharge 
themselves  by  accounting  for  the  foreign 
duties  paid  as  expenses  of  administration." 


As  a  concrete  example  of  the  operation 
of  the  law  let  us  suppose  that  a  citizen  of 
New  Hampshire  dies  leaving  a  will  in 
which  he  gives  $10,000  to  a  nephew  and 
the  residue  to  a  sister;  that  the  value  of 
his  net  estate  is  $15,000  of  which  $5,000 
is  found  in  New  Hampshire  and  the  re- 
maining $10,000  is  located  in  New  Jersey; 
that  under  the  laws  of  both  states  legacies 
to  nephews  are  taxable  and  those  to  sisters 
exempt.  A  tax  of  $300  is  assessed  by  the 
state  of  New  Jersey  and  the  balance  of 
the  property  in  New  Jersey,  valued  at 
$9,700,  is  transferred  to  the  New  Hamp- 
shire executor,  who  then  has  a  fund  of 
$1,700  for  distribution.  In  that  distribu- 
tion the  nephew  is  entitled  to  receive  his 
legacy  in  full  (less,  of  course,  the  New 
Hampshire  tax)  whereas  the  residue,  which 
goes  to  the  sister,  wall  be  reduced  by  the 
amount  of  the  tax  assessed  in  New  Jersey. 
In  other  words,  the  sister,  although  exempt 
from  taxation  in  both  states,  must  bear  the 
burden  of  the  New  Jersey  ♦^  *€cause  she 
is  the  residuary  legatee. 

A  similar  view  of  the  matter  is  expressed 
by  the  New  Jersey  court  in  Carr  v.  Ed- 
iimrds,  84  N.  J.  L.  667,  where  they  say :  "We 
had  in  Neilsori  v.  Russell,  76  N.  J.  L.  655, 
just  prior  to  the  passage  of  the  act  of  1909, 
held  that  a  legacy  under  a  non-resident's 
will  was  not  taxable  here  because,  among 
other  reasons,  it  depended  for  its  validity 
and  amount  upon  the  law  of  the  testator's 
domicile.  We  said  that  the  justification  of 
special  taxes  of  this  character,  imposed 
without  regard  to  the  limitation  contained 
in  our  constitution  upon  property  taxes, 
was  found  in  the  fact  that  the  rights  of 
testamentary  disposition  and  of  succession 
were  creatures  of  law,  upon  the  exercise 
and  operation  of  which  the  law  maker 
might  impose  terms,  and  that  it  followed 
logically  that  the  only  law  that  could  im- 
pose the  terms  was  the  law  that  created 
the  right.  The  only  special  right  given  by 
the  New  Jersey  law,  in  case  of  a  non- 
resident decedent,  is  the  right  of  an  exec- 
utor or  administrator  to  succeed  to  the 
property  having  its  situs  in  New  Jersey. 
Unless,  therefore,  the  legislature  meant  by 
the  act  of  1909  to  tax  this  right — the  trans- 
fer by  grace  of  our  law  of  the  property 
having  its  situs  here  from  the  decedent  to 
his  representative — its  enactment  was  futile 
as  far  as  the  estates  of  non-residents  are 
concerned.  We  cannot  attribute  such  futil- 
ity to  a  legislative  act."  , 
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If,  then,  this  tax,  although  included  in 
the  same  statute  which  imposes  the  inheri- 
tance tax  is  not  in  fact  an  inheritance  tax, 
why  call  it  so?  Wh\^  assess  it  with  any 
reference  to  the  terms  of  the  decedent's 
will  or  the  relationship  to  the  decedent  of 
the  persons  entitled  to  take  the  property 
under  the  laws  of  the  state  of  domicile? 
Why  not  call  it  by  its  right  name,  a  trans- 
fer tax,  "and  assess  it  as  such  taxes  are 
ordinarily  assessed,  at  a  flat  rate? 

The  New  Jersey  statute,  however,  is  an 
excellent  example  of  the  class  of  statutes 
which  are  causing  all  the  trouble.  It  re- 
tains all  the  features  which  tend  to  make 
its  administration  difficult  and  expensive. 
It  provides  in  part  as  follows:  "A  tax 
shall  be  assessed  on  the  transfer  of  prop- 
erty made  subject  to  tax  as  aforesaid  in 
this  state,  of  a  non-resident  decedent,  if  all 
or  any  part  of  the  estate  of  such  decedent, 
wherever  situated,  shall  pass  to  persons  or 
corporations  taxable  under  this  act,  which 
tax  shall  bear  the  same  ratio  to  the  entire 
tax  Avhich  the  said  estate  would  have  been 
subject  to  under  this  act  if  such  non- 
resident had  been  a  resident  of  this  state, 
and  all  his  property,  real  and  personal, 
had  been  located  within  this  state,  as  such 
taxable  property  within  this  state  bears  to 
the  entire  estate,  wherever  situated;  pro- 
vided that  nothing  in  this  clause  contained 
shall  apply  to  any  specific  bequest  or  de- 
vise of  any  property  in  this  state." 


A  rate  so  adjusted  as  to  be  substantially 
equal  to  the  average  rate  of  the  inheritance 
taxes  assessed  in  the  state  imposing  the  tax, 
is  undoubtedly  a  fair  rate.  But  why  com- 
plicate the  administration  of  the  law  by 
requiring  the  ascertainment  of  the  average 
rate  applicable  to  each  estate,  and  thus 
impose  the  tax  at  a  different  rate  upon 
each  estate?  If  any  reference  to  inheri- 
tance tax  rates  is  desirable,  why  not  ascer- 
tain as  nearly  as  practicable,  the  average 
rate  paid  on  all  estates  for  a  given  period, 
adopt  that  rate  and  apply  it  uniformly. 

If  such  a  plan  were  to  be  generally 
adopted  the  difficulties  of  administration 
now  experienced  would  largely  disappear. 
The  tax  in  the  foreign  state  could  then  be 
assessed  by  the  simple  process  of  applying 
the  rate  to  the  value  of  the  property  in 
that  state.  There  would  be  no  need  to  call 
upon  the  executor  or  administrator  to  fur- 
nish other  details  regarding  estates  and 
no  occasion  for  delay.  Furthermore,  the 
adoption  of  this  plan  does  not  involve  any 
loss  of  revenue  to  any  state,  it  is  simply  a 
question  of  adopting  a  flat  rate  sufficiently 
large  to  produce  the  same  revenue  which 
the  state  is  now  receiving  by  the  applica- 
tion of  its  inheritance  tax  rates. 

The  inequalities  as  between  the  states 
such  as  result  from  the  present  laws,  might 
also  in  some  degree  be  prevented  by  the 
adoption  of  uniform  rates  in  the  several 
states. 


INCOME  FROM  SALES  OF  INVESTMENTS 


THOMAS  REED  POWELL 
Columbia  University 


The  Ne'ii<  York  Laiv  Journal  of  Decem- 
ber 31.  1920,  contains  two  opinions  on 
which  the  editor  of  the  Bulletin  asks  me 
to  comment.  One  is  that  of  Judge  Thomas 
of  the  federal  district  court  for  the  Dis- 
trict of  Connecticut  in  support  of  his  de- 
cision in  Brexvster  v.  Walsh  ^  holding  that 
a  profit  realized  on  the  sale  of  bonds  orig- 
inally acquired  for  investment  by  a  non- 
trader  is  not  income  within  the  Sixteenth 
Amendment.  The  other  is  an  opinion  by 
William  D.  Guthrie  to  the  same  effect. 
vSo  far  as  appears,  both  opinions  apply  to 


^  (December  16,  1920)    268  Fed.  207. 


profits  realized  from  the  sale  of  any  cap- 
ital investment  by  a  non-trader.^     If  these 

-  Judicial  dicta  that  profits  from  sale  of  capital 
are  income,  are  accepted  by  Mr.  Guthrie  only 
to  the  extent  that  such  dicta  are  "  limited  to  sales 
of  dividend  stock  and  ordinary  stock  in  the 
course  of  business  transactions."  The  absence  of 
a  comma  indicates  that  he  holds  profits  from  the 
sale  of  dividend  stock  to  be  income  only  when 
such  sales  are  in  the  course  of  business  trans- 
actions, though  he  may  possibly  concede  that 
stock  dividends  yield  income  whenever  they  are 
sold  at  a  profit. 

Judge  Thomas  says  broadly:  "So  it  seems 
that  income  from  investments  consists,  in  the 
case  of  bonds,  of  interest ;  in  the  case  of  stocks, 
of  dividends.  There  is  no  income  from  the  sale 
of  investments." 
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opinions  are  sound,  they  mean  that  the 
constitutional  concept  of  income  includes 
other  requisites  than  those  of  gain  and  its 
realization.  These  added  requisites  must 
be  either  or  both  that  the  gain  realized 
must  never  have  been  capital  and/or  that 
the  gain  must  have  accrued  within  the  tax 
period  in  which  it  is  realized. 


Neither  of  these  assumed  requisites  of 
income  was  present  in  two  realizations  al- 
ready held  to  be  income  under  the  Six- 
teenth Amendment.  In  Lynch  v.  Hornby  ' 
the  facts  were  these.  Hornby  had  owned 
stock  in  a  corporation  since  1906.  What 
he  then  paid  for  it  does  not  appear.  By 
March  1,  1913,  it  had  become  worth  at 
least  $150,000,  though  its  par  value  was 
only  $43,400.  In  1914  the  corporation 
distributed  cash  dividends  of  $650,000,  of 
which  24  per  cent  was  from  current  earn- 
ings and  76  per  cent  from  the  conversion 
into  money  of  property  which  it  had  owned 
or  in  which  it  had  an  interest  prior  to 
March  1,  1913.  Hornby's  share  of  this 
fruit  of  corporate  assets  existing  prior  to 
March  1,  1913,  was  $17,794.  He  failed 
to  include  this  in  his  income  tax  return. 
The  collector  brought  suit  to  recover  the 
tax  thereon  and  prevailed.  In  Peahody  v. 
Eisner  *  a  stockholder  of  the  Union  Pacific 
was  taxed  on  a  dividend  paid  to  him  by 
that  company  in  Baltimore  &  Ohio  stock 
which  the  Union  Pacific  had  owned  prior 
to  March  1,  1913.  We  are  not  told  what 
Peabody  originally  paid  for  his  Union 
Pacific  stock  or  when  he  acquired  it,  ex- 
cept that  the  date  was  prior  to  March  1, 
1913.  In  both  these  cases  the  gains,  if 
any,  realized  by  the  dividends  were  gains 
that  had  accrued  prior  to  the  year  of  real- 
ization. In  both  cases  the  values  taxed  as 
income  upon  their  realization  were  values 
that  prior  to  realization  were  part  of  the 
stockholder's  capital  interest  in  his  parent 
stock.  Both  cases,  therefore,  show  that 
there  is  no  established  principle  that  in- 
come from  capital  must  not  have  been 
capital  prior  to  its  realization  or  that  in- 
come from  capital  must  represent  a  gain 
accruing  within  the  tax  period  in  which 
the  realization  occurs.  Both  cases,  indeed, 
show  an  established  principle  to  the  con- 


8  (1918)  247  U.  S.  339. 

*  (1Q18)  247  U.  S.  347- 


trary,  unless  somehow  receipts  by  way  of 
dividends  on  capital  can  be  distinguished 
from  receipts  by  way  of  the  sale  of  the 
capital. 

One  distinction  is  apparent.  Receipts 
from  dividends  are  held  income  without 
inquiry  into  the  question  whether  they  rep- 
resent any  gain  to  the  recipient  and  natur- 
ally, therefore,  without  inquiry  as  to  when 
the  gain,  if  any,  accrued.  It  is  conceded 
that  receipts  from  the  sale  of  capital  are 
not  income  except  to  the  extent  that  they 
represent  a  gain  to  the  capital  from  the 
appropriate  antecedent  date.  It  is  settled 
by  Lynch  v.  Turrish  °  that  the  Income 
Tax  Act  of  1913  does  not  mean  to  tax 
profits  from  the  sale  of  capital  in  so  far 
as  the  gain  realized  by  the  sale  had  accrued 
to  the  capital  prior  to  March  1,  1913. 
The  issue  is  whether  gain  accruing  to  cap- 
ital from  that  date  becomes  income  upon 
realization  by  sale  of  the  capital,  as  real- 
ization by  dividends  may  be  income  with- 
out regard  to  the  question  whether  they 
represent  a  gain  or  not.  It  cannot  be 
doubted  that  the  realization  by  sale  is  as 
complete  as  the  realization  by  dividend. 
In  common  sense,  the  fact  that  the  gain 
thus  realized  had  accrued  prior  to  the  tax 
period  in  which  the  realization  occurred  is 
even  less  of  an  objection  to  treating  it  as 
income  than  is  the  fact  in  the  dividend 
cases  that  the  realization  may  represent  no 
gain  at  all.  The  only  other  difference  be- 
tween the  two  situations  is  that  in  the  divi- 
dend cases  the  fruit  is  picked  while  the 
tree  or  part  of  it  is  left  standing,  while  in 
the  case  of  sale  the  tree  as  well  as  the 
fruit  is  converted.  Here  again,  in  com- 
mon sense,  it  is  hard  to  see  why  the  conver- 
sion of  the  fruit  is  kept  from  being  in- 
come because  the  conversion  of  the  tree  is 
not  income.  The  fruit  is  not  still  left  on 
the  old  tree  as  in  the  case  of  the  stock 
dividend.  It  is  fully  picked.  What  can 
it  matter  that  the  tree  is  picked  at  the 
same  time? 

The  fact  that  the  fruit  was  capital  be- 
fore being  picked  can  hardly  prevent  profit 
from  sale  of  corporate  stock  from  being 
income  when  it  does  not  prevent  dividends 
on  stock  from  being  income.  "  Certainly 
the  interest  of  the  stockholder  is  a  capital 
interest,"  says  Mr.  Justice  Pitney  in  Eisner 
v.  Macomber.^     His  certificates  represent 

0  (1918)  247  U.  S.  221. 

«  (1920)  252  U.  S.  189. 
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"  a  capital  interest  in  the  entire  concerns 
of  the  corporaion."  Prior  to  actual  divi- 
dend he  receives  no  income  from  his  stock, 
notwithstanding  its  increase  in  value,  since 
"  enrichment  through  increase  in  value  of 
capital  investment  is  not  income  in  any 
proper  meaning  of  the  term."  There  is  no 
doubt,  then,  that  Lynch  v.  Hornby  and 
Peabody  v.  Eisner  hold  that  what  is  a  part 
of  capital  prior  to  separation  therefrom 
may  become  income  by  the  separation. 
The  requirement  of  separation  necessarily 
demands  separation  of  capital  from  cap- 
ital. If  separation  were  not  required,  en- 
hancement to  capital  would  be  income  as 
it  accrues.  The  only  reason  why  it  is  not 
then  income  is  that  it  is  not  yet  realized. 
Realization,  then,  must  be  realization  of 
what  just  before  was  capital.  If  such 
realization  by  dividends  turns  capital  into 
income  even  if  it  represents  no  gain,  a  for- 
tiori realization  by  sale  should  turn  cap- 
ital into  income  to  the  extent  that  what  is 
realized  is  a  gain  to  capital  from  the  ap- 
propriate antecedent  date. 

Neither  Judge  Thomas  nor  Mr.  Guthrie 
mentions  Lynch  v.  Hornby  or  Peabody  v. 
Eisner  which  indisputably  reject  the  eco- 
nomics of  their  objections  to  treating 
profits  from  the  sale  of  capital  as  income 
under  the  Sixteenth  Amendment.  Their 
opinions,  therefore,  present  an  incomplete 
analysis  of  the  issue  they  discuss,  even 
though  it  may  be  argued  that  antiquity  of 
gain  and  prior  incorporation  in  capital 
prevent  profits  from  sale  from  being  in- 
come, in  spite  of  their  having  no  such  de- 
terrent eflfect  on  dividends.  I  can  think  of 
but  one  ground  on  which  such  an  argu- 
ment might  be  based.  The  dividend  cases 
violate  sound  principles  of  economic  in- 
come in  that  they  treat  the  dividend  as  in- 
come irrespective  of  whether  it  represents 
a  gain  to  the  recipient.  In  view  of  the 
practical  difficulties  of  knowing  just  how 
much  of  a  dividend  represents  a  gain  to 
the  stockholder  from  the  time  of  the  pur- 
chase of  his  stock,  the  Supreme  Court  took 
the  position  that  "  the  stockholder  is,  in 
the  ordinary  case,  a  different  entity  from 
the  corporation,  and  Congress  was  at  lib- 
erty to  treat  the  dividends  as  coming  to 
him  ab  extra,  and  as  constituting  part  of 
his   income  when    they   came   to   hand."  '' 

'In  Lynch  v.  Hornby  (1918),  247  U.  S.  339, 
341. 


From  this  it  might  be  argued  that  technical 
and  practical  considerations  required  the 
dividend  cases  to  overlook  grave  economic 
sins,  and  that  these  cases,  therefore,  mean 
no  more  than  that  those  sins  will  be  con- 
doned under  the  particular  circumstances 
there  involved. 

Two  answers  may  be  suggested.  The 
alleged  sin  of  turning  the  enhancement  of 
capital  into  income  is  only  a  conceptual 
sin,  and  the  Supreme  Court  has  frequently- 
declared  that  it  cares  for  practical  results 
more  than  for  concepts.*  The  second  an- 
swer is  this.  Taxing  present  realizations 
of  venerable  gain  is  much  less  of  a  sin 
than  taxing  realizations  that  may  not  be- 
of  gain  at  all.  Moreover,  if  the  Supreme- 
Court  really  thought  that  in  Lynch  v. 
Hornby  and  Peabody  v.  Eisner  it  was  face3 
with  a  serious  sin,  it  might  easily  have  de- 
cided the  particular  cases  the  other  way 
and  have  excluded  dividends  from  a  cor- 
porate surplus  in  existence  prior  to  the 
Sixteenth  Amendment.  This  would  have 
left  it  still  free  to  say  that  in  the  ordinary 
case  it  would  treat  the  dividend  as  income 
without  regard  to  the  circumstances  under 
which  the  stockholder  acquired  his  stock. 
The  last  part  of  this  answer  is  more  psy- 
chological than  logical ;  but  it  is  no  less 
important  for  this.  It  shows  that  the 
Supreme  Court  is  likely  to  hold  realized 
gain  to  be  income,  since  it  declined  to  take 
an  easy  way  to  hold  certain  realizations 
without  gain  to  be  not  income.  It  shows 
that  the  judges  are  not  likely  to  balk  at 
the  fact  that  the  gain  has  accrued  prior  to 
the  year  of  realization  provided  it  has  ac- 
crued since  the  Sixteenth  Amendment,  since 
they  declined  to  take  an  easy  way  to  exclude 
from  the  conception  of  income  dividends 
from  a  corporate  surplus  that  had  accrued 
prior  to  the  Sixteenth  Amendment. 

II 

'I'he  best  psychological  evidence  of  what 
the  Supreme  Court  will  decide  about  profit 
from  the  sale  of  capital  appears  in  Eisner 
V.  Macomber.  A  minority  of  four  argued 
for  a  broad  construction  of  the  Sixteenth 
Amendment   that   would   make  income   of 

^  See  Mr.  Justice  Peckham  in  Nicol  v.  Ames 
(1890),  173  U.  S.  509,  515-516;  Mr.  Justice  Pit- 
ney in  Shaffer  v.  Carter  (1920),  252  U.  S.  37,  55  ; 
and  Mr.  Justice  Brandeis  in  Underwood  Type- 
ivriier  Co.  v.  Chamberlain  (1920),  254  U.  S.  — , 
41  Sup.  Ct.  45,  47. 
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scraps  of  paper  called  stock  dividends, 
though  they  transfer  no  assets  from  the 
corporation  to  the  stockholder  aiid  may 
represent  no  enhancement  of  his  capital 
originally  put  into  his  parent  stock.  The 
majority  of  five  disagreed  because  they 
found  a  stock  dividend  lacking  in  the 
essential  requirement  of  an  adequate  real- 
ization. In  several  places  the  majority 
opinion  of  Mr.  Justice  Pitney  asserts  that 
when  enhancement  of  capital  is  realized  by 
sale,  the  realization  is  income  to  the  extent 
of  the  enhancement.  Judge  Thomas's  only 
reference  to  this  is  as  follows : 

''  Notwithstanding  certain  passages  in  llie  opinion 
of  the  court  in  the  Macomber  Case  stating  that 
when  dividend  stock  is  sold  at  a  profit,  the  profit 
is  taxable  like  other  income — which  I  consider,  in 
view  of  all  that  has  been  written  by  the  Supreme 
Court  in  a  long  line  of  income  tax  decisions, 
must  mean  that  the  profit  derived  from  such 
transactions,  if  it  is  income,  applies  in  the  case 
of  a  trader  and  not  in  the  case  of  an  individual 
■who  merely  changes  his  investments." 

The  sentence  does  not  quite  parse,  but  we 
can  see  what  it  means.  There  is  nothing  in 
the  opinion  in  Eisner  v.  Macomber  to  re- 
strict its  remarks  to  a  trader,  but  Judge 
Thomas  infers  the  restriction  in  order  to 
avoid  possible  inconsistency  with  other 
cases.  Mr.  Gutlirie  does  the  same.  Of 
the  troublesome  observations  in  Mr.  Jus- 
tice" Pitney's  opinions,  he  refers  to  two,  and 
comments  on  them  as  follows: 

"  Whilst  in  the  Eisner  Case  the  court  intimated 
that  the  term  '  incomes '  would  '  include  profit 
gained  through  a  sale  or  conversion  of  capital 
assets,'  it  based  this  suggestion  upon  the  case  of 
Doyle  V.  Mitchell  Brothers  Co.  (247  U.  S.  170, 
183,  185),  which  did  not  arise  under  the  Six- 
teenth Amendment,  but  under  the  Corporation 
Excise  Tax  Act  of  August  5,  1909,  enacted  prior 
to  the  adoption  of  the  Amendment.  As  was 
stated  by  the  court  in  Anderson  v.  Fortv-Two 
Broadway  Co.  (239  U.  S.  69,  72):  'The  Act  of 
1909  was  not  in  any  proper  sense  an  income  tax 
law,  nor  intended  as  s-uch,  but  was  an  excise 
upon  the  conduct  of  business  in  a  corporate 
capacity,  the  tax  being  measured  by  reference  to 
the  income  in  a  manner  prescribed  by  the  act 
itself.' 

Therefore,  the  cases  involving  the  Corporation 
Excise  Tax  of  1909  are  distinguishable  from  Eis- 
ner V.  Macomber. 

In  the  Eisner  Case  it  was  further  stated  (p. 
212)  :  '  It  is  said  that  a  stockholder  may  sell  the 
new  shares  acquired  in  the  stock  dividend  ;  and 
so  he  may,  if  he  can  find  a  buyer.  It  is  equally 
true  that  if  he  does  sell,  and  in  doing  so  real- 
izes a  profit,  such  profit,  like  any  other,  is  in- 
come, and  so  far  as  it  may  have  arisen  since  the 
Sixteenth  Amendment  is  taxable  by  Congress 
•without  apportionment.' 


These  statements  are  obiter  dicta,  and  were 
probably  based  upon  a  concession  made  in  one  of 
the  briefs  of  counsel.  In  my  opinion,  unless 
limited  to  sales  of  dividend  stock  and  ordinary 
stock  in  the  course  of  business  transactions,  this 
statement  is  inconsistent  with  Gray  v.  Darlington 
(15  Wall.  63)  and  Lynch  v.  Turrish  (247  U.  S. 
221),  discussed  below,  as  well  as  with  the  reason- 
ing in  the  Eisner  Case  itself.  .  .  ." 

Judge  Thomas  and  Mr.  Guthrie  are  both 
correct  in  insisting  that  the  cases  holding 
profits  from  the  sale  of  capital  to  be  in- 
come under  the  Corporation  Excise  Tax 
of  1909  do  not  apply  ex  propria  vigore  to 
the  interpretation  of  "  incomes  from  what- 
ever source  derived "  in  the  Sixteenth 
Amendment.  But  the  recognition  that 
something  held  assessable  under  the  Act  of 
1909  may  not  be  assessable  as  income  under 
the  Sixteenth  Amendment  does  not  mean 
that  other  items  may  not  be  equally  assess- 
able under  both.  In  fixing  the  meaning  of 
income  under  the  Amendment,  the  Supreme 
Court  may  reject  some  interpretations  of 
the  Act  of  1909  and  accept  others.  The 
warning  that  there  might  be  a  difference 
between  the  two  was  not  in  the  opinions 
holding  profits  from  the  sale  of  capital  tax- 
able under  the  Corporation  Excise  Act. 
And  in  the  opinion  in  the  Stock  Dividend 
Decision,  Mr.  Justice  Pitney  very  carefully 
includes  profits  from  the  sale  of  capital  in 
the  definition  of  income  under  the  Amend- 
ment. It  seems  more  than  mere  intimation 
or  suggestion  when,  after  saying  that  "  for 
the  present  purpose  we  require  only  a  clear 
definition  of  the  term  '  income '  as  used  in 
common  speech,  in  order  to  determine  its 
meaning  in  the  Amendment,"  Mr.  Justice 
Pitney  declares : 

"  After  examining  dictionaries  in  common  use, 
.  .  .  we  find  little  to  add  to  the  succinct  defini- 
tion adopted  in  the  two  cases  arising  under  the 
Corporation  Tax  Act  of  1909  (Stratton's  Inde- 
pendence V.  Howbert,  231  U.  S.  399,  415;  Doyle 
v.  Mitchell  Brothers  Co.,  247  U.  S.  179,  185), 
'  Income  may  be  defined  as  the  gain  derived 
from  capital,  from  labor,  or  from  both  com- 
bined,' provided  it  be  understood  to  include 
jirofit  gained  through  a  sale  or  conversion  of 
capital  assets,  to  which  it  was  applied  in  the 
Doyle  Case,  247  U.  S.  183,  185." 

Thus  one  definition  of  the  meaning  of  in- 
come in  the  Act  of  1909  is  definitely  chosen 
as  the  meaning  of  income  in  the  Sixteenth 
Amendment.  This  definition  includes  profit 
from  sale  or  conversion  of  capital,  without 
any  qualification  whatever.  It  cannot  mat- 
ter that  this  definition  was  based  on  a  case 
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not  applicable  of  its  own  force  to  defini- 
tions under  the  Amendment,  so  long  as  it 
is  applied  by  the  force  of  the  court  to  the 
Amendment.  Even  if  the  inclusion  of  this 
element  in  the  interpretation  of  the  Amend- 
men  is  obiter^  it  is  significant  obiter  for 
anyone  seeking  to  read  the  Supreme  Court's 
mind  from  its  latest  utterance  on  the  sub- 
ject. It  is  made  so  explicit  that  we  may 
dismiss  as  unimportant  any  probability 
that  it  was  based  upon  a  concession  of 
counsel.  It  is  not  put  hypothetically  or 
guardedly.  Hence,  if  Mr.  Guthrie  is  cor- 
rect, as  he  quite  possibly  is,  in  finding  the 
statement  inconsistent  with  earlier  judicial 
utterances,  the  wiser  prophecy  is  that  the 
earlier  utterances  will  go  into  the  discard 
rather  than  the  later  one. 

Ill 

Both  Mr.  Guthrie  and  Judge  Thomas  go 
for  the  positive  ground  of  their  opinions 
to  Gray  v.  Darlington  and  to  its  approval 
in  Mr.  Justice  McKenna's  opinion  in  Lynch 
V.  Turrish.  The  former  held  that  a  profit 
realized  in  1869  on  bonds  bought  in  1865 
was  not  income  for  the  year  1869  under 
the  Income  Tax  Act  of  1867.  In  the 
opinion  of  the  court  Mr.  Justice  Field  said  : 

"  The  advance  in  the  value  of  property  during 
a  series  of  years  can  in  no  just  sense  be  consid- 
ered the  gains,  profits  or  income  of  any  one  par- 
ticular year  of  the  series,  although  the  entire 
amount  of  the  advance  be  at  one  time  turned 
into  money  by  a  sale  of  the  property.  The  stat- 
ute looks,  with  some  exceptions,  for  subjects  of 
taxation  only  to  annual  gains,  profits  and  in- 
come." 

Among  the  exceptions  noted  in  the  opinion 
were  profits  from  the  sale  of  real  estate 
bought  within  two  years  prior  to  its  sale. 
There  was  no  hint  that  the  statute  could 
not  make  these  exceptions.  The  decision 
as  to  the  bonds  in  question  w-as  based  on 
the  interpretation  of  the  statute  that  re- 
stricted the  tax  to  gains  within  the  year 
as  well  as  to  realizations  within  the  year. 
The  statute  was  thought  to  look  to  annual 
income  and  not  to  "  incomes  from  what- 
ever source  derived  " — to  point  a  contrast 
between  the  Act  of  1867  and  the  Sixteenth 
Amendment.  This  difference  permits  us  to 
dismiss  without  further  comment  the  state- 
ment of  Judge  Thomas  that  "  the  mean- 
ing of  the  w^ord  '  incomes  '  in  the  Sixteenth 
Amendment  is  no  broader  than  its  mean- 
ing in  the  Act  of  1867."     The  conception 


of  income  as  confined  to  annual,  recurring 
returns  has  long  been  prevalent  in  Eng- 
land where  wealth  is  commonly  described 
in  terms  of  such  returns  rather  than  by  its 
capital  value.  The  English  decisions  which 
Mr.  Guthrie  cites  reflect  this  conception  ; 
but  they  afford  no  reason  for  any  belief 
that  the  Supreme  Court  would  accept  their 
restricted  conception  as  against  its  own 
broader  conception  reiterated  in  the  opin- 
ion in  the  Stock  Dividend  Decision.  The 
declarations  in  that  opinion  need  not  be 
qualified  or  restricted  to  make  them  square 
with  the  decision  in  Gray  v.  Darlington. 
That  was  an  interpretation  of  a  section  of 
a  statute  found  to  look  only  to  annual 
gains,  profits  and  income.  The  statements 
in  the  Macomber  Case  were  with  reference 
to  the  Sixteenth  Amendment  which  says 
"  incomes  from  whatever  source  derived." 
There  is,  however,  some  language  in  Mr. 
Justice  Field's  opinion  in  Gray  v.  Dar- 
lington w'hich  readily  may  be  taken  as 
going  farther  than  the  actual  decision  of 
the  case.  Both  Judge  Thomas  and  Mr. 
Guthrie  quote  the  following  passage : 

"  The  mere  fact  that  property  has  advanced  in 
value  between  the  date  of  its  acquisition  and  sale 
does  not  authorize  the  imposition  of  a  tax  on 
the  amount  erf  such  an  advance.  Mere  advance 
in  value  in  no  sense  constitutes  the  gains,  profits 
or  income  specified  by  the  statute.  It  constitutes 
and  can  be  treated  merely  as  increase  of  capital." 

Here  is  possible  ambiguity.  The  refer- 
ence to  the  respective  dates  of  acquisition 
and  sale  carry  a  possible  inference  that  Mr. 
Justice  Field  is  thinking  of  an  advance 
realized  by  sale.  Yet  his  words  are  "  the 
mere  fact  that  property  has  advanced  in 
value "  and  "  mere  advance  in  value ". 
If  we  have  to  indulge  in  a  little  restrict- 
ing of  either  Mr.  Justice  Field's  remarks 
in  this  case  or  of  Mr.  Justice  Pitney's  re- 
marks in  Eisner  v.  Macomber  in  order  to 
make  them  jibe  with  eacli  other,  there  is 
more  warrant  for  confining  Mr.  Justice 
Field  to  what  he  actually  says  than  for 
injecting  into  Mr.  Justice  Pitney's  state- 
ments a  qualification  which  he  gives  not 
the  slightest  hint  of  having  in  mind.  Need- 
less to  say,  anything  Mr.  Justice  Field 
might  have  to  say  about  a  particular  sec- 
tion of  the  Act  of  1867  would  be  obiter  as 
to  any  application  to  different  language  of 
a  constitutional  amendment  pa'^sed  over 
fifty  years  later.  The  language  just 
quoted  is  obiter  in  its  own  setting  in  so  far 
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as  it  is  assumed  to  present  any  concept  of 
income  in  general.  It  makes  a  frail  reed 
with  which  to  stave  off  the  force  of  the 
very  explicit  dicta  in  the  Stock  Dividend 
Decision. 

The  case  of  Gray  v.  Darlingtoji  would 
hardly  h.ave  been  thought  of  as  having  any 
standing  whatever  against  the  decisions 
under  the  Act  of  1909  and  the  dicta  in  the 
Stock  Dividend  Decision,  had  not  Mr.  Jus- 
tice McKenna  adduced  it  to  meet  the  gov- 
ernment's contention  in  Lynch  v.  Turrish 
that  gain  to  capital  accruing  wholly  prior 
to  the  Sixteenth  Amendment  is  taxable  as 
income  under  the  Amendment  if  realized 
by  sale  or  conversion  of  the  capital  there- 
after. The  contention  of  the  government 
seems  to  be  the  same  as  that  advanced  by 
it  under  the  Act  of  1909  and  rejected  by 
the  court  in  Doyle  v.  Mitchell  Brothers 
Co.^^  argued  at  the  same  time  as  Lynch  v. 
Turrish  and  decided  two  weeks  earlier. 
This  was  that  the  whole  of  a  conversion 
of  capital  into  cash  is  gross  income,  from 
-which  net  income  is  derived  by  subtracting 
original  cost  and  other  authorized  deduc- 
tions. This  attempt  to  make  income  out 
of  realizations  of  gains  that  had  accrued 
prior  to  the  statute  was  said  by  Mr.  Justice 
Pitney  to  "  find  no  support  in  either  the 
lettej  or  the  spirit  of  the  act "  and  to 
bring  "  the  former  into  incongruity  with 
the  latter."  After  giving  the  definition  of 
income  later  incorporated  by  him  in  Eisner 
V.  Macomber  in  the  definition  of  income 
under  the  Sixteenth  Amendment,  Mr.  Jus- 
tice Pitney  goes  on : 

"  Understanding  the  term  in  this  natural  and 
obvious  sense,  it  cannot  be  said  that  a  conversion 
of  capital  assets  invariably  produces  income.  If 
sold  at  less  than  cost,  it  produces  rather  loss  or 
outgo.  Nevertheless,  in  many  if  not  in  most 
cases  there  results  a  gain  that  properly  may  be 
accounted  as  a  part  of  the  '  gross  income '  re- 
ceived 'from  all  sources';  and  by  applying  to 
this  the  authorized  deductions  we  arrive  at  '  net 
income '.  In  order  to  determine  whether  there 
has  been  a  gain  or  loss,  and  the  amount  of  the 
gain,  if  any,  we  must  withdraw  from  the  gross 
proceeds  an  amount  sufficient  to  restore  the  cap- 
ital vahie  that  existed  at  the  commencement  of  the 
period  under  consideration." 

Without  any  literary  analysis  of  the  stat- 
ute, the  beginning  of  "  the  period  under 
consideration  "  is  fixed  at  the  effective 
date  of  the  Act.     In  Hays  v.  Gaiiley  Moun- 

»  (1872)  15  Wall.  63. 
i«  (1918)  247  U.  S.  179. 


tain  Coal  Co.^^  argued  and  decided  at  the 
same  time,  the  taxpayer  contended  that 
"  the  increa.se  over  its  original  cost  in  the 
value  of  an  investment  held  during  a  long 
term  of  years  by  a  nontrader  does  not 
constitute  income  for  the  year  in  which 
the  investment  is  finally  sold  and  the  in- 
crease in  value  realized  in  cash,"  and  cited 
Gray  v.  Darlington.  Mr.  Justice  Pitney 
answered: 

"  We  do  not  regard  the  decision  as  controlling, 
because  the  language  of  the  act  now  under  con- 
sideration is  different  in  material  particulars.  .  .  . 
'  Gains,  profits,  and  income  for  the  year  en  ling 
the  thirty-first  day  of  December  next  preceding' 
(Act  of  1867)  conveys  a  different  meaning  from 
'  the  entire  net  income  .  .  .  received  by  it  .  .  . 
during  such  year'  (Act  of  1909).  The  former 
expression,  as  this  court  held  (15  Wall.  65),  de- 
noted '  such  gains  or  profits  as  may  be  realized 
from  a  business  transaction  begun  and  completed 
during  the  preceding  year,'  with  the  exceptions 
already  mentioned.  The  expression  '  income  re- 
ceived during  said  year,'  employed  in  the  Act  of 
1909,  looks  to  the  time  of  realization  rather  than 
to  the  period  of  accruement.  except  as  the  taking 
effect  of  the  act  on  a  specified  date  (January  i, 
190Q)  excludes  income  that  accrued  before  that 
date." 

This  analysis  that  the  Act  of  1909 
meant  to  tax  only  gains  accruing  subse- 
(juent  to  its  effective  date  was  equally  ap- 
plicable to  the  Act  of  1913  and  disposed 
of  the  government's  claim  in  Lynch  v.  Tur- 
rish, since  the  gains  there  realized  by  the 
winding  up  of  the  corporation  and  the  pay- 
ment to  the  stockholder  were  all  gains  that 
had  accrued  prior  to  the  Sixteenth  Amend- 
ment. Mr.  Justice  McKenna  apparently 
adopts  this  analysis  when  he  says: 

"  If  increase  in  value  of  the  lands  [of  the  cor- 
poration from  which  came  the  returns  to  the 
stockholder]  was  income,  it  had  its  particular 
time,  and  such  time  must  have  been  within  the 
time  of  the  law  to  be  subject  to  the  law ;  that  is, 
it  must  have  been  after  March  i,  1913.  Rut.  ac- 
cording to  the  fact  admitted,  there  was  no  in- 
crease after  that  date,  and  therefore  no  increase 
subject  to  the  law.  There  was  continuity  of 
value,  not  gain  or  increase.  In  the  first  proposi- 
tion of  the  court  of  appeals  we  therefore  concur." 

This  first  proposition,  like  the  second,  was 
in  substance  that  gain  accrued  prior  to  the 
Act  cannot  become  income  by  realization 
thereafter.^^     For   the   second   proposition 

II  (1918)  247  U.  S.  188. 

'2  These  two  propositions  are  as  follows:  "(a) 
The  amount  was  the  realization  of  an  investment 
made  some  years  before,  representing  its  gradu&l 
increase    during   those  years,    and   which   reached 
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the  circuit  court  of  appeals  had  cited  Gray 
Y.  Darlington.  Against  it  the  government 
had  urged  that  the  realized  gain  was  in- 
come taxable  under  the  Act  and  the 
Amendment,  even  though  none  of  it  had 
accrued  subsequent  thereto.  Mr.  Justice 
McKenna  quoted  from  Gray  v.  Darlington 
the  passages  given  earlier  in  this  paper, 
and  observed  that  the  "  case  has  not  since 
been  questioned  or  modified."  After  de- 
claring that  the  difference  between  income 
"derived"  in  the  Act  of  1867  and  income 
"arising  or  accruing"  in  the  Act  of  1913 
did  not  indicate  the  difference  of  intention 
for  which  the  government  contended,  he 
continued : 

"  Resides,  the  contention  of  the  government  does 
not  reach  the  principle  of  Gray  v.  Darlington, 
which  is  that  the  gradual  advance  in  the  value 
of  property  during  a  series  of  years  in  no  just 
sense  can  be  ascribed  to  a  particular  year,  not 
therefore  as  '  arising  or  accruing,'  to  meet  the 
challenge  of  the  words,  in  the  last  one  of  the 
years,  as  the  government  contends,  and  taxable  as 
income  for  that  year  or  when  turned  into  cash. 
Indeed,  the  case  decides  that  such  advance  in 
value  is  not  income  at  all,  but  merely  increase  of 
capital,  and  not  subject  to  a  tax  as  income." 

Mr.  Justice  McKenna  is  somewhat  am- 
biguous, as  was  Mr.  Justice  Field  before 
him.  The  "  or "  which  I  have  italicized 
shows  that  he  is  thinking  of  a  case,  like 
the  one  before  him,  in  which  the  last  year 
in  which  the  property  advanced  in  value 
is  prior  to  the  year  in  which  the  advance 
is  turned  into  cash.  He  thus  has  in  mind 
two  different  cases :  one  of  unrealized,  and 
one  of  realized,  advance.  When  he  says 
that  the  Darlington  Case  holds  that  "  such 
advance  in  value  is  not  income  at  all,  but 
merely  increase  of  capital,"  he  most  prob- 
ably has  in  mind  an  unrealized  advance. 
When  he  turns  to  a  realized  advance,  he 
says  that  the  realization  of  an  advance  that 
has  accrued  over  a  long  period  of  years  is 
not  income  "  arising  or  accruing  "  wholly 

its  height  before  the  effective  date  of  the  law, 
that  is,  before  March  i,  1913,  and  the  mere 
change  of  form  of  the  property  '  as  from  real  to 
personal  property,  or  from  stock  to  cash,'  was 
not  income  to  its  holders  because  the  value  of  the 
property  was  the  same  after  as  before  the  change; 
(b)  the  timber  lands  were  the  property,  capital, 
and  capital  assets  of  their  legal  and  equitable 
owner,  and  the  enhancement  of  their  value  during 
a  series  of  years  '  prior  to  the  effective  date  of 
an  income  tax  law,  although  divided  or  distrib- 
uted by  dividend  or  otherwise  subsequent  to  that 
date,  does  not  become  income,  gains,  or  profits 
tnxable  under  such  an  act.'"     247  U.  S.  221,  226. 


in  the  year  of  realization.  Here,  however, 
he  is  talking,  not  constitutional  law,  but 
statutory  interpretation.  He  is  giving  to 
"arising  or  accruing"  in  the  Act  of  1913 
a  more  restricted  meaning  than  was  given 
to  "  received  by  it "  in  the  Act  of  1909. 
This  seems  to  make  "  arising  or  accruing  " 
equivalent  to  "  arising  and  accruing." 
The  Act  of  1916,  as  quoted  in  the  opinion 
of  Judge  Thomas  in  Breivstcr  v.  Walsh, 
speaks  of  "  the  entire  net  income  received 
in  the  preceding  calendar  year  from  all 
sources,"  thus  restoring  the  language  of 
the  Act  of  1909.  To  the  extent  that  Mr. 
Justice  McKenna  in  Lynch  v.  Turrish  was 
talking  statutory  interpretation,  he  offers 
no  comfort  to  Judge  Thomas  in  Breivster 
V.  Walsh.  It  seems  a  severe  strain  to  con- 
tend that  Mr.  Justice  McKenna  was  say- 
ing that  gain  accruing  after  the  Sixteenth 
Amendment  could  become  income  under 
the  Amendment  only  to  the  extent  of  real- 
izations within  the  year  of  accrual,  when 
no  such  issue  was  present  in  the  case  be- 
fore him  and  when  his  mind  was  bent  on 
meeting  the  government's  contention  that 
gain  accrued  prior  to  the  Sixteenth  Amend- 
ment may  by  subsequent  realization  be- 
come income  under  a  statute  that  needs  the 
Amendment  for  its  validity.  What  Mr. 
Justice  McKenna  appears  to  have  done  is 
to  meet  the  government's  unjustifiably 
broad  contention  with  a  coterminous  un- 
justifiably broad  answer.  This  broad  an- 
swer followed  a  narrower  one  which  was 
sufficient  to  dispose  of  the  controversy. 
The  broad  answer  must  therefore  be  re- 
garded as  dictum,  even  when  confined  to 
its  proper  function  as  an  interpretation  of 
certain  language  in  the  Act  of  1913,  which 
is  not  the  language  of  the  Amendment  nor 
of  the  Act  of  1916.  Conceding  arguendo 
that  such  dictum  is  inconsistent  with  the 
dictum  in  Eisner  v.  Macomher,  which  shall 
we  choose? 

It  is,  of  course,  more  important  to  ask 
which  is  the  Supreme  Court  likely  to 
choose.  Opinions  on  issues  of  constitu- 
tional law  not  yet  explicitly  and  authorita- 
tively adjudicated  depend  for  their  value 
upon  the  accuracy  with  which  they  read 
the  minds  of  the  authoritative  adjudicators. 
Mr.  Justice  Pitney's  careful  inclusion  of 
gain  from  the  sale  of  capital  in  the  defini- 
tion of  the  meaning  of  income  in  the  Six- 
teenth Amendment  adopted  in  the  Macom- 
ber   Case   seems    greatly    to    outweigh    all 
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previous  hints  that  such  realized  gain 
would  not  be  income  under  some  statute. 
If  Mr,  Justice  McKenna  had  any  doubts 
about  this,  it  is  strange  that  he  joined 
fully  in  the  opinion  in  the  Macomber  Case. 
If  Mr.  Justice  Pitney  had  thought  that 
Mr.  Justice  McKenna's  opinion  in  Lynch 
V.  Tiirrish  denied  that  gain  from  the  sale 
of  capital  could  be  income  under  the  Six- 
teenth Amendment,  it  is  inconceivable  that 
he  would  have  joined,  as  he  did,  in  that 
opinion.  Chief  Justice  White  and  Jus- 
tices McKenna,  Van  Devanter  and  Mc- 
RejTiolds,  who  were  with  Mr.  Justice  Pit- 
ney in  the  Macomber  Case,  would  almost 
certainly  have  compelled  him  to  omit  or  to 
qualify  his  reiterated  assurances  that  profits 
from  the  sale  of  capital  are  taxable  as  in- 
come under  the  Amendment  to  the  extent 
that  they  represent  a  gain  since  the  Amend- 
ment, had  they  not  been  fully  convinced 
that  such  assurances  represent  a  proper  in- 
terpretation of  the  Amendment.  That  the 
justices  who  dissented  in  the  Stock  Divi- 
dend Decision  would  regard  all  realized 
gains  as  income  under  the  Amendment  is 
too  certain  for  debate. 

IV 

A  few  further  points  in  the  opinions  of 
Mr.  Guthrie  and  of  Judge  Thomas  remain 
for  consideration.  The  former  says  that 
unless  Mr.  Justice  Pitney's  statement  in 
Eisner  v.  Macomber  is  "  limited  to  sales 
of  dividend  stock  and  ordinary  stock  in 
the  course  of  business  transactions,"  it  is, 
in  his  opinion,  inconsistent  "  with  the  rea- 
soning in  the  Eisner  Case  itself."  Mr. 
Guthrie  does  not  point  specifically  to  the 
suggested  inconsistencies,  but  goes  on  to 
say  that  the  Eisner  opinion  "  further  de- 
clared that  the  Sixteenth  Amendment  was 
not  to  be  extended  by  loose  construction, 
and  expressly  recognized  that  '  a  gain  ac- 
cruing to  capital '  or  *  growth  or  incre- 
ment of  value  in  the  investment '  is  not 
income."  Then  follows  the  quotation  from 
the  Eisner  opinion  which  puts  in  italics  the 
requisite  of  income  that  the  gain  from 
capital  must  proceed  from,  be  severed 
from,  derived,  received,  or  draum  by  the 
recipient  for  his  separate  use,  benefit  and 
disposal.  Such  extractions  are  contrasted 
with  gain  accruing  to  capital,  or  a  groivth 
or  increment  of  value  in  the  investment. 
Surely  this  is  not  inconsistent  with  finding 
income  in  profits  on  the  sale  of  corporate 


stock.  The  increment  in  value  of  the 
stock  is  then  no  longer  an  increment  in  the 
investment.  It  has  proceeded  therefrom, 
been  drawn  therefrom,  been  derived  and 
received  by  the  seller  for  his  separate  use. 
Mr.  Justice  Pitney  is  here  explaining  that 
a  stock  dividend  is  not  income  because  it 
draws  nothing  out  of  the  corporate  funds 
in  which  the  stockholder  already  had  a 
capital  interest.  He  is  emphasizing  the 
necessity  of  extraction  or  realization  in 
order  to  get  income  from  capital.  That  he 
regards  a  sale  as  an  adequate  realization 
is  clear  from  the  parenthesis  in  the  state- 
ment: 

"  The  dividend  normally  is  payable  in  money, 
under  exceptional  circumstances  in  some  other 
divisible  jiroperty ;  and  when  so  paid,  then  only 
(excluding,  of  course,  a  possible  advantageous 
sale  of  his  stock  or  winding-up  of  the  company) 
does  a  stockholder  realize  a  profit  or  gain  which 
becomes  his  separate  property,  and  thus  derive 
income  from  the  capital  that  he  or  his  prede- 
cessor has  invested." 

Gain  realized  by  sale  or  by  cancellation  of 
stock  on  the  winding-up  of  the  company  is 
income  "  derived  ".  This  gain  was  capital 
before  its  "derivation".  It  then  had  only 
one  of  the  two  requisites  of  income.  It 
must  still  wait  for  its  release  from  the 
capital  which  imprisons  it.  But  when  that 
release  comes,  the  gain  is  income,  free  and 
clear.  Its  release  is  none  the  less  com- 
plete and  adequate  because  its  jailor  is  re- 
leased at  the  same  time.  The  capital  that 
is  not  gain  and  the  capital  that  is  gain 
come  out  hand  in  hand.  The  former  stays 
capital.     The  latter  becomes  income. 

Judge  Thomas  is  patently  standing  in 
slippery  places  when  he  plants  himself  on 
certain  passages  in  the  opinion  in  Eisner 
v.  Macomber.  "  In  reaching  this  conclu- 
sion," he  tells  us,  "  I  find  support  for  it 
in  the  Macomber  Case,  where  Mr.  Justice 
Pitney  says :  '  Enrichment  through  increase 
in  value  of  capital  investment  is  not  in- 
come in  any  proper  meaning  of  the  term.'  " 
This  applies  to  gain  before  sale,  not  to 
gain  realized  by  sale.  Another  of  Judge 
Thomas's  misconceptions  is  more  elaborate. 
He  says  that  one  of  the  "  pertinent  points  " 
established  in  Eisner  v.  Macomber  is  that 
"  if  it  requires  conversion  of  capital  in 
order  to  pay  the  tax,  it  must  follow  that 
the  tax  is  on  capital  increase  and  not  on 
income,"  and  quotes  from  Mr.  Justice 
Pitney : 
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"  Yet  without  selling,  the  shareholder,  unless  pos- 
sessed of  other  resources,  has  not  the  where- 
withal to  pay  an  income  tax  upon  the  dividend 
stock.  Nothing  could  more  clearly  show  that 
to  ta.x  a  stock  dividend  is  to  tax  a  capital  in- 
crease, and  not  income,  than  this  demonstration 
that  in  the  nature  of  things  it  requires  conver- 
sion of  capital  in  order  to  pay  the  tax." 

This  has  no  application  to  profit  from  the 
sale  of  capital.  The  capital  is  converted 
before  the  income  arises  and  the  tax  is  de- 
manded. The  seller  then  has  cash  with 
which  to  pay  his  tax.  He  needs  no  other 
resources  than  the  realized  gain  taxed  as 
income.  Instead  of  having  to  sell  some- 
thing to  pay  the  tax,  he  has  to  pay  the  tax 
because  he  has  sold  something.  Without 
discerning  this  distinction,  Judge  Thomas 
goes  on  to  say: 

"  Had  the  plaintiff  possessed  no  resources  other 
than  the  bonds  which  he  sold,  prior  to  the  sale 
his  capital  would  have  been  their  then  entire 
value.  The  increase  since  March  i,  1913,  was 
capital  increase.  To  collect  the  tax  on  this  in- 
crease in  value  because  the  capital  was  converted 
into  cash  must  of  necessity  diminish  his  capital 
to  that  extent.  Before  the  sale  all  the  plaintiff 
possessed  was  capital  without  any  part  of  it  con- 
stituting income.  The  sale  of  capital  results  only 
in  changing  its  form  and,  like  the  mere  issue  of 
a  stock  dividend,  makes  the  recipient  no  richer 
than  before." 

There  is  truth  in  this.  The  truth  may 
be  put  more  broadly.  Extracting  any  in- 
come from  capital  extracts  capital  from 
capital.  Corporate  stock  is  worth  more 
the  day  before  a  dividend  than  the  day 
after.  A  bond  is  worth  more  with  some 
accrued  interest  than  with  none.  A  busi- 
ness block  is  worth  more  when  rent  is  due 
than  after  it  is  paid.  The  mere  process 
of  extraction  or  realization  does  not  in- 
crease wealth.  All  realization  is  a  change 
in  form;  but  not  all  changes  in  form  are 
realizations.  A  stock  dividend  is  a  change 
in  form  that  is  not  realization.  A  cash 
dividend  is  a  change  in  form  that  is  real- 
ization. Gains  from  labor  may  be  simi- 
larly analyzed.  I  am  not  richer  the  mo- 
ment after  getting  my  salary  than  I  was 
the  moment  before.  I  have  merely  con- 
verted a  claim  against  a  solvent  debtor 
into  gold  or  silver  or  a  claim  against  the 
United  States  treasury.  My  claim  for  my 
salary  is  a  part  of  my  capital  and  my  gold 
and  silver  is  a  part  of  my  capital,  if  looked 
at  from  a  single  point  of  time.  The  con- 
cept of  income  is  a  way  of  looking  at  cap- 
ital  from   the   standpoint   of   some  differ- 


ence between  two  points  in  time.  That 
difference,  according  to  the  Supreme  Court, 
is  a  combination  of  gain  and  adequate  con- 
version or  realization.  Income  from  cap- 
ital is  a  caper  cut  by  capital.  Capital  cuts 
the  requisite  caper  when  it  grows  a  gain 
within  its  womb  and  then  gives  it  birth. 
The  offspring  is  capital  from  one  stand- 
point, and  income  from  another.  It  takes 
both  the  growth  and  the  birth  to  make 
income.  Growth  without  birth  is  still 
capital.  The  birth  does  not  increase  or 
diminish  the  capital.  It  merely  divides  it 
into  two  parts.  The  old  part  is  still  cap- 
ital only.  The  new  part  is  both  capital 
and  income,  depending  upon  the  stand- 
point from  which  you  consider  it.  I  have 
omitted  qualifications  and  differentiations 
in  order  to  point  out  more  sharply  that 
Judge  Thomas  has  assumed  a  complete 
antithesis  between  capital  and  income 
which  does  not  exist.  Of  course  it  dimin- 
ishes the  capital  of  any  given  moment  to 
pay  a  tax  or  any  other  demand.  But  it 
does  not  diminish  the  capital  existing  at 
some  past  time  to  pay  a  tax  on  the  real- 
ized increase  of  that  capital  between  then 
and  now. 

There  may  be  in  Mr.  Justice  Pitney's 
opinion  in  Eisner  v.  Macomher  some  ex- 
cuse for  the  misuse  which  Judge  Thomas 
has  made  of  it.  The  former  would  have 
done  better  to  confine  himself  more  closely 
to  the  single  point  that  the  stock  dividend 
is  not  a  realization.  There  are  several 
pockets  in  the  opinion  in  the  Stock  Divi- 
dend Case  which  have  little  relation  to  its 
major  vein.  But  no  exploration  of  these 
pockets  can  lead  to  any  discovery  that  Mr. 
Justice  Pitney  has  any  doubts  that  profits 
from  the  sale  of  capital  are  income.  He 
has  said  loudly  in  three  places  that  they  are 
income.  After  telling  us  that  a  profit  on 
the  sale  of  the  dividend  stock  would  be 
income,  like  any  other  profit,  and  "  so  far 
as  it  may  have  arisen  since  the  Sixteenth 
Amendment  is  taxable  by  Congress  without 
apportionment,"  he  adds : 

"  The  same  would  be  true  were  he  to  sell  some 
of  his  original  shares  at  a  profit.  But  if  the 
shareholder  sells  dividend  stock  he  necessarily 
disposes  of  a  part  of  his  capital  interest,  just  as 
if  he  should  sell  a  part  of  his  old  stock,  either 
before  or  after  a  dividend." 

This  overcomes  all  difficulties  in  respect  to 
having  income  arise  from  a  sale  of  what 
before  sale  was  all  capital.     It  shows  that 
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the  Supreme  Court  regards  the  change  of 
form  made  by  sale  as  different  from  the 
change  of  form  wrought  by  a  stock  divi- 
dend. It  should  have  saved  Judge  Thomas 
from  assuming  that  the  Supreme  Court 
would  think  that  the  two  changes  in  form 
are  just  alike,  or  that  the  sale  of  capital 
results  "  only  "  in  changing  its  form.  It 
changes  its  form  in  a  way  to  satisfy  the 
requirement  of  realization,  and  is  thereby 
explicitly  differentiated  from  a  stock  divi- 
dend. 

Only  a  word  need  be  said  about  the  re- 
liance placed  by  Judge  Thomas  and  by 
Mr.  Guthrie  on  the  cases  holding  that 
profits  from  the  sale  of  capital  in  a  trust 
remain  capital  for  the  remainderman  and 
do  not  become  income  for  the  life  tenant. 
The  Supreme  Court  could  not  have  been 
ignorant  of  these  cases  when  it  put  forth 
the  definition  of  income  in  the  Sixteenth 
Amendment  which  is  not  in  harmony 
with  them.  It  is  elementary  that  tests  and 
definitions  for  one  purpose  are  not  neces- 
sarily tests  and  definitions  for  all  other 
purposes.  Eight  justices  of  the  Supreme 
Court  joined  in  the  statement  in  Towne 
Vv  Eisner  ^^  that  "  income  "  may  not  mean 
the  same  thing  in  a  statute  as  in  a  Consti- 
tution, and  four  of  the  eight  found  a  dis- 
tinction in  respect  to  stock  dividends.^* 
The  Supreme  Judicial  Court  of  Massachu- 
setts treated  stock  dividends  as  capital  for 
remainderman  and  income  for  the  tax  col- 
lector. ^^  True,  the  United  States  Supreme 
Court  declined  to  follow ;  but  this  was  not 
because  it  thought  decisions  as  to  life  ten- 
ants and  remaindermen  binding  as  to  other 
issues,  but  becatise  it  thought  the  "  essen- 
tial nature  "  of  a  stock  dividend  the  same 
from  the  standpoint  of  taxation  as  from 
that  of  the  administration  of  trusts.  This 
identification  would  presage  the  possibility 
of  a  similar  attitude  towards  profits  froiii 
the  sale  of  investments,  were  there  not 
orerwhelming  evidence  to  the  contrary. 
No  logic  demands  either  the  acceptance  or 

»*  (1918)  245  U.  S.  418.  The  decision  was 
unanimous,  but  Mr.  Justice  McKenna  confined 
his  concurrence  to  the  result. 

^*  Justices  Holmes,  Day,  Brandeis  and  Clarke, 
who  concurred  in  Towne  v.  Eisner  and  dissented 
in  Eisner  v.  Macomber. 

y  a.  Minot  V.  Paine  (1868),  99  Mass.  lOl 
with  Tax  Commissioner  v.  Putnam  (191 7),  227 
Mass.  523. 


tlie  rejection  of  private  law  analogies  for 
the  solution  of  issues  of  constitutional  law. 
Much  of  our  public  law.  particularly  on 
the  topics  of  officers  and  of  municipal  cor- 
porations, is  concerned  solely  or  primarily 
with  the  question  whether  as  a  matter  of 
policy  the  rules  governing  private  rela- 
tions are  suited  to  the  public  law  situation. 
The  very  existence  of  such  a  subject  as 
public  law  depends  in  large  part  upon  the 
fact  that  the  rules  governing  disputes  be- 
tween private  individuals  have  to  show 
good  cause  why  they  should  be  applied  to 
disputes  in  which  some  public  authority  is 
concerned.  Courts  readily  and  repeatedly 
reject  the  doctrines  of  private  law  when- 
ever they  think  them  unsuited  to  the  prob- 
lems of  public  law. 

V 

Plainly,  there  ai"e  strong  issues  of  policy 
which  differentiate  the  imposition  of  an 
income  tax  on  gain  realized  by  the  sale  of 
capital  from  the  detennination  that  such 
gain  should  go  to  a  remaindennan  as 
against  a  life-tenant.  It  is  more  important 
that  the  govermnent  should  get  revenue 
from  realized  profits  than  that  a  life-tenant 
should  get  the  benefit  of  extraordinary 
profits  from  the  corpus  of  a  trust.  The 
existence  of  a  public  interest  tips  the  scales 
in  its  favor.  Courts  have  a  freedom  in 
making  rules  of  common  law  that  they  do 
not  have  in  declaring  statutes  unconstitu- 
tional. It  has  not  been  contended,  so  far 
as  I  know,  that  a  legislature  could  not  pro- 
vide that  trustees  turn  over  all  profits  to 
the  life-tenant.  The  courts  merely  have 
held  that  in  the  absence  of  statute  the  com- 
mon law  is  to  the  contrary.  The  reason 
of  the  rule  is  not  far  to  seek.  The  likeli- 
hood that  trustees  must  realize  losses  as 
well  as  gains  makes  it  wise  to  give  the 
benefits  to  those  who  must  bear  the  bur- 
dens. The  donor  may  naturally  be  as- 
sumed to  have  preferred  that  full  precau- 
tions be  taken  against  reducing  the  corpus 
of  the  estate  rather  than  that  annuitants 
get  more  than  ordinary,  recurring  income. 
If  he  feels  differently,  he  should  so  specify. 
But  quite  different  considerations  apply  to 
a  contention  that  a  man  may  cash  in  an 
unearned  increment  of  the  value  of  real 
estate  and  enjoy  also  the  additional  good 
fortune  of  complete  immunity  from  an  in- 
come tax.     A  court  that  i»  at  all  sensitire 
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to  widely-lield  conceptions  of  fairness  is 
not  likely  to  let  such  profits  escape  the 
burdens  that  income  from  labor  must  bear. 
The  considerations  of  policy  are  so  over- 
whelming that  one  could  hardly  have  the 
temerity  to  combat  them  if  -profits  from 
the  sale  of  capital  were  taxed  in  the  same 
way  as  normal,  recurring  income.  Strong 
arguments  may  be  made  against  taxing 
realized  profits  without  allowing  deduc- 
tion for  realized  losses,  and  against  treat- 
ing the  gain  of  several  years  as  income  for 
the  year  in  which  it  is  realized.  But  such 
arguments,  it  seems  clear,  should  be  ad- 
dressed to  Congress  rather  than  to  the  Su- 
preme Court.  The  first  complaint  clearly 
cannot  go  to  the  constitutional  definition 
of  income.  A  tax  on  real  estate  is  a  tax 
on  property  even  though  no  deduction  is  al- 
lowed for  mortgage  indebtedness.^^  Notli- 
ing  in  the  Constitution  hints  that  Congress 
must  provide  for  a  bounty  on  realized 
losses  if  it  wishes  to  tax  realized  gains,  or 
must  allow  the  subtraction  of  realized 
losses  from  realized  gains.  Nor  does  "  in- 
comes from  whatever  source  derived "  in 
the  Sixteenth  Amendment  carry  at  all  the 
same  connotation  as  income  "  for  "  a  given 
year,  in  the  language  of  the  Act  of  1867, 
interpreted  in  Gray  v.  Darlington.  Grant- 
ing, as  seems  appropriate,  that  in  "eco- 
nomics profits  from  the  sale  of  capital 
should  be  regarded  as  income  for  the 
period  of  accrual  and  not  wholly  for  the 
year  of  realization,  it  does  not  follow  that 
an  income  tax  cannot  constitutionally  dis- 
regard the  period  of  accrual.  It  is  com- 
pelled to  disregard  it  prior  to  realization. 
The  gain  cannot  be  legal  income  until 
realized.  If  the  legal  conception  posits 
two  requisites  of  income,  the  collector  has 
to  wait  till  the  second  requisite  is  added  to 
the  first.  "  Income  from  all  sources " 
surely  includes  income  from  a  gain  that  is 
more  than  a  year  old.  Even  if  it  should 
be  conceded  that  profits  realized  in  1920 
become  then  for  the  first  time  income  for 
Ae  year  1918,  it  would  not  follow  that 
they  cannot  be  taxed  along  with  regular 
1920  income.  The  retroactivity  of  an  in- 
come tax  has  been  sustained  even  as  to  past 

*«  See  Paddell  v.  New  York  ^908).  211  U.  S. 
446. 


realizations  where  the  realization  does  not 
antedate  the  Sixteenth  Amendment.^'' 

The  only  legitimate  complaint  against 
treating  presently  realized  past  gains  as 
income  received  within  the  year  of  realiza- 
tion is  a  complaint  against  the  progressive 
rates  which  hit  lumped  realization  of  sev- 
eral years'  gains  more  heavily  than  sep- 
arate annual  realizations  of  the  same 
amount  of  gain.  The  only  complaint 
against  rates  must  be  one  under  the  Fifth 
Amendment,  not  under  the  Sixteenth.  The 
Chief  Justice  has  gone  so  far  as  to  say  that 
the  Fifth  Amendment  does  not  limit  the 
taxing  power  of  Congress.^ ^  As  doctrine, 
this  is  indefensible.^''  When  taken  in  con- 
nection with  other  utterances,-''  it  probably 
means  no  more  than  that  a  tax  which  does 
not  offend  specific  limitations  on  the  power 
of  Congress  must  be  atrocious  beyond  all 
bounds  before  it  will  be  held  obnoxious  to 
the  general  limitation  of  the  requirement 
of  due  process  of  law.  The  only  economic 
atrocity  in  requiring  realizations  of  gains 
accruing  over  a  considerable  period  to  be 
subjected  to  the  progressive  rates  of  the 
year  of  realization  is  the  identical  unkind- 
ness  sanctioned  in  Lynch  v.  Hornby  and 
Peahody  v.  Eisner.  If  these  earlier  of- 
fences were  not  so  beyond  bounds  as  to 
convert  what  purports  to  be  a  tax  into  a 
mere  arbitrary  confiscation  of  property,  the 
alleged  offence  of  a  similar  treatment  of 
profits  from  the  sale  of  capital  may  look 
with  confidence  for  a  similar  condonation. 

^~'  Brushaher  v.  Union  Pacific  R.  Co.  (1916), 
240  U.  S.  I,  20. 

'^^  Billings  V.  United  States  (1914),  232  U.  S. 
261,  282 ;  Brushaber  v.  Union  Pacific  R.  Co. 
(1916),  240  U.  S.  I,  19. 

1^  See  Arthur  A.  Ballantine,  "Some  Constitu- 
tional Aspects  of  the  Excess  Profits  Tax,"  29  Yale 
Law  Journal  625,  631-632  (April,  1920). 

-•^  In  the  Brushaber  Case,  cit.  supra,  note  18, 
the  Chief  Justice  sa}-s  at  pages  24-25 : 

"  And  no  change  in  the  situation  here  would 
arise  even  if  it  be  conceded,  as  \ve  think  it  must 
be,  that  this  doctrine  has  no  application  in  a  case 
where,  although  there  was  a  seeming  exercise  of 
the  taxing  power,  the  act  complained  of  was  so 
arbitrary  as  to  constrain  to  the  conclusion  that  it 
was  not  an  exertion  of  taxation,  but  a  confisca- 
tion of  property ;  that  is,  a  taking  of  the  same 
in  violation  of  the  5th  Amendment;  or,  what  is 
equivalent  thereto,  was  so  wanting  in  basis  for 
classification  as  to  produce  such  a  gross  and 
patent  inequality  as  to  inevitably  lead  to  the 
same  conclusion." 
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I.N'COMEs  —  Gains  from  Sale  of  Cap- 
ital Assets. — The  United  States  District 
Court  has  just  rendered  a  decision  which, 
if  sustained  by  the  Supreme  Court,  Avill 
have  a  decidedly  important  bearing  upon 
income  taxation.  The  position  taken  is 
one  which  has  long  been  held  by  prominent 
lawyers,  viz. :  that  profits  realized  by  one, 
not  a  trader,  from  the  sale  of  property 
which  has  been  held  for  a  period  of  years 
and  has  advanced  in  price  since  original 
purchase,  is  not  income,  within  the  mean- 
ing of  that  term  under  the  sixteenth  amend- 
ment and  hence  the  inclusion  of  such 
profits  as  income,  in  the  various  income 
tax  acts,  is  unauthorized  by  the  amend- 
ment and  such  acts  are  to  that  extent  un- 
constitutional. 

The  case  in  question  involved  the  claim 
of  taxable  income  arising  from  the  sale  of 
securities  by  a  person  not  a  member  of  any 
stock  exchange  and  not  engaged  in  the 
business  of  dealing  in  securities  otherwise 
than  the  occasional  purchase  thereof  for 
investment  and  sale,  for  the  purpose  of 
changing  his  investments.  The  securities 
in  question  had  been  owned  since  long 
prior  to  the  passage  of  the  sixteenth  amend- 
ment. They  were  sold  in  1916,  at  an  ad- 
vance over  their  value  on  March  1,  1913, 
and  income  tax  was  based  upon  such  ad- 
vance, realized  as  a  profit  at  the  time  of 
sale. 

The  court  considered  the  case  to  involve 
an  interpretation  of  the  word  "  incomes  " 
in  the  amendment,  a  question  not  before 
passed  upon  by  the  Supreme  Court  and 
specifically,  whether  the  taxation  of  "gains, 
profits  and  income  derived  from  sales  or 
dealings  in  property "  was  authorized  by 
the  amendment. 

The  argument  of  the  court  that  the  tax 
was  unauthorized,  starts  with  the  holding 
in  the  Pollock  case,  as  interpreted  in  Eisner 
V.  Macomher,  Evans  v.  Gore,  and  other 
cases,  that  the  amendment  did  not  extend 
the  taxing  power  to  new  subjects,  but 
simply  removed  the  rule  of  apportionment 
as  to  income  taxes  and  that  a  proper  regard 


for  the  genesis  of  the  amendment,  as  well 
as  for  its  clear  language,  requires  also  that 
its  meaning  should  not  be  extended  by 
loose  construction  so  as  to  repeal  or  modify, 
except  as  to  income,  the  requirement  of 
apportionment  in  the  case  of  direct  taxes. 
It,  therefore,  is  held  necessary  to  deter- 
mine whether  gain  from  the  sales  in  ques- 
tion disclosed  income  within  the  meaning 
of  the  amendment. 

The  cases  cited  by  the  Government  are 
held  by  the  court  to  have  all  arisen  under 
the.  corporation  excise  tax  law  of  1909 
and  hence  not  to  be  in  point,  as  defining 
the  kind  of  income  comprehended  by  the 
amendment  and  pertinent  language  used 
by  iSlr.  Justice  Pitney  in  Stratton's  Inde- 
pendence v.  Hoivhert,  231  U.  S.,  at  pages 
414  and  416,  is  quoted  as  supporting  this 
view. 

The  court  passes  to  Gray  v.  Darlington, 
15  ^^'all  dZ,  which  it  holds  to  be  squarely 
in  point  on  the  precise  question  now  before 
it  and  which  was  then  determined  adversely 
to  the  Government's  present  contention,  a 
decision  not  since  questioned  or  modified, 
as  stated  by  Mr.  Justice  McKenna  in 
Lynch  v.  Tiirrish,  247  U.  S.  at  p.  230. 

The  court  then  passes  to  the  considera- 
tion of  numerous  decisions  holding  that 
gains  from  the  sale  of  capital  assets  held 
in  trust  are  not  income  and  do  not  go  to 
the  life  tenant,  being  treated  as  accretions 
to  principal  and  quotes,  as  illustrative,  from 
the  decision  in  Parker  v.  Johnson,  37  N.  J, 
Eq.  366.  It  reaches  the  conclusion  that  no 
apparent  reason  exists  for  holding  that 
what  has  been  thus  uniformly  held  not  to 
be  income  in  the  hands  of  trustees  should 
be  income  in  the  hands  of  individuals. 

Reference  is  made  to  the  stock  dividend 
case  as  having  held  that  enrichment 
through  increase  of  capital  is  not  income 
and  to  the  observation  of  the  court  in  that 
case,  that  the  fact  that  conversion  into 
cash  was  necessary  in  order  to  pay  the  tax, 
in  the  absence  of  other  resources,  demon- 
strated the  character  of  the  transaction  to 
be  one  involving  capital  only.     In  the  same 
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•way  here  the  court  suggests  the  necessity 
of  a  sale  to  pay  the  tax,  in  the  absence  of 
other  resources. 

Under  the  authority,  therefore,  of  Gray 
V.  Darlington,  approved  in  Lynch  v.  Tur- 
rish,  the  court  feels  constrained  to  hold 
that  the  appreciation  in  value  of  plaintiff's 
securities,  even  though  realized  by  sale,  is 
not  taxable  as  income,  finding  definite  sup- 
port in  the  language  of  Mr.  Justice  Pitney 
in  Eisner  v.  Macombcr,  252  U.  S.  at  p. 
214,  that  "enrichment  through  increase  in 
value  of  capital  investment  is  not  income 
in  any  proper  meaning  of  the  term." 

The  reviewer  may  hardly  hope  to  sug- 
gest the  fate  of  this  decision  when  the  case 
reaches  the  Supreme  Court,  but  may  com- 
ment upon  the  failure  of  the  court  to  dis- 
tinguish between  the  appreciation  in  value 
in  the  Macomher  case,  which  was  not  real- 
ized and  that  here  which  was  realized,  and 
upon  its  suggestion  that  the  obser\'ations 
of  the  court,  in  the  Macomher  case,  that 
upon  the  sale  of  dividend  stock,  income 
would  arise,  had  reference  only  to  the  case 
of  a  trader  and  not  to  a  mere  investor. 
This  hardly  seems  persuasive,  nor  does  it 
appear  altogether  conclusive  to  suggest 
that  when  the  Supreme  Court,  in  Doyle  v. 
Mitchell  Bros.,  said  that  "  selling  for 
profit  is  too  familiar  a  business  transaction 
to  permit  us  to  suppose  that  it  was  in- 
tended to  be  omitted  from  consideration  in 
an  act  taxing  the  doing  of  business  in  cor- 
porate form  upon  the  basis  of  the  income 
received  from  all  sources  "  it  is  to  be  as- 
sumed to  have  had  various  kinds  of  "  in- 
come "  in  mind,  suited  to  taxpayers  of 
differing  classes.  It  seems  less  of  a  strain 
to  distinguish  between  the  Macoinher  case 
and  the  Darlington  case  than  between  the 
Doyle  case  and  the  present  one. — Bretvster 
V.  Walsh,  Collector,  268  Fed.  207. 

Corporation  Income  —  Apportion- 
ment OF  Interstate  Business.  —  The 
New  York  Court  of  Appeals  has  recently 
indicated  the  attitude  of  the  courts  towards 
efforts  to  tax  the  income  of  interstate  busi- 
ness by  a  decision  which  is  striking  from 
its  near  approach  to  the  limits  of  judicial 
interpretation,  amounting,  as  asserted  by 
some  of  its  critics  to  judicial  legislation. 
The  more  charitable  if  not  the  more  prac- 
tical view  may  well  be  that  the  court 
recognized  the  intricacy  of  the  problem 
and  sought  to  adopt   a   reasonable  result, 


which  would  preserve  the  main  legislative 
intent,  by  severing  minor  factors  which, 
by  their  presence,  jeopardized  that  intent 
and  the  severance  of  which  did  no  great 
violence  to  the  result  sought  by  the  legis- 
lature. 

The  case  involved  the  legality  of  the 
statutory  method  of  apportionment  of  net 
income  of  a  manufacturing  company  as 
between  New  York  and  other  states,  so  far 
as  it  affected  income  derived  from  secur- 
ities held  by  the  taxpaying  corporation. 

The  statute  (L.  1917,  Ch.  726;  L.  1918, 
Ch.  276,  417)  requires  the  inclusion  in  the 
income  of  interest  on  bonds  and  dividends 
on  stocks  but  in  the  method  of  apportion- 
ment of  that  net  income  the  bonds,  from 
which  the  interest  is  derived,  are  rejected 
altogether  and  the  stocks  from  which  the 
dividends  are  derived  may  only  be  used  to 
swell  the  New  York  factor — the  numerator 
of  the  fraction — to  the  extent  that  tangible 
property  representing  such  stocks  is  located 
in  New  York  and  then  only  up  to  10  per 
cent  of  the  value  of  the  real  and  tangible 
personal  property  of  the  taxpayer  located 
:n  the  state.  The  denominator  of  the  frac- 
tion to  be  applied  to  total  net  income  may 
only  contain  stocks  to  the  amount  of  10 
per  cent  of  the  total  real  and  tangible  per- 
sonal property  of  the  taxpayer. 

The  inclusion  of  interest  in  income 
while  excluding  the  bonds  from  the  assets 
and  the  limitation  of  10  per  cent  on  the  use 
of  stocks  in  the  assets  are  each  held  by  the 
court  to  create  an  allocation  of  the  income 
such  as  to  render  the  resulting  tax  in- 
valid, as  casting  an  unconstitutional  bur- 
den on  the  taxpayer,  a  Delaware  corpora- 
tion, having  an  ofl!ice  and  doing  business- 
in  the  state  of  New  York. 

The  statute  is  in  terms  designated  as  a 
franchise  tax  and  this  feature  was  made 
much  of  by  the  state,  as  permitting  the 
apportionment  in  question.  The  court, 
upon  an  interesting  review  of  the  recent 
cases,  referring  also,  with  obvious  respect, 
to  the  critical  work  of  Professor  T.  R. 
Powell  and  Mr.  G.  C.  Henderson,  holds 
that  these  cases  suggest  a  tendency  in  the 
courts  to  modify  and  limit  earlier  decisions 
as  to  the  rights  of  foreign  corporations,  if 
not  as  to  domestic  corporations,  at  least 
those  engaged  in  interstate  commerce  if 
not  those  engaged  solely  in  domestic  com- 
merce. The  general  conclusions  are  stated 
to  be  that  such  corporations  may  not,  under 
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some  particular  kind  of  a  named  tax,  be 
made  to  pay  taxes  on  property  and  busi- 
ness beyond  the  borders  of  the  taxing  state 
and  that  the  particular  name  given  to  the 
tax  must  give  way  in  the  face  of  its  ob- 
vious effect. 

Thus  tested,  the  tax  here  is  held  to  be 
in  reality  on  income  and  in  lieu  of  a  prop- 
erty tax  and  the  method  of  apportionment 
is  held  not  reasonably  adapted  to  allocate 
such  income  to  the  situs  of  its  origin. 

Having  reached  this  result  the  court 
proceeds  to  apply  the  remedy,  to  which 
reference  was  made  above,  of  a  severance 
of  those  provisions  of  the  statute  thus 
found  to  be  the  cause  of  the  invalidity  in 
the  result.  It  holds  that  to  remedy  the 
effect  caused  by  the  exclusion  of  the  bonds 
from  the  assets,  the  interest  should  be  ex- 
cluded from  the  income,  and  to  remedy  the 
effect  of  the  10  per  cent  limitation  as  to 
stocks,  it  holds  that  that  limit  should  be 
held  inoperative,  allowing  all  stocks  to  be 
included  in  the  assets,  both  those  in  the 
state  and  the  total. 

The  order  of  the  lower  court  which  set 
aside  the  entire  tax  is  reversed  (181  N.  Y. 
Supp.  32)  and  the  matter  is  recommitted 
to  the  tax  commission  for  recomputation  in 
accordance  with  the  directions  stated. — 
People  ex  rel.  Alpha  Portland  Cement  Co. 
v.  Knapp,  129  N.  E.  202.    See  Bui.  VI,  53. 

Valuation  —  Mines  —  Equalitv  and 
Uniformity  —  Administrative  Good 
Faith.  —  A  recent  decision  by  the  United 
States  District  Court  in  overruling  a  claim 
of  over-valuation,  and  inequality,  is  im- 
portant, by  reason  of  the  magnitude  of  the 
claim  and  because  of  its  interesting  discus- 
sion of  mine  taxation  by  the  advalorem 
method. 

The  plaintiff  corporation  returned  its 
property  to  the  assessing  officers,  including 
the  ore  (sulphur)  in  the  ground  and  that 
mined  and  collected  upon  the  surface  and 
the  mining  machinery,  at  the  sum  of  ap- 
proximately $10,350,000.  The  Board  of 
State  Affairs  increased  this  to  an  aggre- 
gate sum  of  $29,416,000. 

Issue  was  joined  upon  the  claim  by  the 
corporation  of  the  use  of  arbitrary  un- 
reasonable and  discriminatory  methods  of 
valuation,  resulting  in  actual  over-valua- 
tion and  inequality,  in  violation  of  consti- 
tutional requirements  of  equal  protection 
and  due  process. 


The  method  of  valuation  of  the  mine 
used  by  the  assessing  officers,  was  termed 
the  Arizona  method  and  consisted  of  a 
capitalization  of  the  average  net  profit  for 
the  preceding  ten  year  period  at  15  per 
cent  to  which  was  added  the  value  at  the 
market  price,  of  the  surplus  already  mined 
and  contained  in  the  stock  pile. 

The  claim  of  the  plaintiff  was  that  the 
so-called  Hoover  method  should  have  been 
applied,  so  termed  because  advocated  by 
Mr.  Herbert  Hoover  in  a  treatise  on  the 
subject.  This  method  uses  the  future  ex- 
pected net  profits,  taking  into  account  the 
quantity  of  ore  in  the  ground,  period  of 
production,  depletion,  probable  yearly  pro- 
duction, probable  price  of  ore,  cost  of  pro- 
duction and  probable  market  conditions, 
with  adjustments  to  produce  present  value. 
Many  variable  factors  were  considered  and 
determined  in  accordance  with  certain  as- 
sumptions of  the  engineer  testifying  for 
the  plaintiff. 

These  assumptions  are  subjected  to  crit- 
ical discussion  by  the  court  in  an  elaborate 
and  interesting  opinion,  with  the  conclu- 
sion that  the  two  methods  did  not  differ 
greatly  in  practical  effect ;  that  the  plain- 
tiff's method  proceeded  from  a  study  of 
the  future  expected  earnings  while  that  of 
the  state  laid  the  emphasis  on  past  per- 
formances ;  that  both  methods  w-ere  appli- 
cable but  that  owing  to  the  great  latitude 
in  prices  and  conditions,  reference  to  the 
future  is  more  suitable  to  the  case  of  a 
valuation  for  the  purpose  of  a  sale,  while 
for  taA'  purposes  the  essential  question  is  as 
to  present  valuation  under  conditions  as 
they  actually  exist  at  the  time  of  assess- 
ment, assessments  being  made  annually  and 
being  possible  of  change  from  year  to  year 
as  conditions  change,  while  in  a  purchase, 
the  purchaser  having  once  made  his  invest- 
ment must  take  his  chances  with  the  future. 

Upon  this  branch  of  the  case  the  court 
held  that  plaintiff  had  failed  to  overcome 
the  presumption  that  the  assessment  ex- 
ceeded the  full  value  of  the  property. 

On  the  question  of  inequality,  plaintiff 
introduced  evidence  of  large  undervalua- 
tion of  oil  lands  and  elaborate  tables,  show- 
ing that  agricultural  lands  were  being  as- 
sessed at  something  like  70  per  cent  of  their 
value  a-s  indicated  by  sales. 

On  this  branch  of  the  case  the  court 
referred  at  length  to  the  Kentucky  franchise 
tax  cases  and  to  similar  cases,  holding  that 
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the  discrimination  complained  of  must  be 
systematic  and  intentional  and  the  result 
of  a  fixed  policy,  detrimental  and  discrimi- 
natory as  to  the  complaining  taxpayer.  It 
was  held  that  there  had  been  a  definite 
and  sustained  effort  on  the  part  of  the 
Board  of  State  Afl:"airs  to  bring  all  prop- 
erty up  to  full  value ;  that  while  the  result 
aimed  at  had  not  been  reached,  the  failure 
could  not  be  said  to  bring  this  case  within 
the  class  of  cases  in  which  a  court  of 
equity  would  intervene.  The  theory  of  the 
state,  which  was  quite  apparently  adopted 
by  the  court,  was  that  suggested  in  Sunday 
Lake  Iron  Co.  v.  Wakefield,  247  U.  S.  353, 
in  which  the  Supreme  Court  refused  re- 
lief, where  it  was  shown  that  the  assessing 
body  was  at  the  time  exerting  itself  in  good 
faith  to  bring  about  uniformity  in  assess- 
ments, even  though  complainant  was  able 
to  show  unequal  assessments,  discrimina- 
tory as  against  its  property.  Here  also  the 
court  found  that  substantial  progress  had 
been  already  made,  which  indicated  entire 
good  faith  and  absence  of  intentional  dis- 
crimination.— Union  Sulphur  Co.  v.  Par- 
ish of  Calcasieu  and  State  of  Louisiana. 
U.  S.  Dist.  Ct.,  West.  Dist.  La.,  Dec.  13, 
1920. 

Collection  —  State's  Prerogative 
Lien. — In  a  recent  case  the  Supreme  Court 
announced  a  rule  applicable  to  the  New 
York  statutes  governing  the  collection  of 
taxes,  which  may  well  prove  helpful  to 
other  states  where  difficulties  arise,  due  to 
asserted  lack  of  power  to  enforce  collec- 
tion of  taxes  in  the  case  of  non-residents 
or  otherwise.  The  state  asserted  prior 
right  to  franchise  and  license  taxes,  over 
claims  of  other  creditors,  from  the  assets 
of  a  corporation  in  the  hands  of  a  receiver. 
The  right  was  admitted  as  to  the  franchise 
taxes,  as  to  which,  a  specific  statute  gives 
the  state  a  lien  from  the  time  they  are  pay- 
able until  paid  (Tax  Law,  section  197). 
As  to  the  license  taxes,  no  such  statute 
applied  and  hence  priority  was  resisted. 

The  court  held  such  a  statute  unneces- 
sary to  enable  the  state  to  enforce  priority 
over  other  general  creditors,  as  it  was  not 
sought  to  displace  an  existing  lien  but 
merely  to  enforce  priority  which  existed 
at  common  law  in  England  which  was 
adopted  by  the  state  in  its  first  constitution. 
The  state  courts  had  held  that  the  state 
as   sovereign,   by   virtue   of    this    constitu- 


tional provision,  had  succeeded  to  the 
crown's  prerogative  right  of  priority  and 
had  enforced  this  priority  in  an  unbroken 
line  of  decisions,  as  a  right  and  not  as  a 
rule  of  administration.  The  legislature 
had  even  extended  this  right  in  certain 
cases  so  as  to  give  certain  taxes  priority 
over  prior  encumbrances,  as  illustrated  by 
section  197  above  referred  to,  which  had 
been  held  to  give  such  priority.  The  in- 
applicability of  this  section  to  the  license 
taxes  was  held  by  the  District  Court  to 
justify  its  denial  of  priority  as  to  such 
taxes.  The  Supreme  Court  held,  however, 
that  there  was  no  occasion  to  seek  legis- 
lative support  for  the  priority  claimed, 
since  it  was  not  seeking  to  displace  any 
right  but  merely  to  enforce  its  prerogative 
right  against  property  on  which  there  ex- 
isted no  prior  lien  and  upon  which  it  was 
impossible  to  levy  because  it  had  been 
taken  out  of  the  hands  of  the  debtor  and 
placed  in  the  custody  of  the  court  for  dis- 
tribution. This  priority  extends  to  all 
property  of  the  debtor  within  its  borders, 
whether  the  debtor  be  a  resident  or  non- 
resident and  whether  the  property  be  in 
his  possession  or  in  the  custody  of  the 
court.  Since  the  prerogative  right  could 
not  be  enforced  by  levy  and  seizure,  appli- 
cation for  payment  was  the  appropriate 
remedy.  In  re  Tyler,  149  U.  S.  164.  184. 
This  right  of  priority  has  been  likened  to 
an  equitable  lien.  State  v.  Rowse,  49  Mo. 
586,  592. 

The  decision  in  Richmond  v.  Bird,  249 
U.  S.  174,  relied  upon  by  the  receiver,  was 
held  not  in  point  because  the  state  was 
not  seeking  to  assert  priority  over  a  lien 
existing  at  the  time  of  the  appointment  of 
the  receiver  and  the  priority  over  unsecured 
creditors  was  granted  by  the  common  law 
of  New  York  as  above  explained. 

This  decision  would  seem  to  point  out 
one  efTective  way  to  enforce  payment  of 
taxes  assessed  against  non-residents,  a 
matter  which  has  appeared  to  present  diffi- 
culties. It  would  only  seem  necessary  for 
a  state  to  enact  some  such  provisions  as 
sections  197  and  201  of  the  New  York 
Tax  Law,  the  former  giving  it  a  prior  lien 
from  the  date  of  assessment,  even  over 
preexisting  liens,  upon  all  property  of  the 
taxpayer  found  in  the  state  and  the  latter 
a 'lien  on  specific  property  from  the  time 
of  levy.  —  Marshall  as  Receiver  of  All 
Package  Grocery  Stores  Co.  v.  Neiu  York, 
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V.  S.  Sup.  Ct.,  Dec.  20,   1920.     See  Btil. 

VI,  20. 

Doing  Business — Pawnbroker.  —  A 
Washington,  D.  C,  pawnbroker,  anticipat- 
ing the  enactment  of  a  law  imposing  a 
license  tax  and  containing  restrictive  pro- 
visions, sought  to  avoid  the  same  by  re- 
moving his  office  for  the  examination  of 
pledges  and  receiving  applications  for 
loans,  to  a  place  in  Virginia  at  the  end  of 
a  bridge  leading  to  Washington.  He  re- 
tained his  Washington  office  as  a  store- 
house for  pledges  and  customers  were  able 
to  send  their  applications  there  by  a  dime 
messenger  service,  established  in  the  Wash- 
ington building,  not  however  by  him. 
They  could  also  use  a  free  automobile  ser- 
vice to  the  Virginia  office.  Upon  payment 
of  the  loan  the  borrower  received  a  re- 
demption certificate  which  he  presented  at 
the  Washington  office  and  secured  his 
property. 

This  method,  intended  to  remove  him 
from  the  license  act,  was  held  by  the  Su- 
preme Court  not  effectual,  it  being  held 
that  the  keeping  and  storing  of  the  pledged 
articles  was  as  much  a  part  of  the  business 
as  making  the  loan  and  that  the  law  was 
not  confined  to  cases  where  the  whole  of 
the  business  was  done  in  Washington. — 
Homing  v.  Dist.  of  Columbia,  U.  S.  Sup. 
Ct.,  Nov.  22,  1920. 

Licenses — Doc  Tax. — Justice  McRey- 
nolds  prefaced  his  opinion  in  a  recent  case 
with  the  remark,  "  This  is  the  tale  of  a 
woman  and  two  dogs,"  thereby  suggesting 
to  the  newspaper  reporters  present  unusual 
levity  for  that  august  court.  The  woman 
in  question  refused  to  procure  licenses  for 
the  two  dogs  and  was  found  guilty  and 
fined.  She  appealed  from  the  judgment 
of  the  New  York  court,  alleging  violation 
of  her  rights  under  the  Fourteenth  Amend- 
ment, as  being  deprived  of  the  liberty  of 
harboring  the  dogs,  without  paying  a  license 
to  the  Society  for  the  Prevention  of  Cru- 
elty to  Animals,  a  private  corporation. 
The  court  readily  disposed  of  the  federal 
question,  holding  that  the  state  had  clear 
power  to  require  a  license  and  the  pay- 
ment of  fees  to  a  public  officer  and  that  if 
it  saw  fit  to  entrust  the  enforcement  of  the 
law  to  a  corporation  expressly  created  by 
it  for  the  purpose  and  in  good  faith  ap- 
propriated   the   license   fees   collected,    for 


expenses  incurred  by  that  corporation  and 
for  compensation  for  its  services,  no  fed- 
eral right  was  violated  and  such  action  did 
not  amount  to  the  taking  of  one's  property 
and  giving  it  to  another  and  did  not  de- 
prive dog  owners  of  liberty  without  due 
process. — Nicchia  v.  Nc^v  York,  U.  S.  Sup. 
Ct,  Dec.  6,  1920. 

Forfeiture  —  Property  Illegally 
Used  to  Accomplish  Evasion  of  Taxes. 
— The  United  States  Supreme  Court  was 
called  upon  to  pass  upon  the  constitution- 
ality of  Section  3450,  Rev.  Stat.,  forfeiting 
any  "  thing  "  that  can  be  used  to  remove 
goods  and  commodities  with  intent  to  de- 
fraud the  United  States  of  a  tax. 

An  automobile  dealer  sold  a  car,  retain- 
ing title  for  the  purchase  price.  The  pur- 
chasing party  tised  the  car  to  transport 
liquor  upon  which  a  tax  had  not  been  paid 
and  it  was  seized  pursuant  to  the  statute. 

The  court,  upon  consideration  of  the  al- 
leged violation  of  article  V  of  the  Consti- 
tution, while  recognizing  the  injustice,  ab- 
stractly considered,  of  inflicting  the  for- 
feiture upon  one  free  from  fault  for  the 
misdeeds  of  another,  held  that  the  exigen- 
cies of  the  governmental  requirements  were 
to  be  considered  and  that  at  any  rate  the 
principle  announced  in  the  section  had  been 
too  firmly  fixed  in  the  punitive  and  reme- 
dial jurisprudence  of  the  country  to  be  now 
displaced,  relying  upon  Dobbins  Distillery 
V.  U.  S.,  96  U.  S.  395. 

To  the  numerous  illustrations  of  the  pos- 
sibilities arising  from  sanctioning  the  for- 
feiture, such  as  the  possible  forfeiture  of  a 
Pullman  sleeper  or  an  ocean  steamer,  if  a 
bottle  of  illicit  liquor  were  to  be  taken 
upon  them  by  a  passenger.  Justice  Mc- 
Kenna  quaintly  observed  that  the  statute 
had  been  in  existence  since  1866  and  had 
not  yet  received  such  amplitude  of  appli- 
cation.— Goldsmith,  Jr. -Grant  Company  v. 
United  States,  U.  S.  Sup.  Ct.,  Jan.  17, 
1921. 

1 NCOMES — Refunds  —  Second  Appeal 
Unnecessary  —  Stock  Dividends.  — 
Where  an  appeal  had  been  taken  to  the 
Commissioner  of  Internal  Revenue  from 
the  assessment  of  an  income  tax  against  a 
stock  dividend,  before  the  tax  was  paid,  it 
was  held  not  necessary  to  make  a  second 
appeal  after  paying  the  tax  under  protest, 
before    l)ringing    action    for    its    recovery, 
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since  such  appeal  would  have  been  an  idle 
proceeding. 

A  stock  dividend  declared  by  a  corpora- 
tion from  its  accumulated  surplus  is  not 
taxable  as  "  Income  ". 

Where  an  assessment  was  treated  by 
both  parties  in  the  court  below  as  an  assess- 
ment on  a  stock  dividend,  and  so  treated 
by  the  Commissioner  of  Internal  Revenue, 
it  cannot  be  upheld  as  an  assessment  on  a 
cash  dividend,  though  the  corporation's 
surplus  was  distributed  by  check,  which 
was  indorsed  by  the  stockholder  in  ex- 
change for  the  stock,  the  assessment  having 
been  made  on  the  value  of  the  stock,  which 
was  more  than  double  the  face  of  the  check, 
since  the  assessment  must  be  made  by  the 
Commissioner,  and  cannot  be  made  by  the 
court. — Loomis  v.  Wattles,  266  Fed.  876. 
This  case  apparently  overruled  by  the  Su- 
preme Court  in  R.  R.  Co.  v.  U.  S.  See 
Bid.  VI,  82. 

Incomes  —  Exemptions  —  Loan  to 
Charitable  Institution. — Where  a  tes- 
tator bequeathed  his  residuary  estate  to  a 
hospital,  to  be  held  by  a  trustee,  subject  to 
pajinent  of  certain  life  annuities,  and  the 
trustee  invested  the  fund  in  a  loan  to  the 
hospital,  on  payment  of  sufficient  interest 
to  cover  administration  charges  and  the 
small  annuity  to  the  sole  surviving  annui- 
tant, the  income  of  such  fund  was  held  not 
subject  to  income  tax,  because  the  income 
was  virtually  that  of  a  corporation  or  asso- 
ciation organized  and  operated  exclusively 
for  a  charitable  purpose. — Lederer\. Stock- 
ton, 266  Fed.  676;  Bid.  V,  261. 

Profits  Tax — "  Invested  Capital  " — 
Nominal  Capital.  —  The  District  Court 
construed  sections  of  the  federal  revenue 
act  as  applied  to  a  partnership  engaged  in 
a  commission  business,  holding  that  it 
came  within  section  201  of  the  act  of  1917 
as  having  "  no  invested  capital  or  not 
more  than  a  nominal  capital  ".  The  posi- 
tion taken  is  that  Congress  did  not  use  the 
word  "  capital "  in  the  general  economic 
sense,  which  would  comprehend  all  forms 
of  accumulated  wealth,  thus  greatly  limit- 
ing the  application  of  the  lower  rate  ap- 
plied by  the  section  in  question,  but  had 
the  purpose  of  levying  an  excise  tax.  meas- 
ured by  the  return  from  a  trade  or  busi- 
ness, with  an  exemption  in  the  case  of  such 
a  trade  or  business  carried  on  without  the 


employment  of  capital.  So  construed,  the 
court  held  that  the  mere  fact  that  profits 
were  left  in  the  partnership  undivided, 
amounting  to  a  considerable  sum,  did  not 
make  such  sum  invested  capital  if  as  a 
matter  of  fact,  as  was  found  in  the  case, 
the  trade  or  business  was  conducted  with- 
out such  capital,  the  sums  thus  left  being 
held  intact  as  money  of  the  partners. — 
Porter  v.  Lederer,  267  Fed.  739. 

Munitions  Tax  —  Manufacturing — 
"  Sell  or  Dispose  of."  —  The  casting  of 
ingots  supplied  by  another  into  forms  for 
parts  of  a  completed  product  was  held  to 
be  "  manufacturing  "  so  as  to  render  the 
plaintiif  liable  to  the  munitions  manufac- 
turer's tax.  It  was  contended  that  as  the 
plaintiff  did  not  own  the  ingots  there  was 
no  "sale"  made,  and  hence  no  tax  accrued. 
The  court  interpreted  the  words  "  dispose 
of  ",  found  in  the  statute,  to  contemplate 
something  other  than  a  sale  and  to  embrace 
the  transaction  in  question;  that  the  "dis- 
position "  of  articles,  availed  of  for  profits, 
rendered  such  profits  taxable  under  the 
act.  Some  point  was  made  of  the  absence 
of  a  technical  "  delivery  ",  the  articles  not 
being  owned  by  the  plaintiff.  This  was 
rejected,  it  being  held  that  the  lien  for 
payment  for  the  work  done  by  plaintiff 
was  a  property  right,  subject  to  "delivery" 
as  a  "disposition"  of  the  articles,  at  what 
was  considered  by  the  parties  a  "  market 
price  ".  —  Dayton  Brass  Castings  Co.  v. 
GiUigan,  267  Fed.  872. 

Incomes  —  Deductions  —  Insurance 
Company's  Reserves.  —  The  federal  Cir- 
cuit Court  of  Appeals,  modifying  the  de- 
cision of  the  District  Court,  held  that 
"  dividends  "  applied  by  policyholders  to 
purchase  paid-up  insurance  and  premiums 
were  not  income  within  the  meaning  of  the 
Act  of  1909;  that  premiums  and  interest 
due  and  deferred,  were  not  taxable  as  in- 
come "  accrued  "  during  the  year;  that  in- 
terest on  policy  loans,  added  to  the  prin- 
cipal when  it  became  due  and  was  unpaid, 
was  not  income ;  that  amortization  of  pre- 
miums on  bonds  was  not  a  deduction  as 
"  depreciation  ",  whatever  may  have  been 
the  requirements  of  the  state  insurance  de- 
partments as  to  additions  to  reserves ;  and 
that  mere  book-keeping  reservation  of  re- 
serve funds  already  built  up  w'ere  not  de- 
ductible as  "  additions  to  reserve  funds  ". — 
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Fink   V.    Xorthicestcrn    Mutual    Life   Ins. 
Co.,  267  Fed.  968.    See  Bui.  Ill,  246. 

Income  Tax,  State — Residence. — The 
circuit  court  of  appeals  affirmed  the  decree 
of  the  district  court  (260  Fed.  226)  hold- 
ing that  upon  the  facts  the  complainant 
had  not  effected  a  change  in  his  residence 
from  Massachusetts  to  Rhode  Island,  so  as 
to  exempt  him  from  the  income  tax  of  the 
former  state. — Agassiz  v.  Trefry,  266  Fed. 
8;  See  Bui.  V,  154. 

Assessments — When  Tax  "Imposed". 
— The  question  arose  as  to  the  liability  of 
the  United  States  to  refund  inheritance 
taxes  "  imposed  "  under  the  A\'ar  Revenue 
Act  of  1898,  upon  legacies  paid  subsequent 
to  July  1,  1902,  the  effective  date  of  the 
repealing  act  of  April  12,  1902.  Certain 
legacies  were  paid  after  that  date  and  the 
tax  was  computed  under  a  return  filed  in 
February,  1903.  The  repealing  act  con- 
tained a  clause  providing  that  all  taxes  or 
duties  "  imposed  "  prior  to  its  taking  effect 
should  remain  subject  to  the  terms  of  the 
original  act.  Thereafter,  the  Act  of  June 
27,  1902  required  the  refunding  of  taxes 
on  legacies  paid  prior  to  July  1,  1902  and 
such  taxes  had  been  refunded  in  the  in- 
stant case  but  the  claimants  urged  that  the 
taxes  on  legacies  paid  after  that  date  .should 
likewise  be  refunded  as  they  had  not  been 
"  imposed  "  prior  thereto ;  that  the  word 
implied  an  assessment  which  had  not  been 
made;  that  the  amounts  paid  were  still 
subject  to  certain  claims  not  settled ;  that 
there  was  no  obligation  to  pay  the  tax  be- 
cause the  amount  to  be  paid  was  not  made 
certain  by  assessment  or  was  not  so  certain 
or  so  capable  of  ascertainment  that  reason- 
able minds  could  not  disagree  and  that  the 
exercise  of  judgment  could  not  affect  the 
result,  citing  Hagar  v.  Reclamation  Dis- 
trict, 111  U.  S.  701.  The  contention  fur- 
ther was  that  a  tax  is  not  "  imposed  "  by 
the  simple  declaration  of  a  law  that  prop- 
erty shall  be  subject  to  it  but  only  when 
the  tax  becomes  due  and  payable,  citing 
Mason  v.  Sargent,  104  U.  S.  689,  and 
Hertz  V.  Woodman,  218  U.  S.  205. 

The  Government's  contention  was  that 
if  an  assessment  was  necessary,  the  right  to 
make  it  was  reserved  by  the  repealing  act 
and  that  claimants,  having  made  a  report 
after  the  date  in  question,  of  the  legacies 
and  the  taxes  thereon,  the  report  and  its 


acceptance  by  the  collector  was,  to  all  in- 
tents and  purposes,  an  assessment;  that 
furthermore,  if  an  assessment  was  neces- 
sary for  the  purpose  of  collecting  the  taxes, 
it  was  then  immaterial.  It  was  apparently 
conceded  by  counsel  that  if  a  statute  im- 
poses a  tax  in  such  a  way  that  the  amount 
is  readily  reduced  to  a  certainty,  no  assess- 
ment is  necessary,  which  relieved  the  court 
from  passing  upon  the  meaning  of  the 
word  "  imposed  "  as  it  held  that  the  tax 
in  question  was  thus  readily  ascertainable 
and  this  being  so,  and  the  evidence  of  pos- 
sible claims  against  the  legatees  being  re- 
mote, the  tax  was  properly  held  not  re- 
fundable.— Cochran  v.  United  States,  U.  S. 
Supreme  Court,  Jan.  .3,  1921. 

Assessments — County  Supervision — 
Secured  Debts  —  Double  Taxation — 
Bank  Stock  —  Uniformity.  —  We  can 
commend  a  recent  decision  of  the  Utah 
court  to  those  who  are  confronted  with  the 
customary  appeal  for  exemption  of  intan- 
gible property,  based  upon  the  claim  of 
"  double  taxation  ".  The  decision  is  im- 
portant also  by  reason  of  its  discussion  of 
other  points  of  interest. 

Mandamus  proceedings  were  instituted 
by  the  county  commissioners  to  compel  the 
assessor  to  assess  certain  kinds  of  intan- 
gible property,  to  wit:  conditional  sales 
contracts;  real  estate  contracts  and  leases 
which  he  had  refused  to  assess  and  also  to 
assess  baaik  stock  without  making  a  certain 
deduction  authorized  by  a  statute,  which 
the  commissioners  claimed  to  be  unconsti- 
tutional. 

The  court  promptly  rejected  the  claim 
that  the  commissioners  were  without  juris- 
diction to  direct  the  assessor  as  to  his  con- 
stitutional duty  of  assessing  property,  by 
reference  to  a  statute  (Comp.  Laws  1917, 
§  1400x3),  giving  them  power  to  "super- 
vise the  official  conduct  of  all  county  offi- 
cers "  and  to  "  see  that  they  faithfully  per- 
form their  duties,"  a  statute  which  might 
well  be  considered  by  numerous  other 
states. 

One  class  of  property  which  the  assessor 
failed  and  refused  to  assess  was  so-called 
"  title  retaining  notes  "  and  contracts  on 
conditional  sales,  which  we»e  alleged  to  be 
comprehended  within  the  general  category 
of  mortgages  and  hence  to  be  exempt 
under  the  constitutional  provision  exempt- 
ing mortgages.     This  claim  was  rejected, 
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these  evidences  of  indebtedness  being  held 
not  mortgages  and  exemptions  being  held 
to  require  definite  authority  for  their 
allowance. 

It  was  further  insisted  that  to  tax  these 
species  of  property  would  be  double  taxa- 
tion in  the  legal  sense,  such  as  was  pro- 
hibited by  the  constitution.  The  court 
cited  the  decision  in  Judge  v.  Spencer,  48 
Pac.  1097,  holding  that  taxation  of  both 
the  mortgage  indebtedness  and  the  mort- 
gaged property  was  not  double  taxation,  as 
applicable  here  and  the  illustration  by  the 
automobile  dealers  •f  claimed  double  taxa- 
tion arising  from  their  method  of  disposing 
of  cars,  through  retention  of  a  lien  by 
means  of  an  elaborate  contract,  was  dis- 
posed of  by  a  recital  of  the  actual  situation 
and  the  absence  of  any  such  double  taxa- 
tion, the  supposed  situation  being  termed 
"  fanciful  "  and  "  impossible  ". 

It  was  further  asserted  that  to  tax  these 
contracts  and  credits  would  violate  public 
policy  and  result  in  irreparable  injury  to 
the  business  interests  of  the  state,  a  famil- 
iar suggestion,  often  advanced  in  support 
of  such  claims.  The  court,  while  disclaim- 
ing any  responsibility  for  the  policy  of  the 
state  in  taxation,  expressed  ignorance  of 
how  "  public  policy  would  be  violated  and 
outraged  by  collecting  from  dealers  in 
pianos  or  automobiles,  their  just  propor- 
tion of  taxes  "  suggesting  with  a  tinge  of 
sarcasm  that  "  financial  cataclysms  would 
not  result,  even  if  no  property  of  any  kind 
were  permitted  to  escape  its  proportion  of 
taxation." 

Dire  calamity  was  also  predicted  be- 
cause banks  of  the  state  would  hesitate  to 
discount  the  notes  if  they  were  held  tax- 
able, which  was  likewise  readily  pronounced 
lacking  in  force  or  logic,  by  reference  to 
the  actual  effect  of  the  tax. 

Land  contracts  were  held  clearly  taxable 
as  solvent  credits  w-hen  they  were  such,  a 
fact  to  be  determined  by  the  assessor. 
Leases  w^ere  held  property  and  taxable  as 
such,  their  value  being  a  matter  to  be  de- 
termined by  the  assessor. 

As  to  the  bank  shares,  the  statute  above 
referred  to,  required  the  deduction,  after 
ascertaining  the  aggregate  value  of  the 
shares  less  the  assessed  value  of  the  real 
estate,  of  a  certain  other  sum  based  upon 
the  ratio  of  such  assessed  value  of  real 
estate,  to  the  entire"  value  of  the  capital 
stock,   surplus  and  undivided  profits.      In 


declaring  that  the  effect  of  this  statute  was 
to  violate  the  uniformity  clause  of  the  con- 
stitution, the  court  observed  that  the  Legis- 
lature had  power  to  classify  property  for 
taxation,  a  proposition  which  is  quite  novel 
under  such  a  provision  as  appears  in  sec- 
tion 2  of  article  13  of  the  Utah  constitu- 
tion and  one  w-hich  deserves  further  study. 
However,  as  the  court  proceeds  to  remark 
further  that  this  power  does  not  justify 
special  exemptions,  additional  deductions 
and  lower  rates  to  those  within  a  particular 
class,  unless  the  constitution  so  provides,  it 
is  not  clear  just  what  it  means  by  the  sug- 
gestion that  the  power  to  classify  exists. 
However,  under  the  uniformity  clause  in 
the  Utah  constitution  the  court  was  clear 
that  the  statute  in  question  providing  the 
additional  deduction  in  the  case  of  bank 
stock  was  clearly  unconstitutional  and  the 
mandate  was  issued,  requiring  the  assessor 
to  disregard  it  and  to  assess  such  stock  at 
its  full  value,  deducting  only  the  assessed 
value  of  the  real  estate;  and  to  assess  the 
species  of  credits  above  described. 

This  decision  has  been  described  in  some 
detail  because  it  touches  questions  often  the 
subject  of  common  discussion  but  which 
are  not  so  often  made  the  subject  of  judic- 
ial consideration. — Stillman  v.  Lynch,  192 
Pac.  272. 

Temporary  Presence  ix  a  State  as 
Giving  Jurisdiction  to  Tax.  —  Certain 
residents  of  California  engaged  themselves 
for  a  voyage  to  Alaska  as  fishermen  during 
the  season's  salmon  run.  They  were  absent 
in  all  some  5  months,  3  months  of  which 
Avere  spent  in  Alaska,  although  the  actual 
salmon  fishing  season  lasted  only  about  35 
days,  the  balance  of  the  time  there  being 
spent  in  loading  the  vessel  for  the  return. 
A  statute  of  Alaska  provides  that  an  an- 
nual tax  of  $5  shall  be  collected  from 
every  person  in  the  territory,  for  school 
purposes,  the  same  to  be  payable  between 
April  and  August,  or  as  to  persons  arriv- 
ing after  April,  within  30  days  after  ar- 
rival, upon  10  days'  notice.  It  is  further 
provided  that  employers  shall  deduct  the 
tax  from  the  wages.  This  was  an  action 
to  recover  from  the  employer  the  sums  paid 
over  pursuant  to  the  statute,  upon  the 
ground  that  they  were  unlawfully  with- 
held. 

The  Circuit  Court  of  Appeals  ap- 
proached the  question  from  the  analogy  of 
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the  cases  sustaining  taxes  on  personal  prop- 
erty temporarily  in  a  state,  citing  Kellcy 
V.  Rhoads,  188  U.  S.  1  ;  Fennell  v.  Pauley, 
83  N.  W.  799  ;  Grigsby  Const.  Co.  v.  Free- 
man, 32  So.  399;  Brown  v.  Houston^  114 
U.  S.  633,  and  Eoff  v.  Kennefick,  Ham- 
mond Co.,  96  S.  W.  986,  with  reference  to 
live  stock,  and  property  brought  into  a 
state  for  construction  work.  By  like  rea- 
soning it  held  that  one  who  is  in  a  territory 
for  purposes  of  carrying  on  a  business  dur- 
ing the  season  when  such  business  is  prop- 
erly and  usually  carried  on,  is  subject  to 
tax  within  the  district  where  the  business 
is  carried  on,  notwithstanding  his  perma- 
nent residence  is  not  within  the  jurisdic- 
tion. The  taxes  were  held  properly  col- 
lected and  recovery  was  denied.  —  Alaska 
Packers'  Association  v.  Hedenskoy,  267 
Fed.  154. 

Assessment — Personal  Property  in 
Care  of  Another — Partnership  Liabil- 
ity FOR  Tax  of  a  Partner.  —  Under  a 
New  Hampshire  statute  horses  were  liable 
to  assessment  to  the  person  having  them  in 
his  care.  A  member  of  a  firm  sought  to 
replevy  lumber  belonging  to  the  firm 
seized  for  taxes  on  horses  belonging  to  one 
of  the  partners. 

Relief  was  denied,  the  court  holding 
that  the  firm  was  liable  for  the  taxes  of  one 
of  its  members  and  it  was  the  duty  of  one 
of  the  partners  to  see  that  the  tax  was 
paid. — Bailey  v.  Cooper,  111  Atl.  271. 

Assessment —  Increase  without  No- 
tice —  Injunctive  Relief.  —  Where  the 
statute  requires  notice  to  be  given  a  tax- 
payer when  a  board  increases  the  assess- 
ment of  his  property  over  that  fixed  by  the 
assessor  and  such  notice  is  not  given,  this 
alone  does  not  warrant  relief  by  way  of 
injunction  against  collection  of  the  tax  to 
the  extent  of  the  increase  in  the  assessment. 
The  taxpayer  must  still  show  in  addition 
that  the  assessment  is  excessive.  So  held 
by  the  Indiana  Court  in  Sclilosser  Bros.  v. 
Huff,  128  N.  E.  452. 

Assessment — Ownership  for  Assess- 
ment Purposes. — It  was  held  by  the  Wis- 
consin court  that  goods  found  in  a  car  at 
the  railroad  station  on  assessment  date,  con- 
signed to  a  person,  were  presumptively  his 
and  properly  assessed  to  him ;  that  denial 
of    ownership    was   insufficient   in    the   ab- 


sence of  further  evidence  to  show  that  title 
had  not  passed.  It  was  also  held  that 
goods  found  in  his  warehouse  addressed  to 
purchasers  were  properly  assessable  to  him 
as  owner  until  delivered  to  the  railroad 
company  for  shipment,  and  having  been 
assessed  to  him  as  agent,  he  could  not  com- 
plain, as  for  an  invalid  assessment. — State 
V.  Bousley,  179  N.  W.  783. 

Discriminatory  Assessment — Injunc- 
tion —  Range  Cattle.  —  An  injunction 
against  a  collector  w-ho  threatened  to  sell 
cattle  of  plaintiff  for  non-payment  of  taxes 
was  made  permanent  where  plaintiff  showed 
gross  discrimination  in  the  assessment  of 
his  cattle  and  alleged  irreparable  injury, 
owing  to  the  scattering  of  the  herd  and  the 
confusion  arising  from  cattle  carrying  his 
brand  being  mixed  with  those  of  other 
owners.  —  Bass  v.  Alderman,  86  So.  245 
(Fla.). 

Town  Lots  —  Separate  Assessment 
Necessary.  —  The  Arkansas  court  held, 
following  its  previous  decision  in  Campbell 
V.  Sanders,  210  S.  W.  934,  that  the  assess- 
ment of  two  lots  under  one  valuation  was 
incorrect,  even  though  owned  by  one  per- 
son, and  the  sale  thereof  for  taxes  was 
void.  —  Moseley  v.  Georgia  State  Sav. 
Assoc'n,  224  S.  W.  619. 

Assessment  —  Inequality  and  Uni- 
formity—  Discrimination.  —  The  Cali- 
fornia court  held  that  where  a  systematic 
assessment  of  property,  other  than  that  of 
complainant,  was  shown  to  be  made  at  a 
fraction  of  full  value  while  that  of  com- 
plainant was  made  at  more  than  full  value 
and  that  such  facts  were  known  to  the  as- 
sessing body,  complainant  was  entitled  to 
judgment  for  the  taxes  in  excess  of  such 
as  they  would  be  upon  an  assessment  sim- 
ilar to  that  of  other  owners.  Where  the 
officers  knew  and  admitted  the  injustice 
but  desired  the  matter  to  be  tested,  some- 
thing akin  to  fraud  existed  which  made 
the  case  all  the  stronger.  —  So.  Pac.  Land 
Co.  V.  San  Diego  County,  191  Pac.  931. 

Assessment  —  Injunctive  Relief — 
Remedy  at  Law.  —  The  Oklahoma  court 
held,  following  precedent,  that  relief  from 
assessments  should  not  be  granted  through 
an  action  in  equity  where  there  was  a  plain, 
specific  and  adequate  remedy  at  law,  and 
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where,  as  in  the  instant  case,  such  a  rem- 
edy was  provided  through  an  appeal  to  the 
court,  that  remedy  was  exclusive. — Buscy  v. 
Prehistoric  Oil  df  Gas  Co.,  191  Pac.  1033. 

Assessment —  Injunctive  Relief. — 
Where  a  person  is  assessed  for  property 
which  he  does  not  own,  the  assessment  is 
illegal  and  he  may  seek  relief  by  injunc- 
tion to  restrain  collection  and  he  is  not 
compelled  to  resort  to  a  remedy  at  law  for 
review  of  the  assessment.  —  Silver  field  v. 
Multnomah  Comity,  192  Pac.  413. 

Assessment  —  Relief  —  Remedy  at 
Law  Exclusive.  —  The  California  court 
held  that  while  the  county  board  could  not 
increase  an  assessment  except  upon  com- 
plaint made,  yet  when  such  increase  had 
been  made  without  any  complaint  appear- 
ing on  record  in  its  proceedings,  the  prop- 
erty owner  affected  was  not  entitled  to  re- 
lief by  certiorari  where  a  plain  and  ade- 
quate remedy  at  law  existed,  by  payment 
of  the  tax  and  suit  to  recover  any  amount 
illegally  assessed,  in  which  proceeding  all 
questions  of  jurisdiction  could  be  litigated. 
— Rickard  v.  Council  of  City  of  Santa  Bar- 
bara, 192  Pac.  726. 

Assessment  —  Appeal  Lies  as  to 
Quantities  as  well  as  to  Total  Value. 
— In  a  suit  to  reduce  an  assessment  because 
excessive,  the  county  claimed  that  the 
action  would  not  lie  because  as  the  dispute 
arose  over  the  quantity  of  lumber  on  the 
land,  that  error  should  have  been  corrected 
by  appeal  to  the  assessor.  The  court  re- 
jected this,  holding  that  the  assessment  was 
made  of  the  land  with  all  timber  included, 
and  that  the  valuation  was  therefore  the 
question  at  issue. — Stimson  Timber  Co.  v. 
Mason  County,  192  Pac.  994. 

Special  Assessments — Classification 
— Benefits.  —  Under  a  statute  of  Wash- 
ington the  county  officers  were  authorized 
to  lay  out  pest  districts  to  accomplish  the 
destruction  of  vermin  and  it  was  provided 
that  such  officers  "  may  classify  the  lands." 
As  a  matter  of  fact  the  assessments  were 
levied  in  a  district  at  a  flat  rate  of  10  cents 
per  acre.  The  court  held  this  improper  ; 
that  the  word  "  may  "  should  be  construed 
as  "  shall  ",  making  it  mandatory  to  clas- 
sify the  lands  and  the  taxes  were  enjoined. 
—State  v.  Bartlett,  192  Pac.  945. 


Situs  —  Intangible  Property  —  For- 
eign Corporation  —  Involuntary  Pay- 
ment.— The  Vermont  court  held  that  the 
accounts  payable  to  a  foreign  corporation, 
having  a  manufacturing  plant  in  the  state, 
representing  amounts  due  it  from  purchas- 
ers of  its  products,  had  no  situs  in  the 
state  as  all  its  operations,  other  than  manu- 
facturing, Avere  conducted  from  its  home 
office  in  the  foreign  state,  where  all  its 
accounts  were  kept,  sales  made  and  pay- 
ments received.  The  fact  that  the  accounts 
were  listed  with  the  tax  official  was  not 
important,  inasmuch  as  the  filing  of  the 
list  was  accompanied  by  a  statement  deny- 
ing the  taxability  of  the  accounts.  The 
letter  of  protest  upon  payment  of  the  tax 
was  held  sufficient  to  support  the  claim  of 
involuntary  payment  and  suit  to  recover. — 
Nafl  Metal  Edge  Box  Co.  v.  Town  of 
Readsboro,  111  Atl.  386. 

Cars  —  Situs  —  Method  of  Assess- 
ment. —  In  a  Louisiana  case  it  was  held 
that  cars  owned  by  a  foreign  oil  company, 
used  by  it  to  transport  its  oil,  were  taxable 
to  it  in  the  state,  based  upon  the  average 
travel  in  the  state  as  determined  from  the 
records  of  the  railroad  companies  which 
hauled  the  cars;  that  the  statute  declaring 
the  situs  of  such  cars  to  be  in  the  parish 
and  municipality  where  the  state  capitol 
was  located  was  not  objectionable ;  that  the 
state  tax  levied  thereon  was  valid  but  the 
parish  and  municipal  taxes  were  invalid  as 
the  cars  had  no  situs  in  these  subdivisions. 
The  statute  provided  that  the  proportion' 
of  the  total  cars  of  the  company  was  to 
be  determined  by  the  Board  of  State  Affairs 
"under  such  fair  and  just  rules  and  reg- 
ulations "  as  it  might  establish  and  that  in 
the  absence  of  a  report  by  the  company 
the  assessment  might  be  made  as  the  Board 
might  "  otherwise  determine  to  be  just  and 
fair."  These  provisions  were  held  not  to 
oft'end  any  constitutional  right  of  the  com- 
pany.— Constantin  R'ef.  Co.  v.  Day,  85  So. 
613. 

Intangible  Property — Situs — Dece- 
dent's Estate. — The  Kentucky  court  held 
taxable  the  intangible  personal  property  of 
a  decedent  who  died  prior  to  assessment 
date  and  for  whose  estate  no  administrator 
was  appointed  until  after  such  date.  The 
property  consisted  of  stocks  and  bonds  all 
located  in  a  foreign  state.     The  reasoning 
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of  the  court  is  that  while  the  theory  that 
the  ownership  of  the  administrator  relates 
back  to  the  date  of  the  deceased  may  be  a 
legal  fiction,  it  is  preferable  to  the  "  im- 
possible fiction  "  that  during  the  interim, 
the  property  disappears  temporarily,  to  be 
later  reclaimed.  The  contrary  ruling  of 
the  Wisconsin  court  in  Hay  den  v.  Roc's 
Adm'r,  28  N.  W.  186,  is  examined  at 
length  and  rejected  in  favor  of  the  hold- 
ings in  Massachusetts  and  New  York, 
which  are  held  in  point.  A  point  of  local 
interest  decided  was  that  there  was  no  de- 
linquency as  the  Administrator  had  listed 
the  estate,  though  claiming  it  non-taxable, 
whereupon  the  assessors  had  refused  to 
assess  it  and  this  was  a  proceeding  by  the 
Auditor's  agent  to  compel  assessment. — 
Commonwealth  v.  Bingham's  Adm'r,  223 
S.  W.  999. 

Capital  Stock  —  Domestic  Corpora- 
tion Owning  Shares  in  Another. — 
Under  the  Pennsylvania  law  for  the  taxa- 
tion of  capital  stock  the  stock  is  considered 
as  representing  the  property  and  if  the 
latter  is  taxed  the  shares  are  exempt. 

This  was  applied  to  a  domestic  corpora- 
tion o\\Tiing  shares  in  another  domestic 
corporation,  only  a  portion  of  whose  cap- 
ital stock  was  taxable  because  a  portion  of 
such  shares  represented  property  situated 
outside  the  state.  It  was  held  that  only  a 
like  proportion  of  the  stock  of  the  holding 
corporation  was  exempt  from  the  capital 
stock  tax,  although  a  literal  interpretation 
of  the  statute  would  exempt  the  entire 
stock.  —  Co7umomvealth  v.  Shenango  Fur- 
nace Co.,  110  Atl.  721. 

Insurance  Company  —  Premium  Re- 
ceipts.— In  an  Iowa  case  it  was  held  that 
the  tax  imposed  upon  premium  receipts 
should  not  be  applied  to  premiums  re- 
turned upon  cancellation  of  policies,  "  re- 
ceipts "  being  held  such  as  were  actually 
earned  and  which  the  company  had  a  right 
to  retain  as  its  own,  without  the  liability 
to  return  any  portion  not  fully  earned.  It 
was  also  held  that  premiums  received  from 
another  company  for  reinsurance  were  not 
to  be  included,  as  such  inclusion  would 
operate  to  tax  as  premium  receipts  those 
already  taxed  to  the  insuring  company  as 
its  receipts  from  the  policyholder.  —  In  re 
Continental  Casualty  Co.;  Appeal  of  Great 
American  Ins.  Co.,  179  N.  W.   185. 


Car  Companies — "  Operating". — The 
California  court  held  that  cars  owned  by 
a  foreign  company  but  which  were  turned 
over  to  another  company  for  use  by  it  in 
hauling  oil  over  the  railroads  of  the  state, 
was  nevertheless  "  operating  upon  railroads 
within  the  state,"  Avithin  the  meaning  of 
the  act  imposing  a  tax  upon  the  gross  earn- 
ings of  such  companies.  The  word  "  oper- 
ating "  was  held  to  be  used  in  the  intran- 
sitive as  "acting  effectively". — Union  Tank 
Line  Co.  v.  Richardson,  191  Pac.  697. 

Corporation  Franchise  —  "  Doing 
Business  ".  —  The  New  York  Court  of 
Appeals,  in  reversing  a  decision  of  the 
lower  court  in  a  recent  case,  construed  the 
tax  laws  imposing  an  initial  license  fee 
upon  foreign  corporations  for  the  privilege 
of  doing  business  in  the  state  and  an  an- 
nual franchise  tax  upon  the  doing  of  busi- 
ness and  employment  of  capital,  in  a  man- 
ner seemingly  different  from  the  construc- 
tion placed  upon  these  laws  in  prior  de- 
cisions. Doubtless  the  ever-varying  sets  of 
facts  presented  by  this  class  of  cases  often 
lead  one  to  suspect  a  departure  from  estab- 
lished principles  when  what  really  happens 
is  the  application  of  those  principles  to  the 
new  facts. 

Here  a  Connecticut  corporation,  owning 
tlie  securities  of  other  corporations  oper- 
ating railways  in  the  Philippine  Islands 
employed  a  management  corporation  in 
New  York  to  direct  the  plans  for  the 
financing  of  those  corporations.  For  that 
purpose  it  had  issued  its  own  securities 
and  had  deposited  securities  which  it 
owned,  with  a  New  York  trust  company  as 
security  for  such  issues.  It  held  directors' 
meetings  in  New  York,  had  its  only  bank 
account  in  that  state,  consisting  of  divi- 
dends and  interest  derived  from  its  secur- 
ities. These  activities  were  claimed  by  the 
state  to  bring  the  corporation  within  the 
tax  laws  in  question  as  doing  business  and 
employing  capital  in  the  state  during  the 
year  1916.  This  claim  was  rejected  by  the 
court,  which  held  that  the  corporation  was 
not  doing  business  within  the  legislative  in- 
tendment, which  was  stated  to  be  that  the 
corporation  must  be  "  accomplishing  acts 
and  activities  Avithin  the  state  which  the 
state  might  reasonably  and  with  ordinary 
interstate  comity,  interdict  or  prevent  and 
the  doing  of  which  was  a  privilege  which 
required  governmental  consent,  supervision 
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and  control  and  which  necessitated  or 
sought  governmental  opportunity  and  pro- 
tection, to  be  compensated  or  balanced  by 
contributions  through  taxation  to  the  bur- 
den of  government." 

The  acts  in  question  were  held  not 
within  this  test  as  "  in  the  world  of  busi- 
ness and  industry  it  would  not  have  been 
thought  that  they  [the  acts]  were  subject 
to  the  interdiction  or  required  for  their 
validity  or  regularity  the  franchise  of  the 
state.  The  use  or  occupation  by  a  foreign 
corporation  of  an  office  in  this  state  for, 
and  the  exercise  there  of  the  management 
or  conducting,  in  whole  or  in  part,  of  its 
internal  affairs,  is  not  within  the  intend- 
ment of  the  Tax  Law^,  the  doing  of  busi- 
ness in  this  state.  A  foreign  corporation 
may  be  within  this  state  for  corporate  pur- 
poses and  not  be  doing  business  here  within 
the  meaning  of  the  taxing  statutes."  The 
activities,  the  court  says,  "  related  to  the 
management  of  its  internal  affairs,  the 
owning  and  holding  of  property  and  the 
distribution  of  its  avails,  and  were  not  ex- 
ercised for  the  purpose  of  continued  efforts 
in  the  pursuit  of  profit  and  gain.  .  .  . 
Such  activities  are  merely  incidental  to  its 
corporate  organization  and  the  ownership 
of  corporate  assets."  {People  v.  Roberts, 
154  N.  Y.  1.) 

These  somewhat  extended  quotations  arc 
given  because  they  indicate  to  the  reviewer 
a  rather  changing  view  as  to  the  real  nature 
and  effect  of  statutes  such  as  these,  which 
have,  after  all,  a  more  theoretical  than 
practical  justification,  as  tax  laws. — People 
ex  rel.  Manila  Elec.  R.  R.  cr=  L.  Co.  v. 
Knapp,  128  N.  E.  892. 

Franchise — Insuranxe  Contracts. — 
The  New  York  law  imposes  a  tax  upon 
corporations  "  doing  an  insurance  busi- 
ness," measured  by  "  all  premiums "  re- 
ceived "  on  all  policies,  certificates,  re- 
newals, policies  subsequently  cancelled,  in- 
surance 'and  reinsurance."  Held :  a  con- 
tract for  an  annuity,  which  is  not  one  to 
compensate  for  a  loss  on  a  specified  contin- 
gency is  not  a  contract  for  insurance,  and 
the  price  paid  for  an  annuity  is  not  a 
"  premium  "  so  as  to  enter  into  the  deter- 
mination of  the  corporation's  franchise 
tax. — Metropolitan  Life  Insurance  Co.  v. 
Knapp,  184  N.  Y.  Supp.  345. 

Franchise   Fee  —  Foreign  Corpora- 


tion— No  Par  Value  Stock. — Where  the 
state  of  incorporation  provides  for  the  issue 
of  no  par  value  stock  and  that  for  the  pur- 
pose of  fixing  the  franchise  fee  such  stock 
shall  have  a  value  of  $100  per  share,  that 
provision  becomes  a  part  of  the  charter 
and  governs  the  franchise  fee  upon  appli- 
cation to  do  business  in  another  state.  A 
Delaware  corporation  which  had  qualified 
in  Michigan  and  had  thereafter  amended 
its  charter,  changing  its  common  stock 
(which  had  previously  had  a  par  value  of 
$25)  to  no  par  value  stock,  was  held  re- 
quired to  pay  a  fee  based  upon  such  stock 
at  $100  per  share.  —  Detroit  Mortgage 
Corp'n  V.  Vaughan,  178  N.  W.  697. 

Franchise  —  Foreign  Corporation — 
Interstate  Commerce. — A  further  phase 
of  the  extensive  litigation  over  the  Mis- 
souri franchise  tax  on  foreign  corporations 
Avas  reached  when  the  court  recently  held 
that  it  was  not  unconstitutional,  in  fixing 
the  franchise  tax  on  a  foreign  railroad 
company  engaged  largely  in  interstate  com- 
merce, to  compute  it  by  taking  the  propor- 
tion of  the  total  value  of  the  capital  stock 
and  surplus  which  the  entire  property  in 
the  state  bore  to  the  entire  property  every- 
where. The  company  claimed  that  only 
the  property  employed  in  the  state  in  intra- 
state commerce  should  be  taken.  The  court 
relied  entirely  upon  the  decision  in  St. 
Louis  S.  JV.  V.  Arkansas,  235  U.  S.  350, 
and  quoted  at  length  from  the  opinion. — 
State  V.  Williams,,  224  S.  W.  822. 

Licenses  —  Discriminatory  Classifi- 
cation. —  The  California  court  construed 
an  ordinance  purporting  to  regulate  and 
license  the  business  of  plumbing  and  found 
it  so  lacking  in  a  fair  application  of  its 
regulatory  provisions  as  to  render  it  void ; 
that  instead  of  being  an  appropriate  exer- 
cise of  the  police  power  to  protect  the 
public  health,  its  effect  was  to  create  ex- 
emptions to  some,  while  restricting  and 
regulating  others  in  the  same  trade. — Aaroe 
v.  Crosby,  192  Pac.  97. 

Licenses — Constitutionality — Auto- 
mobiles.— The  Ohio  court  held  the  act  of 
1919,  providing  for  the  levy  of  a  license 
tax  on  motor  vehicles,  free  from  attack  on 
constitutional  grounds,  it  being  claimed  to 
be  contrary  to  the  uniformity  clause,  be- 
cause a  revenue  measure  and  designed  to 
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raise  a  sum  largely  in  excess  of  the  cost  of 
administration  and  enforcement  of  the  law. 
The  only  limitations  upon  license  or  ex- 
cise ta-xes  being  that  they  shall  be  free  from 
discrimination  and  reasonable  in  amount, 
the  court  held  that  the  presumption  of 
reasonableness  was  not  overcome  by  the  ob- 
jections urged  and  that  the  act  had  a  rea- 
sonable basis  of  classification.  —  Savicrs  v. 
S»iit/i,  128  N.  E.  269. 

Licenses  —  "Manufacturer".  —  The 
Louisiana  court  held  that  bottled  soda  water 
and  coca-cola  were  manufactured  bever- 
ages so  as  to  exempt  the  concern  selling  the 
same  from  a  license  tax.  A  definition  of 
a  "  manufacturer "  taken  from  an  earlier 
decision  is  given. 

The  same  court  also  held  that  a  company 
which  made  and  sold  ice,  meal,  ice  cream, 
soda  water,  pop,  and  which  converted  hogs 
into  pork  products  was  a  "  manufacturer  " 
and  was  exempt,  the  milk  cans  sold  but 
not  manufactured  by  it  being  few  and  the 
sales  being  held  incidental  to  its  business. — 
Ballard  v.  Hammond  Coca-Cola  Bottling 
Co.,  85  So.  597;  Sa??te  v.  Kentwood  Ice 
Mfg.  C7--  Bottling  Works,  85  So.  598. 

Licenses  —  Tonnage  Tax — Constitu- 
tionality.—  The  1919  Act  of  Alabama 
imposing  a  tax  as  a  "  privilege  or  license  " 
tax  upon  ore  mined,  was  attacked  upon 
various  constitutional  grounds.  It  was 
held  free  from  objection  as  being  in  effect 
a  property  tax  and  void  because  not  uni- 
form, or  as  being  an  additional  tax  upon 
the  owner,  or  as  applied  to  complainant, 
because  its  ore  was  but  one  portion  of  its 
business  of  manufacturing  steel,  the  ore 
being  used  in  its  own  furnaces.  The  court 
further  held  that  the  tax  could  properly 
be  placed  either  upon  the  lessee  or  the 
owner.  The  act  exempted  ore  mined  at 
wagon  mines  where  the  ore  was  removed 
in  wagons  and  not  in  railroad  cars.  This 
was  held  not  such  a  discrimination  as  to 
render  the  act  invalid.  The  report  of  the 
case  contains  an  elaborate  reference  to  de- 
cisions as  to  what  are  "  property "  taxes 
and  to  license  tax  cases. — Republic  Iron  &" 
Steel  Co.  v.  State,  86  So.  65. 

Licenses — Classification — "Dealer". 
— In  a  recent  case  the  Louisiana  court  dis- 
cussed at  length  various  phases  of  the  law 
applicable  to  license  taxes.      It  was  held 


that  a  license  was  not  invalid  because  the 
graduation  was  not  perfect  or  because  the 
rate  for  sales  of  $100  was  the  same  as 
$2400  sales ;  or  because  the  act  was  in  real- 
ity attributable  to  the  police  power  though 
stated  to  be  a  revenue  measure,  the  court 
stating  as  to  this  that  the  "  nature  of  any 
measure  has  to  be  determined  from  its 
operation,  and  not  from  the  name  given  to 
it."  "The  defendant,  a  pawnbroker,  was 
held  subject  to  the  tax  as  a  dealer  in  pistols 
though  selling  only  those  pledged  and  not 
redeemed,  the  court  rejecting  the  contrary 
ruling  in  M ornin gstar  v.  State,  Z3  So.  485 
(Ala.),  cited  by  defendant. — State  v.  Wine- 
hill  df  Rosenthal,  86  So.  181. 

Licenses  —  One  Tax  Covers  All 
Places  of  Business. — Under  an  act  levy- 
ing a  privilege  upon  each  person,  firm  or 
corporation  engaged  in  the  business  speci- 
fied, the  Mississippi  court  held  that  only 
one  tax  was  due  and  not  one  for  each 
county  in  which  a  store  or  place  of  busi- 
ness was  located.  —  Sperry  &=  Hutchinson 
Co.  V.  Harbison,  86  So.  455. 

License  —  Police  Power  of  Munici- 
pality.— The  West  Virginia  court  held  it 
to  be  the  settled  law  in  that  state  that  a 
municipality  had  no  inherent  police  power 
to  license  occupations;  that  it  had  only 
such  power  as  was  granted  by  the  state 
law,  hence  when  the  state  had  licensed  an 
occupation,  the  city  had  no  discretion  to 
refuse  a  city  license  for  the  occupation. — 
State  V.  City  of  Grafton,  104  S.  E.  487. 

Licenses — Inspection  Fees  —  Inter- 
state Commerce.  —  A  fee  may  be  upheld 
under  the  taxing  power  though  designated 
as  an  inspection  fee  and  being  excessive  for 
the  latter  purpose  only  (177  U,  S.  189). 

A  license  tax  on  the  sale  of  oil  is  in- 
valid as  to  oil  brought  into  a  state  in  inter- 
state commerce  and  sold  in  the  original 
packages  {Askren  v.  Cont.  Oil  Co.,  252  U. 
S.  444)  but  is  valid  as  applied  to  oil  sold 
at  retail  after  breaking  the  original  pack- 
ages. The  invalid  and  valid  taxes  may  be 
severed  and  the  latter  only  enforced  even 
though  a  lump  sum  be  demanded  (197  U. 
S.  60).  A  license  tax  on  sales  is  not  ob- 
noxious to  the  Georgia  constitution  re- 
quiring all  taxation  to  be  uniform  and  ad 
valorem  on  all  property  subject  to  be  taxed, 
such  tax  not  being  on  property  but  on  busi- 
ness.— Texas  Co.  v.  Brown,  266  Fed.  577. 
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RECENT  PUBLICATIONS 

EDITED  BY  HARLEY  L.   LUTZ 
Oberlin,  Ohio 


The  Taxatiox  of  Excess  Profits  in 
Great  Britain.  A  study  of  the  British 
excess  profits  duty  in  relation  to  the  prob- 
lem of  excess  profits  taxation  in  the  United 
States.  A  report  prepared  for  the  Com- 
mittee on  Wax  Finance  of  the  American 
Economic  Association.  By  Robert  Murray 
Haig,  assisted  by  George  E.  Holmes. 
American  Economic  Association,  Princeton, 
N.  J.     Pages  xii,  244.    Price,  $2.50. 

In  these  days  one  must  travel  far  to  hear 
any  kind  word  about  the  American  excess 
profits  tax.  The  lack  of  a  dissenting  voice 
in  its  general  denunciation  has  always 
aroused  a  lurking  suspicion  in  the  re- 
viewer's mind.  Such  unanimity  is  a  rare 
phenomenon  in  the  world  of  taxation,  and 
one  finds  it  hard  to  believe  that  it  is 
wholly  the  result  of  careful  weighing  of 
the  merits  and  defects  of  the  poor,  despised 
excess  profits  tax.  Rather  one  inclines  to 
the  opinion  that  a  scapegoat  has  been  sin- 
gled out  to  bear  the  attack  of  a  business 
community  tired  and  exasperated  with  the 
accumulated  irritation  of  unaccustomed  tax 
burdens — burdens  borne  with  some  degree 
of  cheerfulness  or  resignation  during  the 
excitement  of  war,  but  now  to  be  no  longer 
endured. 

Whatever  the  explanation,  there  can  be 
little  doubt  of  the  facts:  public  opinion 
has  turned  down  its  thumb,  and  the  excess 
profits  tax  appears  to  be  doomed.  But 
something  must  take  its  place,  and  in  the 
current  discussion  of  substitutes  things  are 
being  said  about  the  excess  profits  tax 
which  show  either  an  extraordinary  ignor- 
ance of  its  real  nature  or  a  willingness  to 
misrepresent  it.  If  the  excess  profits  tax 
is  to  go,  it  should  at  least  be  convicted  on 
its  merits,  and  arguments  for  any  given 
substitute  ought  not  to  rely  for  strength 
on  ignorance  of  the  nature  of  the  excess 
profits  tax. 

Under  the  circumstances  the  appearance 
of  Professor  Haig's  study  of  the  British 
excess  profits  tax  is  most  fortunate.  Here 
are  just  a  few  pertinent  facts  and  conclu- 
sions: in  the  five  years,  1916-1920,  the 
British  excess  profits  duty  yielded  nearly 
four   billion    pounds,    approximately    one- 


fourth  of  the  total  tax  and  non-tax  rev- 
enue of  those  years;  in  the  single  year, 
1919-1920,  the  yield  was  a  billion  and  a 
third.  Great  Britain  has  not  given  up  the 
excess  profits  tax.  After  the  war  the  tax 
was  continued  for  a  year  with  the  rate  re- 
duced from  80%  to  40%,  and  the  next 
year,  so  far  from  repealing  the  tax,  it  was 
continued  to  August  5,  1921,  at  the  in- 
creased rate  of  60%.  Professor  Haig 
finds  that  the  tax  has  "  caused  no  business 
failures  and  has  apparently  not  seriously 
undermined  the  stability  of  the  business 
structure  generally  " ;  he  finds  that  it  has 
had  some  repressive  effect  on  business, 
though  probably  not  more  than  would 
have  been  caused  by  any  alternative  tax. 
The  best  informed  opinion  appears  to  be 
that  the  tax  has  not  been  a  cause  of  in- 
creased prices. 

These  few  references  should  be  sufficient 
to  indicate  the  flood  of  light  which  Pro- 
fessor Haig's  report  is  capable  of  throwing 
upon  the  current  discussion  of  the  Amer- 
ican excess  profits  tax.  In  fact,  the  whole 
report  was  written,  not  merely  to  give  an 
account  of  the  British  tax  for  its  own  sake, 
but  primarily  to  help  Americans  to  under- 
stand the  nature  of  excess  profits  taxation 
in  general  and  of  our  own  tax  in  partic- 
ular. The  report  deserves  careful  study  by 
every  student  to  whom  such  an  understand- 
ing is  an  object. 

This  report  was  prepared  under  the  aus- 
pices of  the  Committee  on  War  Finance  of 
the  American  Economic  Association.  Both 
Professor  Haig  of  Columbia  University 
and  his  assistant,  Mr.  George  E.  Holmes, 
are  well  known  to  the  public  as  tax  experts 
of  high  standing,  and  both  are  held  in 
high  esteem  by  their  fellow  members  of  the 
National  Tax  Association.  The  report 
comprises  four  main  parts.  The  first  is  an 
historical  account  of  the  origin  and  evolu- 
tion of  the  law.  It  is  brief  and  to  the 
point.  Part  II  is  devoted  to  interpretation 
and  procedure.  This  part,  which  occupies 
half  of  the  whole  report,  is  highly  tech- 
nical, going  into  great  detail  upon  a  multi- 
tude of  topics,  with  constant  comparison 
of   British  and  American  law  and  proce- 
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dure ;  a  discussion  w  hich  will  appeal  to 
the  accountant,  the  lawyer,  and  the  tax  ex- 
pert, rather  than  to  the  general  reader. 
Part  III,  containing  the  discussion  of  fiscal 
and  economic  consequences,  contains  matter 
of  great  interest  which  every  student  of 
taxation  will  value.  The  fourth  part  con- 
tains a  chapter  on  the  future  of  special 
profits  taxation  in  Great  Britain  and  vari- 
ous appendices.  The  book  is  fully  indexed. 
In  the  wealth  of  matter  here  presented, 
it  is  difficult  to  choose  topics  for  special 
mention.  In  the  opinion  of  the  reviewer, 
perhaps  the  most  valuable  contribution  is 
the  evidence  relating  to  the  British  admin- 
istrative methods  and  the  keen  comparison 
with  the  administration  of  our  own  excess 
profits  tax.  By  giving  a  high  degree  of 
power  and  responsibility  to  their  local  offi- 
cials, by  treating  the  taxpayer  fairly,  by 
permitting  a  wide  elasticity  to  meet  the 
peculiarities  of  special  cases,  by  relieving 
the  taxpayer  of  most  of  the  burden  of  in- 
terpreting and  applying  the  law,  the  Brit- 
ish administration  has  been  extraordinarily 
successful  in  protecting  the  rights  of  the 
government  while  maintaining  the  respect 
and  good  will  of  the  taxpayers.  Here  is 
where  the  most  valuable  lesson  for  our  own 
law  makers  and  administrators  is  to  be 
■found. 

In  view  of  the  reckless  statements  now 
current  as  to  the  effect  on  prices  of  the 
American  excess  profits  tax,  the  reviewer 
cannot  resist  the  temptation  to  quote  this 
paragraph,  which  concludes  the  author's 
discussion  of  the  evidence  on  this  point : 

"  It  is  not  easy  to  understand  how  a 
tax  which  is  imposed  only  after  mod- 
erate profits  have  been  accumulated 
can  operate  in  an  important  and  direct 
fashion  as  a  cause  of  high  prices,  if 
the  market  is  freely  competitive.  Even 
in  a  seller's  market  such  as  exists  in 
many  lines  today,  the  power  to  charge 
a  high  price  is  not  dependent  upon  the 
existence  of  such  a  tax.  There  prob- 
ably are  long-time,  indirect  effects  in 
the  direction  of  increased  prices  from 
a  business  tax  such  as  this.  If  the 
Duty  does  encourage  laxity  in  man- 
agement, there  would  be  a  reflection 
in  prices.  The  slightest  repression  on 
enterprise  —  and  this  tax  undoubtedly 
does  exercise  some  repression  in  the 
long  run — would  be  expected  to  have 
such  effects." 

Fred  Rogers  Fairchild. 


Adams,  T.  S.  Needed  Tax  Reform  in 
the  United  States,     pp.  36. 

Under  the  above  caption  are  reprinted 
in  pamphlet  form  the  series  of  articles 
from  the  pen  of  Professor  Adams  in  the 
New  York  Evening  Post.  These  articles, 
ten  in  number,  deal  with  certain  weak 
points  in  the  present  scheme  of  federal 
taxation,  and,  taken  as  a  whole,  they  con- 
stitute a  very  effective  statement  of  the  case 
for  federal  tax  revision  and  simplification, 
without  sacrifice  of  revenue. 

Professor  Adams  argues  that  the  excess 
profits  tax  on  corporations  should  be  re- 
pealed and  the  excessive  progression  of  the 
income  tax  should  be  modified.  The  for- 
mer tax  bears  very  unequally  on  different 
concerns,  according  to  the  accidents  of 
corporate  organization  and  capitalization  at 
the  time  the  law  was  passed ;  its  complex- 
ity and  technicalities  have  resulted  in  an 
enormous  accumulation  of  unaudited  re- 
turns, with  claims  for  back  taxes  running 
to  very  large  sums,  a  very  favorable  con- 
dition for  political  jobbery;  and  its  pro- 
ductivity promises  to  diminish  rapidly. 
The  income  tax  rates  rise  to  a  level  which 
likewise  encourage  evasion,  stimulate  the 
search  for  tax-free  investments,  while  the 
Treasury  becomes,  to  a  dangerous  degree, 
dependent  upon  a  single  revenue  source. 
As  an  offset  for  these  changes  he  proposes 
a  moderate  tax  on  the  savings  of  both  cor- 
porate and  other  business  concerns  which 
are  reinvested  in  the  business. 

His  case  against  the  excess  profits  tax 
is  based  upon  fiscal  and  administrative 
grounds,  and  the  bugaboo  of  universal 
shifting  of  this  tax  to  the  consumer  is 
effectively  disposed  of.  He  concludes  that 
the  profits  tax  has  served  as  an  excuse  for 
high  prices,  but  not  as  a  cause,  since  there 
is  no  definite  correlation  between  the  course 
of  prices  and  the  volume  of  profits.  This 
conclusion  is  confirmed  by  the  more  ex- 
tensive research  of  Professor  Friday,  in  his 
recently  published  "  Profits,  Prices  and 
Wages  ". 

The  sales  tax  is  also  examined  and,  in 
the  forms  in  which  it  is  usually  presented, 
is  opposed,  on  the  grounds  of  administra- 
tive complexity  and  inevitable  discrimina- 
tion. Since  a  discriminative  selection  is 
unavoidable,  Professor  Adams  suggests  the 
elimination  of  the  more  unproductive  fea- 
tures of  the  present  consumption  taxes  and 
the  extension  of  the  system  to  include  a 
somewhat  larger  list  of  articles,  in  accord- 
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ance  with  the  principle  of  "no  taxes  on 
necessaries,  moderate  taxes  on  savings,  and 
heavy  taxes  on  waste  ".  Readjustment  of 
the  income  and  excess  profits  taxes  would 
involve  a  loss  of  about  $500,000,000,  which 
could  easily  be  obtained  from  new  con- 
sumption taxes. 

The  crucial  questions,  the  answers  to 
which  will  determine  the  general  scope  and 
character  of  tax  revision,  are  the  follow- 
ing: 

First,  shall  we  reduce  the  aggregate  tax 
burden  or  reduce  the  debt?  There  is  only 
one  sound  answer  to  this  question,  and 
this  Professor  Adams  gives,  in  urging  the 
continuation  of  a  program  of  taxation 
which  will  enable  the  nation  to  pay  as  it 
goes  and  meet  its  debt  obligations  as  they 
mature. 

Second,  shall  we  retain  a  progressive 
income  tax?  The  author  replies  that  it 
should  be  kept,  despite  the  obvious  diffi- 
culties, but  with  some  correction  of  the 
excessive  rates. 

Third,  what  shall  be  done  with  the  ex- 
cess profits  tax?  His  recommendation  on 
this  point  has  already  been  given.  Reten- 
tion of  this  tax,  he  believes,  will  discredit 
the  whole  scheme  of  income  and  profits 
taxation  because  neither  the  government 
nor  the  taxpayer  is  able  to  meet  its  de- 
mands. It  is  confined  to  corporations,  but 
it  does  not,  for  this  class,  "  define  with 
accuracy  or  tax  with  justice  true  '  excess 
profits '  ". 

The  existing  tax  laws  of  Rhode  Island 
contain  at  many  points,  suggestions  which 
will  be  of  general  interest  to  other  states 
and  to  students  of  taxation.  We  are  ad- 
vised that  copies  of  the  laws  in  pamphlet 
form  are  available  for  distribution  to  any- 
one desiring  them.  It  will  be  recalled  that 
the  inheritance  tax  law  of  Rhode  Island 
is  the  "  last  word "  on  the  subject  and 
that  the  corporate  excess  law  and  the  in- 
tangible property  tax  law  are  all  working 
with  particular  effectiveness  and  are  giving 
good  satisfaction. 

The  Proceedings  of  the  Second  Na- 
tional Industrial  Tax  Conference,  ar- 
ranged by  the  tax  committee  of  the  Na- 
tional Industrial  Conference  Board  and 
held  under  the  auspices  of  that  board  at 
New  York  City,  October  22  and  23,  1920, 
are  now  printed  and  may  be  procured  upon 
application  at  10  E.  39th  Street. 


The  multitude  of  proposals  to  amend 
the  federal  tax  laws  make  it  difficult  for 
one  to  distinguish  the  merits  of  these  vari- 
ous proposals.  The  addresses  and  discus- 
sions at  this  conference  were  by  acknowl- 
edged experts  on  the  subject,  among  whom, 
it  is  needless  to  say,  were  a  large  number 
of  members  of  this  Association,  among 
them,  Professor  Seligman,  Dr.  Adams, 
Professor  Fairchild,  Messrs.  R.  C.  Allen, 
Paul  Armitage,  C.  A.  Andrews  (Chairman 
of  the  cormnittee),  J.  F.  Zoller,  Roy  G. 
Elliott  and  Arthur  Ballentine,  while  many 
other  members  were  in  attendance. 

The  general  clearing  of  the  atmosphere 
by  this  full  discussion,  from  many  angles, 
should  give  the  report  which  will  come 
from  the  committee  of  this  organization, 
peculiarly  authoritative  weight,  as  repre- 
senting the  consensus  of  view  of  business 
men  as  to  what  should  be  done  in  the  way 
of  amendment  of  the  existing  federal  tax 
laws. 

An  Outline  of  Provincial  and  Mu- 
nicipal Taxation  in  British  Columbia, 
Alberta  and  Saskatchewan.  A.  B. 
Clark,  Professor  of  Economics,  University 
of  Manitoba,  Member  Manitoba  Tax  Com- 
mission, Winnipeg,  1920,  p.  97. 

In  this  outline  Professor  Clark  has  in- 
cluded, with  certain  additions,  the  matter 
prepared  by  him  for  the  Manitoba  Assess- 
ment and  Taxation  Commission  and  which 
was  printed  in  its  report,  issued  in  1919. 
In  this  form  it  will  be  found  of  interest 
and  value  to  students  and  investigators  who 
are  constantly  in  need  of  ready  reference 
to  the  facts  concerning  the  various  tax 
plans  which  have  been  in  force  in  the 
western  provinces  of  Canada  and  about 
which  various  claims  have  been  made. 

The  pamphlet  describes  in  three  chap- 
ters the  features  of  provincial  and  muni- 
cipal taxation  found  to  exist  in  the  three 
provinces  by  Professor  Clark,  upon  per- 
sonal visit  and  examination,  and  thus  the 
description  has  the  important  merit  of  first- 
hand observation  by  a  trained  economist 
and  observer. 

Some  idea  of  the  scope  of  the  work  may 
be  seen  from  a  list  of  the  subjects,  taken  at 
random  from  the  tables  of  contents.  These 
are  —  taxation  of  natural  resources ;  wild 
land  tax ;  income  taxation ;  centralized  ad- 
ministration ;  local  option  and  the  move- 
ment towards  the  single  tax  in  the  muni- 
cipalities in  British  Columbia;  growth  of 
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arrears  of  taxes  and  municipal  indebted- 
ness ;  unearned  increment  tax ;  single  tax 
by  local  option  and  compulsory  single  tax 
in  Alberta,  with  the  retreat  therefrom ; 
taxation  of  suburban  land ;  the  rise  and 
fall  of  single  tax  in  Saskatchewan ;  the 
business  tax  and  failure  of  municipal  in- 
come tax  in  the  municipalities. 

The  description  is  interspersed  with 
comment  and  criticism  drawn  from  the 
study  and  experience  of  the  writer  who 
concludes  with  very  helpful  comments,  ap- 
plicable as  well  to  the  conditions  in  the 
states.  He  takes  occasion  to  restate  and 
amplify  his  well-known  views  as  to  the  in- 
adequacy and  injustice  of  the  taxation  of 
real  estate  by  reference  to  capital  value  in- 
stead of  the  more  equitable  British  method 
of  annual  value  of  rental.  A.  E.  H. 

The  Facts  about  Tonnage  Tax. 
Minnesota  Fair  Tax  Association,  Hibbing, 
Minn.,  1920,  p.  39. 

This  pamphlet  seeks  to  present  the  facts 
and  argmnents  against  the  so-called  "super" 
tax,  or  tonnage  tax,  on  iron  ore,  a  subject 
which  has  apparently  been  largely  discussed 
throughout  the  state. 


The  Minnesota  Fair  Tax  Association 
was  formed  to  defeat  the  imposition  of  the 
tonnage  tax  and  in  connection  with  its 
campaign  has  issued  numerous  pamphlets 
and  reprints  of  addresses.  This  one  con- 
tains a  rather  complete  discussion  of  the 
subject,  with  references  to  the  significant 
facts  and  statistics  and  a  digest  of  the  laws 
of  the  various  states  on  the  taxation  of 
minerals. 

Proposed  Uniform  Vehicle  Law.  Pre- 
pared by  a  joint  committee  representing 
the  American  Association  of  State  High- 
way Officials,  National  Automobile  Cham- 
ber of  Commerce,  American  Automobile 
Association  and  the  Highway  Industries 
Association;  Washington,  D.  C,  1311  G 
Street,  N.  W.,  1920. 

The  advantages  of  uniform  motor 
vehicle  laws  in  the  various  states,  as  of 
other  tax  laws  affecting  industry,  commerce 
and  the  individual  or  organization  viewed 
as  a  citizen  of  the  nation  as  well  as  the 
state,  are  obvious.  This  proposed  model 
law  may  well  serve  as  a  helpful  guide  to 
those  interested  in  this  legislation. 
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VOLUME  THIRTEEN 

The  seemingly  interminable  delay  in  the 
appearance  of  the  volume  covering  the  Salt 
Lake  conference  is  a  source  of  deep  regret 
and  embarrassment  to  the  editor  who  had 
every  reason  to  think  that  this  volume 
would  be  distributed  earlier  than  usual  and 
who  had  taken  what  he  considered  extra 
precaution  to  accomplish  such  result.  Sev- 
eral causes  have  conspired  to  defeat  our 
purpose,  all  of  them  apparently  being  be- 
yond our  control.  The  amount  of  matter 
to  be  included  was  much  greater  than  any 
other  volume  heretofore  issued,  so  that  to 


get  this  matter  within  a  volume  of  the 
usual  size,  it  was  necessary  to  use  a  smaller 
face  type  than  heretofore.  Our  printer 
was  delayed  in  securing  the  same  and  was 
further  held  up  by  the  difficulties  connected 
with  the  printing  business  which  have  been 
general  throughout  the  country.  We  are 
assured  that  the  volume  will  be  in  the 
hands  of  the  members  before  the  next  issue 
of  the  Bulletin,  and  we  trust  that  when 
the  publication  reaches  them  the  value  of 
the  contents  will  somewhat  offset  the  un- 
foreseen and  unreasonable  delay. 

MODEL  TAX  LAWS- 
STATE  LEGISLATION 

The  legislative  mills  in  most  of  the 
states  have  been  grinding  away  and  in 
many  of  them  we  have  noted  interest  in 
the  subject  of  income  taxation.  In  no  less 
than  fourteen  states  we  have  found  that 
income  taxation  has  been  actively  under 
consideration  either  by  the  introduction  of 
complete  acts  or  of  amendments  to  exist- 
ing acts.  In  most  of  these  states  our  model 
acts  were  available,  although  in  many 
cases  apparently  the  bills  introduced  were 
prepared  in  advance  of  the  legislative  ses- 
sion. Wherever  the  model  bills  appear  to 
have  been  used,  we  regret  to  say  that  this 
use  has  been  mostly  such  as  to  undoubtedly 
be  distinctly  disturbing  to  the  members  of 
the  committee.  Some  of  the  fundamental 
principles  which  were  laid  down  and  which 
the  committee  felt  were  essential  to  the 
logical  and  successful  operation  of  an  in- 
come tax  law,  have  been  disregarded.  Non- 
residents have  been  uniformly  brought 
A\-ithin  the  acts  and  in  a  manner  which 
should  cause  a  great  amount  of  difficulty 
in  administration  and  injustice  in  applica- 
tion. Corporations  have  been  subjected  to 
the  income  tax  in  the  same  way  as  indi- 
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viduals  and  even  to  the  progressive  rates. 
In  this  case,  the  dividends  have  been  ex- 
cepted from  tax  in  the  hands  of  the  indi- 
viduals, following  undoubtedly  the  dis- 
turbing example  of  the  federal  law.  Many 
minor  transgressions  of  the  principles  under 
which  the  committee  felt  itself  constrained 
to  act  have  been  noticed  and  altogether  the 
general  result  of  the  legislation  on  this 
subject  is  far  from  reassuring  to  the  friends 
of  income  taxation. 

Notwithstanding  these  major  departures 
from  the  requirements  which  the  commit- 
tee deemed  sound  and  logical  and  neces- 
sary, it  should  be  said  that  the  model  bills 
have  undoubtedly  had  some  effect  upon 
the  legislation  in  question.  In  many  in- 
stances these  bills  have  been  followed, 
often  in  their  exact  language,  which  will 
obviate  a  great  deal  of  the  difficulty,  ob- 
scurity and  uncertainty  which  have  hereto- 
fore been  found  in  existing  income  tax 
legislation.  We  should  in  general  say  that 
the  work  of  this  committee,  so  far  as  it 
has  affected  or  influenced  the  legislation  at 
the  existing  sessions,  has  not  been  wholly 
in  vain. 

There  is  one  pretty  certain  conclusion  to 
be  drawn  from  the  legislative  history  at 
the  present  sessions — this  is  that  income 
taxation  is  very  far  from  popular.  We 
doubt  if  in  perhaps  more  than  a  single 
state,  any  law  will  be  actually  enacted. 
The  experience  of  the  public  with  the 
difficulties  under  the  federal  law  has  evi- 
dently irritated  them  to  such  a  degree  that 
they  will  not  easily  be  led  into  the  enact- 
ment of  similar  legislation  in  the  states. 
As  the  federal  difficulties  disapptftr,  with 
the  reduction  in  the  rates  and  with  further 
simplification,  there  will  doubtless  arise 
more  enthusiasm  for  state  income  taxation. 

CONSTITUTIONAL  AMENDMENTS 

The  suggested  form  of  constitutional 
amendment  contained  in  the  last  issue  has 
drawn  thus  far  a  single  criticism.  A  mem- 
ber complains  that  the  clause  does  not  seem 
to  afford  protection  to  all  taxpayers.  His 
contention  is  based  upon  the  premise  that 
the  prime  object  of  a  tax  clause  in  a  con- 
stitution is  to  insure,  so  far  as  possible,  a 
fair  distribution  of  the  tax  burden.  He 
asks  whether  our  clause  would  prevent  a 
legislature  from  passing  laws  that  would 
impose  an  undue  burden  of  taxation  upon 


a  given  class  of  property  and  suggests  that 
it  does  not  provide  for  fairness  as  between 
classes. 

Our  conception  of  the  purpose  of  a  tax 
clause  in  a  constitution  differs  from  the 
purpose  thus  indicated,  it  being  our  thought 
that  a  constitution  can  never,  as  a  practical 
matter,  be  used  to  compel  the  adoption  of 
tax  laws  which  shall  be  equal  and  just  to 
all  citizens.  There  would  be  no  objection, 
of  course,  to  such  a  clause  if  one  could  be 
devised ;  but  the  hmiian  language  does  not 
seem  to  lend  itself  to  such  a  very  difficult 
undertaking.  The  best  that  can  be  done 
is  to  announce  certain  general  limitations 
which  may,  in  a  measure,  be  thought  to  be 
wise  as  a  restriction  upon  the  otherwise 
unlimited  power  of  the  legislature  in  the 
matter  of  taxation. 

However,-  there  is  certainly  much  to  be 
desired  in  the  way  of  assuring  general  jus- 
tice and  equity  in  taxation,  and  if  our 
members  shall  be  able  to  devise  a  form  of 
language  Avhich  will  accomplish  this  and 
at  the  same  time  will  not  be  so  specific  as 
to  in  eft'ect  prevent  such  measure  of  free- 
dom to  the  legislature  as  will  enable  it  to 
devise  effective  tax  laws,  we  shall  certainly 
accomplish  a  very  great  deal.  It  is  only 
necessary  to  point  to  the  flagrant  injustice 
which  now  follows  the  so-called  "  uniform 
rule  "  which  was  supposed  to  insure  equity, 
as  compared  with  the  apparently  much 
more  satisfactory  tax  legislation  which 
exists  in  states  where  classification  is  defi- 
nitely permitted  or  in  those  in  which  no 
limitations  at  all  upon  the  taxing  power 
are  to  be  found,  as  an  illustration  of  the 
difficulty  of  satisfactorily  meeting  the  com- 
plaint of  our  correspondent. 

We  should  be  glad  to  have  further  com- 
ment which  would  be  much  more  effective 
if  the  exact  language  which  it  is  thought 
might  be  used,  is  submitted. 

JUDGE  HAUGEN'S  RETIREMENT— 
ANOTHER  CALAMITY 

We  had  hardly  recovered  from  the  shock 
of  the  news  of  the  withdrawal  from  tax 
commission  work  of  Commissioner  Trefry 
of  Massachusetts  when  the  Dean  of  the 
Profession,  our  friend  and  the  "  wisest  of 
them  all  " — Nils  P.  Haugen,  Chairman  of 
the  Wisconsin  Commission,  ex-President  of 
the  Association  and  long  its  staunch  sup- 
porter, conveyed  to  us  the  most  unwelcome 
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news  that,  through  the  operation  of  poli- 
tics, his  connection  with  the  commission 
will  cease  May  1. 

This  circumstance  has  a  far  wider  bear- 
ing than  that  evidenced  by  its  effect  upon 
our  personal  feelings.  The  seriousness  of 
the  situation  is  that  it  is  one  factor  among 
a  great  many,  which  seems  to  evidence  a 
backward  tendency  in  the  movement  so  well 
started,  for  greater  efficiency  in  the  assess- 
ment of  property  and  for  correspondingly 
greater  equity  and  justice  as  between  indi- 
viduals in  the  same  local  taxing  district 
and  as  between  those  in  separate  districts. 

We  have  seemed  to  observe  a  general 
letting  down  in  adnoinistration,  a  tendency 
to  avoid  the  admittedly  harsh  and  often- 
times disagreeable  duties  of  the  work  of 
supervising  local  officers  independently 
elected  and  clothed  with  independent 
authority. 

We  find  further  disturbing  tendencies 
flowing  from  certain  phases  of  legislation. 
The  emphasis  on  the  income  tax,  inheri- 
tance tax,  corporation  tax  and  upon  "  new 
sources "  in  general,  appear  to  have  re- 
lieved somewhat  the  strain  which  might 
otherwise  have  fallen  with  increasing  force 
upon  the  property  tax  and  its  administra- 
tion. The  alluring  and  seductive  device 
designated  generally  as  "  separation ",  is 
continually  dangling  before  the  commis- 
sioner and  the  legislator,  offering  freedom 
from  worry,  through  abandonment  of  all 
responsibility  for  local  tax  administration. 
Finally,  the  latest  and,  in  some  ways,  the 
most  powerful  opponent  of  good  tax  ad- 
ministration appears  in  the  specious  garb 
of  "economy  and  efficiency".  Consolida- 
tion of  administrative  functions  and  the 
"  short  ballot "  will,  it  is  said,  bring  the 


results  which  we  have  long  desired.  Upon 
this  platform  governors  are  establishing 
themselves  and  are  making  very  effective 
appeals  to  the  electorate. 

This  is  all  very  fine,  but  what  about  the 
tax  commission?  Usually  the  program 
presented  is  for  a  "  Department  of  Fi- 
nance "  with  a  director  and,  as  an  incident, 
a  tax  commissioner  or  a  tax  commission. 
We  venture  to  suggest  that  this  program 
of  reform  totally  ignores  the  conception  of 
a  tax  commission  and  its  work  which  it  has 
been  the  chief  concern  of  this  Association 
to  promote.  The  delicate  nature  of  the 
work  of  "  cooperating  "  with  local  asses- 
sors can  never  safely  be  left  to  bureau 
chiefs.  The  curse  of  the  federal  system 
and  the  thing  which  more  than  any  other 
feature  of  the  federal  income  tax,  irritates 
and  annoys,  is  the  impossibility  of  getting 
in  contact  in  any  effective  way  with  the 
administration.  This  may  necessarily  be 
so  with  the  federal  system,  but  it  is  by  no 
means  necessary  to  copy  it  in  the  states. 
That  warm,  personal,  wholesome  contact 
between  the  local  official  and  the  super- 
vising authority  which  is  so  necessary  to 
the  establishment  of  cooperation,  which  in 
turn  is  essential  to  the  securing  of  equality 
in  local  assessments,  can  never  be  gained, 
except  through  the  existence  of  commis- 
sioners who  are  more  than  clerks  and  who 
thus  can  exert  an  influence  other  than  such 
as  comes  from  the  mere  authority  of  a 
statute. 

This  is  the  teaching  of  the  life  work  of 
such  men  as  Judge  Haugen,  whose  career 
exemplifies  that  sturdy,  courageous,  tire- 
less pursuit  of  justice  in  taxation  which 
many  talk  much  about,  but  do  very  little 
to  promote. 


POSITIVE  REMEDIES  FOR  EXISTING  CONDITIONS 

Inspired  by  reading  an  extract  from  a  letter  sent  to  me  by  A.  E.  Holcomb, 
Secretary,  National  Tax  Association. 

ALLEN  R.  FOOTE 

It  is  evident  that  taxation  problems  em- 
brace tax-spending  as  well  as  tax-collection. 
Existing  conditions,  developed  through  the 
years  of  our  governmental  history,  plainly 
show  that  the  financial  operations  of  our 
governments,  local,  state  and  federal,  can 
never  be  intelligently  systematized  and 
rendered  economically  efficient  without  the 


adoption  of  a  well  devised  Budget  System 
for  each  form  of  government.  Such  a 
Budget  System  will  develop  a  system  of 
Uniform  Accounting  which  will  enable  the 
taxpaying  public  to  know  just  where  in- 
efficiency exists  in  the  expenditure  of  the 
fund  collected  from  them  and  its  cause. 
When  this  information  is  available,  reme- 
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dies  for  these  defects  in  our  governmental 
system  can  be  found. 

I  started  work  in  this  direction  eighteen 
years  ago  when  I  wrote  and  secured  the 
enactment  of  the  Ohio  Uniform  Public 
Accounting  Law.  This  law  is  credited  by 
the  Auditor  of  State  with  having  saved 
directly,  for  the  taxpayers  of  the  state, 
over  $3,000,000,  and  much  more  indirectly. 

To  show  how  taxation  grows  out  of  pro- 
portion to  the  growth  in  population  and 
wealth.  I  quote  the  following  from  a 
pamphlet  recently  issued  by  A.  V.  Dona- 
he)",  Auditor  of  State,  of  Ohio,  a  copy  of 
which  I  wish  could  be  read  by  every  mem- 
ber of  the  National  Tax  Association. 
Everyone  should  write  Mr.  Donahey  ask- 
ing him  for  a  copy. 

1851  igig 

Population     1,980,000  5,000,000 

Average  tax  paid  b)-  each 

man,  woman  and  child            $2.50  $26.60 


iqio  igig 

Taxes  collected $71,921,650    $134,517,811 

Total  local  public  debt. .  187,574,322      456,487,442 

The  state  government  has  no  debt. 

I  agree  with  Mr.  Holcomb's  correspond- 
ent when  he  says: 

"  I  do  not  see  how  the  National  Tax 
Association  is  to  get  very  far  unless  it 
frankly  defines  its  position  as  to  this  fun- 
damental phase  of  the  matter.  .  .  .  All 
governments,  national,  state  and  local, 
must  convince  the  taxpayers  that  their 
money  is  being  properly  used  and  not 
wasted  and  frittered  away,  in  whole  or  in 
part." 

Note.  —  The  above  manuscript  in  the 
handwriting  of  Mr.  Foote  is  his  last  con- 
tribution to  the  Bulletin  and  is  printed 
here  as  a  reminder  of  his  constant  interest 
in  the  problems  of  reform  in  governmental 
methods. — Editor. 


THE  FUNCTION  OF  GOVERNMENT 


A  NOTABLE   VALEDICTORY 

From  Message  of  Governor  Emmet  D.  Boyle  of  Nevada,  to  the  Legislature  of  1921 


Apart  from  the  occasions  on  which  I 
may  ask  to  speak  to  you  again  on  special 
matters,  this  will  be  my  last  formal  ap- 
pearance before  you  and  my  last  appear- 
ance in  executive  capacity  before  a  Nevada 
Legislature. 

My  determination  to  retire  from  politics 
has  been  long  since  announced.  I  have  no 
personal  aims  or  ambitions  to  promote  in 
my  dealings  Avith  you ;  no  friends  requiring 
rewards,  and  no  enemies  whom  I  desire  to 
punish. 

With  nine  years  of  departmental  and 
executive  service  behind  me,  I  find  myself 
actuated  now  by  no  wish  other  than  to 
perform  the  duties  assigned  to  me  to  the 
best  of  my  limited  ability  and  to  leave  a 
house  in  order  for  my  successor. 

As  a  valedictorian,  I  may  trespass  upon 
a  few  moments  of  your  time  in  expressing 
my  views  on  the  general  trend  of  thought 
affecting  government  as  I  have  observed  it, 
and  on  what  appear  to  me  as  the  true 
functions  of  government  in  these  times. 

The  public,  to  which  we  are  all  answer- 
able, is  made  up  of  an  infinite  variety  of 
elements.     Many  voices  arise  from  it;  the 


shrewish  voice  of  those  who  condone  no 
compromise  with  evil,  met  by  protests  in 
Billingsgate  English  from  the  "  submerged 
tenth"  which  compromises  with  decency 
only  under  compulsion ;  the  voices  of 
dreamers  v/ho  insist  upon  a  Utopia  over- 
night, and  the  voices  of  sluggards  in  the 
march  of  progress  who  would  endow  us 
with  feudalism  again  if  they  could. 

All  of  these  discordant  notes  tend  to 
confuse  us.  We  can  turn  deaf  ears  to  none 
of  them,  but  our  ears  must  be  attuned 
always  to  the  deeper,  more  imperious,  yet 
less  strident,  note  which  comes  from  the 
great  majority — ^from  plain,  simple  and 
unsophisticated  folk — who  are  like  none  of 
the  extremists  contributing  to  the  chorus ; 
who  make  no  impossible  demands  of  their 
servants ;  who  content  themselves  with 
reasonable  and  orderly  progress  towards 
the  ideal ;  who  are  tolerant  of  the  honest 
blunders  of  government  and  who,  in  turn, 
expect  of  government  a  broad  tolerance  of 
their  own  human  frailties.  In  this  group 
belongs  the  average  citizen  whose  reflex,  in 
a  true  democracy,  the  government  must  be. 

You,  as  legislators,  bring  to  the  Capitol, 
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from  time  to  time,  fresh  evidence  of  his 
trend  of  thought.  You  are,  in  America,  as 
a  result  of  ancient  tradition  and  philosophy, 
more  intimately  his  confidential  and  trusted 
representatives  than  ever  it  falls  to  the  lot 
of  the  Executive  Department  to  be.  There 
are  more  of  you,  drawn  from  all  the 
groups,  and  so  you  constitute  a  better  com- 
posite of  the  whole  people  than  can  I  or 
my  branch  of  the  government. 

The  Constitution  provides  each  of  our 
departments  with  its  specific  duties.  In 
legislative  matters  certain  negative  powers 
are  imposed  on  me.  I  have  ever  used  these 
powers  sparingly. 

It  is  true  that  traditional  jealousies,  sus- 
picions, and,  sometimes,  ill-will  are  to  be 
expected  in  the  relationships  of  the  Legis- 
lative and  the  Executive  Departments.  It 
is  the  proper  function  of  the  Legislature 
to  overhaul  and  criticize  the  stewardship  of 
the  executive  branch.  It  does  this  always 
with  better  hindsight  in  the  review  than 
was  possessed  by  that  department  as  it  met 
its  problems  day  by  day.  The  human  frail- 
ties and  blunders  of  executive  officers  come 
in  for  exposure,  and  properly  so,  during 
each  legislative  session.  Each  such  session, 
on  the  other  hand,  gives  voluminous  evi- 
dence of  the  vulnerability  of  its  o^\^l  branch 
to  criticism  in  its  wholesale  biennial  tear- 
ing-to-pieces,  substitution,  and  amendment 
of  the  work  of  all  of  its  predecessors. 
These  are  wholesome  signs  since  they  go  to 
prove  that  the  government  is  a  human, 
living  thing,  suffering  from  no  stagnating 
inertia,  characterized  by  all  of  the  capacity 
for  error  and  change  which  marks  every 
human  activity. 

I  believe,  nevertheless,  that  an  experi- 
ment forced  upon  us  by  the  war  has  left  its 
valuable  impress  on  the  minds  both  of  the 
people  and  its  servants.  Prior  to  1917, 
educators,  statesmen,  and  near-statesmen 
emulated  a  European  pattern  of  state  re- 
form and  were  advocating  tremendous  ex- 
tensions in  the  functions  of  government. 
The  drift  was  toward  the  monarchical 
socialism  of  Germany  which  was  presumed 
to  stand  for  efficiency  and  which  well- 
intentioned  people  sought  to  graft  upon  the 
structure  of  our  own  organic  system.  The 
necessary  usurpation  of  governmental  power 
during  the  war  has,  I  hope,  exploded  the 
theory  that  in  the  State  lies  a  monopoly  of 
the  directory  intelligence  of  the  Nation. 
After  that  experiment  we  enjoy  a  clearer 


vision  of  the  true  functions  of  the  govern- 
ment, which  is,  after  all,  only  an  agency  of 
the  people  and  capable  of  doing  well  only 
certain  things.  Its  long  arm  should  not 
reach  uninvited  into  every  conceivable 
phase  of  civic,  domestic,  commercial,  and 
industrial  life.  Its  purse  should  not  hang 
on  the  door  of  the  Capitol  to  subsidize 
every  conceivable  form  of  public  and  pri- 
vate experiment  and  activity.  Its  true 
function  is  the  extension  of  education ;  the 
maintenance  of  the  courts ;  the  orderly  ad- 
justment of  differences  between  its  discor- 
dant elements  in  society;  the  reduction  of 
those  disagreements  to  a  minimum;  the 
elimination — by  reason,  if  it  can ;  by  force, 
if  it  must— of  such  disagreements  as  im- 
peril the  peace  and  comfort  of  the  people; 
the  protection  of  life  and  property;  the 
preservation  of  the  rights  of  the  average 
citizen  to  "  a  fair  field  and  no  favor  "  in 
commerce  and  the  suppression  of  those 
agencies  which  selfishly  aim  to  exploit 
him;  the  recognition  of  the  work  of  the 
churches  by  improvement  in  the  moral 
laws  to  make  them  accurately  reflect  the 
improving  moral  conceptions  of  the  people, 
but,  on  the  other  hand,  the  adoption  of  no 
forms  of  hypocrisy  aimed  either  to  do  those 
things  for  the  public  conscience  which 
education  and  the  church  have  failed  to  do, 
or  to  make  that  conscience  appear  in  the 
written  law  better  than  it  is ;  the  doing  of 
those  things  which  are  purely  in  the  recog- 
nized realm  of  public  works  and  the  kindly 
care  of  those  of  its  defectives  and  unfor- 
tunates who  are,  under  long-established 
standards,  public  wards  of  the  State;  the 
laying  of  the  burden  of  cost  justly  by  tax 
laws  designed  for  revenue  only  and  not  to 
force  political  and  economic  reforms;  and 
the  recognition  of  the  principle  that  hon- 
estly acquired  property  has  inviolable 
rights. 

If  this  be  our  conception  of  the  function 
of  government,  we  may  well  meet  new  de- 
mands for  better  service  year  by  year  in 
old  and  orthodox  ways. 

We  will  not  be  asked,  I  trust,  for  addi- 
tional measures  calculated  to  make  the 
State  a  wet  nurse  to  a  people  which,  under 
the  former  drift,  might  readily  have  become 
in  a  century  so  deprived  of  initiative  and 
resourcefulness  and  character  by  govern- 
mental coddling  as  to  be  no  longer  capable 
of  supporting  a  government. 

You  will  note  that,  under  this  concep- 
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tion,  executive  departments  are  likely  to  be 
less  greedy  for  power  than  they  have  l)een. 
If  \ve  exhibit  only  a  fair  sense  of  good 
humor,  reasonable  sportsmanship,  and  no 
more  than  a  modicum  of  accommodation  in 


our  mutual  relations,  there  can  be  no  pos- 
sible grounds  for  disagreement  between  us. 
I  wish  you  a  prosperous  and  successful 
session. 


TAX-EXEMPT  SECURITIES— TAX-FREE  INTEREST 


RESOLUTIONS  ADOPTED  BY  THE  ROCHESTER,  NEW  YORK,  CHAMBER  OF  COM- 
MERCE, AFTER  UNANIMOUS  APPROVAL  OF  ITS  TAXATION  COMMITTEE,  TOGETHER 
WITH  MEMORANDUM    OF   THAT   COMMITTEE   IN    SUPPORT   THEREOF. 


RESOLUTIONS 

"  Whereas,  state  and  federal  income 
taxes  are  intended  to  be  imposed  for  the 
purpose  of  distributing  the  burden  as  equi- 
tably as  possible  on  the  principle  of  "  abil- 
ity to  pay  "  and  to  mitigate  the  inequalities 
of  the  general  property  and  personal  prop- 
erty taxes ;  and 

Whereas,  exemption  from  taxation  of 
the  income  from  federal,  state,  municipal 
and  quasi-public  obligations,  such  as  the 
federal  farm  loans  bonds,  is  manifestly 
contrary  to  the  principles  of  the  income 
tax,  because  it  enables  those  who  w^ould 
pay  the  heaviest  taxes  to  evade  them  alto- 
gether by  investment  in  tax-exempt  secur- 
ities; 

Be  it  resolved:  that  the  Rochester  Cham- 
ber of  Commerce  urges  the  elimination  of 
the  tax-exemption  features  of  future  issues 
of  bonds,  issued  under  federal,  state  and 
municipal  auspices,  by  statute,  or  by  con- 
stitutional amendment,  where  necessary; 
and  that  the  Rochester  Chamber  of  Com- 
merce especially  deprecates  the  passage  of 
legislation,  either  federal  or  state,  creating 
new  exemptions  —  of  which  the  measures 
proposed  for  the  exemption  of  mortgages 
are  an  example. 

Be  it  further  resolved:  that  copies  of 
this  resolution  be  sent  to  the  political  rep- 
resentatives of  this  district  in  the  state 
Assem]:)ly;  to  the  United  States  Senators 
from  New  York  state;  to  the  representa- 
tives of  our  local  districts  in  the  United 
States  House  of  Representatives;  as  w^ell 
as  to  the  Chambers  of  Commerce  of  Buf- 
falo, Syracuse,  Utica,  Albany,  Troy  and 
New  York,  and  to  the  Merchants'  Associa- 
tion of  New  York  City." 

These  recommendations,  the  taxation 
committee   points   out,    are    in    substantial 


agreement  with  the  resolutions  already  ap- 
proved by  the  American  Bankers'  Associa- 
tion (Savings  Bank  Section),  National 
Tax  Association,  and  the  New  York  State 
Tax  Association,  and  have  received  the  ap- 
proval of  the  American  Economic  Associa- 
tion. 

memorandum  of  the  taxation 
committee 

These  recommendations,  as  will  appear, 
urge  the  elimination  of  certain  tax  exemp- 
tion features.  In  stating  these  arguments 
it  is  understood  that  we  will  refer  to  the 
exemption  of  income  from  taxation  under 
the  federal  and  state  income  taxes.  The 
evils  of  tax  exemption,  of  course,  extend 
much  farther  than  this,  but  our  resolution 
is  directed  against  this  particular  phase. 

ARGUMENTS  FOR  TAX  EXEMPTION 

The  only  arguments  the  committee  can 
find  in  favor  of  tax  exemption  are  based 
on  expediency.  Exemption  has  been  looked 
upon  as  an  easy  method  of  increasing  the 
investment  demand  for  securities  enjoying 
the  privilege  and  we  do  not  find  any  de- 
fense of  this  form  of  subsidy  on  a  scien- 
tific basis.  There  seems  to  be  no  attempt 
to  meet  the  argvmients  against  tax  exemp- 
tion. 

ARGUMENTS  AGAINST  TAX  EXEMPTION 

First  —  Even  granting  that  a  subsidy  is 
justified  under  the  circimistances,  tax  ex- 
emption, as  a  method  of  subsidy,  is  more 
expensive  to  the  subsidizing  government 
than  a  direct  payment  to  the  borrower  of 
the  amount  of  interest  saved  by  the  lower 
interest  rate  which  tax  exemption  secures 
lor  him.  In  illustration  of  this  fact,  Con- 
gressman McFadden  of  Pennsylvania  —  to 
be  Chairman  of  the  House  Committee  on 
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Banking  and  Currency  in   the  next  Con-  ever  the  weaknesses  of  the  present  income 

gress— made  the  following  statement  in  a  tax  laws,  exemptions  of  certain  classes  from 

speech  on  the  operation  of  the  federal  farm  taxation    cannot    but   make    the    situation 

loan  banks:  worse.     It  is  obvious  that  this  principle  as 

found  in  the  federal  income  tax  would  be 
"  We  will  take  the  case  of  a  farmer,  an  practically  nullified  if  those  who  would 
Iowa  farmer,  for  in  that  state  the  average  p^y  the  largest  income  taxes  are  enabled  to 
beneficiary  of  this  government  charity  p^^  ^i-^gj^  entire  taxable  property  into  tax- 
owns  property  worth  at  least  $15,000.  exempt  form,  and  yet  Mr.  Otto  Kahn  esti- 
This  farmer  has  a  loan  at  six  per  cent  from  mates  that  the  present  outstanding  volume 
some  private  institution.  He  replaces  it  by  ^f  tax-exempt  securities  is  equal  to  the  en- 
a  loan  from  the  federal  farm  loan  bank  ^jj-e  personal  wealth  of  taxpayers  of  the 
of  five  and  one-half  per  cent.  He  saves  $5.  United  States  having  an  income  of  $100,000 
The  $1,000  that  the  farmer  receives  repre-  ^nd  over  per  annum.  In  other  words,  if 
sents  a  bond  bought  by  a  millionaire  in-  ^^le  shifting  process  which  is  now  going  on 
vestor.  Being  tax-free,  the  entire  $50  in-  ^,gj.g  completed,  those  whose  incomes  ex- 
terest  that  the  millionaire  investor  receives  ceed  $100,000  would  not  be  subject  to  any 
on  this  bond  he  puts  in  his  pocket,  instead  income  tax  and  the  obvious  result  is  to 
of  giving  $33.50  of  it  to  the  government,  transfer  the  burden  from  those  best  able  to 
as  he  would  do  if  it  came  from  other  ^ear  it  to  those  least  able  to  bear  it.  This 
security.  In  local  taxes  this  $1,000  bond  destroys  the  entire  working  of  this  most 
escapes  at  least  $5  additional  taxes.  Here  equitable  of  our  methods  of  taxing  per- 
is the  net  result  of  this  government-owned  g^nal  property  and  tends  to  transfer  the 
and  operated  bank  scheme  as  at  present  entire  burden  of  taxation  to  real  property. 
nm:  The  defense  of  tax  exemption,  therefore, 

r>^  „  <ti  nnn  i^o^.  is  virtuallv  a  defense  of  the  single  tax. 

(jn  a  S)  1,000  loan —  _, .    ,   •'^,         .               .     ■    i           r,^ 

^  Third — There  is  a  constant  clamor  from 

Farmer  saves $  5-oo  special    interests,    for   class   legislation    in 

Multi-millionaire  makes    S^-SO       .f   ■  •    ^ „^„      t-i,-^  ^i^,^^.^  ..^^^r  +ol-Qr. 

Federal  government  loses  in  income  tax  . . .  33-50  their  own  interests     This  clamor  now  takes 

Local  government  loses  various  taxes 5-00  the  form  of  appeals  for  the  subsidy  ot  tax 

American  people  pay  38-50  exemption  as  applied  to  the  securities  of 

To  give  farmer 5-00  almost  every  conceivable  group  which  needs 

?r^ivtrmeT ''"''. .::::::::::::::::::  ?:S  to  borrow  money.  The  subsidy  was  first 

granted  to  farmers  under  the  federal  farm 
(These  computations  were  made  when  ^^^^  ^^^^  ^^^^  ^^^  exemption  did  not  con- 
the  revenue  law  of  1917  was  m  effect.  ^^-^^^^  ^  ^^^^.  important  factor,  but  now 
Under  the  law  of  1919  the  cost  would  be  ^^^^  ^^^  exemption  is  of  material  conse- 
greater.)  quence,  we  find  borrowers  on  city  proper- 
"Never  in  the  history  of  the  government  ^.^^  ^^^  ^  number  of  other  elements  clamor- 
has  there  been  such  an  obnoxious  and  .  ^^^  ^.^.^^^  ^.^  -^  ^^^^^  ^^  p^^  them- 
vicious  example  of  taxing  all  the  people  ^^^^,^^  ^^  ^  position  of  equality  with  the 
for  the  benefit  of  the  rich.  Never  has  ^^^^^^  ^^.^.^^  ^^-^^  ^^^  exemption.  The 
there  been  such  a  vicious  and  unjustifiable  ^^^^  ^^^,^  ^^^^  ^^^  ^^^^.^  and  there  seems 
example  of  class  legislation.  If  these  far-  ^^  ^^  ^^^^^^  ^^  ^^^^,  ^^  ^^^  worthy  group 
mers,  owning,  on  an  average,  property  ^^^^^  ^^^  ^^^^  granted  to  one  class.  If  the 
worth  more  than  $5,000,  must  be  the  ob-  borrowings  of  all  classes  were  made  tax 
jects  of  government  charity,  then  it  would  ^^^j^pt^  we  should,  of  course,  destroy  the 
cost  about  one-eighth  of  the  present  plan  p^^^^.  ^f  ^^^  g^^^g  to  tax  personal  prop- 
to  give  them  the  money  direct."  gj.ty  qj.  income  from  securities,  and  this 
Second — It  is  the  practically  unanimous  would  result  in  such  an  intolerable  burden 
opinion  of  tax  experts  that  in  order  to  dis-  on  real  property  as  to  practically  confis- 
tribute  as  equitably  as  possible  the  present  cate  real  estate  values.  It  would  seem  to 
very  heavy  burdens  of  taxation,  taxation  be  obvious  that  a  halt  should  be  called  at 
should  be  based  on  the  principle  of  "  abil-  once  in  the  issue  of  all  tax-exempt  secur- 
ity to  pay."  Income  taxes  have  been  de-  ities,  especially  as  the  elimination  of  tax 
vised  to  distribute  the  tax  burden  on  this  exemption  cannot  be  retroactive  and  a  vast 
principle  as  fairly  as  possible,   and  what-  amount  of  damage  has  already  been  done. 
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Fourth  —  An  incidental  danger  of  tax 
exemption  lies  in  the  fact  that  it  seems  to 
give  to  securities  issued  under  government 
auspices  an  advantage  in  the  market  over 
the  securities  of  private  borrowers.  This 
advantage,  being  purchased  at  a  great  cost 
to  the  state,  is  not  a  real  advantage,  but  it 
simply  adds  to  the  argument  of  state  social- 
ists who  ask  for  state  credit  and  state  opera- 
tion, on  the  ground  that  the  state  can  bor- 
row money  more  cheaply  than  private  en- 
terprise. The  natural  result  is  to  bolster 
up  the  position  of  the  state  socialists  and 
to  discourage  private  initiative  and  enter- 
prise which,  when  compelled  to  borrow  in 
competition  with  public  agencies,  must  pay 
from  one  per  cent  to  two  per  cent  higher 
in  the  same  market.  We  have  the  spectacle 
at  this  time  of  the  largest  corporations  in 
the  United  States  paying  seven  per  cent 
and  eight  per  cent  for  money,  while  the 
tax-exempt  securities  of  borrowers  of  de- 
cidedly inferior  credit  are  yielding  only  five 
per  cent  to  six  per  cent.  Is  there  any  good 
reason  why  the  small  town  in  Texas  should 
get  its  money  from  New  York  state  inves- 
tors at  a  lower  rate  of  interest  than  the 
New  York  Central  Railroad,  especially 
when  this  advantage  is  gained  at  the  ex- 
pense of  the  tax  revenue  of  both  the  fed- 
eral and  the  state  governments  and  accrues 
to  a  community  which  contributes  nothing 


to  the  expense  of  New  York  state;  whereas 
the  New  York  Central  Railroad,  thus 
placed  at  a  great  disadvantage  in  the  mar- 
ket, is  a  heavy  taxpayer  in  the  state?  Again 
to  illustrate — is  there  any  reason  why  the 
farmer  in  the  far  west  should  borrow 
money  at  a  lower  rate  than  the  largest  cor- 
porations, at  the  expense  of  the  general 
tax-paying  public,  especially  in  view  of  the 
fact  that  the  benefits  of  the  act  have  so 
far  been  extended  to  only  one  out  of  each 
879  of  the  population  and  to  only  one 
farmer  out  of  each  56 — or  less  than  two 
per  cent  of  the  farm  population? 

In  conclusion,  the  National  Tax  Asso- 
ciation, in  its  "  Model  Plan  of  Taxation," 
was  one  of  the  first  bodies  to  call  attention 
to  this  danger  of  tax  exemption,  and  since 
that  time  other  organizations  free  from 
personal  bias  have  gone  on  record  against 
it,  notably  the  New  York  State  Tax  Asso- 
ciation. The  American  Bankers  Associa- 
tion, through  its  Saving  Bank  Section,  is 
perhaps  the  most  prominent  of  the  busi- 
ness organizations  which  has  taken  action 
against  it.  Not  a  single  tax  expert  or 
economist  has  risen  to  defend  tax  exemp- 
tion and,  in  view  of  that  fact,  it  would 
seem  entirely  safe  for  the  Rochester  Cham- 
ber of  Commerce  to  stand  on  the  same 
platform. 


THE  ALLOCATION  OF  NET  INCOME  FROM  INTER- 
STATE BUSINESS 


HAROLD  S.   LYON 
Department  of  Corporations  and  Taxation  of  Massachusetts 

An  Address  at  the  Ninth  Conference  of  the  New  England  State  Tax  Officials'  Association, 
Burlington,  Vermont,  December  16-17,  '92° 


Perhaps  in  the  light  of  the  Underwood 
Typewriter  decision,  it  is  more  important 
than  ever  that  states  adopt  methods  of  ap- 
portionment which  are  eminently  fair.  Ap- 
parently the  old  bug-a-boo  of  the  commerce 
clause  has  been  definitely  put  at  rest  in  so 
far  as  relates  to  a  tax  measured  by  net 
income,  provided  the  method  of  apportion- 
ment is  reasonable.  And  under  the  Four- 
teenth Amendment  the  test  again  appears 
to  be  one  of  reasonableness.  The  trend  of 
mind  of  the  Supreme  Court  is  expressed 
when  it  says,  "There  is  consequently  noth- 


ing in  this  record  to  show  that  the  method 
of  apportionment  adopted  by  the  state  was 
inherently  arbitrary,  or  that  its  application 
to  this  corporation  produced  an  unreason- 
able result."  The  court,  however,  does  not 
say  that  under  the  Connecticut  statute  the 
result  in  all  cases  will  be  deemed  to  be  a 
reasonable  result. 

And  so  perhaps  we  may  well  address 
ourselves  to  the  question  of  what  is  reason- 
able. The  court  gives  some  intimation  as 
to  what  we  may  expect  its  attitude  to  be 
upon    this    question    when    it   says,    "  The 
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profits  of  the  corporation  were  largely 
earned  by  a  series  of  transactions  beginning 
with  manufacture  in  Connecticut  and  end- 
ing with  sale  in  other  states.  .  .  .  The 
legislature  in  attempting  to  put  upon  this 
business  its  fair  share  of  the  burden  of 
taxation  was  faced  with  the  impossibility 
of  allocating  specifically  the  profits  earned 
by  the  processes  conducted  within  its  bor- 
ers." Obviously  the  Supreme  Court  is  not 
going  to  demand  the  impossible.  It  might, 
therefore,  seem  safe  to  assume  that  if  a 
statutory  method  by  and  large  gives  a 
reasonably  fair  reflection  of  the  profits  in- 
cident to  processes  conducted  within  its 
borders,  it  will  be  upheld.  How  best  we 
may  achieve  this  result  is  the  problem 
which  confronts  us.  When  one  talks  with 
representatives  of  different  types  of  cor- 
porations, almost  as  many  divergent  points 
of  view  are  expressed  as  there  are  differ- 
ent interests.  For  instance,  the  represen- 
tative of  a  corporation  the  manufacturing 
plant  of  which  is  entirely  without  the  state 
— a  corporation  which  enters  the  state 
simply  in  connection  with  its  sales  activ- 
ities conducted  perhaps  through  a  subsi- 
diary—  will  say  to  us,  "Of  course,  the 
great  profit  in  our  business  is  attributable 
to  the  manufacturing  end  of  the  '  game '. 
We  could  just  as  well  make  our  sales 
thru  an  independent  selling  agent  by 
paying  a  5  or  6  per  cent  commission." 
Upon  the  other  hand,  a  corporation  which 
does  its  manufacturing  entirely  within  the 
state  may  contend  that  80  per  cent  of  its 
profits  are  derived  after  paying  manufac- 
turing costs  and  that  to  attribute  47  per 
cent  of  its  income  to  operations  within  the 
state  is  unreasonable.  Moreover,  those  cor- 
porations which  have  formed  subsidiaries 
for  the  very  purpose  of  conducting  sales 
in  other  states  without  subjecting  the  par- 
ent corporation  to  taxation  therein,  taking 
advantage  of  the  legal  theory  of  the  dis- 
tinct corporate  entity  of  a  subsidiary,  and 
perhaps  by  itself  and  through  its  subsi- 
diaries, so  conducting  business  in  other 
states  as  to  come  under  the  sheltering  wing 
of  the  Cheney  case  decision,  now  say  to  us, 
"  To  be  sure,  this  corporation  is  not  taxed 
in  other  states,  but  after  all,  we  are  all 
one  great,  happy  family — nay,  even  we  are 
members  of  the  same  body  —  surely  the 
Commonwealth  of  Massachusetts  is  not 
going  to  be  so  technical  as  to  deprive  us  of 
the  right  to  allocate  sales  outside  of  Massa- 


chusetts simply  because  the  subsidiary  cor- 
poration owns  or  rents  premises  in  another 
state  and  not  the  parent."  In  other  words, 
some  corporations  appear  to  desire  to  avoid 
taxation  on  technical  grounds  in  one  state, 
but  appear  to  be  aggrieved  when  the  same 
grounds  militate  to  their  disadvantage  in 
another  state. 

Beside  the  type  of  corporation  which 
manufactures  in  one  state  and  sells  in  an- 
other, we  have  the  type  of  corporation 
which  both  manufactures  and  sells  its 
product  in  but  one  state.  For  a  short  time 
I  wondered  what  contention  such  a  cor- 
poration could  make.  The  answer  was 
promptly  forthcoming.  The  representative 
of  a  certain  thread  corporation  informed 
me  that  while  the  manufacturing  plant  was 
located  in  Massachusetts  and  most  sales 
were  made  in  Massachusetts,  nevertheless 
an  office  was  maintained  in  New  York ;  that 
all  purchases  of  flax  were  made  through 
this  oflSce;  that  most  of  the  profits  of  the 
business  inured  to  the  corporation  through 
these  purchases  ;  that  in  fact  the  "  brains  " 
of  the  corporation  were  in  New  York,  and 
its  manufacturing  plant  might  just  as  well 
have  been  located  somewhere  else  than  in 
Massachusetts;  that  therefore  only  a  very 
small  percentage  of  the  income  of  the  cor- 
poration was  properly  attributable  to  busi- 
ness conducted  in  Massachusetts. 

Upon  the  other  hand,  Boston  has  long 
been  known  as  the  home  of  the  great  cop- 
per companies — the  place  where  the  prin- 
cipal ofiice  is  located.  Thus  far  no  repre- 
sentations have  been  made  to  us  by  them 
that  the  "  brains "  of  these  corporations 
are  in  Boston  —  in  fact,  several  have  con- 
tended that  it  is  very  doubtful  if  the  cor- 
porations can  properly  be  deemed  to  be 
carrying  on  business  in  Massachusetts 
at  all. 

Perhaps  this  attitude  on  the  part  of  the 
representatives  of  the  taxpayer  has  been 
superinduced.  Even  those  worthy  gentle- 
men who  profess  to  have  the  interests  of 
taxation  at  heart  will  often  be  found  to  be 
working  to  the  utmost  every  legitimate 
wrinkle  for  avoiding  taxation  and  perhaps 
they  are  obliged  to  do  so  in  self-defense. 
And  yet  I  believe,  whatever  may  be  the 
attitude  of  these  men  in  particular  cases, 
that  after  all  they  are  as  desirous  as  we 
that  fair  methods  of  taxation  shall  prevail. 
Somewhere  in  between  these  extreme  views 
as  to  the  relative  importance  of  the  differ- 
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ent  processes  incident  to  the  earning  of 
profits,  there  is  the  happy  medium.  Put- 
ting aside  the  extreme  views  which  may 
warp  the  judgment  in  particular  cases,  it 
should  be  our  endeavor  to  work  out  gen- 
eral provisions  which  will  in  the  great 
majority  of  cases  result  in  substantial  jus- 
tice, bearing  in  mind,  however,  the  prac- 
tical difficulties  of  administration  as  well 
as  the  theoretical  ideal. 

The  Connecticut  method  of  allocation 
for  manufacturing  and  trading  corporations 
on  the  basis  of  tangible  property  alone  is 
no  doubt,  from  the  point  of  view  of  sim- 
plicity of  administration,  superior  to  the 
more  complicated  methods  in  New  York 
and  Massachusetts.  And  yet  perhaps  the 
Connecticut  statute  for  that  reason  falls  a 
bit  short  of  attaining  the  most  equitable 
result  which  it  is  practically  possible  to 
work  out.  The  element  of  tangible  prop- 
erty is  undoubtedly  an  important  factor. 
It  commends  itself  because  of  its  simplic- 
ity. But  query :  Should  it  be  made  the  sole 
factor?    It  is  my  belief  that  it  should  not. 

The  factor  of  compensation  paid  to 
employees  likewise  commends  itself  on 
account  of  its  practicability.  Moreover  it 
is,  in  my  opinion,  highly  indicative  of  the 
extent  to  which  profits  are  "  earned  by 
processes  conducted  within "  the  borders 
of  a  state.  Nor  do  I  believe  that  this 
factor  coupled  with  the  tangible  property 
factor  unduly  reflects  the  relative  impor- 
tance of  the  profits  incident  to  the  manu- 
facturing portion  of  a  business,  if  we  still 
retain  a  third  of  the  income  and  allocate 
that  by  a  rule  which  is  calculated  to 
especially  reflect  sales  activities.  The  basis 
of  receipts  whereby  Massachusetts  allocates 
a  third  of  the  income,  while  perhaps  theo- 
retically unobjectionable,  presents  admin- 
istrative difficulties  and  lends  itself  to  eva- 
sion much  more  readily  than  the  other 
methods  of  allocation.  In  many  instances 
it  is  about  as  convenient  for  a  corporation 
engaged  in  interstate  business  to  have  its 
traveling  salesmen  sally  forth  from  an 
office  outside  a  given  state  as  from  one 
within.  To  establish  such  an  office  is  a 
simple  matter,  and  at  the  present  time  I 
know  of  no  state  outside  Massachusetts 
where  the  mere  maintenance  of  such  an 
office  would  subject  the  corporation  to  any 
tax — even  assuming  that  such  a  tax  would 
be  constitutional — except  a  local  tax  upon 
such   small   amount  of  office  furniture  as 


the  corporation  might  install.  To  be  sure, 
under  our  statute,  the  Commissioner  is 
authorized  to  disregard  such  an  office  if 
maintained  for  the  purpose  of  evading 
taxes,  but  as  a  practical  matter  by  what 
rule  shall  he  separate  the  sheep  from  the 
goats?  I  am  inclined  to  believe  that  so  far 
as  relates  to  the  method  of  determination 
of  the  state  to  which  receipts  are  assign- 
able. New  York  has  a  more  workable  rule 
than  Massachusetts,  especially  in  view  of 
the  present  lack  of  uniformity  of  taxation 
of  corporations  engaged  in  interstate  busi- 
ness. 

And  that  brings  me  to  the  main  and 
concluding  burden  of  what  I  have  to  say. 
I  believe  that  now  we  have  a  clear-cut  inti- 
mation upon  the  part  of  the  Supreme 
Court  that  it  is  likely  to  look  with  approval 
upon  this  general  type  of  taxation  of  cor- 
porations if  reasonably  fair  methods  are 
used,  it  is  of  the  utmost  importance  that 
states — especially  neighboring  states — agree 
upon  and  adopt  as  far  as  possible  uniform 
methods  of  allocation.  In  a  sense,  the 
court  has  placed  the  states  upon  probation 
in  this  matter  of  taxing  corporations  en- 
gaged in  interstate  commerce.  Probably 
nothing  could  so  prejudice  their  cause,  as 
to  have  a  case  come  before  the  court  in 
which  it  could  be  made  to  appear  that,  for 
instance,  Connecticut  imposed  an  excise 
based  on  60  per  cent  of  the  income  of  a 
corporation.  New  York  likewise  taxed  60 
per  cent,  and  then  Massachusetts  capped 
the  climax  with  60  per  cent.  And  nothing 
could  be  better  calculated  to  arouse  the 
righteous  indignation  of  the  taxpayer. 
Apart  from  the  mere  matter  of  constitu- 
tionality, uniformity  would  tend  to  insure 
an  equitable  result.  Furthermore,  uniform 
methods,  if  generally  adopted,  would  be 
potent  in  stopping  the  avenues  of  evasion, 
and  would  tend  to  facilitate  the  solution 
of  our  present  perplexing  problems  in 
connection  with  subsidiary  corporations. 
Added  to  the  foregoing  reasons  which  in- 
dicate the  peculiar  necessity  for  at  least  a 
tendency  toward  uniformity  of  legislation 
in  this  particular  branch  of  taxation,  there 
is  the  further  reason,  long  heretofore  recog- 
nized in  other  branches  of  taxation — relief 
to  the  taxpayer  in  the  matter  of  tax  returns 
and  preparing  data  therefor.  The  mere 
circumstance  that  a  corporation  is  engaged 
in  interstate  business — that  it  is  allocating 
income — usually  means  that  it  must  maJce 
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tax  returns  in  more  than  one  state.  Some 
corporations  do  business  in  nearly  every 
state  in  the  Union.  If  every  state  which 
adopts  an  income  measure  adopts  a  differ- 
ent method  of  allocation,  the  burden  im- 
posed upon  a  corporation  of  so  keeping  its 
data  as  to  prepare  its  different  state  tax 
returns  will  become  increasingly  onerous 
and  already  the  complaint  is  not  inconsid- 
erable. 

All  these  reasons  suggest  the  expediency 
of  an  early  effort  to  bring  our  statutes  tax- 
ing foreign  corporations  into  harmony.  I 
believe  the  preparation  and  adoption  of  a 
model  system  of  taxation  is  here  more  im- 
perative than  in  any  other  branch  of  state 
taxation  and  I  hope  that  it  may  be  pos- 
sible for  this  organization  as  well  as  the 
National  Tax  Association  to  take  steps  to 
bring  to  fruition  such  an  achievement.  In 
the  preparation  of  such  a  system,  no  doubt 
differences  of  opinion  will  have  to  be 
merged,  and  perhaps  a  certain  degree  of 
flexibility     of     administration     sacrificed. 


Upon  the  one  hand,  representatives  of  those 
states  in  which  manufacturing  industries 
predominate  must  not  be  insistent  upon 
such  methods  of  allocation  as  seem  to  give 
greatest  weight  to  manufacturing  profits, 
and  upon  the  other  hand,  states  in  which 
products  from  outside  are  sold  upon  a  large 
scale,  must  not  exaggerate  the  importance 
of  sales. 

In  the  meantime,  if  the  state  of  Vermont 
would  adopt  some  method  at  once,  my 
recommendation  would  be  that  it  consider 
not  only  the  theoretical  and  practical 
merits  of  the  various  methods  of  alloca- 
tion, but  also  consider  the  circumstance 
that  neighboring  states  have  already 
adopted  certain  methods  and,  if  adaptable, 
accept  the  method  of  that  neighboring 
state  which  is  likely  to  have  the  greatest 
number  of  corporations  in  common  with  it, 
even  though  from  a  theoretical  point  of 
view  some  other  method  may  make  a  bit 
stronger  appeal. 


A  "MOVIE"  OF  THE  OPERATION  OF  THE  GENERAL 

PROPERTY  TAX 

From  Report  of  the  Joint  Special  Committee  on  Revenue  and  Taxation  of  South  Carolina — 1921 


How  and  why  the  process  of  undervalua- 
tion of  property  for  taxation  started  is 
easily  understood  and  needs  no  other  ex- 
planation than  "  hmnan  nature ".  Ed- 
mund Burke  said  that  he  knew  of  no 
"  method  of  drawing  an  indictment  against 
a  whole  people."  The  Committee  has  no 
inclination  to  draw  such  indictment,  for  it 
does  not  believe  that  the  universal  practice 
of  undervaluation  of  property  can  be  attrib- 
uted to  universal  dishonesty.  However,  our 
concern  here  is  with  consequences  rather 
than  with  causes. 

Let  us  reduce  the  operation  of  the  gen- 
eral property  tax  to  a  simple  illustration : 
Suppose  the  state's  revenue  needs  are  rep- 
resented by  the  sum  of  $150.  Say  the  citi- 
zens from  whom  this  srun  must  be  raised 
are  represented  by  Smith,  Jones  and 
Brown,  each  of  whom  owns  property  worth 
$10,000.  The  state  proposes  to  get  its  $150 
by  an  equal  and  uniform  tax  upon  the 
property  of  Smith  and  Jones  and  Brown. 
It,  therefore,  levies  a  tax  rate  of  5  mills  or 
50  cents  on  the  $100  or  >^  of  one  per  cen- 


tum, upon  the  $30,000  of  property  owned 
by  the  three.  Smith's  property  consists  of 
notes  and  farm  mortgages,  of  the  par  value 
of  $10,000;  Jones'  property  of  a  farm  of 
500  acres  worth  $20  per  acre;  and  Brown's 
property  of  a  stock  of  merchandise.  Smith 
returns  his  notes  and  mortgages  at  their 
actual  face  value — $10,000.  Jones  has  no 
certain  knowledge  that  he  could  get  $20 
per  acre  for  his  farm  on  the  day  he  makes 
return  and  naturally  solves  the  doubt  in 
his  own  favor  by  honestly  returning  his 
500  acres  at  $7,500.  Brown,  making  his 
return  in  February  as  of  January  1,  looks 
back  and  honestly  estimates  that  on  Jan- 
uary 1,  he  had  in  hand  only  $5,000  worth 
of  merchandise.  The  next  year  Smith, 
finding  that  he  is  the  only  man  who  has 
returned  full  value  returns  only  half  of 
his  notes  and  mortgages,  or  $5,000.  Jones 
finding  that  Brown  has  returned  his  prop- 
erty at  $5,000,  cuts  his  own  return  to 
$5,000.  And  so  the  process  of  undervalua- 
tion once  begun,  soon  degenerates  into  an 
annual  game,  not  so  much  of  tax  dodging 
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as  of  beating  or  matching  the  other  fellow. 
The  first  consequence  is  the  injustice  of  in- 
equality. The  first  year  under  the  5 -mill 
rate  and  the  unequal  returns,  Smith  on  his 
$10,000  has  paid  $50,  Jones  on  his  $7,500 
has  paid  $37.50,  and  Brown  on  his  $5,000 
has  paid  $25.  Smith  has  paid  part  of 
Tones'  taxes  and  both  Smith  and  Jones 
have  paid  part  of  Brown's  taxes.  The 
second  consequence  is  a  higher  and  higher 
tax  rate.  It  is  evident  the  state's  5 -mill 
rate  has  not  raised  the  needed  $150  but 
only  $112.50,  and  the  next  year  the  state 
has  to  raise  the  $150  and  the  deficit  of 
$37.50  in  addition,  or  the  sum  of  $187.50. 
It  is  necessary,  therefore,  instead  of  fixing 
a  rate  of  five  mills  on  $30,000,  the  true 
value  of  the  properties  of  Smith,  Jones  and 
Brown,  to  make  the  rate  sufficient  to  raise 
$187.50  on  the  returned  values  of  $22,500, 
or  8>^  mills.  The  next  year  for  the  same 
reasons  the  rate  must  again  be  raised. 
Such  is  the  genesis  and  progress  of  the  high 
property  tax  rate.  The  third  consequence 
is  the  entire  disappearance  from  the  tax 
books  of  Smith's  property,  or  one-third  of 
the  state's  taxable  values.  When  the  rate 
has  reached,  say,  30  mills  or  $3  on  the 
$100,  or  3  per  centum,  and  probably  long 
before,  Smith,  having  an  income  of  only 
seven  per  cent  or  $700  per  year  from  his 
$10,000  in  notes  and  farm  mortgages,  and 
facing  the  situation  of  having  the  state 
take  for  taxes  $300  out  of  his  $700  of 
annual  interest,  nearly  half  of  his  entire 
income,  does  one  of  two  things:  he  either 
locks  his  notes  and  farm  mortgages  in  his 
safe  and  makes  no  return  of  them  at  all, 
or  he  calls  his  loans  and  puts  his  money 
into  non-taxable  government  securities  or 
corporation  stocks  or  sends  it  out  of  the 
state  for  investment  alsewhere.  One  thing 
is  certain.  Smith's  property  disappears  en- 
tirely from  the  tax  books.  The  fourth  con- 
sequence is  that  Jones'  farm  finally  pays 
the  largest  part  of  the  state's  taxes.  Smith's 
notes  and  farm  mortgages  are  intangible 
property,  something  he  can  move  and  hide 
at  will.     Brown's  mercantile  stock  is  tan- 


gible personal  property  but  fluctuating  in 
quantity  and  value  from  day  to  day  and 
from  season  to  season  and  difficult  to  pin 
down  to  a  fair  valuation  as  of  January  1st. 
But  Jones'  fann  is  tangible  property  that 
is  constant  in  quantity  and  that  can  neither 
be  hidden  from  sight  nor  camouflaged  by 
financial  manipulation.  In  the  game  of 
undervaluation  who,  in  the  end,  is  the 
"goat"?  It  is  Jones,  the  farmer.  He  is 
sitting  into  a  game  in  which  the  other  fel- 
lows, Smith,  w'ith  his  notes  and  mortgages, 
and  Brown,  with  his  mercantile  stock,  hold 
all  the  aces  and  picture  cards.  Farmer 
Jones  finally  gets  the  valuation  of  his  farm 
down  to  $2,000  or  twenty  per  cent  of  its 
value,  but  in  the  meantime  Merchant 
Brown  has  got  his  merchandise  down  to 
$1,000  and  Capitalistic  Smith's  securities 
have  vanished  entirely  from  the  tax  rolls. 
How%  then,  is  the  state's  needed  revenue  of 
the  original  $150  raised  in  the  end?  The 
state  finds  itself  left  wuth  $3,000  or  one- 
tenth  of  the  original  $30,000,  from  which 
to  raise  its  $150.  It,  therefore,  has  to  levy 
a  rate  of  50  mills  (instead  of  5)  or  $5  on 
the  hundred,  or  five  per  cent,  upon  Jones' 
$2,000  farm  and  Brown's  $1,000  mercan- 
tile stock.  Jones,  the  farmer,  ends  up  with 
paying  50  mills  on  $2,000,  or  $100,  instead 
of  the  $50  he  Avould  originally  have  paid 
at  5  mills  on  his  full  $10,000.  Brow^n 
pays  50  mills  on  $1,000,  or  $50,  the  same 
he  would  have  originally  paid  at  5  mills 
on  his  $10,000,  and  breaks  even  with  the 
game.  Smith,  the  capitalist,  pays  nothing. 
Brown,  the  merchant,  pays  the  same  he 
would  have  paid,  and  Jones,  the  farmer, 
with  his  broad  acres  in  the  light  of  the  sun 
and  his  bull  calf  and  his  billy  goat  that 
cannot  be  locked  in  an  iron  safe,  pays  his 
own  original  quota  of  $50  and  all  of 
Smith's  $50  besides.  Not  only  is  this  be- 
lieved to  be  an  essentially  correct  illustra- 
tion of  the  operation  of  our  general  prop- 
erty tax,  but  it  presents,  in  the  judgment 
of  the  Committee,  a  substantially  truthful 
answer  in  the  interesting  question  of  tv/io  is 
paying  the  taxes  in  South  Carolina  today. 
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ASSESSMENT  OF  INCOME  TAX,  ONCE  MORE 


CARL  C.   PLEHN 
University  of  California 


In  the  November  Bulletin,  Mr.  A.  E. 
James  presents  some  practical  suggestions 
anent  my  proposal  (See  April  Bulletin) 
that  the  administration  of  the  federal  in- 
come tax  should  be  improved  by  introduc- 
ing a  more  decisive  assessment  procedure. 
I  am  glad  to  see  the  discussion  continued, 
for  it  seems  to  me  to  be  a  very  important 
matter,  and  one  worth  considering  from 
every  possible  point  of  view.  I  hope  still 
others  will  be  moved  to  join  in  the  debate 
that  Mr.  James  has  started  in  so  helpful 
a  manner.  Eventually,  we  may  arrive  at 
the  "  one  best  way  "  to  handle  an  income 
tax. 

Ever  since  Parliament  won  the  control 
of  the  purse,  governments  of  English  de- 
scent have  recognized  and  put  into  practice 
certain  fundamental  principles  in  the  en- 
forcement of  taxation.  Experience  in  our 
own  country  has  shown  the  soundness  of 
these  principles.  Our  federal  income  tax 
administration  involves  a  radical  departure 
from  these  principles,  amounting  to  an 
abandonment  of  several  of  them  which 
have  proven  their  worth  over  and  over 
again  during  several  centuries.  One  of 
these  is  assessment  before  collection. 

With  the  main  points  in  my  original 
article  Mr.  James  seems  to  be  in  full 
accord.  He  criticizes  only  some  minor 
points.  But  he  seems  to  feel  that  there  is 
something  in  the  nature  of  the  federal  gov- 
rnment  making  it  difficult  to  carry  my 
proposal  more  than  a  very  little  way  into 
effect.  Since  my  article  was  first  published 
I  have  talked  the  plan  over  with  persons 
who  have  been  in  the  federal  income  tax 
service.  Some  of  them  seem  to  feel,  as  I 
gather  that  Mr.  James  does,  that  the  fed- 
eral government  is  so  constituted  that  it  is 
impossible  for  it  to  organize  an  adminis- 
trative system  involving  local  assessors' 
offices,  and  local  boards  of  review.  To 
them  the  federal  government  seems,  if  I 
catch  their  idea  correctly,  to  be  a  govern- 
ment so  highly  centralized  and  so  detached, 
that  it  cannot  properly  descend  from  its 
high  throne  to  meet  the  taxpayer  in  his 


own  home  town.  If  that  be  truly  the  case, 
then  the  federal  government  should  be  re- 
garded as  barred  from  the  field  of  direct 
taxation.  For  no  direct  tax,  perforce  no 
income  tax,  can  be  properly  administered 
without  an  assessment,  and  that  involves 
going  out  and  finding  taxpayers  and  fixing 
the  amount  they  shall  pay.  That  means 
practically  assessment  in  the  localities 
where  the  taxpayers  live. 

If  it  be  contended  that  the  federal  gov- 
ernment ought  not  to  enter  the  field  of 
direct  taxation  at  all  but  should  leave  the 
income  tax  to  the  several  states,  I  should 
be  strongly  inclined  to  agree.  But  that  is 
a  very  different  question  from  the  one  im- 
mediately before  us.  The  federal  govern- 
ment now  imposes  a  direct  tax,  and  the 
question  is:  Can  it  administer  such  a  tax 
according  to  the  principles  of  direct  taxa- 
tion? 

Mr.  James  gives  in  his  article  an  excel- 
lent outline  of  the  Wisconsin  income  tax 
administration.  To  my  mind  the  proce- 
dure in  that  state  follows  the  sound  fun- 
damental principles  in  every  substantial 
point.  There  is :  ( 1 )  an  assessment  of  in- 
come taxpayers  made  by  an  assessor  whose 
sole  duty  it  is  to  make  the  assessment. 

Right  here  it  may  be  well  to  define  once 
more  what  we  mean  by  assessment.  The 
assessment  of  a  tax  is  an  administrative  act 
fixing  the  amount  of  tax  which  each  tax- 
payer is  required  to  pay.  It  involves 
measurement  and  fixation.  In  the  case  of 
our  property  taxes  it  involves  a  valuation 
of  the  property  and  an  official  determina- 
tion of  the  amount  of  the  taxable  property 
each  taxpayer  has.  In  the  case  of  an  in- 
come tax  it  involves  an  official  determina- 
tion of  the  amount  of  taxable  income  each 
taxpayer  has.  Whether  the  taxpayer  be  re- 
quired, or  not  so  required,  to  aid  the  as- 
sessor by  making  a  return,  declaration,  or 
statement  of  his  property  or  of  his  income, 
there  can  be,  according  to  long  standing 
tradition,  no  "  assessment  "  until  the  tax- 
able amount  is  officially  fixed. 

Returning  to  the  Wisconsin  system,  there 
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is:  (2)  an  entry  of  each  and  all  assess- 
ments in  an  assessment  roll.  This  roll  is 
a  very  important  public  document;  (3)  a 
review  of  the  assessments  made  by  the  as- 
sessor by  a  board  of  review. 

We  may  stop  again,  this  time  to  con- 
sider the  reasons  for  review.  Assessment 
proceedings,  and  in  fact  all  administrative 
tax  proceedings,  are  by  the  theory  of  our 
law  proceedings  ifi  invitum.  The  legisla- 
ture (or  Congress)  by  the  tax  levy  grants 
to  the  executive  the  power  to  assess  the  tax, 
subject,  however,  to  distinct  limitations. 
The  taxpayers  must  have  protection  against 
administrative  aggression  or  oppression  in 
excess  of  that  grant.  Review  is,  however, 
more  than  a  protection  to  the  taxpayer 
against  an  improper  invasion  of  his  rights ; 
it  is  or  should  be,  also,  a  means  of  ascer- 
taining that  the  government  is  getting  its 
full  dues.  In  a  democratic  or  in  a  repre- 
sentative government  the  review  of  the 
assessor's  work  is  vested,  as  far  as  practi- 
cable, in  a  sort  of  jury  of  the  taxpayers' 
peers.  Complete  review  involves  generally 
a  right  of  appeal  from  the  first  board's 
ruling  to  some  higher  body,  and  there 
always  remains  the  right  of  appeal  to  the 
courts. 

Returning  again  to  the  Wisconsin  sys- 
tem, we  find  that:  (4)  After  the  roll  has 
been  made,  reviewed  and  officially  ap- 
proved it  is  passed  to  the  auditor  who  ex- 
tends against  each  and  every  assessment  on 
the  roll  the  taxes  that  are  to  be  paid  and 
charges  the  tax  collector  therewith.  The 
roll  so  completed  becomes  the  warrant  for 
the  collection  of  the  taxes.  Like  all  human 
work  it  may  be  imperfect,  but  once  made 
it  is  final  and  conclusive  and  may  not  be 
reopened  except  for  specifically  defined 
reasons  and  under  procedure  most  carefully 
guarded  and  restricted. 

In  passing,  it  may  be  pointed  out  that 
this  system  affords  also  as  nearly  complete 
a  system  of  audit  as  is  possible  in  public 
affairs.  The  assessor,  the  auditor,  and  the 
collector  are  three  different  persons,  each 
•watching  the  other.  No  money  can  be 
legally  paid  by  the  taxpayer  or  legally  re- 
ceived by  the  collector  which  has  not  been 
duly  charged  and  recorded  on  that  vitally 
important  public  document,  the  assessment 
roll. 

Mr.  James  seems  to  find  an  important 
difference  between  a  property  tax  and  an 


income  tax  which  in  his  opinion  somehow 
prevents  the  application  of  the  same  gen- 
eral assessment  proceedings  to  both.  I 
cannot  follow  him  in  this.  He  says  the 
difference  lies  in  the  fact  that  in  the  prop- 
erty tax  the  "  tax  budget  is  spread  over 
.  .  .  the  roll."  ..."  In  an  income  tax  the 
rate  is  fixed,  the  budget  is  not  directly  re- 
lated to  the  tax,  every  dollar  is  due  which 
on  a  correct  statement  of  income  by  the 
taxpayer  should  be  assessed,  the  assessment 
cannot  be  closed  until  the  tax  is  collected 
or  the  statute  of  limitations  has  run."  In 
the  first  place,  he  forgets  that  in  many 
states  the  rate  of  the  property  tax  is  fixed 
before  the  assessment  is  made.  Since  "the 
tax  budget  "  is  not  always  "  spread  over 
the  roll,"  it  is  obviously  not  necessary  that 
it  be  so  spread,  even  under  a  property  tax, 
nor  is  that  an  essential  feature  of  a  prop- 
erty tax.  Moreover,  if  incomes  be  first 
assessed,  there  is  no  reason  why  the  rate  of 
an  income  tax  should  not  be  determined  by 
spreading  the  tax  budget  over  the  roll. 
Finally,  it  is  only  because  the  present  stat- 
ute so  provides  that  "the  assessment  cannot 
be  closed  until  the  tax  is  collected  or  the 
statute  of  limitations  has  run."  The  Civil 
War  income  tax  was  assessed  first  and  col- 
lected as  assessed.  The  Wisconsin  tax  is 
handled  in  the  same  way.  So  is  the  Brit- 
ish, the  Canadian,  the  Prussian,  and,  in 
short,  every  properly  administered  income 
tax.  Whence  comes  this  "cannot  be"? 
Surely  what  is  being  done  can  be  done. 

Let  us  now  turn  to  the  federal  system. 
The  procedure  is :  ( 1 )  the  collector  re- 
ceives the  returns  from  the  taxpayers;  (2) 
the  collector  lists  the  returns;  (3)  the  col- 
lector forwards  the  list  and  the  returns  to 
Washington  (but  not  all  the  returns)  ; 
(4)  the  collector's  list  approved  by  Wash- 
ington, with  subsequent  amendments,  be- 
comes the  basis  of  collection;  (5)  the  col- 
lector receives  the  money.  The  collector 
has  the  whole  thing  in  his  own  hands  from 
start  to  finish.  There  is  no  assessor,  no 
local  review,  no  assessment  proper  and  the 
collector  proceeds  to  receive  money  which 
nobody  but  himself  decides  is  due.  The 
authorities  in  Washington  know  only  what 
he  lets  them  know,  except  when  a  taxpayer 
appeals  to  them.  In  the  vast  majority  of 
cases  the  only  assessment  is  that  which  the 
taxpayer  makes  himself  when  he  files  his 
return.  In  short,  the  taxpayer  makes  the 
only  warrant  there  is  for  the  collection  of 
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the  tax  except  when  Washington  makes  a 
supplementary  assessment. 

My  main  point  is  that  self -assessment  is 
no  assessment.  The  system  is  like  that 
followed  in  primitive  taxes  when  the  tax- 
payers dropped  their  contributions  into  the 
box  at  the  entrance  of  the  city  hall  or  of 
the  parish  church.  This  point  seems  so 
obvious  that  no  more  need  be  said. 

A  minor  point  which  Mr.  James  seems 
to  think  I  exaggerated  in  my  first  article 
is  that  there  is  here  no  proper  audit.  Mr. 
James  says  there  is  "  a  good  auditing 
check  upon  the  several  collectors."  It  must 
be  that  we  are  not  using  words  in  the  same 
sense.  For  I  can  see  in  the  present  system 
not  only  no  "  good  "  audit  on  the  collector, 
but  the  complete  absence  of  any  audit 
whatever.  The  collector  receives  money 
that  he  alone  has  charged  himself  with. 
My  first  article  is  sufficiently  clear  on  this 
point. 

Experience  has  taught  that  when  any 
one  of  the  three  traditional  checks  on  the 
collector,  (1)  assessment,  (2)  review,  and 
(3)  a  charge  against  him  by  the  auditor,  is 
omitted,  embezzlement  or  malfeasance  oc- 
curs sooner  or  later.  We  have  always  come 
to  grief  when  the  assessor  and  collector  have 
been  one  person  and  sometimes  also  when 
the  auditor  and  collector  are  unchecked  by 
assessment  and  review.  An  interesting  case 
of  this  kind  is  recorded  in  the  Report  of 
the  Kentucky  Tax  Commission  of  1912-14, 
p.  98. 

Turning  now  to  constructive  suggestions 
as  to  federal  income  tax  administration,  I 
can  see  no  difficulty  in:  (1)  the  division 
of  the  country  into  assessment  districts  in 
each  of  which  there  may  be  a  resident  as- 
sessor and  a  local  board  of  review;  (2) 
the  making  of  an  assessment  roll  on  which 
the  proper  auditor  charges  the  taxes  against 
the  collector  before  collection. 

What  might  be  the  ob j  ections  ?  Expense  ? 
Any  increase  in  expense  would  be  more 
than  offset  by  the  fuller  collection  of  the 
taxes.  Evasion  would  be  much  reduced. 
Even  if  it  cost  more,  the  satisfaction  each 


taxpayer  would  have  in  knowing  that  all 
the  taxpayers  are  reached  and  equally  as- 
sessed would  compensate  for  the  expense. 
Inexpertness  of  assessors  and  local  boards 
of  review?  Income  is  admittedly  harder  to 
assess  than  property.  Local  assessors  should 
be  under  strict  supervision.  But  that  is 
equally  true  of  the  property  tax.  In  Great 
Britain  the  "  inspector "  from  the  central 
office  handles  all  complex  cases  and  such  a 
system  is  easy  to  install.  Most  of  the  com- 
plex cases  are  of  corporations  and  may  be 
given  special  treatment.  In  Wisconsin  they 
are  assessed  by  the  tax  commission.  But 
against  any  inexpertness  of  local  assessors 
one  must  set  their  knowledge  of  the  local 
taxpayers.  The  spy  system  now  in  use  has 
all  the  disadvantages  of  sending  strangers 
into  the  enemy's  country.  The  delay  in- 
volved in  collection  during  the  period  of 
transition?  This  would  be  a  temporary 
difficulty  only.  I  believe  the  following  to 
be  a  practical  tax  calendar  after  the  new 
system  is  fully  installed:  January  1  to  31, 
taxpayers  file  returns ;  February  1  to  April 
30,  assessment;  May  1  to  31,  review;  June 
1  to  15,  appeals;  June  1  to  30  (this  may 
overlap  the  period  of  appeals),  extension 
of  taxes  by  the  auditor  and  notice  and  de- 
mand sent  to  taxpayers;  July  31,  last  day 
for  pa>Tnent  of  first  installment.  A  grad- 
ual transition  schedule  could  be  worked 
out.  If  the  installments  were  reduced  in 
number  to  two,  complete  transition  at  once 
would  be  feasible  and  would  not  involve 
so  much  delay  as  to  cause  embarrassment. 
Loss  of  secrecy?  This  is  sufficiently  cov- 
ered in  my  first  article.  The  fiscal  year 
returns?  The  privilege  of  filing  for  a 
fiscal  year  is  so  unfair  that  its  abolition 
would  be  a  distinct  gain.  But  it  is  per- 
fectly feasible  to  have  supplementary  rolls 
at  dates  different  from  the  main  roll. 

There  is  nothing  original,  new,  untried 
or  unpracticable  in  the  proposals  I  have 
made.  In  fact,  the  present  system  of  the 
income  tax  contains  the  innovations,  incon- 
gruous and  unpractical. 
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TAXING  BOTH  PROPERTY  AND  THE  INCOME 

THEREFROM 

From  Report  of  the  Joint  Special  Committee  on  Taxation  to  the  South  Carolina  General  Assembly — 1921 


The  argument  that  ta-\ation  of  the  in- 
come derived  from  property  which  pays  an 
ad  valorem  tax,  or  taxation  of  both  the 
property  and  the  income,  is  double  taxa- 
tion, is  unsound,  for  several  reasons.  In 
the  first  place,  if  your  income  tax  reaches, 
as  it  must,  the  income  not  derived  from 
property,  that  is,  the  earned  income,  and 
does  not  touch  the  unearned  income  that 
flows  from  the  mere  ownership  of  prop- 
erty, you  are  met  with  the  indignant  and 
righteous  protest  of  the  taxpayer  upon  the 
earned  income  that  he  is  not  getting  a 
square  deal.  To  exempt  the  income  from 
property  because  the  property  is  subject  to 
an  ad  valorem  tax,  he  says,  is  to  exempt  the 
vast  majority  of  owners  of  income-produc- 
ing property  from  any  tax  at  all  for  the 
reason  that  a  tax  against  property  is  "  a 
tax  against  the  owner  so  far,  and  only  so 
far,  as  the  property  is  used  personally  by 
the  owner."  Except  where  the  owner  him- 
self uses  the  property,  the  property  tax  is 
shifted  by  the  o\\nier  to  the  "  user  of  the 
property,  or  to  the  one  who  in  the  last 
analysis  uses  the  product  of  the  property." 
"  Who,"  he  asks,  "  pays  the  tax  upon  that 
store  building  there  on  Main  Street?    Is  it 

S ,  the  owner,  or  W.  &  Co.,  the  users? 

If  taxes  are  increased,  is  not  the  rent  in- 
creased to  cover?"  Hence,  it  is  urged,  the 
only  way  to  tax  the  owner  of  that  property 
himself  is  to  tax  his  income.  The  only 
two  forms  of  tax  that  cannot  be  shifted,  it 
is  said,  with  what  appears  to  be  scientific 
accuracy,  are  the  income  tax  and  the  in- 
heritance tax.  The  case  made  out  upon 
that  ground  against  exempting  income  de- 
rived from  property  from  an  income  tax 
would  seem  to  be  too  strong  to  be  ignored. 
But  even  if  that  were  not  so,  from  the 
standpoint  of  the  property  owner  himself, 
there  can  he  no  double  taxation  if  his  prop- 
erty tax  is  reduced  in  proportion  to  his  in- 
come tax.  If  the  state  has  to  raise  the 
given  sum  of  $300  by  taxing  farmer   B. 


and  instead  of  collecting  it  in  the  form  of 
a  property  tax,  proposes  to  do  so  by  im- 
posing both  a  property  tax  and  an  income 
tax,  it  is  clear  beyond  all  question  that  his 
property  tax  will  be  reduced  by  whatever 
he  pays  in  income  tax ;  thus,  if  he  pays 
an  income  tax  of  $100,  his  property  tax 
cannot  exceed  $200.  There  is  and  can  be 
no  double  taxation  in  that.  But  when  the 
state  also  calls  upon  A,  who  pays  no  prop- 
erty tax,  to  contribute  his  $100  in  income 
tax,  to  the  $300  required,  the  result  is,  as 
indicated  in  the  illustration  used  above,  to 
save  farmer  B  $100  in  taxes.  To  the  ex- 
tent, therefore,  that  the  given  amount  of 
revenue  required  for  government  can  be 
raised  by  a  reasonable  tax  upon  income 
from  all  sources,  to  that  extent  would  the 
amount  now  required  to  be  raised  from 
property  alone  be  decreased,  and  to  that 
extent  would  the  burden  now  on  the  shoul- 
ders of  the  present  taxpayers  of  the  state 
be  lightened. 

But,  if  the  owner  of  real  estate  still  sees 
in  the  income  tax  the  ghost  of  double 
taxation,  let  him  reflect  for  a  moment  upon 
this  fact:  he  is  already  double-taxed  upon 
the  same  property  —  by  state,  county  and 
city.  His  real  estate  and  other  tangible 
property  is  now  carrying  the  total  load  of 
the  combined  revenue  needs  of  the  state, 
and  of  the  counties  and  cities.  If  the  state 
taxes  the  income  derived  from  property  and 
at  the  same  time  exempts  or  practically 
exempts  the  property  itself  from  payment 
of  state  taxes,  leaving  it  to  carry  only  its 
proportion  of  the  burden  of  local  taxes, 
then  certainly  there  can  be  no  sound  objec- 
tion to  the  income  tax  upon  the  ground  of 
double  taxation.  That,  in  the  opinion  of 
the  Committee,  is  the  place,  object  and 
function  of  an  income  tax  in  a  system  of 
state  taxation — largely  to  relieve  property 
taxed  upon  an  ad  valorem  basis  from  the 
double  burden  of  carrying  the  revenue  load 
of  both  the  state  and  the  local  governments. 
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THE  ST.  JOHN  CITY  INCOME  TAX  ACT 


W.   C.   KEIRSTEAD 
University  of  New  Brunswick 


Prior  to  1919  the  city  of  St.  John  raised 
its  tax  levy  by  means  of  a  general  property 
and  an  income  tax ;  since  that  time  taxes 
have  been  levied  upon  real  estate,  tangible 
personalty  and  incomes.  The  following 
table  shows  for  the  years  indicated  the  as- 
sessments and  taxes  of  real  estate,  person- 
alty and  incomes  under  the  two  acts. 


It  is  interesting  to  observe  that  under  a 
general  property  tax  the  city  of  St.  John 
succeeded  in  raising  30  per  cent  of  its  taxes 
from  personal  estate,  or  about  three-fifths 
the  amount  paid  by  real  estate.  At  the 
same  time  this  method  of  taxation  raised 
against  itself  all  the  objections  it  has  met 
in  other  places;   property  was  either  con- 


Old  Act. 
1916 

1917 

1918 

New  Act 

1919 

1920 


Real  Estate. 


Assessed 
Valuation. 


Taxes. 


21,346,000 

21,735,800 
21,998,900 

22,707,350 
26,599,000 


423,847 
473.840 
499.375 

594.931 
792,650 


Pers 

onal  Property. 

Per  cent  of 
Total. 

Assessed 
Valuation. 

Taxes. 

Per  cent  of 
Total. 

50.7 

50 
47.6 

45-9 
49.1 

11,507,500 
12,720,000 
13.799.900 

7,241,850 
7.552.650 

242,396 
277,296 
312,804 

189,736 
225,069 

26.9 
29.4 
30 

14.6 
13-9 

Old  Act. 


5,576,900 
6,778,000 
8,137,100 

14,990,850 
1920 !  16,557,650 


1916. 
1917. 
1918. 

1919. 


New  Act. 


Incomei. 


Assessed 
Valuation. 


Taxes. 


108,750 
147,760 
184,712 

392,760 
493.418 


Per  cent  of 
Total. 


13.6 

13 
17.7 

30.3 
30-5 


Total  Tax  Lctj. 


835,092 

944.770 
1,041,685 

1,295,573 
1,613.546 


Tax 
Rate. 


1.95 
2.18 
2.27 

2.62 
2.98 


It  will  be  noticed  that  under  both  acts 
real  estate  pays  about  50  per  cent  of  the 
tax  levy,  and  that  the  combined  assess- 
ments of  personalty  and  incomes  are  about 
the  same  under  the  two  forms  of  legislation 
and  account  for  about  45  per  cent  of  the 
taxation  in  each  case.  But  where  personal 
estate  paid  about  30  per  cent  of  the  taxes 
under  the  old  method,  incomes  bear  this 
portion  of  the  burden  under  the  new  legis- 
lation. In  other  words,  the  taxes  raised 
upon  the  incomes  from  intangibles  are  as 
remunerative  as  was  their  taxation  on  cap- 
ital values. 


cealed,  driven  out  of  the  city,  or  the  asses- 
sors simply  ignored  it;  in  fact,  all  these 
things  existed  to  some  extent.  The  asses- 
sors became  law-makers  as  well  as  law- 
administrators  and  used  the  great  author- 
ity of  the  act  to  exact  from  each  individual 
about  what  they  thought  he  should  pay  for 
the  support  of  government.  Naturally,  the 
assessors  did  not  consider  that  taxes  upon 
real  estate  and  stocks  in  trade  were  shifted 
in  large  measure  to  consumers  and  the  ten- 
dency was  to  overtax,  in  the  way  of  in- 
come, the  man  of  fixed  salary  and  to  un- 
derassess  the  realty  owner  or  business  man. 
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The  old  act  attempted  to  tax  incomes 
but  was  in  reality  a  wages  and  salaries 
tax ;  it  required  from  all  employers  of  labor 
a  sworn  statement  of  all  wages  and  sala- 
ries they  paid  so  that  in  so  far  as  incomes 
of  this  nature  were  concerned,  it  was  thor- 
oughgoing and  accurate  but  in  the  case  of 
"  rateable  persons  carrying  on  business  or 
professions,"  it  declared  that  "  his  per- 
sonal earnings  shall  be  deemed  to  be  a  stun 
equal  to  that  which  would  ordinarily  be 
paid  to  an  equally  competent  person  for 
rendering  to  such  business  the  same  ser- 
vices as  are  rendered  by  the  person  as- 
sessed." The  Commission  which  drew  up 
the  present  act  found  that  persons  earning 
$1500  and  less  paid  70  per  cent  of  the 
income  tax  and  77  per  cent  of  the  com- 
bined amount  raised  by  the  income  and 
poll  taxes.  It  is  clear  that  this  so-called 
income  tax  was  operating  to  exempt  ability 
and  to  tax  poverty;  yet,  through  its  opera- 
tion the  assessors  had  collected  considerable 
data  and  developed  methods  of  administra- 
tion which  could  be  used  to  advantage  in 
the  operation  of  a  more  adequate  and  satis- 
factory' income  tax  law. 

The  present  Assessment  Law  exempts 
intangibles,  of  course,  from  taxation  upon 
capital  values ;  it  also  exempts  such  tan- 
gibles as  household  furniture,  or  articles  of 
personal  adornment,  but  imposes  a  tax  upon 
other  forms  of  tangible  property.  Tan- 
gible personalty  is  assessed  at  full  value 
but  is  taxed  at  the  same  rate  as  real  estate 
upon  one-half  the  assessment.  This  tax  is 
practically  one  upon  stocks-in-trade  al- 
though it  includes  fixtures,  machinery  and 
live  stock. 

The  new  legislation  imposes  taxation 
upon  the  net  incomes  of  residents  and  upon 
that  portion  of  the  income  of  nonresidents 
which  arises  from  employment,  trade,  busi- 
ness or  profession  carried  on  within  the 
city.  It  provides,  however,  that  in  case  a 
nonresident  pays  to  another  municipality  a 
tax  upon  wages  or  earnings,  he  may  there- 
by offset  his  obligation  to  the  city  of  St. 
John  to  the  extent  of  one-half  its  taxation 
of  such  income.  It  must  be  remembered 
that  there  is  no  provincial  taxation  of  in- 
comes and  that  the  smaller  municipalities 
make  little  use  of  income  taxation.  More- 
over, St.  John  is  a  poor  residence  city  but 
affords  an  opportunity  for  many  persons  in 
the  surrounding  country  to  earn  their  living. 
A  better  division  of  income  taxation,  to  mv 


mind,  is  outlined  in  the  "  Model  Plan  of 
State  and  Local  Taxation,"  but  unfor- 
tunately tax  acts  have  to  be  enacted  by  the 
legislature  and  I  fear  there  would  be  stren- 
uous objections  to  the  imposition  of  a  tax 
upon  business  incomes  and  then  another 
tax  upon  the  net  incomes  of  each  resident. 
We  had  serious  opposition  to  the  existing 
act  which  was  raised  on  the  plea  that  the 
heavy  federal  taxation  of  profits  and  in- 
comes was  sufficient.  The  present  division 
of  the  tax  is  scarcely  fair  to  other  munici- 
palities and  will  probably  have  to  be 
changed  as  income  taxation  in  other 
municipalities  becomes  heavier,  to  allow 
nonresidents  credit  for  the  full  amount  of 
income  taxes  paid  on  the  same  income  at 
the  place  of  residence. 

The  city  act  imposes  a  tax  upon  all  in- 
comes at  the  "  general  tax  rate "  and  in 
addition  adds  a  supertax  of  1  per  cent  on 
the  amount  by  which  any  income  exceeds 
$4000  and  does  not  exceed  $7000;  of  2 
per  cent  over  $7000  up  to  $10,000 ;  of  2>^ 
per  cent  on  excess  of  $10,000  up  to  $15,000 
and  of  3  per  cent  on  all  in  excess  of 
$15,000.  The  general  rate  is  determined 
by  the  needs  of  the  city.  The  act  provides 
that  "  the  residue  to  be  raised  shall  be 
levied  and  imposed  upon  the  whole  rate- 
able real  estate  and  personal  property 
within  said  city  and  upon  incomes  and  the 
rate  of  taxation  thereupon  arrived  at  shall 
be  known  as  the  General  Tax  Rate."  This 
general  rate  in  1920  was  practically  3  per 
cent,  so  that  local  income  taxation  ranges 
from  3  per  cent  to  6  per  cent  according  to 
the  amount  of  individual  income.  This 
method  of  taxing  personal  property  on 
one-half  its  assessment  and  then  of  includ- 
ing it  and  income  with  real  estate  in  fixing 
the  general  rate  was  of  course  a  compro- 
mise with  real  estate  interests  who  feared 
that  otherwise,  owing  to  the  proposed 
changes  in  taxation,  realty  might  be  com- 
pelled to  bear  too  heavy  a  portion  of  the 
tax  burden.  Another  compromise  was  the 
exemption  from  the  income  tax  of  income 
from  real  estate  located  within  the  city. 
Otherwise  the  definition  of  income  is  com- 
prehensive and  follows  practically  the  defi- 
nition of  the  federal  act. 

The  administration  of  the  income  tax 
has  been  quite  satisfactory.  Each  tax- 
payer is  compelled  to  file  a  sworn  return ; 
the  assessor  obtains  considerable  informa- 
tion at  the  source;  he  interviews  taxpayers 
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when  their  returns  are  not  satisfactory  and 
may  also  audit  their  accounts.  The  final 
assessment  is  made  by  the  assessor  accord- 
ing to  his  judgment  in  view  of  all  the 
facts,  but  in  most  cases  he  accepts  the 
sworn  returns.  The  fact  that  income 
means  for  the  city  about  what  it  means 
for  the  federal  authorities  and  that  the 
latter  are  making  careful  audits  of  accounts 
by  expert  accountants  has  benefited  the  city, 
although  local  assessors  have  no  access  to 
federal  returns,  except  through  the  volun- 
tary action  of  taxpayers.  But  reliable  tax- 
payers find  it  a  convenience  to  use  federal 
records  in  making  out  local  taxation  re- 
turns. 

It  is  claimed  these  days  that  an  income 
tax,  to  be  effective,  needs  provincial,  state 
or  federal  enforcement.  That  central  ad- 
ministration is  preferable  in  most  cases 
there  can  be  no  question.  The  larger  the 
area  of  jurisdiction,  the  harder  it  is  for 
income  to  escape  taxation,  the  easier  to  de- 
termine taxable  income  and  the  more  liable 
we  are  to  have  capable  and  able  admin- 
istrators. But  local  conditions  must  always 
be  taken  into  consideration,  and  in  my 
opinion  the  city  of  St.  John  is  quite  as 
likely  to  secure  adequate  administration  of 
income  taxation  in  that  city  as  is  the  pro- 
vincial government.  The  city  has  to  its 
advantage  an  organized  department,  a  col- 
lection of  valuable  data,  capable  and  ex- 
perienced administrators ;  whereas  the  prov- 
ince would  have  to  organize  a  department 
and  begin  de  novo.  The  city  has  also  an 
intimate  knowledge  of  the  local  situation, 
and  in  addition  pays  quite  as  high  salaries 
and  employs  fully  as  competent  men  as 
the  provincial  administration.  The  prov- 
ince is  scarcely  ready  for  income  taxation, 
since  it  is  prevailingly  rural,  and  while 
income  taxation  within  the  city  is  capable 
of  considerable  improvement  it  has  been 
sufficiently  effective  and  satisfactory  to  jus- 
tify its  emploj-ment  as  a  method  of  obtain- 
ing revenue.  I  think  there  are  many  cities 
similarly  situated  that  would  be  wisely 
advised  to  undertake  local  taxation  of  in- 
comes. 

An  interesting  feature  in  St.  John  arises 
in  connection  with  the  taxation  of  real 
estate.  As  already  indicated,  real  estate 
pays  less  than  50  per  cent  of  the  tax  levy 
and  the  land  alone  does  not  contribute 
more  than  18  per  cent.  One  reason  for 
this  low  valuation,  at  least  in  the  past,  was 


the  influence  of  the  land  owners  and  an- 
other is  without  doubt  the  peculiar  method 
of  land  ownership.  At  the  time  the  city 
was  formed  large  grants  of  land  were 
given  to  the  corporation,  to  the  established 
church,  and  to  prominent  individuals,  who 
as  loyalists,  had  strong  claims  upon  the 
government.  Much  of  the  land  is  still 
held  by  large  estates  or  corporations  and 
is  leased  to  the  users,  often  at  very  low 
ground  rent  by  a  renewable  lease  which 
runs  for  periods  of  7,  14  or  21  years  and 
contains  a  clause  whereby  the  landlord 
covenants  with  the  tenant  that  at  the  ex- 
piration of  the  lease  he  will  either  pur- 
chase the  improvements  or  will  renew  the 
lease  under  like  terms  and  conditions,  and 
the  latter  alternative  has  been  interpreted 
by  the  courts  to  mean  at  the  same  rent  and 
with  the  identical  options  at  termination. 
These  leases  may  have  been  drawn  to  pre- 
serve to  the  landowner  any  unearned  in- 
crement that  growth  of  the  city  and  prov- 
ince would  bring,  but  under  existing  con- 
ditions in  many  cases  they  simply  guaran- 
tee the  landowner  a  fixed  annual  income 
from  the  land.  At  an  early  time  the  asses- 
sors adopted  the  practice  of  capitalizing 
the  ground  rent  at  6  per  cent  to  obtain  the 
assessed  value  of  leased  land  and  then  by 
taking  one-third  of  the  ground  rent  as  a 
2  per  cent  tax  upon  the  capital  value  of 
the  land,  they  left  the  landlord  a  net  in- 
come of  about  4  per  cent.  It  was  the  fact 
that  in  some  cases  about  40  per  cent  of  the 
ground  rent  went  in  taxes  that  was  partly 
responsible  for  the  exemption  of  income 
from  real  estate  within  the  city  from  the 
municipal  income  tax.  This  method  of 
land  valuation  led  to  a  low  assessment  of 
lands  and  often  to  an  overassessment  of  the 
tenant's  improvements  and  encouraged  the 
inefficient  use  of  land.  Moreover,  since  a 
lot  leased  at  a  nominal  rent  might  be  sit- 
uated beside  another  leased  at  a  later 
period  for  market  value  and  since  one 
could  not  be  regarded  as  worth  double  the 
other,  the  assessors  adopted  the  practice  of 
assessing  the  tenant  on  his  "  equity  in  the 
lease,"  and  this  method  was  especially 
used  with  tenants  in  city  property  where 
often  the  ground  rent  was  less  than  ordi- 
nary taxes.  This  lease  system  has  not  only 
hindered  the  proper  valuation  of  land  but 
has  restricted  the  construction  of  improve- 
ments and  the  proper  use  of  the  land.  The 
Commission  which  framed  the  present  as- 
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sessment  act  felt  that  the  tenant  should  be 
given  an  option  to  purchase  the  land  and 
advised  the  city  to  secure  legislation  where- 
by every  lease  would  contain  such  an 
option  or  would  be  interpreted  as  contain- 
ing this  option.  The  Commission  also 
recommended  that  the  land  be  assessed  at 
its  full  value  regardless,  of  course,  of 
ownership  but  that  the  tax  upon  such  land 
be  divided  between  landlord  and  tenant  in 


proportion  to  the  share  each  received  of  the 
income  from  the  land  in  every  case  where 
the  tenant  was  given  an  option  to  purchase. 
Such  option  of  the  tenant  was  to  be  exer- 
cised in  case  the  landlord  did  not  make 
use  of  his  option  to  purchase  the  improve- 
ments. In  all  cases  where  the  option  is 
not  given  the  full  tax  is  to  be  paid  by  the 
landlord  unless  the  covenant  between  him 
and  the  tenant  specifies  otherwise. 


DECISIONS  AND  RULINGS 


EDITED  BY  A.  E.   HOLCOMB 


Incomes,  Federal  —  Estates  and 
Trusts — Undistributed  Income.  —  The 
United  States  Circuit  Court  of  Appeals 
held  that  the  1913  income  tax  law  did  not 
authorize  the  taxation  of  income  of  estates 
and  trusts  accmnulated  for  unknown  or 
unascertained  persons  and  persons  not  in 
being;  and  that  T.  D.  2231  issued  June 
26,  1915,  was  an  attempt  to  construe  a 
body  of  property  as  a  person  and  to  im- 
pose exactions  not  only  not  authorized  but 
not  reasonably  implied  from  the  statute. — 
First  Trust  fir'  Sav.  Bk.  v.  Smjetanka,  268 
Fed.  230. 

Income,  Federal — Salaries,  Reason- 
ableness OF.  —  The  federal  district  court 
sustained  a  nonsuit  against  the  Government 
in  a  suit  brought  to  reduce  the  deductions 
claimed  for  salaries  because  inordinate  and 
out  of  proportion  to  the  value  of  the  ser- 
vices rendered.  The  court  held  that  the 
only  questions  were  what  amount  was  paid 
as  salaries  and  what  as  a  distribution  of 
profits  and  nonsuit  was  granted  for  lack 
of  evidence  on  these  questions.  It  held 
that  Congress  had  nowhere  exercised  its 
undoubted  right  to  limit  the  salaries  paid 
stockholder  employees  and  in  the  absence 
of  a  statute  the  right  to  determine  what 
the  employer  shall  pay  is  not  subject  to 
consideration  by  a  jury. — United  States  v. 
Philadelphia  Knitting' Mills  Co.,  268  Fed. 
270. 

Excess  Profits — Invested  Capital — 
Patents. — The  federal  District  Court  had 
before  it  the  case  of  a  corporation  owning 
valuable  patents  which  it  had  acquired  for 
a  nominal  sum  and  which  therefore  could 


not  be  included  in  its  "  invested  capital  ", 
The  Government  claimed  that  the  company 
could  be  assessed  under  section  210  of  the 
act  of  1917  as  having  invested  capital  not 
satisfactorily  determinable  and  an  addi- 
tional tax  was  assessed.  The  company 
claimed  that  it  had  no  invested  capital  or 
only  a  nominal  capital  and  should  be  as- 
sessed under  section  209  of  the  act  of  1917. 
The  court  supported  the  claim  of  the  com- 
pany and  dismissed  the  motion  to  strike 
out  the  complaint  filed  to  recover  the  ad- 
ditional tax  assessed. — De  Laski  &"  Thropp 
dfc.  Co.  v.  Iredell,  268  Fed.  377. 

Income,  Federal  —  Refund  Claim — 
Loss  in  "  Business  ".  —  The  federal  Dis- 
trict Court  held  that  where  a  taxpayer  had 
filed  an  abatement  claim  which  had  been 
disallowed  and  had  been  advised  by  the 
Commissioner  that  it  Avas  unnecessary  to 
file  a  refund  claim  before  bringing  suit  to 
recover,  objection  to  recovery  that  such 
claim  had  not  been  filed  was  not  well 
founded.  [This  case  was  decided  prior  to 
the  decision  of  the  Supreme  Court  in  R.  R. 
Co.  V.  U.  S.    See  BuL,  VI,  82.] 

The  taxpayer  suffered  a  loss  due  to  em- 
bezzlement by  his  broker  of  gains  made 
in  speculation  in  the  stock  market  which 
the  department  held  not  deductible  as  not 
incurred  in  "business"  (Act  of  1913). 
The  court  overruled  this  and  held  the  loss 
properlv  taken  as  a  deduction.  —  Black  v. 
Bolcn,  268  Fed.  427. 

Income,  Federal  —  Estates  and 
Trusts — Deduction  of  Federal  Estate 
T.'^x. — An  interesting  case  has  been  argued 
before  the  United  States  Court  of  Claims, 
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which  if  determined  in  favor  of  the  plain- 
tiffs, will  very  greatly  affect  the  yield  of 
the  income  tax  as  applied  to  estates  and 
trusts.  Briefly,  the  claim  is  that  as  by  sec- 
tion 214  of  the  Revenue  Act  of  1918,  there 
is  allowed  as  a  deduction  from  gross  in- 
come, taxes  "  imposed  by  the  authority  of 
the  United  States,"  this  clearly  permits  of 
the  deduction  of  the  federal  estate  tax  in 
the  case  of  the  taxation  of  an  estate  or 
trust.  It  will  be  seen  that  this  is  quite  a 
dift'erent  claim  than  that  rejected  by  the 
court  in  Prentiss  v.  Eisner,  as  in  that  case 
a  legatee,  as  an  individual,  sought  the  de- 
duction, while  here  the  executors  are  claim- 
ing it  as  a  definite  payment  by  them. — 
Executors  of  Joseph  H.  Woodward  v. 
United  States,  U.  S.  Court  of  Claims,  un- 
decided. 

Assessment — Review — Appeal. — The 
Oregon  court  had  occasion  to  consider  the 
nature  of  an  assessment  of  property  and  of 
the  function  of  the  assessor,  the  county 
board  of  equalization  and  of  the  circuit 
court  in  reviewing  the  action  of  such 
board.  The  claim  was  that  an  appeal  lay 
to  the  Supreme  Court  as  a  matter  of  right, 
in  view  of  the  provisions  of  the  constitu- 
tion and  statutes  as  to  appeals  from  "  de- 
cisions ",  "  judgments  ",  and  "  decrees  ". 
This  claim  was  rejected  upon  the  ground 
that  appeals  lie  only  as  given  by  statute 
and  that  the  action  of  the  circuit  court  in 
reviewing  an  assessment  was  not  in  the 
nature  of  a  judgment.  —  Smith  Securities 
Co.  V.  Multnomah  County,  194  Pac.  428. 

Equalization  —  Uniformity.  —  The 
Georgia  Equalization  Act  (L.  1913,  p. 
123),  under  which  the  state  tax  commis- 
sioner is  authorized  to  raise  or  lower  any 
classes  of  property  in  any  county  so  as  to 
equalize  such  county  Avith  other  counties, 
was  attacked  as  leading  to  results  in  vio- 
lation of  the  uniform  provisions  of  the 
state  constitution.  Particular  emphasis  was 
placed  upon  the  fact  that  railroad  and 
utility  property  was  assessed  by  the  Comp- 
troller General  and  there  was  no  provision 
for  equalizing  such  property  with  other 
classes  of  property.  The  objections  were 
overruled  and  the  act  held  not  obnoxious 
to  the  constitutional  provision  in  question. 
—Ogletree  v.  Woodxuard,  105  S.  E.  243. 


Intangible    Property 


Situs  ".  —  The  Minnesota  court  held  that 
the  accounts  receivable  representing  sales 
made  from  a  Minnesota  office  of  a  Penn- 
sylvania corporation,  such  sales  being  nego- 
tiated under  the  direction  of  a  Minnesota 
manager,  were  taxable  as  moneys  and 
credits  in  Minnesota.  The  fact  that  they 
were  also  taxed  in  Pennsylvania  was  of  no 
consequence  as  bearing  upon  the  jurisdic- 
tion of  Minnesota.  —  State  v.  Pittsburgh 
Plate  Glass  Co.,  180  N.  W.  108. 

Intangible  Property  —  Situs  —  Busi- 
ness Situs. — A  recent  California  case  in- 
volved a  discussion  of  jurisdiction  to  tax 
intangible  property  with  citation  of  the 
leading  authorities.  The  question  was  as 
to  the  right  of  California  to  tax  credits  of 
an  estate  of  a.  resident  of  that  state  which 
credits  were  physically  in  the  state,  the 
executors  being  residents  of  Texas  and  the 
beneficiaries  also  being  non-residents.  The 
basis  of  the  claim  was  that  administrators 
had  been  appointed  in  California  to  ad- 
minister the  assets  located  there.  The 
court  rejected  the  claim  of  right  to  tax  the 
credits,  whether  upon  the  theory  of  ordi- 
nary situs  or  of  business  situs,  because  the 
notes  were  in  the  hands  of  a  California 
bank  for  collection.  —  Hinckley  v.  San 
Diego  County,  194  Pac.  77. 

Banks  —  Method  of  Assessment. — 
The  Oklahoma  court  in  a  recent  decision 
summarized  its  previous  rulings,  holding — 

1.  That  the  assessment  is  not  against  the 
bank  or  its  property  but  against  the  shares 
of  stock  in  the  hands  of  the  shareholders. 

2.  That  the  shares  are  to  be  assessed  at 
their  true  value,  which  may  differ  from  the 
book  value;  and  3.  That  in  detennining 
the  value  of  the  shares,  no  deduction  is  to 
be  made  on  account  of  capital  invested  in 
securities  which  are  exempt  from  taxation. 
Authorities  are  cited  upon  each  point. — 
Board  of  Equalization  v.  People's  Nat. 
Bk.  of  Kingfisher,  193  Pac.  622. 

Insurance — Premium  Tax — "  Invest- 
ment ". — Under  a  Washington  statute  the 
tax  upon  fire  insurance  premium  receipts 
is  2^  per  cent  unless  the  company  has  50 
per  cent  or  more  of  its  available  assets  in- 
vested in  Washington  securities,  when  it  is 
1  per  cent.  The  company  claimed  that  its 
holdings  of  United  States  Liberty  Bonds 
Business      were  not  an  "  investment "  but  that  they 
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were  a  part  of  its  cash  reserve,  thus  bring- 
ing it  into  the  1  per  cent  class.  The  court 
referred  to  various  authorities  defining  an 
"  investment "  and  concluded  that  the 
company  should  have  been  entitled  to  show 
its  proof  and  overruled  the  demurrer. — 
Lumbermen's  Indemnity  Exch.  v.  State, 
193  Pac.  217. 

Railroads  —  Operating  Propert\' — 
Terminals.  —  Under  the  Idaho  law  the 
operating  property  of  railroads  is  assessed 
by  the  state  board  of  equalization  and  the 
other  property  by  the  county  assessor.  In 
this  case  land  located  adjacent  to  the 
right-of-way  was  not  used  by  the  railroad 
and  was  assessed  by  the  coimty  assessor. 
Upon  tax  sale  being  threatened  the  rail- 
road brought  injunction  proceedings.  The 
court  held  that  the  property  was  in  part 
operating  property  though  not  then  actu- 
ally being  used,  and  as  the  assessor  had 
assessed  the  entire  parcel,  the  entire  assess- 
ment was  void.— C.  M.  df  St.  P.  Ry.  Co. 
V.  Kootenai  County,  192  Pac.  562. 

Corporate  Excess  —  Deduction  op 
Tangible  Property  Located  Outside 
THE  State. — The  Indiana  appellate  court, 
upon  a  review  of  the  action  of  the  state 
board  of  tax  commissioners,  held  such 
action  incorrect  in  that  in  reaching  the 
value  of  the  "  corporate  excess  "  of  a  do- 
mestic corporation  no  deduction  was  made 
of  real  estate  and  tangible  personal  prop- 
erty located  in  Illinois.  The  court  held 
that  this  was  tantamount  to  taxing  prop- 
erty beyond  the  jurisdiction  of  the  state. — 
Schlosser  Bros.  v.  Hitff,  128  N.  E.  854. 

Exemptions  —  Federal  Farm  Loan- 
Bonds. — The  United  States  Supreme  Court, 
after  two  arguments,  has  decided  the  case 
involving  the  constitutionality  of  the  fed- 
eral Land  Bank  Act,  holding  it  constitu- 
tional. One  of  the  points  involved  was  as 
to  the  constitutionality  of  the  provision  of 
the  Act  which  rendered  the  bonds  issued 
thereunder  exempt  from  state  taxation. 
The  suit  was  brought  by  a  stockholder 
against  the  defendant  company  to  enjoin 
the  company  from  investing  its  funds  in 
such  bonds  on  the  ground  that  they  were 
invalid  obligations.  The  court  held  that 
Congress  had  full  authority  to  establish 
the  land  banks  and  to  exempt  their  bonds 
from  state  taxation. 


The  decision  of  the  court  is  largely  con- 
fined to  a  consideration  of  whether  the 
establishing  of  the  Federal  Land  Banks 
and  the  Joint  Stock  Land  Banks,  which 
issued  the  bonds  in  question,  was  authorized 
by  the  Constitution. 

A  preliminary  question,  upon  which  the 
court  divided,  was  first  disposed  of.  This 
was  whether  the  court  had  jurisdiction 
under  sec.  24  of  the  Judicial  Code.  The 
majority  decided  that  a  question  arising 
under  the  federal  Constitution  was  in- 
volved, within  the  authority  of  Pollock  v. 
F.  L.  &f  T.  Co.  and  Bnts/iaber  v.  U.  Pac. 
R.  R. 

After  an  elaborate  and  painstaking  anal- 
ysis of  the  act  authorizing  the  establish- 
ment of  the  banks  in  question  and  of  the 
powers  and  duties  arising  under  it  and  of 
their  relation  to  the  purposes  of  the  fed- 
eral government,  the  court  found  the  act 
clearly  free  from  constitutional  objection, 
under  the  principles  established  by  McCul- 
loch  v.  Maryland,  4  Wheat.  316;  0 shorn 
V.  Bank,  9  Wheat.  738 ;  First  Nafl  Bank 
V.  Union  Trust  Co.,  244  U.  S.  416,  and 
Farmers  df  Mech.  Nafl  Bk.  v.  Deering, 
91  U.  S.  29,  33,  34. 

Having  thus  upheld  the  act  as  clearly 
within  the  power  of  Congress,  the  court 
held  that  the  power  to  make  the  securities 
tax  exempt  necessarily  followed;  quoting 
the  well  known  statement  of  Chief  Justice 
Marshall  in  McCulloch  v.  Maryland,  and 
citing  the  decision  in  Oivensboro  Nafl  Bk. 
V.  Oivensboro,  173  U.  S.  664,  as  to  the 
limitations  of  state  taxation  of  national 
banks,  and  Farmers  Bank  v.  Minnesota, 
232  U.  S.  516,  to  the  effect  that  a  tax  on 
bonds  issued  by  the  municipality  of  a  terri- 
tory was  in  the  last  analysis  an  imposition 
upon  the  right  of  a  municipality  to  issue 
them.  —  Smith  v.  Kansas  City  Title  and 
Trust  Co.,  U.  S.  Sup.  Ct.,  Feb.  28,  1921. 

Exemption  —  Substituted  Tax  — 
Method  of  Corporate  Taxation  in 
Oklahoma  —  Deduction  of  Federal 
Taxes.  —  The  Oklahoma  act,  ch.  44,  L, 
1915,  exempts  raw  products  from  ad- 
valorem  taxation  and  provides  that  they 
shall  be  subject  to  the  income  tax  laws  of 
the  state.  The  constitution,  sec.  50,  art.  5, 
forbids  the  legislature  from  exempting  any 
property  except  as  provided  in  the  consti- 
tution. An  oil  company,  claimed  exemp- 
tion from  its  capital  and  surplus  of  a  sum 
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invested  in  raw  products.  The  county 
claimed  the  statute  above  referred  to  un- 
constitutional. The  court  held  that  the 
constitution  did  not  compel  advalorem 
taxation  of  all  property  and  that  the  sub- 
jection of  the  property  in  question  to  the 
income  tax  laws  would  be  sufficient  answer 
to  the  claim  of  unconstitutionality  except 
that  those  laws  did  not  apply  to  every 
o^\^ler  and  hence  there  was  not  complete 
substitution  and  the  law  must  be  held  un- 
constitutional. 

The  court  referred  to  the  case  of  In  re 
Nafl  Life  Ins.  Co.,  173  Pac.  376,  as  de- 
fining the  method  of  determining  the  net 
value  of  capital  stock  surplus  and  profits 
and  as  authority  for  its  rejection  of  the 
federal  taxes  as  a  deduction  in  reaching  the 
assessment  of  such  value.  —  In  re  Assess- 
ment of  Chickasaw  Cotton  Oil  Co.,  194 
Pac.  215. 

License — Classification — "  Power  to 
Destroy  ".  —  The  United  States  Supreme 
Court  had  occasion  to  review  the  matter  of 
classification  in  license  taxation,  in  pass- 
ing upon  a  tax  imposed  in  the  Territory  of 
Alaska  upon  persons  manufacturing  oil  or 
fertilizer  in  whole  or  in  part  from  herring. 
Plaintiff  alleged  discrimination  as  com- 
pared with  other  manufacturers,  using 
salmon  instead  of  herring.  Mr.  Justice 
Holmes  disposed  of  this  contention  by  ad- 
mitting that  discrimination  did  arise  from 
the  acts  in  question,  and  asserting  that  such 
a  discrimination  by  the  levying  of  a  tax 
upon  one  class  and  not  upon  another  could 
hardly  "  be  said  to  be  contravening  a  Con- 
stitution that  has  known  protective  tariffs 
for  a  hundred  years."  He  proceeded  with 
the  further  assertion  that  "  even  if  the  tax 
should  destroy  a  business,  it  would  not  be 
made  invalid  or  require  compensation  upon 
that  ground  alone.  Those  who  enter  upon 
a  business  take  that  risk,"  thus  reviving  the 
famous  dictum  of  Mr.  Justice  Marshall. 

The  classification  of  manufacturers  of 
oil  from  herring  differently  from  manufac- 
turers of  oil  from  salmon  was  held  within 
the  power  of  the  legislature. — Alaska  Fish 
Salting,  etc.  Co.  v.  Smithy  U.  S.  Sup.  Ct,, 
Jan.  31,  1921. 

Foreign  Corporation  —  Doing  Busi- 
ness —  Interstate  Commerce.  —  The 
Minnesota  court  held  that  a  contract  by  an 
Illinois  corporation  to  furnish  advertising 


sen-ice  to  a  state  corporation,  retaining 
title  to  the  plates,  cuts  and  type  used,  was 
a  transaction  in  interstate  commerce;  that 
the  foreign  corporation  law  did  not  apply 
and  that  the  corporation  could  sue  for 
breach  of  the  contract,  without  compliance 
therewith. — Out  caul  t  Adv.  Co.  v.  Citizens 
State  Bank,  180  N.  W.  705. 

Inheritance,  Federal  —  Tax  on  Es- 
tate Created  Prior  to  Act.  —  A  large 
amount  of  federal  estate  taxes,  collected 
under  the  act  of  1916,  will  be  lost  to  the 
government  as  the  result  of  a  decision  by 
the  United  States  Supreme  Court  that  the 
act  did  not  render  taxable  an  estate  pass- 
ing under  a  general  power  of  appointment, 
created  by  a  will  effective  prior  to  the  pas- 
sage of  the  act,  which  was  not  exercised 
until  after  its  passage.  Judgment  of  the 
Court  of  Claims  was  affirmed, 

A  citizen  of  Illinois  died  in  1914,  leav- 
ing a  will  containing  directions  for  such 
disposal  of  a  certain  portion  of  the  estate 
as  should  be  made  by  his  wife  by  her  will. 
The  wife  died  in  1917  leaving  a  will 
directing  the  disposal  of  the  portion  of  the 
estate  in  question.  The  question  arose 
whether  this  portion  so  disposed  of  was 
taxable  as  part  of  the  wife's  estate,  under 
clauses  (a)  or  (b)  of  section  202,  of  the 
Revenue  Act  of  1916.  No  question  was 
raised  as  to  the  power  to  tax  a  transfer 
under  a  power  of  appointment  created  be- 
fore but  executed  after  the  passage  of  the 
taxing  act,  the  question  being  solely  as  to 
the  construction  of  the  act  referred  to. 
The  Government  sought  to  sustain  the  tax 
under  both  clauses.  The  court  held  that 
as  all  three  conditions  expressed  in  clause 
(a)  must  exist  and  that  as  the  first  one — 
that  the  property  must  be  part  of  the  estate 
of  the  donee  of  the  power,  and  the  second — ' 
that  it  must  be  subject  to  distribution  as 
part  of  her  estate  —  did  not  exist,  it  was 
not  taxable  under  that  clause.  This  con- 
clusion was  based  upon  the  propositions 
that  the  existence  of  a  power  does  not  of 
itself  vest  the  estate  in  the  donee  and  that 
whether  or  not  the  power  be  exercised  the 
property  is  not  subject  to  distribution  as 
part  of  the  estate  but  goes  either  accord- 
ing to  the  disposition  of  the  donor  or  to 
the  appointees  under  the  power  if  exer- 
cised. 

The  court  deemed  it  equally  clear  that 
the  estate  was  not  taxable  under  clause  (b) 


188 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


[Vol.  VI 


which  it  held  descriptive  of  a  transfer  of 
an  interest  in  decedent's  own  property  in 
his  lifetime,  intended  to  take  effect  at  or 
after  death,  and  which  could  not  without 
undue  laxity  of  construction  be  made  to 
cover  a  transfer  of  property  not  belonging 
to  a  decedent.  Support  was  found  for  this 
view  in  the  express  provision  made  to  cover 
the  case  in  sec.  402  (e)  of  the  Revenue  Act 
of  1918,  following  a  Report  of  the  House 
Committee  on  Wavs  and  Means. — U.  S.  v. 
S.  Field,  Executor,  U.  S.  Sup.  Ct.,  Feb.  28, 
1921.  I 

Inheritance,  Federal  —  Deduction 
OF  State  Inheritance  Taxes. — The  fed- 
eral District  Court  for  the  Northern  Dis- 
trict of  New  York  held  that  the  New  York 
inheritance  tax  paid  by  the  executor  from 
the  residuary  estate,  in  compliance  with  the 
will  directing  that  the  specific  bequests 
should  be  free  from  tax,  was  properly  de- 
ductible as  a  charge  against  the  estate, 
under  the  federal  estate  tax  of  1916.  This 
decision  is  opposed  to  that  of  the  same 
court  in  the  Southern  District  of  New  York 
in  A'',  y.  Trust  Co.  v.  Eisner,  263  Fed. 
620,  which  is  before  the  United  States 
Supreme  Court  on  writ  of  error. — Sayre  v. 
Breii'ster,  268  Fed.  553. 

Inheritance,  Federal — Transfer  in 
Contemplation  of  Death. — The  federal 
District  Court  examined  the  conditions 
under  which  certain  life  insurance  policies 
were  transferred  within  two  months  prior 
to  the  death  of  a  decedent  over  80  years 
of  age,  and  held  that  the  circumstances 
were  such  that  it  could  not  feel  justified  in 
holding  that  the  transfer  was  made  in  con- 
templation of  death  and  recovery  of  the 
tax  was  decreed.  —  Gaither  v.  Miles,  268 
Fed.  692. 

Inheritance  —  Stock  of  National 
Bank  Situated  in  Foreign  State. — The 
Virginia  court  was  asked  to  hold  the  pro- 
ceeds of  the  sale  of  stock  of  a  national 
bank  located  in  Missouri,  owned  by  a  Vir- 
ginia decedent,  exempt  from  inheritance 
tax  because  not  property  within  the  state 
within  the  meaning  of  the  Virginia  act  and 
because  to  tax  it  would  cause  double  taxa- 
tion as  the  property  was  subject  to  taxa- 
tion in  Missouri.  The  court  rejected  both 
contentions  with  brief  reference  to  the 
nature  of   an   inheritance   tax   and  to  the 


lack  of  merit  in  the  double  tax  objection, 
citing  the  leading  authorities.  —  Cometfs 
Ex^rs  v.  Commonivealth,  105  S.  E.  230. 

Special  Assessments — Drainage  Dis- 
trict Taxes. — The  Arizona  court  upheld  a 
statute  authorizing  the  laying  out  of  drain- 
age districts  and  rendering  the  property 
within  them  liable  to  payment  of  bonds 
for  drainage,  although  on  the  basis  of  the 
value  of  the  property  and  not  on  the  benefit 
to  it.  Land  which  could  not  possibly  be 
benefited  by  the  drainage  was  held  im- 
properly included  and  the  owner  could 
contest  the  validity  of  the  proceedings  at 
any  stage. — In  re  Bonds  of  Drainage  Dis- 
trict No.  4,  193  Pac.  833. 

Mortgage  Recording  Tax. — Under  the 
New  York  law  it  was  claimed  that  a  mort- 
gage for  a  larger  sum  than  an  original 
mortgage  made  pursuant  to  a  provision  in 
such  original,  was  not  a  new  mortgage  but 
a  supplemental  mortgage  and  that  the  re- 
cording fee  should  be  based  upon  only  the 
excess  in  the  amount  of  the  new  mortgage 
over  the  original.  The  court  rejected  this, 
holding  that  the  fee  should  be  upon  the 
entire  amount  of  the  new  mortgage. — 
People  ex  rel.  U.  S.  Title  Guaranty  Co.  v. 
State  Tax  Coinmission,  129  N,  E.  222. 

Non-Residents  —  Acreage  Tax  —  In- 
voluntary Payment.  —  The  act  of  Ar- 
kansas (Special  Acts  of  Arkansas,  1919,  p. 
180)  imposing  a  tax  upon  non-resident 
lands  of  ten  cents  per  acre  was  held  un- 
constitutional as  being  discriminatory,  in 
violation  of  the  constitution. 

The  taxpayer  was  held  to  have  paid  the 
tax  involuntarily  and  hence  he  could  bring 
the  action  to  recover  the  tax,  as  in  default 
of  payment  the  lands  could  have  been  sold, 
thus  constituting  a  cloud  on  the  title, 
bringing  the  case  within  the  principle  an- 
nounced in  Dickinson  v.  Housley,  197  S. 
W.  25,  rather  than  Brunson  v.  Board  of 
Directors,  153  S.  W.  828,  relied  on  by  the 
defendant.  —  White  River  Lumber  Co.  v. 
Elliott,  226  S.  W.  164. 

Oil — Gross  Production  Tax. — Litiga- 
tion in  Oklahoma  discloses  an  interesting 
feature  of  the  gross  production  tax  of  that 
state.  It  seems  that  the  state  board  of 
equalization,  either  of  its  own  motion  or 
upon   complaint,   must  determine  whether 
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the  tax  of  3  per  cent  on  the  gross  produc- 
tion is  equal  to  what  the  advalorem  tax 
would  be,  and  if  not,  it  is  authorized  to  in- 
crease the  rate.  The  provisions  of  the 
statute  were  held  not  to  violate  plaintiff's 
right  to  appear  and  contest  the  validity  of 
the  proceedings,  nor  was  the  requirement 
of  payment  of  the  tax  as  a  prerequisite  to 
contesting  its  validity  objectionable  on  any 
constitutional  grounds, — Exchange  Oil  Co. 
V.  State,  193  Pac.  999. 

Property  Tax  vs.  License.  —  The 
United  States  Supreme  Court  affirmed  the 
federal  district  court  in  enjoining  the 
operation  of  a  statute  of  Kentucky,  en- 
acted March  12,  1920,  imposing  upon 
every  person  engaged  "  in  the  business  of 
owning  and  storing  "  whisky  an  "  annual 
license  tax  "  of  fifty  cents  a  gallon  upon 
all  whisky  either  withdrawn  from  bond  or 
transferred  in  bond  from  Kentucky  to  a 
point  outside  that  state.  The  lower  court's 
action  was  based  upon  the  view  that  the 
tax  was  in  reality  a  property  tax  and,  be- 
ing not  uniform  within  the  requirements 
of  the  Kentucky  constitution,  was  invalid. 

Upon  the  appeal  the  Attorney  General 
conceded  that  the  tax  was  invalid  if  a 
property  tax  and  contended  that  it  was  a 
license  tax  and,  though  called  an  "  an- 
nual "  tax,  was  not  intended  to  be  such, 
as,  if  so  construed,  it  would  be  void  as 
confiscatory. 

The  court  being  thus  called  upon  to  de- 
fine the  real  nature  of  the  tax,  found  that 
it  was  not  upon  the  business  of  the  ware- 
houseman, as  the  whisky  was  not  taxed 
until  removed  from  a  warehouse  with  tax 
paid.  The  mere  transfer,  in  bond,  from 
one  warehouse  to  another  did  not  render 
the  liquor  taxable.  Nor  was  the  alleged 
business  of  merely  owning  and  storing 
whisky  made  taxable,  as  the  storing  in 
bond  could  continue  indefinitely  without 
subjecting  the  liquor  to  tax.  Nor  was  the 
tax  imposed  upon  the  owning,  storing  and 
removing  whisky  from  bond  ta:xed,  as  the 
tax  attached  instantly  upon  removal  from 
bond,  regardless  of  the  length  of  time  of 
storage :  nor  upon  the  husiness  of  remov- 
ing, because  a  single  removal  was  taxable 
although  such  a  single  transaction  was  not 
a  business. 

Thus  proceeding,  the  court  concluded 
that  in  fact  the  tax  was  imposed  upon  each 
lot  of  whisky  at  the  time  of  its  removal 


from  bond ;  that  Avhile  it  might  be  said  to 
be  upon  the  act  of  removal,  the  thing 
really  taxed  was  the  act  of  the  owner  in 
taking  his  property  out  of  storage  into  his 
own  possession,  for  the  purpose  of  making 
some  one  of  the  only  uses  of  which  it  was 
capable.  As  the  whole  value  of  the  whisky 
depended  upon  the  owmer's  right  to  get  it 
into  actual  possession,  by  withdrawal  from 
bond,  upon  pa\Tnent  of  the  revenue  tax,  to 
tax  that  right  was  to  tax  the  value,  and  to 
levy  a  tax  by  reason  of  ownership  of  prop- 
erty was  to  tax  the  property.  A  tax  can- 
not be  made  an  occupation  tax  by  calling 
it  such  {Flint  v.  Stone  Tracy  Co.,  220  U. 
S.  107,  148-150).  Holding  the  tax  a  prop- 
erty tax,  it  was  unnecessary  to  consider  its 
invalidity  if  a  license  tax,  as  being  confis- 
catory, or  for  other  reasons. — Dawsoji  et  al. 
v.  Kentxicky  Dist.  df  Warehouse  Co.,  U.  S. 
Sup.  Ct.,  Feb.  28,  1921. 

License — Confiscation  —  Interstate. 
Commerce — Telegraph  Company. — The 
action  of  the  Nebraska  court  in  sustaining 
a  tax  imposed  by  the  city  of  Fremont  upon 
telegraph  companies,  which  was  noted  in 
Bulletin  vol.  V,  p.  58,  has  been  affirmed 
by  the  United  States  Supreme  Court.  The 
ordinance  was  attacked  as  imposing  a  tax 
which  was  confiscatory  and  prohibitive  and 
which  deprived  the  company  of  its  property 
in  violation  of  the  Fourteenth  Amendment. 
The  company  alleged  that  its  intra-state 
receipts  at  Fremont  amounted  to  $108.38 
and  $83.96  respectively  for  the  years  1914 
and  1915  and  that  the  expenses  properly 
chargeable  to  those  receipts,  exclusive  of 
the  tax,  were  $185.56  and  $154.26  respec- 
tively, from  which  it  was  claimed  that  the 
tax  of  $60  constituted  a  direct  charge 
against  the  interstate  receipts  and  thus  ad- 
ditional objection  was  asserted  under  the 
Commerce  Clause. 

The  state  court  held  that  the  tax  was  a 
revenue  measure  and  that  its  extent  was  a 
matter  for  municipal  regulation  subject 
only  to  the  restriction  that  it  must  not  be 
prohibitory,  citing  Cooley  on  Taxation,  3rd 
ed.,  1139,  1140;  that  the  tax  was  not  pro- 
hibitive, as  proof  of  loss  for  two  years  was 
not  sufficient,  without  showing  the  avail- 
able volume  of  business,  the  portion  done 
by  this  company  and  its  facilities  for 
handling  business ;  that  the  municipality  in 
imposing  an  occupation  tax,  acts  as  agent 
of  the  state  and  where  the  revenue  from 
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the  intra-state  business  becomes  inadequate 
a  remedy  is  available  by  an  appeal  to  the 
state  railway  conmiission  for  increase  in 
rates. 

The  contention  of  the  telegraph  com- 
pany that  it  was  required  by  the  statute  to 
do  an  intra-state  business  and  the  loss  from 
such  business  threw  the  burden  of  the  tax 
upon  the  interstate  business,  relying  upon 
Postal-Telegraph  Cable  Co.  v.  Richrnond, 
249  U.  S.  2'52.  The  court  refused  to  con- 
cede the  effect  claimed  to  be  drawn  from 
that  decision,  which  it  held  to  clearly  de- 
clare that  a  city  might  impose  a  license 
upon  the  right  of  a  telegraph  company  to 
do  business  therein ;  that  such  power  must 
be  exercised  with  due  relation  to  the  inter- 
state business  of  the  company ;  which  rela- 
tion while  it  must  always  be  considered,  is 
not  disposed  of  by  the  simple  assertion  of 
loss;  the  cause  or  the  condition  of  such 
loss  must  be  considered. 

The  suggestion  of  the  state  court,  that 
resort  to  the  Railway  Commission  was 
available  to  prevent  loss,  w^as  held  perti- 
nent and  tmtil  relief  from  the  rigor  of 
rates  inadequate  to  support  the  intra-state 
business  was  denied,  the  company  was  held 
to  be  without  effective  ground  for  com- 
plaint, under  the  circumstances  disclosed 
by  the  record  in  the  case.  —  Postal  Tel. 
Cable  Co.  v.  Fremont,  U.  S.  Sup.  Ct.,  Feb. 
28,  1921. 

Stock  Transfer.  —  Plaintiff,  a  stock- 
holder in  the  defendant  corporation,  agreed 
to  sell  his  stock  to  D.  and  to  have  the 
shares  transferred  on  the  books  of  the  cor- 
poration. The  corporation  refused  to  make 
the  transfer,  claiming  that  the  agreement 
did  not  bear  the  proper  documentary 
stamps.  Held:  The  obligation  of  the 
corporation  to  transfer  does  not  rest  on  the 
contract  between  plaintiff  and  D.,  but  upon 
the  surrender  of  the  original  certificates 
duly  endorsed  for  transfer.  The  corpora- 
tion can  only  insist  that  stamps  shall  be 
affixed  at  the  time  the  transfer  is  accom- 
plished.— Smyth  V.  Pure  Ice  Co.,  184  N. 
Y.  Supp.  305. 

Stock  Transfer.  —  Under  the  New 
York  Tax  Law,  tax  stamps  need  not  be 
attached  to  a  memorandum  of  sale  of  cor- 
porate stock,  providing  for  future  delivery 
of  a  certificate,  but  must  be  attached  to 
the  certificate  when  delivered,  so  that  suit 


to  compel  transfer  of  stock  to  which  con- 
tract no  stamp  was  attached  is  not  barred. 
— Lyon  V.  Farmers'  Loan  d^  Trust  Co., 
184  N.  Y.  Supp.  380. 

Exemptions — Public  Property. — The 
South  Carolina  court  held  that  a  theatre, 
located  in  the  City  Hall  and  erected  by 
public  funds,  which  was  used  for  miscel- 
laneous meetings  and  was  leased  to  private 
parties  for  such  purposes,  upon  payment  of 
the  cost  of  opening,  heating  and  lighting, 
admission  fees  being  charged  the  public, 
was  still  "  municipal  property  used  exclu- 
sively for  public  purposes  and  not  for  rev- 
enue," and  exempt  from  taxation  under 
the  constitutional  provision  quoted. — State 
V,  City  of  Columbia,  104  S.  E.  337. 

Exemptions  —  Classification  —  In- 
consistent Constitutional  Provisions. 
— The  South  Dakota  court  held  that  the 
amendment  of  section  2  of  the  Constitu- 
tion, made  in  1918,  under  which  classifica- 
tion was  provided  for  and  the  legislature 
given  power  to  designate  the  property  sub- 
ject or  not  subject  to  taxation,  was  incon- 
sistent with  and  repealed  section  6,  limit- 
ing the  exemptions  of  personal  property. 
It  accordingly  held  constitutional  the  acts 
of  1919,  requiring  the  deduction  of  $500 
from  the  assessed  value  of  certain  classes  of 
property.— 5/a/^  v.  Johns,  178  N.  W.  945. 

Inheritance  —  Recovery  of  Tax — 
"  Imposed  " — "  Assessed  ". — In  an  action 
to  recover  taxes  paid  pursuant  to  the  War 
Revenue  Act  of  1898,  the  United  States 
Supreme  Court  denied  recovery  of  such 
taxes  on  legacies  paid  prior  to  July  1,  1902, 
the  date  of  the  repealing  act,  those  on  leg- 
acies paid  subsequent  to  that  date  having 
been  refunded  as  they  were  not  subject  to 
tax,  under  the  provisions  of  the  Act  of 
June  27,  1902.  The  claim  for  refund  of 
the  prior  sums  was  based  upon  the  conten- 
tion that  an  "  assessment ",  prior  to  July 
1,  1902,  was  necessary  to  the  fixing  of  the 
taxes,  and  hence  they  were  not  "  imposed  " 
and  were  therefore  not  within  the  saving 
clause  of  the  repealing  act,  which  con- 
tinued in  force  the  taxing  statute  as  to  all 
taxes  "  imposed  "  prior  to  its  taking  effect; 
tliat  a  tax  was  not  "  imposed "  by  the 
simple  declaration  of  a  law  that  property 
should  be  subject  to  it,  but  only  when  it 
became  due  and  payable;  that  these  taxes 
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had   not   reached   that   essential   condition 
because  they  had  not  been  "  assessed  ". 

Counsel,  however,  conceded  that  if  a 
statute  imposed  a  tax  in  such  a  way  that 
the  amount  was  readily  reducible  to  a  cer- 
tainty, no  assessment  was  necessary,  and 
the  court  held  this  to  be  the  case  with  the 
taxes  in  question.  The  claimants  contended 
that  owing  to  possible  claims  which  would 
render  the  legatees  liable,  the  amount  of 
the  tax  to  be  paid  was  not  so  certain  or  so 
capable  of  ascertainment  that  reasonable 
minds  could  not  disagree,  and  that  the  ex- 
ercise of  judgment  and  consideration  could 
not  affect  the  result,  the  test  laid  down  in 
Hager  v.  Reclamation  District,  111  U.  S. 
701. 

The  government  held  that  if  an  assess- 
ment was  necessar}^,  the  right  to  make  one 
was  reserved  in  the  repealing  act  and  the 
executors  having  made  a  report  of  the  leg- 
acies and  the  taxes,  the  report  and  its 
acceptance  was,  to  all  intents  and  purposes, 
an  "  assessment " ;  that  an  assessment  was 
furthermore  immaterial  under  the  circum- 
stances of  the  case.  The  court,  as  indi- 
cated, held  that  the  amount  of  the  taxes 
was  definite,  as  the  executors  had  no  trouble 
in  estimating  and  reporting  them;  that  the 
claim  of  uncertainty  was  strained  and  base- 
less, in  view  of  the  fact  that  they  had  dis- 
tributed the  greater  part  of  the  large  estate 
and  that  the  claim  of  uncertainty  was  made 
fourteen  years  after  the  commencement  of 
administration,  the  court  being  asked  to 
speculate  upon  the  possibility  of  the  exist- 
ence of  liabilities  which  fourteen  years  had 
not  developed.  —  Cochran  et  al.  v.  United 
States,  U.  S.  Sup.  Ct.,  Jan.  3,  1921. 

Inheritance — Alien  —  Disability. — 
The  United  States  Supreme  Court  in  re- 
viewing a  decision  of  the  Kansas  court, 
held  that  by  reason  of  lack  of  notice  of  the 
adhesion  of  Canada  to  the  terms  of  the 
treaty  of  March  2,  1899  between  Great 
Britain  and  the  United  States,  the  law  of 
Kansas  forbidding  an  alien  from  inherit- 
ing property  was  not  superseded  in  favor 
of  residents  of  Canada. — Sullivan  et  al.  v. 
Kidd,  U.  S.  Sup.  Ct.,  Jan.  3,  1921. 

Inheritance  —  Contemplation  of 
Death. — The  transfer  by  decedent  of  the 
entire  stock  of  a  corporation  and  all  the 
indebtedness  to  decedent,  to  a  son,  in  con- 
sideration of  which  the  son  agreed  that  the 


corporation  would  pay  interest  on  the  in- 
debtedness to  decedent  during  the  lifetime 
of  his  wife  and  thereafter  he,  the  son, 
would  continue  said  payment  during  the 
lifetime  of  decedent,  was  held  not  taxable 
under  the  federal  estate  tax,  as  a  transfer 
by  decedent  in  contemplation  of  death  or 
intended  to  take  effect  in  possession  or  en- 
joyment after  death. 

It  was  the  purchase  of  an  annuity  and 
under  settled  law  the  vendor  of  an  annuity 
enters  at  once  into  possession  and  enjoy- 
ment of  the  price  paid  for  it  which  does 
not  on  the  death  of  the  annuitant  figure  as 
part  of  his  estate  for  taxation  purposes. — 
Polk  v.  Miles,  268  Fed.  175. 

Inheritance  —  Two-State  Corpora- 
tion —  Apportionment.  —  The  previous 
rule  in  New  York  that  the  shares  of  a  two- 
state  corporation  should  be  prorated  in  fix- 
ing the  valuation  of  such  shares  and  that 
the  deductions  should  be  similarly  pro- 
rated, was  not  abrogated  by  the  1919 
amendment. — In  re  Green's  Estate,  183  N. 
Y.  Supp.  138. 

Inheritance — Shares  of  Stock  Not 
"Evidences  of  Interest". — The  amend- 
ment of  the  New  York  transfer  tax  act  of 
1919  rendered  a  non-resident  liable  to  tax 
on  the  transfer  of  shares  of  stock  of  New 
York  corporations  and  shares  of  stock  of 
foreign  corporations  owning  New  York 
real  estate,  with  certain  exceptions.  The 
contention  that  the  words  "  evidences  of 
interest  in  any  corporation  "  used  in  the 
exception  included  shares  of  stock  was 
held  not  tenable,  as  such  words  were  held 
to  refer  to  bonds.  —  In  re  Lake's  Estate, 
183  N.  Y.  Supp.  335. 

Inheritance — Remainder — Contem- 
plation OF  Death. — A  trust  was  created 
under  an  agreement  whereby  the  income 
thereof  was  given  to  the  decedent's  wife, 
and  over  to  the  son  if  he  survived  the 
father  and  reached  the  age  of  30  years. 
Held:  As  the  son  takes  the  remainder 
under  the  agreement,  not  in  contemplation 
of  death  and  not  to  take  effect  in  possession 
at  the  death  of  decedent,  it  does  not  come 
within  the  provisions  of  the  law^  —  In  re 
Roeck's  Estate,  183  N.  Y.  Supp.  776. 

Inheritance — " Capital  Invested" — • 
Good  Will. — Decedent  was  a  non-resident, 
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engaged  in  the  business  of  selling  theater 
tickets;  in  appraising  the  total  assets  sub- 
ject to  the  Is^ew  York  transfer  tax,  there 
was  added  a  substantial  sum  as  the  value 
of  good  will.  Held :  The  good  will  of 
decedent's  business  is  not  "  Capital  in- 
vested in  business  in  the  State  "  the  taxa- 
tion of  which  is  provided  for  by  the  stat- 
ute.—  Ifi  re  Tyson's  Estate,,  184  N.  Y. 
Supp.  398. 

IXHERITAXCE JOIXT    BaXK    ACCOUNT. 

— Where  a  New  York  resident  had  a  joint 
account  in  a  Massachusetts  bank,  in  the 
name  of  himself  and  wife,  upon  his  death 
it  was  proper  to  include  among  the  taxable 
assets  one-half  of  the  joint  account.  The 
tax  is  not  assessed  upon  the  deposit,  but 
on  the  beneficial  interest  arising  by  sur- 
vivorship under  the  New  York  Tax  Law. — 
In  re  Lydig's  Estate,  184  N.  Y.  Supp.  542. 
See  also  Bui.  VI,  29. 

Inheritance  —  Upon  Right  to  Re- 
ceive. —  In  determining  the  right  of  the 
state  to  collect  an  inheritance  tax  on  be- 
quests to  the  state,  the  Tennessee  court 
construed  its  inheritance  tax  law  to  impose 
a  tax  upon  the  right  to  receive  and  not 
upon  the  right  to  transmit,  hence  a  be- 
quest to  the  state  would  not  be  taxable,  the 
law  being  that  tax  laws  were  not  appli- 
cable to  property  of  the  state  and  the  same 
principle  would  apply  to  this  tax. — Hen- 
son  V.  Monday,  224  S.  W.  1043. 

Inheritance  —  Contemplation  of 
Death  —  Construction  of  Kentucky 
Statute. — The  Kentucky  court  held  that 
an  advancement  to  a  son,  the  same  being 
referred  to  in  the  will  as  a  charge  against 
the  one-third  portion  bequeathed  to  the 
son,  was  not  to  be  construed  as  a  gift  in 
contemplation  of  death  and  taxable  as 
such.  The  general  doctrine  of  gifts  in 
contemplation  of  death  was  discussed,  with 
reference  to  the  decisions.  The  court  also 
construed  the  statute  as  intending  to  place 
sons-in-law  and  daughters-in-law  in  the 
same  class  and  held  that  the  word  "  wife  " 
should  be  considered  as  inserted  in  the 
statute  in  place  of  the  word  "  widow  ",  in 
order  to  prevent  an  absurd  result. — Com- 
monwealth V.  Fenley,  225  S.  W.  154. 

Inheritances  —  Deduction  of  Fed- 
eral Estate  Tax. — The  New  Jersey  court 


held  that  in  computing  the  state  inheri- 
tance tax  the  federal  estate  tax  must  be 
deducted  in  order  to  meet  the  intent  of  the 
legislature  in  fixing  the  tax  upon  the  "clear 
market  value"  of  the  property  transferred. 

The  tax  was  upon  the  value  transferred 
to  the  executor,  and  as  the  property  at  the 
instant  of  transfer  was  burdened  with  the 
lien  of  the  federal  tax,  its  value  must  be 
found  after  consideration  of  that  lien.  The 
decisions  in  other  jurisdictions  are  col- 
lected. 

A  concurring  opinion  expressed  the 
added  reason  that  as  the  federal  tax  is 
upon  the  estate  and  no  deduction  is  al- 
lowed for  a  tax,  such  as  that  in  New  Jer- 
sey, on  the  distributive  shares,  the  deduc- 
tion should  be  allowed  in  fixing  the  state 
tax. — Bughee  v.  Roebling,  1 1 1  Atl.  29. 

Inheritance — Valuation  of  Stock — 
Good  Will  —  Gifts  in  Contemplation 
of  Death.  —  The  Prerogative  Court  of 
New  Jersey  upheld  a  tax  levied  by  the 
comptroller  upon  shares  of  stock  which  he 
had  valued,  as  alleged,  at  an  excessive 
amount,  it  being  claimed  that  the  comp- 
troller should  not  have  considered  an  item 
of  good  will  carried  in  the  balance  sheet. 
This  contention  was  summarily  rejected  as 
unsound.  The  question  extensively  dis- 
cussed was  as  to  the  validity  of  the  tax  im- 
posed upon  shares  transferred  by  decedent, 
some  fourteen  months  prior  to  death,  to  his 
son,  under  an  agreement  that  the  son  was 
to  pay  back  the  same  amount  as  dividends 
to  decedent  during  his  lifetime.  This,  with 
other  circumstances,  led  the  court  to  con- 
sider the  shares  taxable  as  a  transfer  to 
take  effect  upon  death  because  made  in  lieu 
of  a  testamentary  disposition. — In  re  Bot- 
tomley's  Estate,  111  Atl.  605. 

Inheritance — Deductions — Taxes — 
Inheritance  Tax  of  Another  State. — 
The  Illinois  court  held  that  in  computing 
the  tax  payable  by  the  administratrix,  her 
fee  was  a  proper  deduction,  the  same  being 
held  a  reasonable  amount.  Decedent  died 
after  the  date  as  of  which  assessments  were 
made  and  the  state  claimed  that  the  taxes 
for  that  year  were  not  a  proper  deduction. 
The  court  held  otherwise ;  that  the  real 
estate  taxes  were  a  lien  from  assessment 
date  and  deductible,  and  as  the  administra- 
trix became  liable  to  list  the  personal  estate 
and   to   pay  the  taxes  thereon,   they   were 
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also  deductible,  the  amount  thereof  never 
passing  to  the  next  of  kin.  The  deduction 
of  an  inheritance  tax  assessed  by  the  state 
of  Wisconsin  was  disallowed,  as  that  tax 
was  held  a  tax  upon  the  right  to  succeed 
to  the  property,  and  was  a  personal  liabil- 
ity of  the  next  of  kin  and  not  a  charge 
against  the  estate.  The  court  further  held 
that  the  statute  clearly  fixed  a  rate  of  2  per 
cent  when  the  entire  estate  was  in  excess 
of  $100,000  and  not  such  rate  on  the  ex- 
cess over  that  sum. — People  v.  Ballans,  128 
N.  E.  542. 

Inheritance — Deduction  of  Widow's 
Life  Estate. — The  majority  of  the  Min- 
nesota court  held  that  in  computing  the 
tax  on  an  estate,  the  value  of  the  life  estate 
taken  by  the  widow,  exercising  a  statutory 
right  to  do  so,  was  deductible  from  the 
total.— /;j  re  Murphy's  Estate,  179  N.  W. 
728. 

Inheritance — Exemption  Applies  to 
Entire  Estate. — The  Washington  court, 
passing  upon  the  point  for  the  first  time, 
held  that  under  the  statute  of  that  state, 
one  exemption  of  $10,000  should  be  made 
from  the  entire  estate  and  that  such  exemp- 
tion could  not  be  claimed  as  deductible 
from  each  distributive  share.  The  statutes 
and  decisions  of  other  jurisdictions  where 
the  contrary  ruling  prevails  were  examined 
and  distinguished.  —  In  re  FerreVs  Estate, 
192  Pac.  10. 

Inheritance — Debt  Deduction  when 
no  Probate  Proceedings.  —  The  Tax 
Commissioner  of  Washington  sought  an 
adjudication  of  the  right  to  deduction  of 
debts  when  no  probate  proceedings  were 
had,  the  heirs,  legatees  and  creditors  hav- 
ing settled  the  estate  without  such  proceed- 
ings. The  statute  provided  for  deduction 
of  debts,  provided  they  were  allowed 
"  within  the  time  provided  by  law  ",  This 
time  was  one  year.  There  being  no  pro- 
ceedings in  this  case,  the  tax  commissioner 
claimed  that  the  debts  were  not  deduct- 
ible. The  court  rejected  the  claim,  hold- 
ing that  there  was  no  provision  of  law  to 
prevent  the  settlement  of  estates  by  com- 
mon agreement,  without  probate  proceed* 
ings,  and  that  as  the  debts  were  paid  within 
the  time  provided  by  the  general  statute  of 
limitations,  they  were  deductible.  —  In  re 
Laynhrechfs  Estate,  192  Pac.  1018. 


Taxes  not  "  Debts  "  —  Not  Deduct- 
ible in  Assessing  Personal  Property. — 
The  New  Jersey  court  held  that  the  fed- 
eral estate  tax,  the  federal  income  tax  and 
the  New  Jersey  inheritance  tax  could  not 
l)e  deducted   from  the  value  of   personal 
property  held  by  the  executor  of  the  estate 
of  a  resident  of  a  township,  under  a  statute 
allowing  deduction  from  the  true  value  of 
the  personal  property  in  the  taxhig  district 
of    the   person  assessed   of   all   debts   due 
from  such  person  to  creditors  residing  in 
the  state.     Taxes  were  held  not  debts  or 
contractual  obligations  but  exactions,  and 
hence  they  did  not  come  within  the  word- 
ing or  purpose  of  the  statute.     The  court 
added  the  observations  that  the  federal  in- 
come tax  was  not  due  on  October  1,  the 
date  of  assessment ;  the  New  Jersey  inheri- 
tance tax  was  not  a  property  tax  but  one 
against  the  individual  legatees;  the  federal 
estate  tax  was  also  a  tax  upon  the  trans- 
mission of  the  entire  estate  and  moreover 
that   neither   the   federal   government   nor 
the  state  of  New  Jersey  were  "  creditors 
residing  in  the  state."  —  Baker  v.  City  of 
East  Orange,  111  Atl.  681. 

Taxing  Power — Street  Paving. — The 
Georgia  court  held  that  while  assessments 
for  street  paving  were  in  a  general  sense 
an  exercise  of  the  taxing  power,  they  were 
not  taxes  in  the  constitutional  sense  that 
taxes  must  be  uniform  and  ad  valorem; 
that  consequently  a  contract  made  by  a 
city,  relieving  a  street  railway  company 
from  such  assessments,  was  not  unconsti- 
tutional as  an  unauthorized  exemption  from 
taxation  or  a  surrender  of  the  police  power. 
Such  a  contract  extended  to  the  new  limits 
of  the  city  as  fixed  by  amendment  of  the 
charter  subsequent  to  the  contract.  —  City 
Council  V.  Augusta-Aiken  Ry.  etc.  Co.,  104 
S.  E.  503. 

Imported  Goods  Stored  in  a  State 
Not  Taxable. — Bales  of  cotten  imported 
into  California  and  stored  there  in  the 
original  packages  held  upon  the  authority 
of  Low.  V.  Austin,  13  Wall  29,  not  subject 
to  property  tax  there  even  though  the  pack- 
ages were  not  of  suitable  size  for  long 
transportation  and  though  such  packages 
were  mingled  with  other  packages  not  im- 
ported and  stored  at  different  times. — Im- 
perial Dez'elopment  Co.  v.  City  of  Calexico, 
191  Pac.  50. 
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Tax  Limit  Laws. — The  Oregon  consti- 
tutional tax  limit  provision  (Art.  11,  Sec. 
1 1 )  construed  and  held  to  prevent  the  levy 
of  taxes  in  excess  of  the  limitation  therein, 
even  though  a  mandatory  provision  requir- 
ing the  levy  of  a  certain  amount  for  school 
purposes  had  not  been  obeyed.  —  School 
Dist.  V.  Smith,  191  Pac.  506. 

Leasehold  Interest —  Improvements 
— Remedy.  —  In  litigation  in  California, 
decisions  were  rendered  concerning  the 
legality  of  assessments  of  buildings  and 
improvements  erected  by  a  lessee  on  tide- 
lands  owned  by  the  state.  The  decisions 
turned  largely  on  the  statutes  of  the  state 
but  some  conclusions  of  general  import 
were  announced.     It  was  held  that  lease- 


hold interests  in  tide  lands  were  taxable; 
that  in  an  action  brought  to  recover  taxes 
on  assessments  illegal  under  a  decision  in 
force  at  the  time  the  action  was  begun  but 
which  was  later  reversed,  the  later  decision 
should  prevail ;  that  the  possessory  interest 
only  of  a  lessee,  in  improvements  could  be 
assessed  to  him  and  an  assessment  of  the 
entire  value  of  the  improvements  was  im- 
proper; that  a  city  could  continue  the  tax- 
ation of  property  although  an  action  was 
pending  to  quiet  title  and  to  vest  the  same 
in  the  city;  that  improvements  made  by  a 
lessee  upon  land  owned  by  the  city,  for  his 
own  use  and  benefit,  were  subject  to  taxa- 
tion.— Outer  Harbor  Dock  df  Wharf  Co. 
V.  City  of  Los  Angeles;  Same  v.  Los  An- 
geles County,  193  Pac.  137,  142. 


THE  GRADUATED  INCOME  TAX 


[So  many  requests  for  references  to  the 
literature  on  the  economic  justification  of 
income  taxation,  particularly  of  the  pro- 
gressive rate  upon  incomes,  have  been  re- 
ceived recently,  that  it  has  appeared  well 
to  publish  the  following  list  of  references 
to  material  issued  since  1900,  kindly  fur- 
nished by  Dr.  C.  C.  Williamson,  Director 
of  the  Division  of  Economics,  New  York 
Public  Library'. 

Dr.  Williamson  will  be  remembered  as 
the  author  of  the  Readers'  Guide  to  the 
first  six  volumes  of  the  Proceedings  of  this 
Association. — Editor.  ] 
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Montgomery,  Robert  H.  C.  P.  A.  In- 
come Tax  Procedure,  1921.  New  York. 
The  Ronald  Press  Company,     pp.  1206. 

This  revision  by  Col.  Montgomery  of  his 
well  known  volume  leaves  little  to  be  said 
by  way  of  review.  The  fact  is  that  the 
volume  has  become  standard  and  an  essen- 
tial aid  to  one  who  has  to  do  with  the  de- 
tails of  making  federal  returns  or  revising 
them  or  of  adjusting  claims  and  contro- 
versies with  the  federal  officials.  This 
edition  brings  everything  up  to  date,  includ- 
ing new  rulings  and  complete  reference 
to  and  analysis  of  all  important  court  de- 
cisions rendered  since  the  publication  of  the 
1920  edition. 

The  general  scheme  of  the  previous  vol- 
ume has  been  retained,  which  it  Avill  be 
remembered  presents  the  matter  in  pecu- 
liarly helpful  form.  The  text  of  the  law 
is  given  under  each  subject  or  heading, 
where  it  is  directly  applicable;  this  is  fol- 
lowed by  the  text  of  the  regulation  in 
force  and  of  previous  regulations  where 
they   throw   light  on  the  subject  matter; 


then  follows  the  author's  comments,  with 
reference  to  court  decisions,  and  in  many 
cases,  his  advice  to  the  troubled  taxpayer 
with  a  well  considered  reason  therefor. 

Special  chapters  are  devoted  to  Non- 
resident Aliens;  Fiduciaries;  Insurance 
Companies  and  Farmers. 

The  appendices  comprise  a  chart  of  the 
organization  of  the  Bureau  of  Internal 
Revenue,  which  should  save  the  taxpayer's 
time;  reproductions  of  the  forms  for  filing 
claims;  synopsis  of  the  various  penalties 
for  delinquency  with  respect  to  filing  of 
return  or  payment  of  tax,  with  reference 
to  the  applicable  section  of  the  act,  and  a 
complete  copy  of  the  law  in  good  sized 
type. 

Not  the  least  valuable  portion  of  the 
book  is  the  index  to  the  sections  of  the  law 
and  to  the  articles  of  the  Regulations,  with 
reference  to  the  page  or  pages  at  which 
they  are  discussed.  This  feature  affords  a 
means  of  quick  reference  to  any  subject 
and  to  all  the  available  data. 
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DECISIONS  AND  RULINGS 

The  ceaseless  grinding  of  the  legal  ma- 
chinery in  tax  cases  has  often  led  us  to 
doubt  very  much  the  usefulness  of  the  ex- 
tensive reference  to  decisions  in  the  Bul- 
letin. This  feature  has  seemed  to  us  to 
perhaps  occupy  space  which  might  better 
be  devoted  to  other  matter.  For  instance, 
this  issue  will  be  found  to  contain  even 
more  digests  than  usual.  This  exceptional 
situation  is  due  to  the  widespread  interest 
in  the  litigation  over  the  meaning  of  "  in- 
come ",  which  made  it  seem  desirable  to 
cover  the  matter  from  several  different 
angles  and  to  include  a  somewhat  exten- 


sive synopsis  of  the  decisions  of  the  Su- 
preme Court,  as  well  as  to  attempt  a  non- 
legal  statement  of  them  in  connection  with 
the  economists'  debate.  But,  we  regularly 
find  an  imposing  array  of  decisions  which 
we  have  heretofore  attempted  to  record 
without  regard  to  our  personal  judgment 
of  their  relative  importance.  The  enor- 
mous nimaber  of  decisions  in  inheritance  tax 
cases  affords  a  striking  commentary  upon 
the  state  of  the  law  on  that  subject. 

It  would  be  quite  helpful  if  we  could 
hear  from  a  goodly  number  of  members  as 
to  the  desirability  of  covering  the  field  of 
litigation  as  fully  as  we  have  attempted  to 
do  in  the  past. 

VOLUME  THIRTEEN 

Unlucky  volume  thirteen  should  be  in 
the  hands  of  the  members  before  this  issue 
of  the  Bulletin  is  distributed.  The  con- 
tents will,  Ave  feel  sure,  repay  the  reader, 
in  view  of  the  unusual  timeliness  of  the 
subjects  treated.  Those  who  attended  the 
Salt  Lake  Conference  will  recall  the  frag- 
mentary way  in  which  some  portions  of 
the  program  were  treated.  These  will  be 
glad  to  read  in  full  papers  which  suffered 
from  that  treatment.  Members  who  were 
not  in  attendance  should  find  much  of  in- 
terest and  we  hope  that  their  interest  will 
be  aroused  to  such  an  extent  that  they  will 
plan  to  attend  this  year's  conference.  The 
appearance  of  this  volume,  at  a  time  when 
taxation  is  a  burning  question,  furnishes 
occasion  to  members  to  bring  it  to  the  at- 
tention of  those  who  should  be  associated 
with  us  but  who  are  not. 

THE  1921  CONFERENCE 

The  above  leads  us  to  observe  that  this 
year's  conference  will  soon  be  upon  us,  and 
to  urge  all  members,  in  arranging  their 
sunmier  plans,  to  definitely  reserve  time  for 
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attendance.  While  the  date  has  not  been 
considered,  past  experience  rather  leads  to 
the  general  acceptance  of  a  week  during 
the  last  half  of  September  as  being  con- 
venient for  the  greatest  number  of  mem- 
bers. The  place  is  still  undetermined  but 
to  the  "  initiated  ",  that  is  a  minor  factor. 
They  know  from  experience  that  the  place 
is  sure  to  be  satisfactory. 

The  executive  committee  will,  we  know, 
be  glad  to  have  any  suggestions  as  to  time 
or  place.  Perhaps. as  to  the  time,  sugges- 
tions as  to  what  date  is  z/«satisfactory 
would  be  most  helpful.  As  is  known,  the 
desire  is  to  select  a  time  when  it  will  be 
possible  for  at  least  one  state  tax  official, 
from  each  state,  to  attend.  In  states  where 
equalizing  boards  sit  during  September,  it 
is  hoped  that  at  least  one  member  can  be 
spared  to  attend,  for  the  week  involved. 

CONSTITUTIONAL 
AMENDMENTS  AGAIN 

We  are  reminded  by  a  Pennsylvania 
member  of  an  oversight  in  the  suggested 
form  of  a  state  constitutional  amendment. 
We  quite  forgot  the  holding  in  a  very  few 
states  that  an  inheritance  tax  is  a  property 
tax  and  not  a  fee,  upon  the  exercise  of  a 
privilege.  In  those  states  which,  as  we 
recall,  include  Minnesota,  Missouri,  New 
Hampshire,  and  Ohio,  as  well  as  Pennsyl- 
vania, it  would  be  necessary  to  add  a  spe- 


cific clause  providing  for  classified  inheri- 
tance tax  rates,  otherwise  such  taxes  will 
come  within  the  rule  of  uniformity  pro- 
vided in  our  form  for  all  taxes  except 
income  taxes.  The  legal  situation  is  illus- 
trated by  the  decision  of  the  Pennsylvania 
court  in  the  case  of  Cope's  Estate,  191 
Pa.  1. 

DUES— DUES 

The  approaching  end  of  the  fiscal  year 
of  the  Association  always  finds  us  desirous 
of  ending  with  a  satisfactory  financial  sit- 
uation. We  have  not  missed  the  experi- 
ences of  other  similar  organizations,  faced 
with  increasing  costs,  but  we  have  so  far 
not  felt  it  desirable  to  increase  the  annual 
dues,  although  this  has  been  suggested  by 
many  members  as  an  appropriate  thing  to 
do.  We  have  thought  it  rather  better  to 
rely  upon  the  personal  cooperation  of  mem- 
bers to  carry  us  along  at  the  same  dues 
that  prevailed  in  pre-war  times.  We  should 
have  no  doubt  of  the  success  of  this  posi- 
tion if  we  could  be  sure  of  our  ability  to 
impress  upon  each  member  each  year,  at 
about  this  time,  the  importance  from  our 
standpoint,  of  giving  us  his  undivided  at- 
tention long  enough  to  read  such  a  para- 
graph as  this.  May  we  not  hope  for  this 
result  tliis  year.  If  we  have  such  atten- 
tion, those  who  have  overlooked  payment 
of  dues  will  remit  and  those  who  have, 
will  look  up  ways  in  which  they  may  help. 


LEGISLATIVE  AND  NEWS  NOTES 


Arkansas.  Senator  Vaughan  Avrites 
that  he  regrets  that  there  is  nothing  tan- 
gible to  report.  Several  constitutional 
changes  were  proposed,  but  no  amendment 
was  agreed  upon  by  both  houses  and  so 
none  will  be  submitted  by  the  legislature. 

The  Severance  tax  bill  which  he  intro- 
duced and  a  similar  one  from  the  House 
were  both  defeated.  The  General  Revenue 
Bill,  which  he  introduced,  was  almost 
unanimously  supported  in  the  Senate  and 
would  probably  have  passed  the  House 
had  it  not  been  for  a  combination  of  cir- 
cumstances which  prevented  any  important 
matters  from  coming  up  at  the  tail-end  of 
the  session. 

No   other   legislation   touching   taxation 


was  passed  except  that  relating  to  special 
road  districts. 

California.  In  this  state  the  attempt 
to  "  equalize  "  the  tax  on  public  utilities, 
which  are  taxed  by  the  gross  earnings 
method,  with  taxes  on  other  property  pre- 
cipitated, we  are  informed,  something  re- 
sembling an  old-fashioned  legislative  battle. 
After  a  bitter  struggle  the  utilities  lost  by 
a  very  narrow  margin  and  the  "  equaliza- 
tion "  measure  was  enacted,  under  which 
the  rate  on  the  gross  earnings  of  each  class 
of  utility  goes  up  materially.  This  illus- 
trates one  of  the  difficulties  of  the  simple 
system  of  tax  on  gross  earnings.  It  is 
vulnerable  to  such  attempts  as  this,  to  do 
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the  impossible.  For  instance,  how  is  any 
test  of  "equalization"  to  be  applied? 
With  what  property  shall  a  railroad  prop- 
erty, made  up  of  an  aggregation  of  units 
of  all  kinds  of  property  —  real,  personal, 
tangible,  intangible,  physical  and  "  meta- 
physical" — be  compared? 

Indiana.  Commissioner  Zoercher  writes : 
"  The  recent  legislature  in  the  passage 
of  House  Bill  No.  182  amended  a  few  sec- 
tions of  the  tax  law  and  several  sections  of 
the  so-called  Johnson  Home  Rule  law. 
The  special  session  of  the  legislature  in 
1920  in  passing  that  law  repealed  section 
198  of  the  tax  law  and  amended  sections 
200  and  201.  By  those  amendments  the 
state  board  of  tax  commissioners  lost  what- 
ever supervision  or  power  it  had  over  tax 
levies  and  bond  issues,  and  it  was  provided 
that  20  taxpayers  or  more  might  file  ob- 
jections with  the  county  auditor  and  the 
county  auditor  was  then  to  convene  the 
county  council  in  special  session  and  sub- 
mit the  matter. 

This  procedure  did  not  meet  public  ap- 
proval. At  least  it  was  only  tried  in  two 
counties  and  the  taxing  authorities  in  al- 
most every  taxing  district  in  the  state  in- 
creased the  levies  abnormally.  The  tax 
board,  in  making  its  report  to  the  legisla- 
ture, set  out  the  facts  which  were  sufficient 
to  convince  the  legislature  that  some  change 
was  necessary.  The  law,  as  now  amended, 
provides  that  all  taxing  districts,  ten  days 
before  they  determine  local  tax  levies,  shall 
publish  a  budget  in  two  newspapers  of 
opposite  political  parties,  fixing  the  time 
at  which  a  hearing  may  be  had  on  the  tax 
levies.  Taxpayers  will  have  a  right  to  be 
heard  and  after  the  le-vy  has  been  deter- 
mined by  the  local  officers,  ten  taxpayers 
or  more,  who  feel  themselves  aggrieved, 
may  file  their  petition  with  the  county 
auditor  stating  their  objections  to  the  levy, 
and  the  county  auditor  then  certifies  the 
petition  to  the  state  board  and  the  state 
board  then  fixes  a  date  for  the  hearing  in 
the  county  where  the  unit  is  located.  The 
action  of  the  state  board  is  final. 

An  amendment  of  similar  character  in 
reference  to  bond  issues  was  also  passed 
so  that  this  board  has  appellate  power  and 
it  is  really  within  reach  of  all  taxpayers, 
as  it  only  takes  the  signature  of  ten  tax- 
payers to  ask  the  review  of  the  board. 


I  am  enclosing  a  copy  of  otir  report  to 
the  legislature  and  by  glancing  over  the 
tax  rates  of  the  different  counties  you  can 
readily  see  from  the  rates  fixed  under  the 
state  board's  supervision  and  the  rates  that 
were  fixed  under  Home  Rule  supervision, 
that  some  remedy  was  necessary  in  order 
to  protect  the  people  from  themselves  or 
from  their  officers. 

An  act  was  passed  in  reference  to  de- 
fining credits,  which  reads  as  follows: 

'Section  1.  Be  it  enacted  by  the 
General  Assembly  of  the  State  of  In- 
diana, That  annuities,  royalties,  bonds 
(not  exempt  under  state  or  federal 
law),  real  estate  bonds,  mortgage  cer- 
tificates, conditional  sales  contracts, 
accounts  due  or  to  become  due,  notes 
secured  by  mortgage  including  interest 
due  thereon,  all  other  notes  including- 
interest  due  thereon,  shares  in  build- 
ing and  loan  associations,  interest  on 
tax-exempt  bonds,  dividends  declared 
but  not  paid,  money  on  deposit  with 
banks,  trust  companies,  or  loan  and 
deposit  companies,  due,  owing  to,  or 
held  by  any  taxpayer,  and  all  other 
amounts  due  from  any  person,  firm  or 
corporation,  shall  be  considered  as 
credits,  and  upon  return  of  his  prop- 
erty for  taxation  he  shall  be  entitled 
to  deduct  therefrom  any  bona  fide  in- 
debtedness he  may  owe,  and  he  shall 
be  assessed  for  taxation  for  only  such 
balance  of  such  credits  as  may  remain 
after  such  deduction.' 

In  regard  to  constitutional  amendments, 
two  amendments  were  adopted.     One,  in 
regard  to  an  income  tax,  reads  as  follows: 
'  The  General   Assembly  may  pro- 
vide by  law  for  the  levy  and  collec- 
tion of  taxes  on  incomes  from  what- 
ever source  derived,  in  such  cases  and 
in  such  manner  as  shall  be  prescribed 
by    law    and    reasonable    exemptions 
may  be  provided.' 
Another  amendment  amends  section  one 
of  article  ten  to  read  as  follows : 

'  The  General  Assembly  shall  pro- 
vide by  law  for  a  system  of  taxation.'  " 

Kansas.     Judge  Howe  writes: 
"  There  is  really  nothing  to  report  with 
respect  to  tax  legislation  at  the  late  session 
of  the  legislature.     Governor  Allen  in  his 
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message  laid  down  a  very  progressive  plat- 
form, among  other  things  recommending  a 
tax  on  the  privilege  of  mining  natural  de- 
posits in  the  state  and  also  the  enactment 
of  a  state  income  tax  law.  He  recom- 
mended, also,  the  reduction  of  the  exemp- 
tions now  obtaining  to  direct  heirs. 

In  accordance  with  these  recommenda- 
tions in  the  message,  this  department 
drafted  a  bill  providing  a  two  per  cent  tax 
on  the  privilege  of  mining  any  of  the 
natural  deposits  in  the  state.  The  tax 
conmiittee  of  tlie  House  of  Representatives 
recommended  the  passage  of  the  bill  and 
it  remained  upon  the  calendar  until  toward 
the  close  of  the  session.  When  it  came 
up,  however,  it  met  with  little  considera- 
tion. There  was  a  well  organized  group 
of  members  of  the  House  from  the  mining 
districts  and  there  was  really  no  organized 
support  for  the  measure;  hence  it  failed. 

The  income  tax  bill  was  reported  out 
by  the  committee  and  was  on  the  calendar 
through  the  session  but  never  came  up  for 
consideration,  either  in  the  House  or  in 
the  Committee  of  the  Whole. 

The  bill  drafted  to  reduce  the  exemp- 
tions to  direct  heirs  was  killed  in  the  Com- 
mittee of  the  Whole. 

These  were  the  important  measures  be- 
fore the  House.  Neither  of  the  measures 
suggested  w-ere  introduced  in  the  Senate. 
The  income  tax  bill  was  presented  to  the 
Senate  tax  committee  but  was  not  favored, 
and  therefore  not  reported  for  passage. 

This  department  quite  early  thought 
there  was  little  chance  for  the  enactment 
at  the  session  of  progressive  legislation 
and  therefore  refrained  from  itself  making 
any  attempts  to  secure  passage  of  the  bills 
which  it  had  prepared.  The  measures 
were  simply  presented  to  the  committees 
with  the  suggestion  that  in  doing  so  the 
Commission  had  discharged  its  duty  under 
that  part  of  the  law  which  required  it  to 
point  out  defects  in  the  system  and  make 
recommendations  for  its  betterment. 

A  few  minor  bills  affecting  taxation 
■were  passed  but  are  hardly  worthy  of  gen- 
eral note. 

Personally,  I  did  not  expect  that  either 
bill  prepared  would  become  a  law,  but 
thought  that  by  preparing  them  and  get- 
ting them  into  the  House  through  the  com- 
mittee, an  educative  proposition  would  be 
started. 

The  Senate,  by  the  constitutional  vote  of 


two-thirds,  adopted  a  resolution  to  submit 
to  the  voters  an  amendment  to  the  consti- 
tution similar  to  the  Nebraska  amendment 
which  was  adopted  last  September  in  that 
state,  but  in  the  House  it  met  with  no 
favor.  This  department  made  no  effort 
whatever  with  regard  to  that  measure. 

It  is  discouraging  to  observ'e  the  nega- 
tive attitude  of  the  members  of  the  legis- 
lative body  toward  measures  really  designed 
to  advance  the  public  interest,  but  in  some 
way  or  other  the  minority  interest  is  better 
represented  and  better  led  than  the  ma- 
jority. 

Many  bills  were  passed  which  will  raise 
taxes  in  this  state  and  no  additional  source 
of  revenue  was  provided.  This  department 
has  not  advocated  the  tapping  of  new- 
sources  of  revenue  in  order  to  get  more 
money  to  increase  expenditures  but  has 
steadfastly  advocated  new  sources  in  order 
to  relieve  the  already  heavily  tax-burdened 
visible  property." 

We  note  that  the  income  tax  bill  re- 
ferred to  above  followed  closely  the  model 
form  for  a  personal  income  tax  law. 

New  Hampshire.  Belated  returns  of 
the  voting  on  the  proposals  to  amend  the 
constitution  have  recently  come  to  our 
notice.  At  the  November  1920  election,  on 
the  proposal  for  a  state  income  tax  the 
vote,  in  round  numbers  was,  Yes  49,000, 
No  32,000;  on  that  relating  to  inheritance 
taxes,  Yes  48,000,  No  26,000 ;  on  that  to 
reduce  the  size  of  the  legislature.  Yes 
51,000,  No  30,000.  A  two-thirds  vote  be- 
ing necessary,  all  proposals  failed. 

In  March  of  this  year  these  proposals 
were  again  voted  upon  as  w^ell  as  one  to 
remove  the  word  ''  male "  from  the  con- 
stitution. All  four  failed  to  get  the  neces- 
sary two-thirds  vote  and  the  income  and 
inheritance  tax  proposals  even  failed  to  get 
a  majority.  The  cities  were  strong  against 
the  income  tax,  and  in  the  country  towns 
opinion  was  divided.  The  total  vote  on 
the  income  tax  amendment  was  some  55,000, 
as  against  81,000  in  November. 

New  York.  The  principal  enactment  of 
the  legislature  up  to  date  has  been  a  law 
"  reorganizing  "  the  state  tax  department, 
clianging  the  personnel,  extending  the 
terms  of  the  members  of  the  state  tax  com- 
mission from  three  to  six  years  and  bring- 
ing under  its  control  the  taxing  functions 
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of  the  State  Comptroller,  which  included 
the  personal  income  tax,  the  inheritance 
tax  and  the  stock  transfer  tax  and  the 
functions  of  the  Secretary  of  State,  with 
respect  to  the  motor  vehicle  taxes.  Refer- 
ence is  made  to  this  legislation  in  the  ad- 
dress of  Senator  Davenport  contained  else- 
where in  this  issue  of  the  Bulletin. 

North  Carolina.  Conmiissioner  Max- 
well writes : 

"  First,  as  to  the  status  of  our  revalua- 
tion completed  last  j-ear.  This  valuation 
was  made  on  a  hundred  per  cent  basis  dur- 
ing the  period  of  high  war  values.  It  was 
conservatively  done  as  related  to  prevail- 
ing market  values  at  the  time,  but  the  de- 
scent was  so  great  and  far-reaching,  and 
particularly  in  certain  sections  of  the  state, 
where  the  chief  agricultural  industry  was 
cotton  and  tobacco,  that  our  commission 
recognized  the  necessities  of  the  situation 
and  recommended  to  the  General  Assembly 
that  appropriate  provision  should  be  made 
for  readjustments  with  reference  to  the 
greatly  changed  conditions.  Legislation 
was  enacted  giving  broad  powers  of  review' 
and  revision  to  the  local  boards,  but  the 
principle  of  full  value  assessments  and 
state  supervision  was  adhered  to,  and  all 
changes  made  by  local  boards  are  subject 
to  approval  by  the  state  commission,  which 
is  charged  Avith  the  duty  of  maintaining 
equal  valuations. 

From  the  standpoint  of  state  revenue  the 
only  change  of  great  importance  was  the 
enactment  of  a  new  personal  and  corpora- 
tion income  tax  law.  You  will  recall  that 
we  have  had  for  some  years  a  personal  in- 
come tax,  applicable  only  to  income  from 
salaries  and  fees,  under  a  constitutional 
provision  that  prohibited  taxing  income 
from  property  taxed.  By  amendment  to 
the  constitution,  ratified  last  November, 
this  prohibition  was  stricken  out,  and  at 
the  recent  session  an  income  tax  law  was 
enacted  applicable  to  the  income  from  the 
same  general  sources  as  income  taxed  by 
the  federal  government.  The  new  income 
tax  law*  follows  the  general  construction 
of  the  model  form  adopted  by  the  com- 
mittee of  the  National  Tax  Association, 
but  combining  the  personal  and  corporation 
income  tax  in  the  same  act.  The  act  ex- 
empts income  of  a  citizen  from  an  estab- 
lished business  outside  of  the  state  and 
taxes  income   of   a   non-resident    from   an 


established  business  in  this  state.  The 
same  rule  applies  to  domestic  and  foreign 
corporations,  based  upon  the  Connecticut 
rule  of  apportionment.  The  rates  of  tax 
are  3  per  cent  of  corporate  income  and  a 
graduation  from  1  to  3  per  cent  of  per- 
sonal income,  the  graduation  reaching  the 
maximum  at  $10,000.  Administrative  fea- 
tures follow  the  model  plan. 

Our  state  has  for  some  years  followed 
the  development  of  special  sources  of  state 
revenue,  and  w^ith  the  enactment  of  the 
general  personal  and  corporate  income  tax, 
it  goes  all  the  way  in  abolishing  any  levy 
of  tax  on  property  by  the  state  for  any 
purpose.  This  does  not  mean  abandon- 
ment of  state  supervision  of  the  property 
valuations  by  the  counties,  and  the  system 
of  separate  revenues  for  the  state  is  some- 
what unique,  and  seems  to  me  to  answer 
the  general  objection  that  has  been  made 
to  other  systems  of  this  kind  that  have 
been  proposed,  in  that  the  general  income 
tax,  that  forms  an  important  part  of  the 
state  system,  reaches  for  state  revenue  a 
representative  citizenship  throughout  the 
state. 

Tax  supervision  and  administration  in 
this  state  has  for  years  been  exercised  by 
the  Corporation  Commission,  which  was 
established  originally  to  regulate  and  super- 
vise railroads,  public  utilities  and  banks. 
It  became  so  overloaded  with  all  of  these 
responsibilities  that  the  new  revenue  act 
created  a  state  Department  of  Revenue,  to 
be  administered  by  a  Commissioner  of 
Revenue,  to  be  appointed  by  the  Governor 
every  fourth  year.  The  functions  hereto- 
fore exercise  ex-officio  by  the  Corporation 
Commission  as  a  State  Tax  Commission 
will  transfer  on  the  first  day  of  May  of 
this  year  to  this  new  department.  This  is 
for  the  purpose  of  having  a  separate  de- 
partment giving  its  whole  time  and  atten- 
tion to  the  tax  work.  The  new  department 
will  be  amply  provided  with  funds  and 
assistance  to  effectively  carry  on  its  work. 
The  Governor  has  not  yet  made  his  ap- 
pointment of  the  head  of  this  department." 


North 

writes : 

"The 
failed  to 
the  lines 
law  was 
tax  law. 


Dakota.     Commissioner  Wallace 

Legislature,  at  its  last  session, 
do  any  constructive  work  along 
of  taxation.  A  county  assessor 
defeated,  likewise  a  new  income 
Nothing  was  passed  worthy  of 
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note,  excepting  a  law  limiting  local  levies." 
Secretar)^  Baker  advises  that  the  income 
tax  bill  failed  to  pass  by  one  vote  in  the 
House.  The  Senate  passed  the  bill  with 
the  amendments.  The  House,  for  political 
reasons,  failed  to  enact  the  proposed  law. 
They  are  therefore  compelled,  for  another 
two  years,  to  work  under  the  present  un- 
satisfactory law,  which  is  very  poorly 
dra\\Ti,  and  is  contradictory  in  many  places. 
A  distinct  accomplishment  was  the  elim- 
ination of  the  inheritance  tax  on  intangible 
property  of  non-residents.  North  Dakota 
is  therefore  now  able  to  say  that  she  will 
not  tax  investments  of  non-residents,  either 
under  the  property  tax,  income  tax  or  in- 
heritance tax. 

Oregon.  Commissioner  Lovell  sends 
the  following  statement  of  legislative  ac- 
tion, which  he  says  is  incomplete  and  per- 
haps inaccurate  in  minor  particulars : 

"  A  Bill  to  enact  a  state  income  tax 
law  was  introduced  but  did  not  pass.  In 
lieu  thereof  a  law  was  enacted  authorizing 
the  Governor  to  appoint  a  committee  of 
seven  to  examine  into  possibilities  of  new 
sources  of  revenue  or  new  methods  of  taxa- 
tion and  formulate  plans  or  suggestions  to 
him  for  the  consideration  of  the  Legisla- 
ture of  1923. 

Some  minor  changes  affecting  assessors 
and  tax  collectors. 

A  local  budget  law  for  counties,  dis- 
tricts, cities,  towns,  etc. 

Exempting  from  taxation  $1000  from 
property  of  soldiers  or  sailors  of  the  Mex- 
ican War,  Indian  Wars,  or  War  of  the  Re- 
bellion or  their  unmarried  widows. 

Exempting  from  taxation  all  bonds 
issued  by  state  or  county  for  l)uilding  or 
maintaining  public  roads,  bridges,  etc.,  but 
not  applying  to  income  from  said  bonds. 

Requiring  this  commission  to  annually 
levy  1  mill  tax  upon  all  property,  to  pro- 
vide for  the  rehabilitation  of  all  persons 
who  served  in  the  World  War  and  depend- 
ents of  those  who  died  in  service. 

Requiring  persons  or  companies  cutting 
standing  timber  to  pay  all  taxes  thereon, 
due  or  delinquent,  before  removal. 

A  general  increase  in  licenses  for  motor 
vehicles  (when  licensed  they  are  exempt 
from  the  property  tax  and  the  license 
money  is  used  for  road  purposes). 

Increasing  the  salary  of  the  Tax  Com- 


missioner from  $2,500  to  $3,000— /j.f/  and 
least/' 

South  Carolina.  Commissioner  Jones 
writes  as  follows : 

"  There  were  no  changes  made  in  our 
statutory  or  constitutional  law  by  the  1921 
Legislature.  Several  important  measures 
were  introduced,  but  failed  to  be  enacted 
into  law.  An  individual  income  tax  law 
and  a  business  income  tax  law  were  intro- 
duced, but  failed  to  pass.  Both  of  these 
bills  were  copied  from  the  ones  published 
in  your  Bulletin/' 

South  Dakota.  Commissioner  Eveland 
writes  that  the  only  law  of  importance  en- 
acted was  one  providing  for  a  license  tax 
upon  motor  fuel  used  or  to  be  used  in 
motor  vehicles  upon  the  highways  of  the 
state,  the  proceeds  to  be  used  for  highway 
purposes.  It  is  known  as  the  Kneeland 
Bill,  House  No.  368. 

Texas.  Commissioner  King  writes  that 
the  thirty-seventh  legislature,  which  ad- 
journed March  12th,  refused  to  pass  any 
tax  legislation  of  any  importance.  It  killed 
a  state  tax  commission  bill,  a  state  board 
of  equalization  bill  and  a  resolution  ap- 
pointing a  special  committee  on  taxation. 
He  adds: 

"  The  legislature  of  Texas  is  '  ferninst ' 
any  reform  in  taxes,  although  many  of 
us  have  kept  the  fight  hot  for  the  last  two 
j-ears  in  that  direction.  The  legislature  has 
not  yet  been  educated  to  the  point  where 
it  will  give  us  any  tax  relief," 

Utah.     Commissioner  Bailey  writes : 

"  The  last  Legislature  had  an  income 
tax  bill  before  it,  but  as  I  told  the  mem- 
bers in  talking  to  them  one  day,  it  was 
nothing  short  of  a  mongrel  and  should 
have  been  stifled  at  birth.  It  was  gotten 
together  by  taking  a  little  of  the  New  York 
laws,  some  from  Wisconsin  and  Massachu- 
setts and  a  little  model  system,  and  when 
it  was  put  together  the  whole  batch  soured, 
and  I  am  mighty  pleased  that  we  were 
successful  in  killing  it.  However,  some 
progress  was  made  and  the  Legislature 
authorized  and  appointed  a  Tax  Commis- 
sion, consisting  of  five  men  selected  by  the 
Governor,  to  make  a  study  of  taxation  and 
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recommend  to  the  next  Legislature  some 
form  of  income  tax  or  other  method  that 
will  be  beneficial  to  this  state.  The  Legis- 
lature designated  me  as  a  member  of  that 
Commission.  In  addition  they  authorized 
a  constitutional  amendment  along  the  lines 
of  the  one  that  you  suggested  as  affecting 
a  classified  property  tax.  The  one  that 
was  passed,  however,  was  not  as  good  as 
the  one  that  you  wrote  but  yours  helped 
materially  in  what  we  did  get. 

The  old  story  of  excessive  expenditures 
has  gro-n-n  materially  in  this  state.  We  are 
in  financial  straits  at  the  present  time  and 
it  is  not  going  to  be  any  small  task  to 
come  anpvhere  near  raising  the  necessary- 
revenue. " 

It  is  pleasant  to  announce  that  Mr. 
Bailey  has  been  reappointed  a  member  of 
the  State  Board  of  Equalization,  for  a 
four-year  term.  The  Board  organized  by 
selecting  him  as  President.  Thus  at  this 
important  point  we  shall  have  a  man  to 
safeguard  the  interest  of  tax  progress. 

Washington.  Mr.  Elmendorf  of  Spo- 
kane writes  that  the  state  has  adopted  a 
code  for  the  general  operation  of  the  dif- 
ferent bureaus  of  the  state.  Governor 
Hart  is  of  the  opinion  that  by  careful 
watching  he  can  reduce  the  expense  of 
handling  the  state's  business  $1,000,000  a 
year  by  this  change.  Mr.  E.  L,  Farns- 
worth  has  been  made  head  of  the  depart- 
ment of  taxation  and  examination  and  as 
such  has  charge  of  all  matters  relating  to 
taxation.  The  Governor  is  opposed  to  an 
income  tax  within  the  state  and  is  very 
much  in  favor  of  increased  inheritance 
taxes  and  of  a  poll  tax.  A  poll  tax  was 
adopted  which  is  in  the  nature  of  a  tax 
of  $5.00  on  every  person  within  the  state 
between  the  ages  of  21  and  50.  The  Gov- 
ernor is  keenly  alive  to  the  need  of  economy 
and  with  this  in  mind  vetoed  something 
like  $1,062,000  worth  of  appropriations. 

The  Legislature  appropriated  the  smn  of 
$20,000  to  be  used  to  secure  data  on  taxa- 
tion to  be  put  up  to  the  next  session  of  the 
legislature.  The  exact  arrangement  for 
getting  this  data  has  not  been  worked  out. 
The  Governor  ma}^  act  himself  or  he  may 
appoint  a  commission. 

Wyoming.      Secretary    Crowley  kindly 

sends  the  following  smnmary  of  legislation  : 

"Chapter    11.      The    Chairman    of   the 


state  board  of  equalization  is  to  call  a 
meeting  of  the  county  assessors  and  a  mem- 
ber of  each  board  of  county  commissioners 
to  meet  with  the  state  board  to  discuss 
taxation  matters  and  laws.  The  meeting  is 
to  be  held  at  the  state  Capitol  in  December 
of  each  year. 

Chapter  29.  The  Board  of  Trustees  of 
High  School  Districts  is  required  to  make 
an  estimate  of  the  amount  of  funds  needed 
and  present  the  same  to  the  board  of  county 
commissioners.  Taxes  shall  not  exceed 
ten  mills  and  taxes  for  teachers'  wages  and 
contingent  expenses  shall  not  exceed  five 
mills.  No  bonds  may  be  issued  to  pay 
teachers'  salaries  or  general  expenses  in 
maintaining  schools  and  no  bonds  shall  be 
issued  beyond  the  united  bonding  capability 
of  the  territor}^  embraced  within  the  dis- 
trict. 

Chapter  34.  The  penalty  provided  shall 
not  be  added  to  delinquent  taxes  for  the 
year  1920,  providing  said  delinquent  taxes 
and  the  interest  thereon  are  paid  on  or  be- 
fore June  1,  1921.  All  penalties  which 
have  been  added  on  delinquent  taxes  for 
the  3'ear  1920  and  collected  prior  to  this 
act  shall  be  refunded  to  the  taxpayers  from 
which  collected. 

Chapter  35.  Tax  levy  for  University  of 
Wyoming. 

Chapter  44.  Repeal  of  statutes  relating 
to  special  tax  levies. 

Chapter  50.  Exempting  property  of  dis- 
charged veterans  of  the  Civil  War,  the 
Spanish- American  War  and  the  World 
War  from  taxation.  The  property  of  such 
veterans  and  their  widows,  during  their 
widowhood,  and  all  nurses  who  served 
during  the  World  War  shall  be  exempt  to 
the  amount  of  $2,000  in  assessed  valua- 
tion. No  person  is  to  be  entitled  to  this 
exemption  unless  a  lyona  fide  resident  of 
the  state  of  Wyoming. 

Chapter  77.  All  Public  Utilities  are  to 
be  assessed  by  the  state  board  of  equaliza- 
tion. All  taxable  property  of  public  util- 
ities is  to  be  listed  with  the  state  board  of 
equalization  on  or  before  the  third  day  in 
July  of  each  year. 

Chapter  84.  All  pipe  line  companies  in 
the  state  are  to  be  assessed  by  the  state 
board  of  equalization. 

Chapter  126.  The  office  of  inheritance 
tax  commissioner  is  created  and  the  Insur- 
ance Commissioner  is  made  ex-officio  such 
commissioner." 
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PREPARING  A  FOUxNDATION  FOR  A  REAL  TAX 

SYSTEM 

SENATOR  FREDERICK  M.   DA\'ENPORT 
Chairman,  Special  Joint  Legislative  Committee  on  Taxation  and  Retrenchment 

An  address  at  the  tenth  annual  New  Vork  State  Tax  Conference 


"  Preparing  a  foundation  for  a  real  tax 
system  "  is  what  we  have  been  at  in  this 
state  for  the  past  seven  years,  and  it  is 
about  that  that  I  wish  to  say  a  very  few 
words  tonight. 

I  sometimes  think  that  the  tax  system  of 
the  Empire  state  has  a  worse  name  than  it 
deserves.  I  think,  as  we  look  back  on  the 
whole  history  of  the  attempt  to  get  fair 
and  just  taxation  in  this  state,  that  there 
has  been  a  rather  normal  and  continuous 
striving  for  justice  and  equality,  although 
I  am  frank  to  admit  that  it  has  been  very 
slow  in  some  periods.  But  in  recent  years 
we  have  seen  rather  rapid  changes  for  the 
better.  In  general,  I  think  it  fair  to  say 
that  throughout  the  history  of  the  state, 
the  development  of  the  state  tax  system 
has  followed  pretty  closely  on  the  heels  of 
the  vast  economic  and  political  changes 
which  have  taken  place  in  the  last  one  hun- 
dred years,  during  which  century  New 
York  has  grown  from  a  sparsely  settled 
agricultural  commonwealth  to  a  rather 
densely  populated  industrial  state.  In  the 
transition,  new  types  of  wealth  have  been 
created ;  enormous  reservoirs  of  intangible 
personal  property  and  tremendous  corpora- 
tions have  arisen ;  the  entire  banking  sys- 
tem has  been  erected  and  the  vast  exten- 
sion of  the  direct  and  regulatory  services 
of  the  state  and  the  local  governments 
have  not  only  increased  the  demand  for 
public  revenues,  but  have  also  changed  the 
character  of  government. 

Now  these  economic,  social  and  political 
changes  have  resulted  in  a  gradual  devel- 
opment of  the  tax  system  of  the  state,  and 
it  is  interesting  to  consider  what  that  de- 
velopment has  been.  As  every  one  here 
knows,  the  original  general  property  tax 
was  gradually  extended  as  new  types  of 
property  developed.  When  corporations 
*  arose,  the  effort  was  made  to  tax  them  like 
individuals.  Intangible  personal  property, 
represented    by    stocks,    bonds    and    mort- 


gages, was  treated  like  horses  and  cattle  as 
far  as  taxation  was  concerned.  When  the 
new  salaried  and  professional  classes  arose, 
the  effort  was  still  made  to  distribute  the 
tax  burden  on  the  basis  of  property  owner- 
ship, although  these  groups  held  compara- 
tively little  property.  From  time  to  time 
changes  were  made  in  the  tax  system  to  fit 
it  to  the  new  conditions.  In  1823  corpora- 
tions were  specifically  recognized  for  pur- 
poses of  taxation,  and  were  to  be  assessed 
upon  their  real  estate  and  capital  stock. 
In  1853  it  was  also  provided  that  corporate 
surpluses  should  be  taxed.  In  1860  and 
1881  very  extensive  changes  were  made  in 
the  tax  system  as  a  means  of  requiring  the 
corporations  to  pay  a  greater  share  of  the 
tax  burden.  The  annual  franchise  tax  on 
corporations  was  imported  from  Pennsyl- 
vania in  1880,  and  as  a  part  of  the  same 
tax  reform  movement,  franchise  taxes  were 
placed  upon  transportation,  transmission 
and  insurance  companies.  The  franchise 
tax  upon  public  utilities  and  elevated  rail- 
roads was  added  in  1896.  The  inheritance 
tax  first  went  into  effect  in  1886.  In  1899 
the  tax  on  special  franchises  was  estab- 
lished, as  a  result  of  Governor  Roosevelt's 
personal  pressure  upon  the  legislature  and 
the  public  demand  for  the  adequate  taxa- 
tion of  the  right  to  use  the  streets.  The 
bank  stock  tax,  enacted  in  1901,  removed 
bank  stock  from  taxation  under  the  gen- 
eral property  tax  law.  In  1905  the  same 
policy  was  adopted  with  regard  to  mort- 
gages, and  a  recording  tax  was  established 
in  place  of  their  taxation  as  personal  prop- 
erty. The  next  significant  change  in  the 
state  tax  system  came  in  1917  with  the 
establishment  of  a  tax  on  manufacturing 
and  mercantile  corporations,  based  upon 
their  net  income,  in  lieu  of  personal  prop- 
erty and  capital  stock  taxes  previously  im- 
posed under  the  general  property  tax.  In 
1919  this  tax  was  extended  to  include  all 
domestic  and  foreign  corporations,  except 
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those  already  taxed  under  certain  provis- 
ions, holding  companies  and  real  estate 
companies.  Finally,  in  1919,  the  personal 
income  tax  was  adopted. 

Through  all  this  period  new  taxes  have 
necessarily  been  devised  to  meet  new  kinds 
of  property  and  new  demands,  or  to  reach 
new  social  groups  and  thus  to  secure  a 
fairer  and  more  equitable  distribution  of 
the  growing  burden  of  taxation. 

For  the  last  several  years  it  seems  to  me 
that  we  in  New  York  have  made  as  much 
progress  as  any  state  in  the  Union  toward 
the  establishment  of  a  modern  tax  system. 
We  are  all  keenly  aware  that  many  changes 
are  still  needed,  but  the  time  has  suddenly 
ripened  for  the  speedy  establishment  in  the 
state  of  a  genuine  tax  system.  The  reason 
for  that  seems  to  lie  in  what  is  tritely 
spoken  of  as  the  psychology  of  the  time. 
I  have  noticed  for  several  years  a  change 
in  tendency  on  the  part  of  great  groups  of 
individuals  who  formerly  had  thought  that 
tax  legislation  was  something  to  lobby  for 
or  against,  without  much  regard  to  the 
actual  merit  of  the  legislation  or  its  effect 
upon  the  general  welfare.  It  seems  to  me 
that  there  has  been  a  very  great  change 
around  this  Capitol  in  this  direction,  as  far 
as  taxation  is  concerned.  Interested  groups 
and  persons  do  not  exert,  I  think,  the  activ- 
ity in  these  matters  that  they  did  only  a 
short  time  ago,  and  there  is  greater  incli- 
nation on  the  part  of  everybody — individ- 
uals and  corporations  alike — to  believe,  and 
act  on  the  belief,  that  in  matters  of  taxa- 
tion at  least,  everything  ought  to  be  on  the 
merits. 

The  great  pressure,  as  I  said,  by  groups 
and  individuals  upon  the  legislature  to 
make  alterations  for  certain  specific  pur- 
poses—  perfectly  honest  in  a  great  many 
cases — has  very  much  lessened.  The  last 
great  struggle  was  over  the  question  as  to 
whether  there  ought  to  be  a  mortgage- 
interest  exemption  under  the  personal  in- 
come tax.  There  were  a  great  many  per- 
sons interested  in  bringing  that  about  who 
were  honest,  but  they  looked  at  the  ques- 
tion from  the  standpoint  of  their  own  par- 
ticular interests. 

Now,  many  of  you  know  that  I  have  a 
side  partner,  named  Judson,  who  hails 
from  Monroe  county,  and  you  know,  too, 
that  he  is  chairman  of  the  tax  committee 
in  the  Assembly.  He  has  developed  an 
experience  which  has  made  him  on  all  mat- 


ters of  this  sort  as  cruel  as  the  grave,  and 
he  has  given  me  an  inhuman  education 
until  I  have  developed  or  imbibed  some  of 
that  quality  myself.  We  have  grown  up 
together  to  be  a  terrible  pair  to  go  up 
against  on  matters  of  this  particular  kind — 
when  an}^  group  or  interest  wants  something 
more  than  it  ought  to  get.  We  thought  in 
the  matter  of  mortgage-interest  exemption, 
that  while  there  were  many  people  who 
were  honest  and  sincere  in  their  advocacy 
of  the  measure,  it  was  a  thing  which  ought 
not  be  done.  If  it  were  to  be  done  only  by 
the  state  of  New  York  it  would  not  be 
adequate  to  help  in  the  housing  crisis ;  and 
the  ultimate  object  on  the  part  of  a  good 
many  persons  was  to  extend  the  exemption 
to  the  federal  government,  resulting,  fin- 
ally, in  the  exemption  of  mortgage  interest 
on  something .  like  tiventy-five  billions  of 
dollars  of  mortgages  in  the  United  States, 
If  it  were  to  be  done  by  the  federal  gov- 
ernment it  might  have  some  effect  upon 
funds  that  would  go  into  the  building  of 
houses.  With  something  like  fourteen  bil- 
lions in  the  nation  in  the  exempt  class  now, 
to  add  twenty-five  billions  more  of  this 
sort  of  exemption  seemed  to  us  to  be  a 
thing  that  would  strike  down  the  tax  sys- 
tem of  the  country,  and  cause  the  very 
opposite  result  to  that  which  the  men  who 
are  for  it  wish,  because  the  extra  burden 
would  go  where  all  extra  burdens  go  in 
this  country,  and  that  is  on  real  estate.  It 
seemed  to  us,  therefore,  that  it  was  from 
every  standpoint  the  wrong  thing  to  do, 
and  that  we  should  close  up  all  over  the 
United  States  all  the  tax-exempt  areas  that 
we  possibly  can,  so  that  there  would  not  be 
any  easy  channels  into  which  investments 
might  flow,  when  they  should  be  flowing 
into  bond  and  mortgage  for  building  pur- 
poses. 

In  other  words,  if  we  had  our  way,  we 
would  get  a  constitutional  amendment 
started  so  that  the  federal  government 
could  tax  municipal  and  state  bonds,  and 
we  would  tax  our  own  municipal  and  state 
bonds  —  that  is,  the  income  from  these 
securities — because  we  have  begun  to  find 
that  the  tendency  that  we  used  to  notice  to 
desire  exemption  of  taxation  in  order  to 
make  it  easy  to  secure  loans,  is  passing  out 
of  the  minds  of  municipal  ofiicials.  They 
would  favor  a  policy  which  would  make  it 
harder  for  their  city  governments  to  get 
loans  at  a  time  when  we  must  be  careful 
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of  the  amount  of  such  loans  we  pile  up  in 
the  city  and  state.  So  it  is  time  to  close 
up  tax-exemption  areas  instead  of  adding 
to  them. 

Now,  there  are  some  things  that  are  still 
wrong.  I  think  Commissioner  Merrill  is 
right  when  he  says  that  when  you  get  right 
down  to  it,  the  greatest  injustice  in  the 
tax  system  of  the  state  of  New  York — the 
greatest  wrong  at  the  present  moment — is 
inequality.  When  you  reckon  that  some- 
thing like  seventy  per  cent  of  all  taxes, 
local  and  state,  falls  on  real  estate ;  when 
vou  remember  that  we  have  a  system  of 
public  utility  taxation  that  is  not  only 
complicated  to  the  last  degree  and  prob- 
ably decidedly  unjust  to  the  utilities  and 
to  the  state  itself;  when  you  realize  that 
Ave  have  had  no  central  point  of  vision 
from  which  to  study  this  problem  of  equal- 
ity day  by  day  and  month  by  month  and 
consider  how,  in  all  directions  in  which 
we  are  extending  taxation  in  this  state,  the 
principle  of  equality  might  be  best  applied ; 
and  that  we  do  not  know  exactly  whether 
this  particular  kind  of  property  or  that 
particular  kind  of  property  is  or  is  not 
paying  its  fair  share,  I  think  you  will 
agree  with  me  that  the  next  thing  we  have 
to  work  out  in  this  state  is  to  secure,  if  pos- 
sible, far  greater  equality  throughout  our 
whole  system  of  taxation. 

One  of  the  splendid  things  about  the  re- 
organization of  all  taxation  and  revenue 
collecting  agencies  in  the  state  will  be  the 
opportunity  given  to  men  who  have  ability 
and  opportunity  to  determine  by  experi- 
ence exactly  what  "  equality "  means  as 
between  the  great  classes  of  property  in 
this  state.  I  think  the  unity  that  is  coming 
through  this  reorganization  Avill  have  that 
as  one  of  its  greatest  effects. 

Of  course,  we  have  other  things  to  study. 
Are  you  going  to  increase  the  personal  in- 
come tax  rate?  My  own  notion  is  that  the 
rate  should  be  kept  just  as  low  as  it  can  be 
kept ;  that  we  should  keep  out  of  the  act 
from  henceforth  all  that  will  savor  of  ex- 
emption, and  that  we  ought  to  use  the  act 
more  than  anything  else  as  a  direct  con- 
nection between  every  individual  citizen 
and  the  state,  to  make  every  citizen  feel 
that  he  is  paying  taxes  justly,  and  that  he 
has  a  direct  interest  in  the  goveriunent  of 
his  state. 

To  summarize  five  important  points : 


1.  The  state  constitution  should  be 
amended  so  that  provision  may  be  made 
for  the  equitable  assessment  of  railroad  and 
other  property  which,  because  of  its  nature, 
cannot  be  satisfactorily  or  equitably  as- 
sessed by  local  officials. 

2.  An  amendment  of  the  state  constitu- 
tion should  be  obtained  to  permit  of  the 
reorganization  of  the  equalization  ma- 
chinery. 

3.  The  taxation  of  tangible  personal 
property  should  be  considered  in  connec- 
tion with  the  personal  income  tax  and  not 
with  the  direct  property  tax,  which  should 
then  be  amended  to  exempt  tangible  per- 
sonal property. 

4.  Cities  should  be  authorized  by  law  to 
reorganize  their  assessment  offices  along 
improved  lines. 

5.  A  uniform  date  of  assessment  should 
be  established  throughout  the  tax  districts 
of  the  state. 

All  these  things  are  in  process  of  con- 
sideration; but  the  greatest  advance,  I 
think,  is  the  advance  that  is  now  being 
made  in  putting  together  under  one  roof 
the  great  bureaus  and  divisions  of  the 
taxation  and  revenue  functions  of  the  state 
government.  You  understand,  of  course, 
that  there  is  a  bill  *  now  on  third  reading 
in  the  Senate,  and  an  identical  bill  on 
second  reading  in  the  Assembly,  whereby 
the  bureaus  for  the  taxation  and  revenue 
collection  that  formerly  were  in  the  Comp- 
troller's office ;  the  bureaus  for  the  licens- 
ing of  automobiles  and  the  collection  of  the 
fees,  formerly  in  the  Secretary  of  State's 
office  and  the  bureaus  that  formerly  were 
in  the  present  State  Tax  Department,  are 
all  amalgamated  under  the  one  head — the 
State  Tax  Commission.  The  plan  has  been 
not  to  establish  strict,  absolute,  central  ad- 
ministration by  one  man,  although  the 
chairman  of  this  Commission  has  theoret- 
ically more  power  than  the  other  two  mem- 
bers ;  but  to  have  a  board  of  three  men. 
We  felt  that  if  there  was  one  thing  that 
we  have  developed  in  the  taxation  system 
of  the  state  of  New  York,  it  is  the  natural 
human  connection  between  the  great  body 
of  local  assessors  and  a  number  of  commis- 
sioners, as  is  evidenced  by  such  a  meeting 
as  this  tonight ;  that  that  human  relation 
is  of  great  value  in  working  out  the  whole 
problem  of  taxation  in   the  state  govem- 

*  Since  enacted  into  law,  ch.  90,  Laws.     1921. 
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ment;  for  this  and  for  other  reasons,  we 
are  to  have  a  tax  commission — not  a  single 
central  administrative  head. 

Of  course  there  are  various  advantages 
to  be  expected.  We  know  that  there  must 
be  in  a  single  authority  a  good  deal  more 
efficiency  and  probably  a  good  deal  more 
of  economy  as  compared  with  a  system  of 
special  bureaus,  each  one  over-extending  its 
function  and  activity,  as  bureaus  have  a 
way  of  doing,  where  there  are  six,  or  seven 
or  eight  such  bureaus.  In  such  conditions 
you  are  not  apt  to  get  the  economy  and 
efficiency  of  a  single  bureau  such  as  we 
hope  to  have  now.  And  then,  one  of  the 
great  difficulties  in  our  administration  of 
the  tax  and  revenue  collecting  system  of 
the  state,  has  been  the  tendency  to  employ 
the  element  or  factor  of  political  patron- 
age to  a  degree  that,  under  a  single  head, 
probably  will  not  take  place  to  any  such 
extent.  We  have  had  pointed  out  to  us 
already  by  the  present  Comptroller  the 
chance  for  a  saving  in  the  Comptroller's 
office  itself,  under  the  new  system,  even  if 
it  were  not  taken  over  into  a  central  tax 
board,  of  something  like  $500,000  or 
$600,000  every  year. 

We  are  therefore  to  have  this  new  tax 
board,  which  it  seems  to  me  is  a  very  great 
advance  in  laying  the  foundation  in  the 
state  of  New  York  for  a  real  taxation  sys- 
tem. If  there  is  any  board  connected  with 
the  state  government  that  must  be  abso- 
lutely on  the  level,  it  is  this  new  tax  board. 
A  great  deal  depends  on  the  kind  of  man 
who  is  made  chairman  of  that  board  by  the 
governor.     We  have  undertaken  in  the  bill 


reorganizing  these  departments  that  I  have 
mentioned,  to  write  in  certain  words,  call- 
ing upon  the  Governor  to  appoint  men 
who  have  knowledge,  experience  and  skill 
in  tax  matters.  I  know  perfectly  well  that 
words  do  not  always  work  out  into  deeds. 
Perhaps  this  is  especially  true  when  they 
are  written  into  the  statutes  of  state  gov- 
ernment; but  whether  that  is  true  or  not, 
there  is  no  doubt  in  my  mind  that  what  we 
want  to  develop  imder  this  new  state  tax 
board  is  a  genuine,  powerful,  somid  tax 
tradition,  absolutely  on  the  merits,  and  hav- 
ing no  other  function  whatsoever.  There 
ought  to  be  kept  out  of  it  to  the  last  de- 
gree anything  that  savors  of  the  political 
patronage  factor.  You  can  understand  how 
powerful  this  board  is  to  be.  If  the 
Comptroller's  department  could  nearly 
make  a  Governor,  and  the  Secretary  of 
State's  also,  this  new  engine  might  make 
almost  the  president  of  a  League  of  Na- 
tions !  There  never  was  a  time,  not  only 
on  the  merits  of  the  system  itself,  but  to 
insure  the  safety  of  the  political  and  gov- 
erimiental  system  of  this  state,  when  it  was 
so  important  that  the  finest  condition  of 
rectitude  and  ability  and  merit  should 
apply. 

I  hope  I  have  said  enough  to  indicate  to 
you  that  I  think  that  in  this  state  the 
movement  toward  a  genuine,  real  tax  sys- 
tem is  a  powerful  movement,  and  that  we 
have  the  opportunity  now  that  we  have 
never  had  before  to  establish  as  fine  a  tax 
system  in  the  state  of  New  York  as  there 
is  anywhere  in  these  United  States  of 
America. 


THE  INTRICACIES  OF  THE  BRITISH  INCOME  TAX 

EXTRACTS  FROM  STATEMENTS  AND'eVIDENCE  SUBMITTED 
TO  THE  ROYAL  COMMISSION  OX  THE  INCOME  TAX 


The  following  extracts  are  reprinted 
here  for  the  benefit  of  our  members,  be- 
cause of  the  authoritative  source  from 
which  they  come  and  as  a  consoling  item 
for  those  who  are  seriously  concerned  over 
the  intricacies  of  the  federal  and  state  in- 
come tax  laws  of  this  country.  If  after 
100  years  of  experimentation,  under  such 
vastly  more  favorable  administrative  condi- 
tions than  obtain  here,  the  British  Income 


Tax  is  so  muddled  and  complicated  as 
these  eminent  authorities  agree  to  be  the 
case,  we  may  at  least  be  satisfied  that  our 
difficulties  are  not  due  to  American  condi- 
tions but  are  inherent  in  the  nature  of  the 
tax  itself.  The  eminent  Barrister  speaks 
with  the  authority  of  one  who  appears  to 
stand  at  the  head  of  the  Bar  of  England 
as  a  specialist  on  Income  Tax  Law  and 
procedure. — Editor. 
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By  A.  Al.  Bremner,  Barrister  at= 
Law,  on  behalf  of  the  General  Council 
of  the  Bar  of  England. 

Statement 

The  Income  Tax  Act,  1918.  effected  a 
considerable  improvement.  It  brought  to- 
gether, and  into  one  Act,  provisions  which 
had  been  contained  in  some  fifty  different 
Acts.  The  benefit  resulting  is  obvious.  A 
further  improvement  is  that  the  long  and 
involved  sections  of  the  principal  Act  of 
1842,  all  expressed  in  one  sentence,  have 
been  split  up  and  divided  by  numerals  or 
letters,  so  that  it  is  more  easy  to  gather 
ajid  to  convey  the  meaning  and  effect  of 
the  various  provisions  of  the  Act.  But  in 
my  opinion  it  is  very  desirable,  if  not 
necessary,  that  the  Act  of  1918  should  be 
repealed,  arid  a  new  Act  substituted  for  it. 

Much  of  the  old,  confused,  and  vague 
language  of  the  Act  of  1806,  or  earlier, 
which  had  been  adopted  in  the  Act  of  1842, 
is  continued  by  the  Act  of  1918.  The 
latter  Act  is  a  consolidating  Act,  and  if  the 
wording  had  been  extensively  altered  it 
would  have  been  argued  that  by  changing 
the  language  Parliament  had  altered  the 
law.  To  effect  any  real  improvement 
sweeping  alterations  would,  in  my  view, 
have  been  necessary.  To  do  this  would 
have  delayed  the  passing  of  the  Act,  and 
moreover  was  not  intended. 

In  my  opinion,  the  arrangement  of  the 
Act  is  bad  and  defective,  and  can  be  im- 
proved without  difficulty.  As  regards  the 
language,  in  Aramayo  v.  Kensington  Com- 
missioners (1916),  1  A.  C.  at  p.  225,  Lord 
Wrenbury,  who  gave  the  leading  judgment, 
said :  "  My  Lords,  this  case  affords  a  strik- 
ing illustration  of  the  involved  and  almost 
unintelligible  expression  of  the  law  con- 
tained in  the  statutes  relating  to  Income 
Tax.  It  is  difficult  to  reconcile  one  section 
with  another,  the  same  word  is  used  here 
in  one  sense  and  there  in  another.  There 
is  no  sequence  or  orderly  arrangement  of 
matter.  Your  Lordships  will,  I  hope,  agree 
with  me  in  thinking  that  a  taxing  statute, 
particularly  one  upon  which  taxation  to  so 
large  an  amount  is  now  collected,  ought  to 
be  expressed  in  plain  language,  free  from 
the  defects  to  which  I  have  pointed  and 
that  the  matter  demands,  as  soon  as  oppor- 
tunity offers,  the  early  attention  of  the 
Legislature."  In  Williams  v.  Singer  (1918), 
2  K.  B.,  at  p.  755,  Sankey,  J.,  said:  "A 


very  large  number  of  sections  in  a  very 
large  number  of  taxing  Acts  and  a  great 
number  of  cases  were  referred  to  and  I 
must  be  allowed  to  confess  that  I  appre- 
ciate the  position  of  those  persons  who 
found  no  end  in  wandering  mazes  lost." 

I  may  add  that,  in  my  opinion,  as  mat- 
ters stand,  a  knowledge  of  Income  Tax  law 
cannot  be  obtained  by  reading  the  Act 
which  is  supposed  to  state  it.  In  order  to 
form  an  opinion  upon  the  interpretation  of 
the  material  provisions  of  the  Act,  it  is 
essential  to  possess  a  knowledge  of  the 
many  important  decisions  which  have  been 
given  in  England  and  in  Scotland  during 
the  last  40  years.  These  are  collected  in 
the  well-known  book  of  Mr.  Dowell,  and 
enable  those  acquainted  with  them  to  ex- 
press an  opinion,  with  more  or  less  confi- 
dence, upon  the  law.  It  should  be  possible 
so  to  frame  an  Act  as  to  embody  the  effect 
of  what  is  at  present  not  to  be  found  in 
the  statute,  but  only  in  the  decisions  of 
the  courts. 

The  taxpayer  wishes  to  know : — 

1.  Upon  what  income  the  tax  is  im- 
posed ; 

2.  Upon  what  basis,  and  in  what  man- 
ner, his  assessable  income  is  to  be  computed. 

In  my  opinion  it  is  possible  and  is  cer- 
tainly expedient  to  give  him  this  informa- 
tion in  the  Act  of  Parliament  imposing  the 
tax.  While  I  do  not  think  that  the  task 
would  be  easy,  I  am  satisfied  that  it  can 
be  done.  It  would  be  strange  if  it  were 
beyond  the  wit  of  man  to  state  in  clear 
and  simple  language  what  income  is  tax- 
able, and  in  what  manner  the  sum  payable 
is  to  be  calculated.  When  disputes  arise, 
the  judges  have  to  say  what  the  law  is,  and 
there  is  no  reason  why  it  should  not  be 
clearly  stated  in  an  Act.  I  recognize  the 
importance  of  not  suffering  income  to 
escape  taxation,  and  of  not  losing  revenue, 
but  general  and  comprehensive  language  is 
not  necessarily  vague  or  obscure. 

The  Act  of  1918  imposes  the  tax  in  re- 
spect of  all  property,  profits,  or  gains  de- 
scribed in  the  Schedules.  Schedule  D 
directs  that  tax  under  that  Schedule  shall 
l^e  charged  in  respect  of  the  annual  profits 
or  gains  arising  from  any  trade,  profession, 
employment  or  vocation.  There  is  no  defi- 
nition anywhere  in  the  Act  of  "  profits  or 
gains,"  nor  is  there  any  statement  of  the 
principles  according  to  which  they  are  to 
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be  ascertained.  The  House  of  Lords  has 
laid  down  on  more  than  one  occasion  that 
profits  and  gains  are  to  be  ascertained  on 
ordinary  principles  of  commercial  trading. 
This  must  be  taken  to  be  the  correct 
method,  but  it  is  left  in  obscurity  by  the 
Act,  which  furnishes  no  guide. 

Rule  1  of  the  Rules  applicable  to  Cases 
I  and  II  of  Schedule  D  pro\'ides  that  the 
tax  shall  be  charged  without  any  other  de- 
duction than  is  allowed  by  the  Act.  This 
is  a  provision  of  great  importance.  When 
the  taxpayer  looks"  to  see  what  deductions 
the  Act  allows,  he  will  be  unable  to  dis- 
cover any  list  or  statement  of  admissible 
deductions.  Here  and  there  in  the  Rules 
he  will  find  that  in  computing  the  profits 
or  gains  to  be  charged  no  sum  shall  be  de- 
ducted in  respect  of  certain  matters,  and 
section  209  of  the  Act  provides  that  in 
arriving  at  the  amount  of  profits  or  gains 
no  other  deduction  shall  be  made  than  such 
as  are  expressly  enumerated  in  the  Act. 
There  is  no  enumeration  of  permissible  de- 
ductions. All  that  appears  is  that  certain 
deductions  may  not  be  made.  Again,  I 
think  that  confusion  is  introduced  by  the 
use  of  the  word  "  deductions  ".  Expendi- 
ture incurred  in  earning  profits  must,  of 
course,  be  taken  into  consideration  in  order 
to  ascertain  profits,  but  it  is  not  a  deduc- 
tion from  profits. 

In  my  opinion  it  is  expedient  to  tell  the 
taxpaj-er,  in  plain  terms,  by  specific  and 
intelligible  directions,  what  expenditure  he 
is  entitled  to  take  into  consideration,  and 
what  expenditure  he  may  not  include.  I 
may  point  out  that  if  a  trader  is  left  in 
uncertainty  as  to  the  expenditure  which  he 
may  include  in  making  his  return  he  will 
probably  give  himself  the  benefit  of  the 
doubt. 

If  the  trader  or  other  taxpayer  is  told 
in  plain  language  how  to  arrive  at  his  as- 
sessable income,  he  will  have  no  excuse  for 
understatins:  his  income.  A  person  inclined 
to  be  fraudulent  will  hesitate  if  he  is  made 
to  see  plainly  that  he  would  be  guilty  of 
fraud  and  dishonesty,  and  would  bring 
himself  within  the  reach  of  the  criminal 
law.  Further,  if  the  Surveyor  could  refer 
the  taxpayer,  when  a  question  arose,  to  a 
rule  which  clearly  decided  the  matter,  dis- 
putes would  be  settled  and  much  time  and 
correspondence  would  be  saved. 

I  have  already  called  attention  to  the 
fact  that  the  important  part  of   the  Act, 


both  from  the  point  of  view  of  the  revenue 
and  the  taxpayer,  is  that  containing  the 
Schedules,  and  the  Rules  under  them.  A 
taxpayer,  or  other  person  desirous  of  ascer- 
taining the  law,  would  naturally  turn  to 
section  ( 1 )  of  the  Act.  After  reading 
that  not  very  illxraiinating  section,  he 
would  see  that  the  Act  then  plunges  at 
once  into  Super-tax.  He  would,  I  assume, 
gather  that  he  must  refer  to  the  Sched- 
ules. On  so  doing,  he  would  find  a  num- 
ber of  Rules,  some  miscellaneous  Rules 
applicable  to  Schedule  D,  and  General 
Rules  applicable  to  all  the  Schedules. 

The  various  Rules  do  not  appear  to  be 
arranged  in  any  defined  or  logical  order. 
They  jump  from  one  matter  to  another. 
Provisions  with  regard  to  the  manner  of 
ascertaining  profits  under  Schedule  D  are 
mixed  up  with  provisions  as  to  assessment 
of  partners,  life  assurance  companies,  resi- 
dence of  foreign  partnerships,  &c.  A 
perusal  of  the  rules  under  Schedule  A  will 
show  how  hopeless  it  would  be  for  anyone, 
not  an  expert  in  tax  law,  to  feel  any  confi- 
dence that  he  understood  the  true  meaning 
and  effect  of  the  Schedule  and  the  Rules 
applicable  to  it.  This  is  true  of  the  other 
Schedules. 

In  my  opinion  any  future  Income  Tax 
Act  should  be  divided  into  five  parts.  Part 
I  should  define  assessable  income,  and  how 
the  tax  upon  it  should  be  ascertained. 
Part  II  should  deal  with  assessments. 
Part  III  should  contain  the  provisions  as 
to  appeals.  Part  IV  should  deal  with  the 
appointment  of  Commissioners,  Surveyors, 
Collectors  and  other  such  matters.  Part  V 
should  deal  with  Ireland.  The  taxpayer  is 
only  interested  in  finding  out  what  he  has 
to  pay.  The  rest  of  the  Act  has  very  rarely 
to  be  considered  except  for  administrative 
purposes. 

In  my  opinion  the  Schedules  could  ad- 
vantageously be  reduced  in  nimiber  and 
simplified.  I  would  suggest  that  three 
Schedules  would  suffice.  Schedule  A 
should  include  all  income  from  property. 
This  income  should  be  divided  into  income 
from  real  property  and  income  from  per- 
sonal property.  Division  1  should  include 
income  from  lands,  &c.,  including  profits 
from  the  occupation  of  land.  Division  2 
should  include  income  from  investments, 
including  securities,  discounts  and  interest. 
Schedule  B  should  include  all  income  from 
trades    and    businesses  —  quarries,    mines, 
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-waterworks,  railways  and  other  like  trad- 
ing concerns  should  be  included  in  this 
Schedule.  Schedule  C  should  include  the 
income  from  all  offices  and  employments 
of  every  kind.  I  see  no  ground  for  assess- 
ing income  from  one  employment  on  a 
different  basis  from  another  employment. 
In  my  opinion  the  present  Schedules  C  and 
E  might  and  should  disappear. 

Extracts  from  Evidenxe 

I  will  tell  you  frankly  what  my  idea  is 
in  suggesting  that  you  should  have  what,  I 
think,  is  necessary — a.  new  Act.  I  will  tell 
you  my  scheme:  I  should  ask  Lord  Wren- 
bury,  or  Mr.  Justice  Rowlatt,  who  has  had 
special  experience  in  these  things,  or  pos- 
sibly both,  to  be  members  of  a  committee 
which  should  draft  the  new  Act,  and 
should  have  upon  it  an  experienced  Rev- 
enue official.  Then  I  would  have  an  ac- 
countant, one  of  the  best  I  could  get,  upon 
this  committee.  Then  I  should  want  to 
have  a  business  man  on  the  committee,  and 
a  barrister  with  a  knowledge  of  income  tax 
law,  and  I  would  get  six  or  seven  people 
there  who  would  know  what  they  Avere 
talking  about,  and  how  to  express  what 
they  meant.  Then  in  the  end  we  should 
get  a  satisfactory  Income  Tax  Act.  It 
should  be  clear  and  simple,  or  at  least  ex- 
pressed in  clear  and  simple  language.  I 
do  not  say  that  you  can  have  a  simple  tax. 
We  are  told  that  you  cannot  have  a  simple 
tax,  but  you  can  have  a  tax  expressed  in 
simple  language.  Make  it  as  simple  as 
you  can.  The  two  things  are  quite  differ- 
ent. I  do  not  mean  to  suggest  in  this 
paper  that  you  can  make  income  tax  simple 
• — nothing  of  the  kind.  What  I  am  sug- 
gesting is  that  the  Act  should  be  expressed 
in  clear,  simple,  and  intelligible  language. 

I  also  think  these  forms  could  be  im- 
proved; if  you  improve  the  Act  it  is  easy 
to  improve  the  forms.  While  the  Act  re- 
mains a  mass  of  confused  patchwork — 
those  are  rather  .strong  expressions,  but 
they  only  convey  the  opinion  that  has  been 
forced  upon  me  by  many  years'  daily  study 
of  these  Acts — you  cannot  simplify  your 
forms. 

I  should  like  so  much  to  siinplify  this 
Act,  and  I  am  satisfied  that  you  could 
make  it  plainer,  much  more  easy  to  under- 
stand and  to  deal  with.  There  is  such  a 
mass  of  confused  verbiage  in  it.  The  rules 
are  such  a  confused  tangle.    If  you  set  out 


to  make  the  law  clear  to  people,  I  do  not 
know  that  I  should  care  to  have  the  in- 
structions to  the  Surveyor.  The  difficulty 
is  that  I  do  not  know,  and  I  cannot  tell 
people  what  the  law  is,  unless  I  know  all 
that  is  in  Dowell.  I  could  not  tell  them 
unless  I  knew  what  the  courts  had  been 
saying  for  40  years.  The  income  tax  is  all 
a  question  of  Dowell.  I  could  not  advise 
anybody  in  my  room  by  saying,  "  the  Act 
says  so  and  so;  that  was  the  law  in  1806; 
now  make  the  best  of  it." 

The  Income  Tax  Acts  have  been  my 
best  friends,  and  therefore  I  ought  not  to 
say  anything  against  them,  but  to  my  mind 
there  is  a  great  opportunity  now  for  sweep- 
ing all  this  confusion  away.  It  is  now  or 
never.  Is  the  Income  Tax  Act  to  remain 
the  present  confused  and  obscured  thing 
that  it  is,  or  is  it  to  be  made  clear?  You 
may  say,  "  we  shall  get  more  revenue  if  it 
is  left  in  such  obscurity  that  nobody  except 
trained  officials  can  know  about  it."  If 
that  is  the  right  view,  then  leave  it  as  it  is. 

The  Inland  Revenue  officials  uncon- 
sciously underrate  the  difficulty  of  dealing 
with  this  Act.  Why?  From  the  time 
when  they  are  quite  young  they  begin  to 
study  the  income  tax  law.  They  have  the 
great  advantage  of  being  steeped  in  the 
practice,  and  therefore  they  acquire  in 
time  a  very  considerable  knowledge  of  in- 
come tax  law,  and  when  you  have  a  very 
considerable  knowledge  of  any  subject,  you 
are  apt  to  think  it  is  not  so  difficult  after 
all.  The  people  who  know  most  about  the 
income  tax  law,  after  the  income  tax  offi- 
cials— I  think  I  must  say  after  them,  be- 
cause they  do  nothing  else  and  it  is  their 
business — are  the  accountants.  The  ac- 
countants know  much  more  about  the  in- 
come tax  law  than  the  lawyers  do.  It 
would  not  pay  the  lawyers  to  be  daily 
studying  income  tax  law.  They  have  got 
the  affairs  of  their  clients  to  look  after; 
but  the  accountant,  by  his  long  experience, 
knows  exactly  what  the  Surveyor  will  pass 
and  what  he  will  not  pass.  "\\'hen  people 
come  to  me  in  a  difficult  case,  I  say,  "would 
you  kindly  bring  me  the  accountant"? 
Then  the  next  thing  I  ask  for  is  the  cor- 
respondence between  the  accountant  and 
the  Surveyor.  I  attach  the  greatest  impor- 
tance— and  I  should  like  to  take  this  op- 
portunity of  saying  it — to  what  passes  be- 
tween the  accountants  and  the  Surs-eyors 
with  a  view  to  adjusting  the  difficulties  as 
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to  figures  and  accounts ;  because  if  3'ou 
had  to  try  these  appeals  b\'  going  through 
every  item  in  a  profit  and  loss  account  on 
both  sides,  calling  evidence  as  we  do  in  a 
Law  Court,  and  going  through  it  in  detail 
and  giving  the  evidence  on  each  item,  the 
thing  would  never  end.  The  great  prac- 
tical advantage  of  the  accountants  and  the 
Surveyors  getting  together  is  that  they  do 
not  dilTer  except  on  questions  of  principle. 
Of  course,  they  often  differ,  or  sometimes 
they  differ,  on  a  question  of  principle,  and 
then  we  have  to  go  to  the  Law  Courts  to 
fight  it  out,  but  I  am  enormously  assisted 
in  my  practice  by  the  custom  of  the  ac- 
countant and  the  Surveyor  getting  together 
and  settling  all  the  figures,  subject  to  any 
points  of  principle.  That  facilitates  the 
hearing  of  appeals  immensely.  I  go  to  the 
Commissioners  and  say,  "  there  are  some 
complicated  figures ;  do  not  trouble  about 
them;  we  can  adjust  those:  you  give  your 
decision  on  the  question  of  principle,"  and 
that  facilitates  things  wonderfully.  Per- 
sonally I  dislike  figures  very  much,  and  I 
am  quite  unable  to  deal  with  them,  and  I 
am  delighted  to  put  the  figures  on  to  more 
competent  shoulders,  but  it  is  a  very  great 
advantage  indeed ;  in  fact,  I  doubt  if  you 
could  collect  the  income  tax  if  the  Sur- 
veyor and  accountant  did  not  get  together 
and  settle  the  figures. 

There  is  such  confusion  in  the  Act — 
such  wonderful  confusion  —  which  arises 
largely  from  the  fact  that  it  goes  back  to 
1806  or  earlier.  The  idea  in  those  days 
was  to  get  an  enormously  long  section,  per- 
haps two  or  three  pages,  all  in  one  sen- 
tence, with  provisos  and  limitations,  and 
then  further  provisos,  but  all  in  one  sen- 
tence always.  The  draughtsman  put  in 
every  word  he  could  possibly  think  of,  and 
then  when  he  had  got  later  on  to  deal  with 
the  same  subject,  he  often  changed  half 
the  words  and  put  in  other  words.  Now 
just  let  me  take  this  Act  and  give  you  an 
example  of  it.  If  you  look  at  section  132 
of  the  Act  of  1918,  you  find  what  is  very 
important ;  you  find  "  provisions  against 
fraudulent  practices."  Now  when  you 
read  that,  you  would  think  that  that  col- 
lected together  all  the  information  that 
anybody  wanted  with  regard  to  fraudulent 
practices ;  because  it  is  headed,  in  my 
copy:  "  Provisions  against  fraudulent  prac- 
tices " ;  but  when  you  turn  over  on  to  the 
following  page — the  language  of  it  is  al- 


most comic — you  find :  "  Where  a  person 
.  .  .  has  (a)  fraudulently  changed  his 
place  of  residence  or  fraudulently  con- 
verted, or  fraudulently  released,  assigned, 
or  conveyed  any  of  his  property;  or  (b) 
made  and  delivered  any  statement  or  sched- 
ule which  is  false  or  fraudulent;  or  (c) 
fraudulently  converted  any  of  his  prop- 
erty, which  was  chargeable,  by  altering  any 
security  relating  thereto  or  by  fraudulently 
rendering  it  temporarily  unproductive  in 
order  not  to  be  charged  for  the  same  or 
any  part  thereof;  or  (d)  been  guilty  of 
any  falsehood,  wilful  neglect" — which  is 
not  fraud  at  all ;  you  may  have  both,  but 
wilful  neglect  is  not  fraud — "fraud,  covin, 
art  or  contrivance  whatsoever."  Now,  what 
is  being  guilty  of  any  art?  I  am  sure  I 
do  not  know,  but  you  are  liable  to  treble 
duty  if  you  have  been  guilty  of  any  art. 
But  it  does  not  stop  there.  I  do  not  want 
to  make  fun  of  it,  but  really  this  is  quite 
a  fair  specimen  of  the  condition  of  this 
Act.  There  are  four  other  provisions  in 
the  Act  dealing  with  fraud — although  this 
is  supposed  to  be  the  "  Provision  against 
fraudulent  practices."  Now  we  go  on, 
and  when  you  get  a  long  way  further  on, 
5'ou  discover  section  227,  a  very  important 
section :  "  If  any  person,  for  the  purpose 
of  obtaining  any  allowance,  reduction,  re- 
])ate,  or  repayment  in  respect  of  tax,  either 
for  himself  or  for  any  other  person,  or  in 
any  return  made  with  reference  to  tax, 
knowingly  makes  any  false  statement  or 
false  representation,  he  shall  be  liable,  on 
summary  conviction,  to  imprisonment  for  a 
term  not  exceeding  six  months  with  hard 
labour."  I  will  not  occupy  the  time  of  the 
Commission,  but  in  addition  to  those  two 
sections  there  are  three  other  provisions 
scattered  about  somewhere,  all  exposing  a 
man  to  various  penalties  if  he  makes  a 
fraudulent  claim  or  makes  a  fraudulent 
return.  There  is  no  order,  there  is  no 
sequence,  there  is  no  collection  of  matters ; 
it  is  all  scattered  about,  and  you  have  to 
find  it  if  you  can.  It  is  not  easy.  I  do 
not  know  my  way  about  this  Act  as  I  used 
to  know  my  way  about  Dowell,  but  I  sup- 
pose in  time  I  shall.  But  this  is  a  very 
important  provision.  Now  all  you  really 
want  is  two  sections.  First  of  all  you 
want  a  section  that  if  a  man  has  been 
guilty  of  making  any  fraudulent  return  or 
giving  fraudulent  information  or  making 
a   fraudulent  claim  he  shall  be  liable  to 
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imprisonment.  And  I  would  not  limit  it 
to  six  months,  because  the  real  way  to  pre- 
vent fraud,  and  I  think  the  only  way,  is 
that  fraud  should  be  punished  by  terms 
of  imprisonment ;  that  is  the  way  to  stop 
it.  It  will  never  be  stopped  in  any  other 
way :  the  temptation  is  so  great  now. 
People  must  be  made  to  understand  that 
if  they  defraud  the  revenue  they  are  com- 
mitting a  mean  and  despicable  offence 
against  every  one  of  their  fellow  taxpay- 
ers; and,  to  my  mind,  that  should  be  un- 
derstood, and  I  think  this  Commission — I 
only  venture  to  suggest  it  —  might  well 
recommend  that  in  cases  of  fraud  (of 
course,  I  mean  deliberate  fraud,  like  keep- 
ing two  sets  of  books,  and  things  of  that 
kind),  if  a  man  is  guilty  of  that,  he  should 
be  sent  to  prison,  and  he  should  be  made 
to  feel  the  ignominy  and  disgrace  attach- 
ing to  the  crime  he  has  committed.  That 
is  my  view  about  it,  and  that  is  the  only 
way  to  stop  it  amongst  certain  people.  I 
do  not  say  that  fraud  is  very  widely 
spread ;  but  there  always  has  been  some, 
and  there  always  will  be,  and  the  tempta- 
tion has  never  been  anything  like  so  great 
as  it  is  now.  Then  you  want  a  section 
imposing  treble  duty  in  certain  cases. 

I  am  most  strongly  in  favor  of  having  a 
new  Act ;  I  am  satisfied  that  it  can  be 
done  if  you  put  the  right  men  on  to  do  it ; 
but  you  must  have  men  who  know  the  pit- 
falls. It  is  of  no  use  anyone  taking  a  pen 
and  writing  down  what  he  thinks  is  a 
satisfactory  income  tax  section  unless  he 
has  got  in  his  mind  what  is  likely  to  occur. 
You  can  get  the  right  men ;  the  Inland 
Revenue  people  know  of  all  the  pitfalls 
and  they  know  all  the  difficulties  and  the 
doubts,  just  as  they  come  before  me.  I 
know  them ;  I  do  not  say  I  could  avoid 
them  all ;  but  if  you  get  the  right  men  I 
am  quite  satisfied  you  can  get  a  proper 
Act  and  simplify  the  law.  I  want  to  have 
the  whole  thing  plain  so  that  any  man  of 
ordinary  intelligence  can  look  at  the  Act 
himself  or  can  look  at  a  pamphlet  concern- 
ing it  and  understand  it.  That  would  be 
a  splendid  thing.  I  do  not  think  we  hear 
enough  from  the  Commissioners  of  Inland 
Revenue.  I  think  the  more  you  tell  the 
public  the  better  for  the  revenue  and  the 
better  for  the  public  and  the  plainer  you 
make  it  for  them. 


From  statement  by  H.  Bertram  Cox, 
Solicitor  of  Internal  Revenue: 

I  have  had  the  advantage  of  reading 
Mr.  Bremner's  evidence  before  the  Royal 
Commission,  and  I  should  like  to  say  at 
once  that  as  to  a  very  great  number  of  the 
points  raised  by  him,  I  find  myself  in  en- 
tire agreement.  I  quite  agree  that  much 
of  the  statute  law  as  contained  in  the  con- 
solidating Act  is  old,  confused  and  vague. 
And  although  my  experience  in  the  work 
of  consolidation  has  taught  me  how  diffi- 
cult it  is  to  dispense  entirely  even  with  old, 
confused  and  vague  language  if  it  has 
formed  the  basis  of  an  important  tax  for 
a  long  period,  I  still  think  that  many  im- 
provements might  be  made.  At  the  same 
time  it  must  be  remembered  that  any  new 
Act  which  uses  terms  and  expressions  dif- 
fering from  those  which  have  been  em- 
ployed during  the  best  part  of  100  years, 
and  which  have  become  familiar  to  the 
legal  world  and  the  taxpayer,  is  bound  to 
give  rise  to  a  considerable  number  of  dis- 
puted points.  Litigation  by  no  means  en- 
tirely depends  upon  the  obscurity  of  the 
phraseology  in  an  Act  of  Parliament.  It 
very  greatly  depends  upon  whether  a  per- 
son who  considers  himself  overtaxed  has  a 
sufficient  motive  for  questioning  the  mean- 
ing of  the  Act.  It  is  generally  possible  to 
take  two  views  of  the  meaning  of  even  a 
simple  sentence,  and  as  in  any  particular 
case  the  taxpayer  may  quite  reasonably  be 
advised  that  he  has  a  fair  chance  of  estab- 
lishing a  construction  favorable  to  his 
wishes,  he  will  certainly,  if  a  large  sum  of 
money  depends  upon  whether  one  interpre- 
tation or  the  other  is  correct,  be  likely  to 
endeavor  to  secure  from  a  court  the  inter- 
pretation which  will  suit  him  best.  I  do 
not  deny  for  a  moment  that  a  fresh  and,  if 
possible,  a  more  simple  enactment  is  desir- 
able, but  I  am  confident  that  for  some 
years  litigation  on  points  of  Income  Tax 
will  thereby  be  very  largely  increased. 

I  also  agree  with  Mr.  Bremner  that  the 
arrangement  of  the  Act  might  be  im- 
proved. The  arrangement  proposed  by 
him  is  substantially  the  same  arrangement 
as  was  found  in  the  draft  of  the  Bill  pre- 
sented to  Parliament.  In  that  Bill,  in  the 
forefront  of  the  draft,  were  placed  the 
provisions  now  included  in  the  first  Sched- 
ule. This  arrangement,  however,  did  not 
commend  itself  to  the  Joint  Select  Com- 
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mittee  which  considered  the  Bill.  I  do  not 
think  that  their  objection  was  so  much  to 
the  arrangement  as  to  the  inclusion  of  what 
was  termed  a  Schedule  in  the  body  of  the 
Act. 

I  agree  with  Mr.  Bremner  that  what  the 
taxpayer  wishes  first  and  foremost  to  know 
is  (1)  on  what  income  the  tax  is  imposed, 
and  (2)  how  his  assessable  income  is  to  be 


computed.  It  is  clear,  as  he  states,  that 
the  task  of  giving  full  and  detailed  infor- 
mation on  these  points  in  an  Act  of  Par- 
liament will  not  be  easy.  Indeed,  I  feel 
that  when  it  comes  to  be  attempted  it  will 
be  extremely  difficult.  The  complexity  of 
the  subject  matter  with  which  the  statute 
deals  is  the  principal  obstacle  to  minute 
treatment. 


IS  INCREASE  IN  THE  VALUE  OF  CAPITAL  INCOME? 


THE  DOCTORS  DISAGREE — THE  COURT  DECIDES 

Letters  of  Professors  Fred  R.  Fairchild  and  Robert  M.  Haig  to  the  New  York  Evening  Post, 

reprinted  from  the  issues  of  February  26  and  March  16,  1921  with 

description  of  the  decision  of  the  Supreme  Court 


To  THE  Editor  of  the  New  York  Eve- 
ning Post: 

Sir:  The  question  whether  increase  in 
value  of  capital  assets  is  income  is  one  that 
has  interested  the  economists  for  many 
years  and  which  just  now  is  attracting  the 
attention  of  the  lawyers  and  the  account- 
ants. I  have  been  interested  in  the  discus- 
sion of  this  question  in  the  columns  of  the 
New  York  Evening  Post,  following  your 
quotation  of  February  3,  1921,  from  an 
article  in  the  Journal  of  Accountancy.  As 
a  matter  of  economic  principle,  the  ques- 
tion is,  I  think,  easily  answered  in  the  neg- 
ative. To  one  who  understands  the  process 
of  discount  and  the  true  nature  of  the  dif- 
ference between  the  value  of  income  and 
the  value  of  the  capital  which  yields  it, 
there  can,  I  think,  be  only  one  conclusion. 
The  value  of  capital  is  the  discounted  value 
of  its  expected  future  income.  Any  change 
in  this  income,  whether  increase  or  de- 
crease, will  cause  a  corresponding  change 
in  the  value  of  the  capital.  Such  change  in 
the  value  of  the  capital  is  not  income,  but 
simply  the  result  of  a  change  in  income. 

If  the  income  when  actually  received  is 
taxed,  there  can  be  no  justification  for  tax- 
ing as  income  an  increase  in  the  value  of 
capital  or  deducting  from  taxable  income 
the  decline  in  capital  value.  The  first  part 
of  this  proposition  is  set  forth  with  perfect 
clearness  by  your  correspondent  John  Bauer 
in  the  Evening  Post  of  February  7. 
George  O.  May,  in  the  Evening  Post  of  the 
12th,  is  particularly  Avorried  about  the 
second  part,  which  he  regards  as  a  dilemma 


likely  to  strike  terror  to  the  heart  of  the 
boldest  economist.  Mr.  May  is  quite  right 
in  stating  that  if  capital  gains  are  not  in- 
come, then  capital  losses  should  not  be  de- 
ducted in  determining  income.  He  is  not 
correct  in  assuming  that  there  is  anything 
dreadful  about  this  conclusion. 

To  make  the  whole  matter  clear,  suppose 
we  take  a  simple  example.  Three  men 
have  each  $10,000  in  cash.  A  invests  his 
in  a  five  per  cent  perpetual  bond,  yielding 
him  an  annual  income  of  $500  forever.  B 
puts  his  money  in  trust  to  accumulate  at 
five  per  cent  for  fourteen  years,  at  which 
time,  having  doubled  in  value,  it  is  to  be 
invested  in  a  perpetual  annuity  of  $1,000 
a  year.  C  buys  an  annuity  of  $2,000  a 
year  for  a  period  of  (not  quite)  six  years. 
According  to  the  correct  definition  of  in- 
come, A  has  an  income  of  $500  a  year 
forever ;  B  has  no  income  for  fourteen 
years,  and  thereafter  an  income  of  $1,000 
a  year  forever;  C  has  an  income  of  $2,000 
a  year  for  almost  six  years,  and  no  income 
thereafter.  This  concept  of  income  does 
not  include  as  income  the  increase  in  value 
of  B's  capital ;  neither  does  it  deduct  from 
the  proceeds  of  C's  annuity  the  decline  in 
value  of  his  capital  in  order  to  arrive  at 
his  income. 

Those  who  regard  gain  in  capital  value 
as  income  would  say  that  B  had  an  income 
of  $500  the  first  year,  $525  the  next  year, 
and  so  on,  on  account  of  the  increase  in  the 
value  of  his  capital.  If  there  were  an  in- 
come tax  of  ten  per  cent  he  would  be 
taxed  $50  the  first  year,  $52.50  the  second 
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year,  and  so  on,  until  after  the  fourteenth 
year  he  would  pay  $100  each  year.  This 
is  excessive  taxation.  He  ought  to  pay  no 
income  tax  for  the  first  fourteen  years, 
after  which  he  should  pay  $100  a  year. 

The  proof  is  simple.  Compare  A  and 
B.  The  present  values  of  their  respective 
future  incomes  are  the  same ;  namely, 
$10,000.  The  present  values  of  their  future 
income  taxes  ought  also  to  be  the  same. 
A,  with  an  annual  income  of  $500  and  no 
change  in  the  value  of  his  capital,  will 
pay  $50  a  year  income  tax,  whatever  our 
definition  of  income.  Everybody  is  in  agree- 
ment here.  The  present  value  of  his  in- 
come tax  pa\Tnents  is  $1,000,  just  one-tenth 
of  his  capital.  The  present  value  of  B's 
series  of  income  taxes,  however,  is  $1,714. 
The  $714  represents  the  tajc  unjustly  taken 
from  him  by  regarding  as  income  the  in- 
crease in  the  value  of  his  capital.  If,  ac- 
cording fo  the  correct  definition  of  income, 
his  tax  had  been  $100  a  year  beginning 
with  the  fourteenth  year,  the  present  value 
of  these  taxes  would  have  been  $1,000, 
one-tenth  of  his  capital.  He  is  thus  put 
on  a  par  with  A. 

Take  now  the  case  of  C.  If,  according 
to  that  definition  of  income  which  permits 
deduction  of  decline  in  capital  value,  we 
permit  him  to  deduct  each  year  from  the 
income  of  his  annuity  the  decline  in  its 
capital  value,  his  income  is  $500  the  first 
year,  $425  the  second  3'ear,  and  so  on.  His 
income  tax  is  $50  the  first  year,  $42.50  the 
second,  and  so  on.  The  present  value  of 
his  total  income  payments  is  $157.73,  as 
compared  with  $1,000,  the  present  value 
of  taxes  paid  by  A.  C  will  be  put  on  a 
par  with  A  only  by  defining  as  income  the 
amount  actually  received  from  his  annuity 
each  5'ear  without  depreciation.  In  that 
case  his  tax  is  $200  for  five  years  and 
$180  on  the  sixth,  the  present  value  of 
which  is  $1,000.  For  this  example  I  have 
drawn  upon  Irving  Fisher's  "  The  Nature 
of  Capital  and  Income,"  in  which  this 
whole  matter  is  clearly  and  exhaustively 
treated. 

It  will  be  noted  that  I  have  not  taken 
into  account  the  exchange  or  sale  of  capital 
assets.  The  reason  is  that,  a.s  regards  the 
question  of  principle,  the  matter  of  sale  or 
exchange  is  quite  immaterial.  If  one 
security  is  exchanged  for  another  (of  pre- 
sumably equal  value)  the  exchange  itself 
can  obviously   have  produced   no  income. 


The  income,  is  there  is  any,  is  due  to  the 
increase  in  value  of  the  first  security,  which 
was  present  before  the  exchange  and  would 
have  been  present  if  there  had  been  no 
exchange.  If  a  security  is  sold  and  the 
proceeds  immediately  invested  in  another 
security,  the  result  is  the  same.  Finally, 
if  the  security  is  sold  and  the  proceeds  held 
as  cash,  there  is  no  difference.  Those  who 
hold  increase  in  capital  value  to  be  income 
must,  if  they  would  be  logical,  treat  all 
these  cases  alike.  The  reasons  for  a  dif- 
ferent treatment  of  cash  sales  or  of  certain 
types  of  exchanges  are  purely  practical. 

The  simple  fact  is  that  the  only  defini- 
tion of  income  which  does  justice  as  be- 
tween different  kinds  of  investment  is  that 
which  looks  to  the  actual  service  performed 
by  the  capital.  Treating  increase  in  cap- 
ital value  as  income  does  an  injustice  to 
owners  of  appreciating  capital.  If  their 
capital  appreciates  it  is  because  the  income 
is  increasing,  and  the  Government  takes 
all  it  is  entitled  to  under  an  income  tax  if 
it  taxes  the  increasing  income  itself.  Per- 
mitting deduction  from  income  of  the  de- 
cline in  value  of  capital  assets  is  a  favor 
to  owners  of  depreciating  assets.  The  fact 
of  depreciation  is  due  to  the  decline  in  in- 
come. The  Government  is  entitled  to  im- 
pose a  tax  upon  the  income  actually  re- 
ceived, and  is  under  no  obligation  to  re- 
duce the  tax  on  account  of  the  decline  in 
value  of  the  capital.  This  may  all  seem 
abstract  and  theoretical,  but  since  the 
question  has  been  raised  as  to  the  theo- 
retical nature  of  income,  there  is  no  escape 
from  such  theoretical  analysis. 

When  we  turn  to  the  practical  problem, 
there  may  be  good  and  sufficient  reasons 
for  departing  now  and  then  from  the  theo- 
retical definition  of  income.  It  may  be  de- 
sirable to  calculate  traders'  income  through 
a  comparison  of  inventories,  taking  account 
of  both  gain  and  loss.  Depreciation  may 
have  its  proper  place  in  accounts.  But  in 
the  long  run  justice  will  be  done  and  the 
income  tax  be  effective  only  if  we  remain 
upon  a  firm  foundation  of  sound  economic 
principle.  Our  accountant  friends  see  diffi- 
culties ahead  in  case  the  Supreme  Court 
confirms  the  decision  in  the  Brewster  case. 
But  these  are  as  nothing  beside  the  anom- 
alies arising  under  the  other  interpretation. 
What,  for  instance,  could  be  more  calcu- 
lated to  cast  ridicule  upon  the  whole  idea 
of  income  taxation  than   the  spectacle  of 
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wholesale  selling  of  securities,  followed  by 
iinmediate  repurchase  in  order  to  deduct  a 
capital  loss  from  a  real  income? 

Fred  R.  Fairchild. 
Yale  University,  February  21. 


To  THE  Editor  of  the  Evening  Post: 

Sir:  In  the  latest  instalment  of  the  dis- 
cussion of  the  case  of  Brezcsfer  versus 
Walsh,  which  has  been  appearing  in  your 
columns,  Prof.  Fred  R.  Fairchild  states: 
*'  As  a  matter  of  economic  principle,  the 
question  is,  I  think,  easily  answered  in  the 
negative."  That  is.  he  believes  that  a  de- 
cision is  economically  sound  which  holds 
increases  in  the  value  of  capital  assets  not 
to  be  income.  To  this  I  beg  your  permis- 
sion to  enter  a  vigorous  dissent.  As  a 
matter  of  economic  principle,  the  answer 
is,  I  think,  quite  the  opposite.  In  my 
opinion,  such  gains  are  true  income. 

I  realize  that  your  space  does  not  permit 
a  full  presentation  of  the  argimient,  but 
perhaps  you  will  allow  me  to  sketch  hastily 
the  steps  which  lead  to  the  diametrically 
opposed  conclusion  which  I  have  advanced. 
All  modern  economists,  so  far  as  I  am 
aware,  agree  that  fundamentally  income  is 
a  psvchological  phenomenon,  a  flow  of 
satisfactions  realized  by  the  individual. 
To  be  economically  significant  these  satis- 
factons  must  be  capable  of  evaluation  in 
terms  of  money.  True  economic  income 
may  then  be  defined  as  the  power  to  com- 
mand goods  and  services  which,  in  turn, 
yield  satisfactions.  It  is  at  this  point  that 
I  believe  Prof.  Fairchild  and  I  diverge  in 
our  reasoning.  I  would  say  that  income 
is  sTOon^nnous  with  the  growth  of  one's 
power  to  command  economic  goods.  He 
would  eliminate  such  part  of  that  growth 
of  power  as  arose  from  the  appreciation  in 
the  value  of  capital  assets. 

Suppose  in  a  given  year  I  receive  a  check 
for  $500  and  spend  it  for  a  car.  My  true 
income  would  be  the  satisfaction  I  derive 
from  driving  the  car  during  the  period. 
'  In  stating  my  income,  however,  I  include 
this  item  as  $500.  which  was  the  accretion 
to  my  economic  strength  which  enabled  me 
to  purchase  this  satisfaction-j'ielding  ma- 
chine. I  so  include  it  even  though  it  is  a 
gain  on  a  sale  of  a  block  of  stock  or  of  a 
vacant  lot.  The  $500  accretion  must  be 
Jiet,  viz..  must  be  over  and  above  all  ex- 


penses and  losses.  But  if  it  is  a  net  accre- 
tion, it  is.  to  my  mind,  income.  It  must 
be  measured,  of  course,  for  a  period  estab- 
lished by  designating  two  dates.  Income 
then  becomes  the  money  value  of  the  net 
accretion  to  one's  ecojioiuic  power  betiveen 
tK'O  points  of  time.  This  definition  is  sub- 
stantially the  accountant's  definition  of  net 
profit.  The  process  is  the  familiar  account- 
ing procedure  of  ascertaining  the  value  of 
what  one  has  at  the  beginning  of  a  period 
and  again  at  the  end  and  calling  the  dif- 
ference income. 

In  the  JValsh  case  the  plaintiff  o\\Tied 
bonds  worth  $151,845  on  March  1,  1913, 
the  date  from  which  gains  were  to  be  meas- 
ured in  such  cases  under  the  Income  Tax 
Law.  In  1916  the  bonds  were  sold  for 
$191,000.  Judge  Thomas  declared  the 
difference  of  $39,155  not  to  be  income.  If 
the  analysis  presented  above  is  correct,  this 
is  a  grotesquely  unsound  decision  from  the 
economic  point  of  view.  The  only  ground 
on  which  it  would  have  been  possible  to 
decide  that  this  gain  was  not  income  with- 
out doing  violence  to  the  economic  and 
accounting  principles  stated  above  would 
have  been  to  hold  that  this  gain  did  not 
constitute  a  net  accretion  to  Mr.  Brewster's 
economic  strength  in  the  period  described. 

I  am  quite  content  to  accept  Prof.  Fair- 
child's  definition  of  capital.  "  The  value 
of  capital."  he  says,  "  is  the  discounted 
value  of  its  expected  future  income.  Any 
change  in  this  income,  whether  increase  or 
decrease,  will  cause  a  corresponding  change 
in  the  value  of  the  capital."  But  I  cannot 
follow  him  to  his  conclusion  that  "  such 
change  in  the  value  of  the  capital  is  not 
income."  Income  is  the  accretion  during  a 
period  of  time.  Capital  is  the  value  of 
expected  future  accretions  at  a  given  point 
of  time.  I  contend  that  changes  in  the 
value  of  things  I  o'\\ti  during  the  period  of 
measurement  have  most  direct  effects  upon 
the  net  accretion  to  my  economic  strength 
for  the  period  and,  in  my  opinion,  the  ac- 
countants are  right  when  they  insist  upon 
this,  and  the  Connecticut  Judge  and  his 
defenders  are  wrong  when  they  deny  it. 

I  buy  a  vacant  lot  to-day  for  $10,000. 
A  year  hence,  because  of  a  change  in  its 
expected  future  yields,  it  is  worth  $20,000. 
It  is  not  essential  that  I  sell  it.  As  Prof. 
Fairchild  says :  "  The  matter  of  sale  or 
exchange  is  quite  immaterial."  Is  the  gain 
susceptible  of  evaluation?  is  the  essential 
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question.  But  suppose  I  do  sell  it  and 
make  $10,000.  That  $10,000,  according 
to  Judge  Thomas,  is  not  income,  I  ven- 
ture to  say  that  this  was  received  with  a 
gentle  shock  of  surprise  by  our  numerous 
real  estate  speculators,  who  were  very 
happy  to  discover  that  there  is  a  perfectly 
legal  way  to  become  rich  without  ever  real- 
izing any  income  and  without  becoming 
liable  to  the  income  tax.  "  Such  change 
in  the  value  of  capital  is  not  income," 
according  to  Prof.  Fairchild.  Neverthe- 
less it  is  the  way  in  which  most  rich  Amer- 
icans have  made  their  money. 

Prof.  Fairchild  would  tax  "  the  income 
when  actually  received,"  but  the  income 
which  he  Avould  tax  would  not  be  the  net 
income  of  economic  theory,  of  scientific 
accounting,  and  of  modern  business.  It  is 
in  no  true  sense  fiet.  Accountants  have 
found  that  before  certifying  an  item  of  net 
profit  they  must,  for  example,  make  sure 
that  deductions  are  made  for  depreciation, 
depletion,  etc.,  thus  reducing  the  present 
year's  apparent  profit  but  at  the  same  time 
reducing  a  rationally  certain  future  loss. 
The  aim  of  the  accountant  is  to  make  clear 
the  net  accretion  to  economic  strength.  If 
a  capital  asset  has  appreciated  and  the  net 
value  has  been  definitely  established  (usu- 
ally by  a  sale),  the  resulting  accretion  is 
added.  It  is  added  when  the  strength  has 
actually  become  apparent. 

"  Our  accountant  friends  see  difficulties 
ahead  in  case  the  Supreme  Court  confirms 
the  decision  in  the  Brewster  case,"  remarks 
Prof.  Fairchild,  "  but  these  are  as  nothing 
beside  the  anomalies  arising  under  the 
other  interpretation,"  and  he  cites  the  prac- 
tice of  year-end  sales  of  securities  to  estab- 
lish losses  as  an  example  of  the  anomalies 
inherent  in  a  broader  definition  of  income. 
That  this  practice  is  ridiculous  will  be 
readily  admitted,  but  it  is  not  necessarily 
involved  in  the  "  other  interpretation."  A 
simple  Treasury  ruling  prescribing  the  in- 
ventorying of  privately  held  securities 
would  eliminate  this  practice.  I  do  not 
know  what  other  anomalies  Prof.  Fairchild 
may  have  in  mind,  but  they  must  be  very 
serious  if  those  involved  in  his  suggested 
definition  of  income  are  "  as  nothing " 
compared  with  them.  Under  his  definition 
net  income  as  arrived  at  by  current  ac- 
counting methods  would  lose  much  of  its 
significance.  There  would  be  widespread 
e^'asion. 


Bond  interest,  for  example,  Avould  be 
paid  by  the  simple  device  of  issuing  the 
securities  at  a  discount.  The  disallowance 
of  depreciation  and  depletion,  which  would 
be  logically  involved,  would  work  grave 
inequities.  The  subsidization  of  specula- 
tive transactions  which  would  result  would 
be  socially  undesirable.  It  would  give  an 
advantage  to  the  man  who  could  afford  to 
invest  his  income  and  permit  it  to  appre- 
ciate as  compared  with  the  man  who  is 
compelled  to  live  on  his  income.  The 
effect  upon  the  productivity  of  the  tax 
would  probably  be  serious.  All  in  all  the 
results  would  be  so  undesirable  that  I  am 
inclined  to  believe  that  if  this  decision 
stands,  we  in  this  country,  where  capital 
gains  are  responsible  for  so  large  a  portion 
of  our  net  income,  shall  find  ourselves  be- 
fore long  seeking  a  constitutional  amend- 
ment defining  income  in  the  broad  terms 
of  the  present  accountant's  concept. 

Robert  Murray  Haig. 

School  of  Business, 

Coin m  bill  University, 

March  14. 


The  Supreme  Court  Decides 

The  Supreme  Court,  in  reaching  its  re- 
cent decision,  which  in  its  legal  aspects  is 
described  elsewhere  in  this  issue  of  the 
Bulletin,  that  the  gain  derived  from  the 
sale  of  capital  assets  represents  income 
within  the  meaning  of  the  Sixteenth 
Amendment,  proceeded  as  follows : 

It  held  that  the  question  was  one  of 
definition  and  that  its  answer  was  to  be 
found  in  recent  decisions  of  the  court. 
For  instance,  while  the  corporation  excise 
tax  act  of  1909  was  not  an  income  tax  law, 
a  definition  of  the  word  "  income "  had 
been  found  so  necessary  in  its  administra- 
tion that  in  an  early  case  it  was  formu- 
lated by  the  court  as  "  a  gain  derived  from 
capital,  from  labor,  or  from  both  com- 
bined." This  definition  was  subsequently 
frequently  approved  by  the  court  and  re- 
ceived an  addition  in  its  latest  income  tax 
decision,  which  was  held  significant  in  its 
application  to  the  case  under  review.  The 
definition  as  so  extended  now  reads :  "  In- 
come may  be  defined  as  a  gain  derived 
from  capital,  from  labor,  or  from  both 
combined,  provided  it  be  understood  to 
include  profit  gained  through  sale  or  con- 
version of  capital  assets." 
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The  use  made  of  this  definition  of  "  in- 
come "  in  cases  arising  under  the  corpora- 
tion excise  tax  act  and  under  the  income 
tax  acts  was  deemed  decisive  of  the  case 
before  the  court.  Thus  in  a  case  arising 
under  the  former  act,  where  a  coal  com- 
pany, without  corporate  authority  to  trade 
in  stocks,  purchased  shares  in  another  coal 
company  in  1902  and  sold  them  in  1911, 
realizing  a  profit,  the  court  had  held,  over 
the  same  objection  made  here  that  the 
fund  was  merely  converted  capital,  that  so 
much  of  the  profit  upon  the  sale  as  accrued 
subsequent  to  the  eiTective  date  of  the  act 
was  properly  treated  as  income  received 
during  the  year  in  which  the  sale  was 
made. 

Again,  a  company  which  had  purchased 
shares  in  1900  and  had  sold  them  in  1909, 
was  held  properly  taxable  under  that  act, 
on  the  profit  which  had  accrued  subse- 
quent to  the  date  of  the  act,  as  income  re- 
ceived during  the  j-ear  of  the  sale. 

These,  two  investors,  therefore,  not  being 
dealers,  who  had  each  had  a  single  trans- 
action and  neither  of  whom  was  pursuing 
a  regular  course  of  business  in  the  trans- 
actions described,  had  been  held  taxable 
for  the  gain  resulting  therefrom,  which 
was  treated  by  the  court  as  income. 

It  was  therefore  held  obvious  that  these 
prior  decisions  in  principle  ruled  the  case 
under  consideration,  if  the  word  "  income  " 
had  the  same  meaning  in  the  income  tax 
act  that  it  had  in  the  corporation  tax  act 
of  1909.  That  it  did  have  the  same  scope 
and  meaning,  the  court  had  in  effect  already 
decided  in  a  case  in  which  it  was  assumed, 
for  the  purpose  of  the  decision,  that  there 
was  no  difference  in  the  meaning  of  the 
word  as  used  in  the  acts  of  1909  and  1913. 
Of  course  there  was  no  doubt  that  the 
word  must  be  given  the  same  meaning 
under  the  acts  of  1916  and  1917  as  under 
the  act  of  1913. 

The  court  referred  again  to  its  decision 
in  a  case  arising  under  the  act  of  1916,  in 
which  the  definition  of  "income"  which  was 
applied  was  adopted  from  a  case  decided 
under  the  act  of  1909,  with  the  addition 
that  it  should  include  "  profit  gained 
-through  sale  or  conversion  of  capital 
assets."  From  this  it  was  held  that  there 
could  be  no  room  to  doubt  that  the  word 
must  be  given  the  same  meaning  in  all  the 
income  tax  acts  that  was  given  to  it  in  the 
corporation  tax  act  and  that  that  meaning 


had  become  definitely  settled  by  its  de- 
cisions. 

In  determining  the  definition  of  the 
word  "  income ",  the  court  observed  that 
it  had  "  consistently  refused  to  enter  into 
the  refinements  of  lexicographers  or  econ- 
omists "  and  had  "  approved,  in  the  defi- 
nitions quoted,  what  it  believed  to  be  the 
commonly  understood  meaning  of  the  term 
which  must  have  been  in  the  minds  of  the 
people  when  they  adopted  the  Sixteenth 
Amendment  to  the  Constitution  "  and  con- 
tinued with  the  suggestion  that  it  was  en- 
tirely satisfied  with  that  definition. 

The  Court  concluded,  therefore,  that  as 
the  fund  taxed  in  the  case  under  review 
was  the  amount  realized  upon  the  sale  of 
stock  in  1917,  less  the  capital  investment 
as  of  March  1,  1913,  it  was  palpable  that 
it  was  a  "  gain  or  profit  "  "  produced  by  " 
or  "  derived  from "  that  investment  and 
that  it  "  proceeded  ",  and  was  "  severed  " 
or  rendered  severable  from  it  by  the  sale 
for  cash  and  thereby  became  that  "  real- 
ized gain  "  which  had  been  repeatedly  de- 
clared to  be  taxable  income  within  the 
meaning  of  the  constitutional  amendment 
and  the  acts  of  Congress. 

The  court  referred  briefly  to  the  claim 
that  the  word  "  income "  as  used  in  the 
amendment  and  the  taxing  act  under  con- 
sideration did  not  include  gain  derived 
from  a  single  isolated  sale,  but  only  those 
profits  realized  by  one  engaged  in  buying 
and  selling  as  a  business.  It  held  that  no 
such  distinction  had  been  recognized  in  the 
Civil  War  acts  or  undei  the  act  of  1909 
and  that  such  a  distinction  was  not  to  be 
found  in  terms  in  any  of  the  Internal 
Revenue  Acts  from  1913  to  date  nor  did 
the  definition  of  the  word  which  had  been 
developed  by  the  court  recognize  any  such 
distinction.  Furthermore,  no  such  rule 
had  been  applied  in  departmental  practice 
during  seven  years  and  that  in  any  event 
there  was  no  essential  difference  in  the 
nature  of  the  transaction  or  in  the  relation 
of  the  profit  to  the  capital  involved, 
whether  the  sale  was  a  single  transaction 
or  one  of  many.  The  argument  that  the 
distinction  referred  to  must  be  assumed  to 
be  a  part  of  the  "  general  understanding  " 
of  the  meaning  of  the  word  "  income " 
was  held  not  to  convince  the  court  that  a 
construction  should  be  adopted  which 
would  in  a  large  measure  defeat  the  pur- 
pose of  the  Amendment. — A.  E.  H. 
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Income,  Federal  —  Gains  from  Sale 
OF  Capital  Assets  by  Non-Trader  as 
Income — How  Computed — Estate  and 
Trusts  as  Taxable  Persons. — In  a  series 
of  cases  decided  on  the  same  day,  the 
United  States  Supreme  Court  settled  the 
much  discussed  question  of  whether  gains 
from  the  sale  of  property  constitute  income 
within  the  meaning  of  the  Sixteenth 
Amendment.  These  decisions  firmly  settle 
this  question  in  the  affirmative,  as  well  as 
collateral  questions  of  how  to  compute  the 
income  in  the  case  of  property  bought  be- 
fore the  effective  date  of  the  Amendment ; 
that  such  gains  are  income  when  derived 
by  one  who  is  not  a  "  trader " ;  that  a 
trust  estate  may  be  taxable  for  such  gains 
and  that  a  corporation  is  likewise  taxable 
therefor,  even  though  in  the  process  of 
liquidation. 


The  first  case  of  the  series  involved  a 
tax  upon  a  trustee  under  a  trust  created 
by  a  decedent  who  died  in  1912,  leaving 
property  in  trust,  the  income  to  be  paid  to 
his  widow  during  her  life  and  thereafter 
to  be  used  for  the  benefit  of  his  children 
or  their  representatives,  until  each  child 
should  reach  the  age  of  twenty-five  years, 
when  each  should  receive  his  or  her  share 
of  the  trust  fund.  The  trustee  had  com- 
plete control  of  the  fund,  except  that  the 
will  declared  that  stock  dividends  and  ac- 
cretions of  selling  values  should  be  consid- 
ered principal  and  not  income.  The  widow 
and  four  children  were  living  in  1917,  in 
which  year  the  trustee  sold  shares  of  stock 
belonging  to  the  trust  fund  for  $1,280, 
996.64,  which  had  a  value  on  March  1, 
1913,  of  $561,798.  The  difference  was 
treated  as  income  and  a  tax  was  assessed 
thereon  which  was  paid  and  suit  was 
broughe  to  recover  the  same  as  being 
illegally  assessed  because  it  was  not  income 
Avithin  the  meaning  of  the  Sixteenth  Amend- 
ment and  could  not  be  taxed  without  ap- 
portionment. No  question  was  raised  as 
to  the  amount  of  the  tax  assessed  if  its 
collection  was  lawful. 

The    court    first    considered    the    claim 


raised  that  the  income  could  not  be  taxed 
because  the  widow  did  not  receive  it  in 
1917  and  never  could  receive  it;  that  the 
children  did  not  then  receive  it  and  might 
never  receive  it ;  that  it  was  not  income  to 
the  trustee  because  the  will  specifically 
made  it  principal  and  also  because  in  the 
"  common  understanding  "  the  term  "  in- 
come "  did  not  comprehend  accretions  to 
capital  which  therefore  could  not  be  con- 
stitutionally taxed. 

The  court  put  aside  any  question  of  the 
power  of  the  testator  to  render  the  fund 
non-taxable  and,  assuming  constitutional 
power,  held  that  the  gain  in  question  was- 
plainly  taxable  within  the  provisions  of 
sec.  2  (a)  of  the  act  of  1916.  It  held  also 
that  the  trustee  was  a  "  taxable  person " 
within  the  terms  of  section  1204  (1)  (c) 
of  the  act  of  Oct.  3,  1917,  and  section 
2  (b)  of  the  act  of  1916,  and  that  section 
2  (c)  of  that  act  definitely  disclosed  a  pur- 
pose to  tax  the  gains  in  question. 

Coming  to  the  main  question  of  the  defi- 
nition of  "  income  "  within  the  meaning  of 
the  Sixteenth  Amendment,  the  court  found 
this  question  to  be  answered  by  its  recent 
decisions.  It  referred  to  its  definition  of 
income  in  Stratto7i's  Independence  v.  Hoiu- 
bert,  231  U.  S.  399,  415,  with  the  addition 
made  in  Eisner  v.  Macomher,  252  U.  S. 
189,  207,  of  the  significant  words  "pro- 
vided it  be  understood  to  include  profit 
gained  through  sale  or  conversion  of  cap- 
ital assets."  The  use  made  of  this  defini- 
tion in  Hays  v.  Gaidey  Mtn.  Coal  Co.,  247 
U.  S.  189,  and  U.  S.  v.  C.  C.  C.  &f  St.  L. 
R.  Co.,  247  U.  S.  195,  cases  arising  under 
the  corporation  excise  law  of  1909,  was 
held  decisive,  as  the  word  "  income  "  had 
the  same  scope  and  meaning  under  the  in- 
come tax  law  of  1913  that  it  had  under 
the  1909  act,  as  was  in  effect  decided  in 
So.  Pac.  Co.  V.  Lowe,  247  U.  S.  330,  335. 
Considering  that  the  acts  of  1916  and  1917 
necessarily  used  the  word  in  the  same  sense 
in  which  it  was  used  in  the  act  of  1913, 
and  that  in  the  Macomb er  case,  supra, 
arising  under  the  1916  act,  the  definition 
given  in  the  Stratton's  Independence  case 
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was  adopted,  with  the  added  words  above 
quoted,  the  court  found  no  room  for  doubt 
that  the  word  must  be  given  the  same 
meaning  under  all  the  income  tax  acts  that 
was  given  to  it  under  the  1909  excise  tax 
act,  asserting  its  consistent  refusal  to  enter 
into  the  refinements  of  lexicographers  and 
economists  and  its  approval  of  what  it  'be- 
lieved to  be  the  commonly  understood 
meaning  of  the  term  which  must  have  been 
in  the  minds  of  the  people  when  they 
adopted  the  Sixteenth  Amendment.  The 
court  expressed  its  entire  satisfaction  with 
the  definition  thus  developed  and  held  that 
as  the  fund  taxed  was  the  amount  realized 
by  sale,  less  the  capital  investment  deter- 
mined by  the  trustee  as  of  March  1,  1913, 
it  was  palpable  that  it  was  a  "  gain  or 
profit ",  "  produced  by "  or  "  derived 
from  "  that  investment  and  that  it  "  pro- 
ceeded ",  and  was  "  severed  "  or  rendered 
severable  from  it,  by  the  sale  for  cash,  and 
thereby  became  that  "  realized  gain  "  which 
had  been  repeatedly  declared  to  be  taxable 
income  within  the  amendment  and  the  acts 
of  Congress,  citing  Doyle  v.  Mitchell  Bros. 
Co.,  and  Eisner  v.  Macomber. 

Only  brief  discussion  was  made  of  the 
claim  that  the  word  "  income "  did  not 
include  gain  derived  from  a  single  isolated 
sale  and  that  only  gain  by  one  engaged  in 
buying  and  selling  as  a  business  constituted 
income  which  might  be  taxed.  It  was 
suggested  that  no  such  distinction  was 
recognized  in  the  Civil  War  act  of  1867, 
the  act  of  1894,  the  act  of  1909,  or  in  any 
of  the  income  tax  acts;  that  such  a  dis- 
tinction had  not  been  recognized  by  the 
definiion  developed  by  its  decisions  or  ap- 
plied in  departmental  practice  during  seven 
years;  that  there  was  no  essential  differ- 
[  ence  in  the  nature  of  the  transaction  or  in 
|,  the  relation  of  the  profit  to  the  capital 
involved,  whether  the  sale  was  a  single 
transaction  or  one  of  many ;  that  the  argu- 
ment urged  that  the  distinction  was  to  be 
assiuned  as  a  part  of  the  "  general  under- 
standing "  of  the  meaning  of  income,  was 
not  convincing  that  a  construction  should 
be  adopted  which  would  in  large  measure 
defeat  the  purpose  of  the  amendment. 

The  reference  to  the  opinions  of  courts 
in  dealing  with  the  rights  of  life  tenants 
and  remainder-men  was  held  to  be  of  little 
value  to  the  question  under  consideration, 
as  such  rights  depended  upon  various  con- 
siderations, involving  the  terms  of  instru- 


ments creating  trusts  and  the  matter  of 
equities  in  individual  cases.  The  case  of 
Gray  v.  Darlington,  15  Wall.  63,  much 
relied  upon  by  the  plaintiff,  was  held  suffi- 
ciently distinguished  in  Hays  v.  Gauley 
Mountain  Coal  Co.,  247  U.  S.  189,  191^ 
and  the  express  holding  in  Lynch  v.  Tur- 
rish,  247  U.  S.  221,  also  much  relied  upon, 
that  in  that  case  there  was  no  increase 
subject  to  the  law,  removed  it  from  con- 
sideration in  this  case. 

The  judgment  of  the  District  Court  sus- 
taining the  demurrer  to  the  complaint  was 
affirmed.  —  Merchants'  Loan  &'  Trust  Co. 
as  Trustee  v.  Smietanka,  Collector,  U.  S. 
Sup.  Ct.,  March  28,  1921. 


The  second  case  involved  the  question  of 
the  taxability  of  gain  derived  by  a  corpora- 
tion from  the  sale  of  its  coal  mine  and 
mining  plant  in  May,  1917,  for  a  sum 
representing  a  gain  of  $5,986.02  over  the 
value  March  1,  1913.  This  gain  was  as- 
sessed for  income  and  profits  taxes  under 
the  act  of  1917  and  suit  was  brought  to 
recover  the  taxes  paid,  on  the  ground  that 
the  fund  taxed  was  not  income  under  the 
Sixteenth  Amendment. 

The  company  on  September  30,  1917^ 
distributed  to  its  stockholders  the  cash  re- 
ceived from  the  sale,  and  the  accounts  re- 
ceivable (which  had  not  been  included  in 
the  sale)  in  kind,  but  it  was  not  dissolved 
because  there  were  outstanding  liabilities 
for  income  and  profits  taxes. 

This  case  was  held  to  present  the  same 
questions  as  were  considered  in  the  Mer- 
chants' Loan  cr  Trust  case,  and  upon  the 
authority  of  that  case,  the  judgment  of  the 
District  Court  sustaining  the  demurrer  of 
the  Government  was  affirmed.  —  Eldorado 
Coal  and  Mining  Co.  v.  Mager,  Collector, 
U.  S.  Sup.  Ct.,  March  28,  1921. 


The  third  case  involved  the  assessment 
of  income  claimed  by  the  Treasury  De- 
partment to  have  arisen  from  two  sales 
of  stock  by  plaintiff. 

In  the  first  transaction  stock  was  sold  in 
1916  for  $13,931.22  which  was  bought  in 
1912  for  $500  and  which  was  worth  on 
March  1,  1913,  $695.  The  assessment  was 
upon  the  increase  in  the  sale  price  over  the 
value  March  1,  1913. 

The  same  contention  was  made  as  in  the 
Trust  Company  case  as  to  the  meaning  of 
"  income  ",  which  was  held  ruled  by  the 
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decision  in  that  case.  The  profit  was  held 
"  income  "  and  correctly  computed. 

In  the  second  transaction,  stock  of  the 
B.  F.  Goodrich  Company  was  sold  in  1916 
for  $269,346.25  which  was  acquired  in 
1912  by  exchange  for  stock  having  a  value 
at  the  date  of  the  exchange  of  $291,600. 
Its  value  on  March  1,  1913,  however,  was 
only  $148,635.50  and  the  Department 
fixed  an  assessment  on  the  increase  of  the 
sale  price  over  that  value,  as  income.  The 
same  question  raised  in  the  Trust  Com- 
pany case,  as  to  the  absence  of  income  in 
the  constitutional  sense,  was  raised  here 
and  received  the  same  disposition. 

On  the  computation  of  the  gain,  the 
Government  upon  the  argument  confessed 
error  and  as  the  precise  terms  of  this  ad- 
mission may  be  helpful  in  other  connec- 
tions, it  is  quoted  here  in  full  as  found  in 
the  brief  of  the  Solicitor  General.  He 
says : 

"  With  respect  to  the  B.  F.  Goodrich 
stock,  the  situation  is  different.  Plaintiff 
in  error  acquired  this  stock  in  1912.  It 
was  acquired  in  a  transaction  in  which  he 
received  this  stock  and  a  certain  amount 
of  cash  in  exchange  for  other  stocks,  which 
he  had  previously  acquired  by  gift  and  be- 
quest. He  thus  received  3,600  shares, 
which  were  worth  $81  per  share,  or 
$291,600.  He  sold  them  in  1916  for 
$269,346.25,  making  a  net  loss  on  the  en- 
tire transaction  of  $22,253.75.  But  it  ap- 
pears that,  after  he  acquired  these  shares, 
their  market  value  very  rapidly  declined 
until  on  March  1,  1913,  the  .stock  of  the 
company  sold  on  the  New  York  Stock 
Exchange  at  something  in  excess  of  $41 
per  share.  On  this  basis  the  Commissioner 
of  Internal  Revenue  determined  that  the 
total  value  on  March  1,  1913,  of  plaintiff 
in  error's  3,600  shares  was  $148,635.50. 
Holding  that  this  was  the  capital  value 
wliich  was  entitled  to  be  withdrawn,  as 
capital  from  the  proceeds  of  sale,  he  de- 
ducted that  amount  from  the  selling  price 
of  $269,346.25.  and  collected  taxes  on  the 
balance,  or  $120,710.75.  It  will  be  seen 
that,  on  the  entire  transaction,  there  was 
no  gain,  but,  on  the  contrary,  a  loss  of 
more  than  $22,000.  The  question  is 
whether  in  such  a  case  any  taxable  income 
was  received.  The  theory  of  the  commis- 
sioner was  that  the  act  of  Congress  capi- 
talized the  assets  of  a  taxpayer  at  their 
value  as  it  existed  on  March  1,  1913.     In 


other  words,  he  ruled  that  the  value,  as  of 
that  date,  must  always  control,  and  that 
in  all  cases  the  difference  between  this  value 
and  a  higher  selling  price  is  income  received 
when  the  sale  is  made. 

If  this  construction  of  the  law  is  correct, 
a  serious  constitutional  question  arises. 
Whatever  gains  are  made  by  selling  prop- 
erty resulted  from  three  acts — acquisition, 
holding  and  selling.  These  three  acts  to- 
gether resulted  in  a  gain  or  a  loss,  accord- 
ing as  the  selling  price  is  more  or  less  than 
acquisition  price.  It  is  said,  therefore,  that 
unless  the  entire  transaction  composed  of 
the  three  acts  mentioned  results  in  a  gain 
there  is,  in  fact,  no  income.  It  is  true  that, 
between  the  date  of  acquisition  and  the 
date  of  sale,  the  market  price  of  the  prop- 
erty may  have  fluctuated,  so  that  there  may 
have  been  times  when  a  sale  could  have 
been  made  at  a  profit ;  but  if  the  owner 
did  not  choose  to  sell  and  take  his  profit, 
no  income,  in  fact,  resulted  from  his  mere 
ability  to  have  done  so.  On  the  other 
hand,  there  may  have  been  times  when,  if 
the  owner  had  sold,  his  loss  would  have 
been  greater  than  it  was  at  a  later  date 
when  he  actually  sold.  But  it  is  said  that 
he  was  not  required  to  sell  when  the  price 
was  at  its  lowest  and  take  his  loss,  and 
that  if  he  did  not  do  so  the  question  as  to 
whether  he  finally  made  a  profit  or  suf- 
fered a  loss  must  be  determined  by  com- 
paring the  purchasing  and  selling  prices. 
In  other  words,  the  contention  is  that, 
under  the  commissioner's  construction  of 
the  law,  something  is  taxed  which  is  not, 
in  fact,  income  and  which  Congress  was 
therefore  without  the  power  to  tax  except 
by  apportionment. 

After  a  careful  study  of  the  statute,  the 
Solicitor  General  is  forced  to  the  conclu- 
sion that  the  commissioner  has  erroneously 
construed  the  statute.  It  clearly  imposes 
the  tax  only  on  gains  that  are  derived  from 
the  sale  of  property.  It  cannot  be  said 
there  has  been  a  gain  resulting  from  a  sale 
of  property  at  less  than  it  cost,  no  matter 
how  long  an  interval  may  have  intervened 
between  the  purchase  and  the  sale.  The 
error  consists  in  giving  too  broad  a  scope 
to  the  rule  laid  down  by  the  statute  for 
determining  the  amount  of  taxable  gain 
derived  from  sales  made  during  a  partic- 
ular year.  From  the  beginning,  the  income 
tax  acts  had  imposed  a  tax  only  upon 
gains  derived  from  sale.     As  shown  above, 
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there  had  been  much  discussion  and  dif- 
ference of  opinion  as  to  whether  all  such 
gains  should  be  taxed  in  the  year  in  which 
received.  It  was  contended  that  it  would 
be  unjust  to  tax  all  of  such  gains  when 
they  had  resulted  from  a  gradual  increase 
in  values  during  a  long  period  of  years. 
Following  the  act  of  1867,  it  was,  at  iirst, 
thought  that  such  gains  should  be  taxed 
only  when  the  transaction  from  which  they 
resulted  both  began  and  ended  in  the  tax 
year,  or,  at  least,  when  the  property  had 
been  purchased  only  a  short  time  before 
the  beginning  of  that  year.  There  was 
also  a  doubt  of  the  power  of  Congress  to 
tax  that  portion  of  such  gains  which  would 
be  represented  by  the  increase  in  value 
which  had  occurred  prior  to  the  adoption 
of  the  sixteenth  amendment. 

After  much  discussion,  Congress  deter- 
mined it  would  not  confine  the  tax  to  gains 
made  in  transactions  beginning  and  ending 
in  the  particular  year,  or  within  any  fixed 
and  arbitrary  time  before  that  year,  but 
that  it  would  simply  exclude  so  much  of 
the  gains  as  could  be  said  to  have  resulted 
from  increases  in  value  prior  to  March  1, 
1913,  practically  the  date  of  the  adoption 
of  the  Sixteenth  Amendment.  There  had 
also  been  a  difference  of  opinion  as  to  how, 
in  such  cases,  the  gains  should  be  appor- 
tioned between  taxed  and  nontaxed  gains. 
Under  the  act  of  1909  the  Internal  Rev- 
enue Department  had  adopted  a  prorating 
method,  according  to  the  number  of  years 
the  property  was  held  before  and  after  the 
effective  date  of  the  act.  Congress  appar- 
ently regarded  this  method  unsatisfactory, 
and  instead  concluded  that  the  better  plan 
was  to  ascertain  the  amount  of  gains  re- 
sulting from  increase  in  value  before  March 
1,  1913,  by  comparing  the  value  on  that 
date  with  the  original  cost  price.  When, 
therefore,  it  adopted  the  provision,  which 
will  be  quoted  below,  it  was  dealing  with 
the  question  as  to  how  ascertained  gains 
should  be  divided  for  the  purpose  of  taxa- 
tion under  this  act,  or  for  ascertaining  the 
income  which  Congress  intended  should  be 
taxed  in  a  particular  year.  For  this  pur- 
pose it  used  the  following  language : 

For  the  purpose  of  ascertaining  the  gain 
derived  from  the  sale  or  other  disposition 
of  property,  real,  personal,  or  mixed,  ac- 
quired before  March  first,  nineteen  hun- 
dred and  thirteen,  the  fair  market  price  or 
value  of  such  property  as  of  March  first. 


nineteen  hundred  and  thirteen,  shall  be  the 
basis  for  determining  the  amount  of  such 
gain  derived.  [39  Stat.,  c.  463,  sec.  2  (c), 
p.  758.] 

It  seems  difficult  to  escape  the  conclu- 
sion that  this  provision  can  have  no  appli- 
cation until  it  is  first  ascertained,  by  com- 
paring the  purchase  and  selling  prices, 
that  there  has  been  an  actual  gain.  When 
this  has  been  ascertained,  the  value  of  the 
property  on  March  1,  1913,  is  to  be  taken 
as  including  that  portion  of  the  increase 
in  value  finally  realized  by  a  sale  which 
occurred  subsequent  to  that  date.  But 
when  the  selling  price  is  less  than  the  pur- 
chase price,  there  has  been  a  loss  instead 
of  a  gain,  and  hence  there  is  nothing  to 
which  the  value  on  March  1,  1913  can  be 
applied. 

Under  a  proper  construction  of  the  act, 
therefore,  it  must  be  conceded  that  the 
plaintiff  in  error  was  not  liable  for  a  tax 
on  account  of  his  transaction  in  the  B.  F. 
Goodrich  Company  stock. 

Having  made  this  concession,  however, 
it  is  proper  to  make  clear  the  Government's 
view  with  respect  to  a  similar  and  related 
matter.  As  shown  above,  losses  sustained 
in  business  or  trade  or  in  transactions  en- 
tered into  for  profit  are,  under  certain  con- 
ditions, permitted  to  be  deducted.  Where 
these  losses  are  allowed  and  have  resulted 
from  the  sale  of  property  purchased  before 
March  1,  1913,  Congress  has  made  pro- 
vision for  ascertaining  the  amounts  of  such 
losses  that  may  be  deducted  in  much  the 
same  language  used  in  providing  for 
ascertaining  the  amount  of  income  from 
such  sources  to  be  taxed  in  a  particular 
year.     The  provision  is  as  follows : 

Provided,  That  for  the  purpose  of  ascer- 
taining the  loss  sustained  from  the  sale  or 
other  disposition  of  property,  real,  per- 
sonal or  mixed,  acquired  before  March 
first,  nineteen  hundred  and  thirteen,  the 
fair  market  price  or  value  of  such  prop- 
erty as  of  March  first,  nineteen  hundred 
and  thirteen,  shall  be  the  basis  for  deter- 
mining the  amount  of  such  loss  sustained. 
(39  Stat.,  c.  463,  p.  759.) 

This  provision,  therefore,  must  be  con- 
strued as  it  has  been  conceded  the  similar 
provision  relating  to  income  is  to  be  con- 
strued— that  is,  it  must  first  be  ascertained 
by  comparing  the  purchase  and  selling 
price  that  a  loss  on  the  entire  transaction 
has   been    sustained.      When    this    fact    is 
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ascertained,  we  look  to  the  value  of  the 
property  on  March  1,  1913,  to  determine 
how  much  of  the  loss  resulted  from  a  de- 
•crease  in  value  prior  to  that  time.  Thus, 
if  property  was  bought  in  1910  for  $2,000 
and  sold  in  1916  for  $1,000,  there  was  a 
loss  of  $1,000.  Since  all  gains,  under 
similar  circumstances,  are  not  taxed  as  in- 
come, there  was  a  similar  purpose  not  to 
allow  all  such  losses.  Therefore,  if  it  ap- 
peared that  on  March  1,  1913,  the  value 
of  the  property  had  decreased  until  it  was 
worth  only  $1,500,  $500  of  the  entire  loss 
would  be  regarded  as  having  resulted  from 
decrease  in  value  occurring  before  that 
date,  and  hence  only  the  remaining  $500 
of  the  loss  would  be  allowed  as  a  deduc- 
tion. On  the  other  hand,  if  the  value  of 
this  property  had  increased  until  it  was 
worth  $2,500  on  March  1,  1913,  and  had 
tlien  decreased  in  value  until  it  was  finally 
sold  for  $1,000,  the  actual  loss  would  still 
be  $1,000;  but  the  fact  that  all  of  this 
decrease  had  occurred  since  March  1,  1913, 
would  be  established  by  the  advanced  value 
as  of  that  date,  and  hence  the  entire  $1,000 
would  be  deductible,  and  the  taxpayer 
would  not  be  entitled  to  deduct  the  dilTer- 
ence  between  the  full  market  value  on 
March  1,  1913,  and  the  selling  price. 
Again,  if  it  appeared  that  the  value  had 
decreased  until  on  March  1,  1913,  the 
property  was  worth  only  $1,000  and  was 
later  sold  for  $1,000,  there  would  still  be 
a  loss  of  $1,000;  but  no  deduction  would 
be  allowed  because  the  market  value  of 
$1,000  on  March  1,  1913,  would  establish 
the  fact  that  the  entire  loss  had  resulted 
from  a  decrease  in  value  occurring  before 
that  date. 

In  the  present  case,  if  it  could  be  said 
that,  in  any  event,  the  plaintiff  in  error 
could  deduct  from  the  income  derived  from 
one  transaction  the  losses  suffered  through 
the  other,  he  would  not  be  entitled  to  a  de- 
duction. The  reason  is  that,  while  he  suf- 
fered a  loss  on  the  entire  transaction,  the 
value  of  the  stocks  had  so  greatly  decreased 
before  March  1,  1913,  that  if  he  had  sold 
then  his  loss  would  have  been  very  much 
greater.  He  did  not  choose  to  take  his 
loss  at  that  time,  but  held  the  stock  for  a 
higher  price,  which  he  finally  obtained. 
In  other  words,  the  entire  decrease  in  value 
which  resulted  in  his  final  loss  occurred 
prior  to  March  1,  1913.  There  was  there- 
after no  decrease  in  value  which  resulted  in 


a  loss,  but,  on  the  contrary,  an  increase  in 
price  which  overcame,  in  part,  the  previous 
decrease,  and  there  was  no  loss  occurring 
under  the  terms  of  the  act  after  March  1, 
1913,  which  can  be  deducted. 

l-'rom  what  has  been  said,  it  results : 

1.  The  taxes  paid  on  the  gain  derived 
from  the  sale  of  the  mining  company  stock 
were  properly  collected. 

2.  There  was  no  gain  resulting  from  the 
sale  of  the  B.  F.  Goodrich  Company  stock, 
and  the  taxes  collected  on  account  of  that 
transaction  were  improperly  collected. 

3.  The  plaintiff  in  error  is  not  entitled 
to  any  deduction  from  the  income  derived 
from  the  first  transaction  on  account  of 
losses  sustained  in  the  second." 

The  court  declared  its  agreement  with 
the  Solicitor  General,  holding  that  as  the 
statute  expressed  the  definite  purpose  to  tax 
gains  and  as  in  Eisner  v.  Macornber,  252 
U.  S.  189,  207,  the  approved  definition  of 
income  was  a  "  gain  " ,  it  was  very  plain 
that  the  statute  imposed  the  tax  to  the  ex- 
tent only  that  gains  were  derived,  and  as 
there  was  no  gain  realized  on  this  invest- 
ment, no  tax  should  have  been  assessed  by 
reason  of  this  transaction.  The  judgment 
of  the  District  Court  was  affirmed  as  to 
the  assessment  in  the  first  transaction  and 
reversed  as  to  the  second  and  the  case  re- 
manded.— Goodrich  v.  Edwards,  Collector, 
U.  S.  Sup.  Ct.,  March  28,  1921. 


In  the  fourth  and  final  case  in  the  series, 
the  defendant  in  error,  Brewster,  sued  the 
collector  and  recovered  judgment  in  full, 
and  the  Government  appealed,  this  being 
the  decision  by  Judge  Thomas  in  the  Dis- 
trict Court,  District  of  Connecticut,  which 
forms  the  subject  of  discussion  in  a  pre- 
vious page  of  this  issue  of  the  Bulletin. 

Three  transactions  were  involved.  In 
the  first,  bonds  owned  by  the  plaintiff 
below,  a  non-trader,  held  by  him  for  in- 
vestment merely,  were  sold  in  1916  for 
$191,000,  exactly  the  same  sum  as  their 
cost  to  him  in  1909.  Their  market  value 
on  March  1,  1913,  was  $151,845,  and  the 
tax  in  dispute  was  assessed  upon  the  differ- 
ence between  the  latter  sum  and  the  sale 
price.  The  District  Court  held  this  in- 
crease capital  assets  and  not  taxable  in- 
come under  the  Sixteenth  Amendment  and 
rendered  judgment  in  favor  of  the  plaintiff. 

The  ground  for  the  judgment  was  held 
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to  be  erroneous,  for  the  reasons  given  in 
the  Merchants'  Loan  o'  Trust  Company 
case  above,  but  as  there  was  no  actual  gain, 
as  held  in  the  Goodrich  case,  this  part  of 
the  judgment  was  affirmed. 

In  the  second  transaction  bonds  were 
sold  in  1916  for  $276,150  which  were  pur- 
chased in  1902  and  1903  for  $231,300. 
The  purchase  was  through  an  underwriting 
agreement  such  that  the  purchaser  did  not 
receive  his  bonds  until  1906,  and  did  not 
receive  interest  upon  the  amount  paid,  prior 
to  that  date,  when  the  allotment  was  made. 
He  therefore  claimed  that  interest  up  to 
that  time  should  be  added  as  a  part  of  the 
cost  of  the  bonds.  This  claim  was  held 
properly  rejected,  under  authority  of  Hays 
V.  Gaiiley  Mountain  Coal  Co.,  247  U.  S. 
189. 

It  was  stipulated  that  the  value  of  the 
bonds  on  March  1,  1913,  was  $164,480 
and  the  tax  was  assessed  on  the  difference 
between  that  amount  and  the  sale  price. 
It  was  held,  under  the  authority  of  the 
Goodrich  case,  above  noted,  that  the  gain 
was  the  difference  between  the  cost  and 
the  selling  price  and  that  the  tax  was  in- 
correctly assessed.  In  this  transaction  the 
District  Court  had  held  the  gain  capital 
accretion  and  not  income,  which  was  held 
error. 

In  the  third  transaction  a  stock  dividend 
had  been  assessed  as  income.  The  District 
Court  held  this  error  which  was  affirmed, 
upon  the  authority  of  Eisner  v.  Macomber, 
2S2  U.  S.  189.  The  decision  in  this  case 
thus  was,  that  as  to  the  profit  realized 
upon  the  second  transaction,  the  judgment 
of  the  District  Court  was  reversed  and  that 
as  to  the  other  transactions  it  was  affirmed. 
— Walsh,  Collector  v.  Brewster,  U.  S. 
Sup.  Ct.,  March  28,  1921. 

Note 
[It  is  proper  to  say  that  ability  to  in- 
clude these  important  decisions,  as  well  as 
the  very  interesting  extract  from  the  brief 
of  the  Solicitor  General  in  the  Goodrich 
case,  in  this  issue  of  the  Bulletin,  is  due 
to  the  remarkably  prompt  and  efficient 
facilities  of  the  Corporation  Trust  Com- 
pany, kindly  extended  to  the  Secretary 
without  charge.  The  extract  from  the 
brief  was  received  by  mail,  in  print,  on 
March  14,  two  days  after  the  argument  of 
the  case,  and  complete  printed  copies  of 
the  opinions  in  the  four  cases  above  digested 


were  likewise  received  by  mail  on  the 
morning  of  March  30,  two  days  after  the 
decisions  were  read.  We  consider  this 
little  less  than  accomplishing  the  impos- 
sible.— Secretary. 'I 

Income,  Federal — Outlawed  Liabil- 
ities AS  Income  —  Sale  of  Capital  As- 
sets. —  The  federal  District  Court  held 
under  the  corporation  excise  law  of  1909, 
that  unpaid  obligations  which  had  accrued 
before  January  1,  1909,  but  which  were 
unpaid  and  were  written  ofl  the  books  and 
entered  as  profits  in  the  years  1910  and 
1911  after  they  became  outlawed,  consti- 
tuted income  for  such  years.  Proceeds  of 
the  sale  of  stock  purchased  in  1899  for 
$300,000,  but  entered  on  the  books  Octo- 
ber 10,  1908,  at  a  value  of  $75,000,  and 
sold  in  1909  and  1910,  constituted  income 
for  those  years,  to  the  extent  of  the  excess 
of  sale  price  over  the  October  10,  1908 
value,  there  being  no  further  evidence 
offered  as  to  the  value  of  the  stock  on  De- 
cember 31,  1908.  Another  item  in  contro- 
versy was  real  estate  purchased  prior  to 
1909  and  sold  in  1910  and  1911  at  a  profit 
over  cost,  the  selling  price  being,  however, 
exactly  the  same  as  the  market  value  on 
December  31,  1908.  The  Department  had 
prorated  the  gain  equally  over  the  period 
and  assessed  as  income  the  prorata  propor- 
tion of  the  excess  since  the  1909  act  be- 
came eft'ective.  The  court  held  this  illegally 
assessed  and  allowed  recovery  therefor. — 
Great  Northern  Ry.  Co.  v.  Lynch,  Collec- 
tor, U.  S.  Dist.  Ct,  January  10,  1921. 

Income,  Federal  —  Dissolution  of 
Corporation  and  Creation  of  Trust 
FOR  Purpose  of  Reducing  Tax  Liability. 
— Stockholders  of  a  profitable  corporation 
owning  oil  lands,  in  order  to  lessen  their 
federal  taxes,  dissolved  the  corporation 
which  conveyed  its  property  to  one  of  the 
stockholders  as  trustee.  The  trustee  pro- 
ceeded under  section  219  of  the  Revenue 
Act  of  1918,  reporting  the  beneficiaries 
and  the  income  distributed  to  each.  The 
Treasury  Department  to  whom  the  matter 
had  been  submitted  for  opinion,  held  that 
the  device  was  one  availed  of  solely  to 
evade  taxes,  and  that  they  should  be  com- 
puted exactly  as  if  no  dissolution  proceed- 
ings had  been  taken.  The  trustee  having 
announced  his  intention  of  following  this 
ruling  of  the  department,  plaintiff,  a  for- 
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mer    stockholder,   brought    suit    to    enjoin 
such  action. 

The  court  held  that  the  suit  was  main- 
tainable and  that  there  was  no  element  of 
fraud  involved  ;  that  a  taxpayer  had  a  per- 
fect right  to  take  steps  to  reduce  his  taxes 
by  any  legitimate  course;  that  the  course 
taken  was  taken  in  good  faith  and  the 
temporary  restraining  order  was  made  per- 
manent.— JVt'cks  V.  Sibley,  269  Fed.  155. 

Income,  Federal  —  Refund  —  Excess 
Profits  Tax. — The  federal  District  Court 
in  a  recent  case  construed  section  252  of 
the  Revenue  Act  of  1918  as  providing  for 
a  refund  of  taxes  illegally  assessed  as  a 
matter  of  right  and  that  proof  of  payment 
under  duress  or  protest  is  no  longer  neces- 
sary, citing  U.  S.  V.  Hvoslef,  237  U.  S.  1, 
decided  under  a  similar  statute.  The 
court  further  held  that  even  if  it  were 
necessary  to  plead  duress  or  protest,  the 
plaintiff  in  this  case,  having  filed  an  abate- 
ment claim  before  payment,  had  complied 
with  every  requisite  of  a  payment  under 
protest. 

The  method  of  computing  the  excess 
profits  tax  under  section  201  of  the  act  of 
1917,  established  under  articles  16  and  17 
of  Regulations  No.  41,  was  approved  as 
carrying  out  the  intent  of  Congress.  Ref- 
erence is  made  to  section  301  (d)  of  the 
Revenue  Act  of  1918  as  illustrating  the 
possibilities  of  a  disallowance  of  the  full 
amount  of  the  excess  profits  credit  under 
the  1917  act,  unfess  the  computation  were 
made  as  the  court  decided  should  be  done. 
— Greenport  Basin  cf  Construction  Co.  v. 
U.  S.,  269  Fed.  58. 

Income,  Federal —  Deductions — De- 
preciation. —  The  Circuit  Court  of  Ap- 
peals recently  determined  a  controversy  of 
some  interest  on  the  subject  of  depreciation 
as  a  deduction.  The  case  was  that  of  a 
railroad  company  and  arose  under  the  cor- 
poration excise  act  of  1909.  The  United 
States  sued  the  railroad  company  to  recover 
additional  taxes  claimed  to  be  due  because 
of  improper  deduction  by  the  company  of 
certain  items  alleged  to  be  for  deprecia- 
tion, but  which  were  not  wTitten  off  on  the 
books  as  such.  Certain  questions  as  to 
procedure  were  also  determined  but  as  to 
these  the  decision  of  the  same  court  at  a 
preliminarv  stage  of  the  litigation  was  re- 
affirmed (249  Fed.  678). 


The  case  was  tried  before  a  jury  and 
the  assignments  of  error  were  to  the  charge 
in  respect  to  the  treatment  of  depreciation. 
It  appears  that  the  railroad  company 
charged  practically  all  items  of  repairs, 
renewals  and  replacements  to  expense  and  .> 
they  were  thus  allowed  as  deductions.  It 
sought  in  addition  to  deduct  depreciation 
upon  the  theory  that  although  the  road  as 
a  whole  was  kept  in  a  uniformly  service- 
able condition,  through  renewals,  there  was 
depreciation  of  the  various  parts  which 
were  not  replaced  during  any  one  year. 
The  trial  judge  charged  the  jury  that  they 
should  consider  the  road  as  a  whole  and  if 
they  found  that  its  value  as  a  whole  was 
as  great  at  the  end  of  the  year  as  at  the 
beginning,  through  renewals  and  repairs, 
they  should  find  for  the  Government.  No 
error  was  found  in  the  charge  and  the 
judgment  was  affirmed. 

It  is  difficult  to  fully  understand  this 
case  in  the  absence  of  opportunity  to  ex- 
amine the  record  and  the  briefs.  The  claim 
of  the  railroad  as  it  is  referred  to  and 
described  in  the  opinion,  seems  fairly  open 
to  the  criticism  which  was  made  by  the 
court,  for  if  as  a  matter  of  fact,  an  allow- 
ance was  actually  made  under  ordinary 
expenses,  for  such  as  constituted  in  reality 
renewals  and  replacements  which  made 
good  depreciation,  there  w-ould  seem  to  be 
no  ground  for  claiming  further  deduction 
for  depreciation.  The  matter  is  perhaps 
obscured  by  the  fact  that  the  railroad  did 
not  handle  its  renewals  and  replacements 
through  a  reserve,  which  would  have  at 
once  disclosed  the  depreciation.  This  ex- 
planation cannot  be  altogether  satisfactory 
however,  as  the  railroad  has  made  applica- 
tion to  the  Supreme  Court  for  a  writ  of 
error  which  has  been  granted. — Nashville 
C.  df  St.  L.  Ry.  Co.  v.  United  States,  269 
Fed.  351.  [Petition  for  writ  denied  by 
Supreme  Court,  March  7,  1921.] 

Income,  Federal — Interest  Accrued 
— Advances  to  Subsidiary  Company  as 
Deductions. — A  railroad  company,  being 
prohibited  by  law^  from  owning  and  oper- 
ating terminal  property  in  Texas,  organized 
a  corporation  for  the  purpose,  to  which  it 
transferred  the  tenninal  property,  taking 
in  return  all  the  capital  stock  of  the  ter- 
minal company  and  a  note  for  the  balance, 
bearing  interest  at  six  per  cent.  There- 
after the  railroad  company  made  an  addi- 
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tional  advance  to  the  terminal  company 
and  received  a  new  note  in  place  of  the 
original  one  to  include  the  additional  ad- 
vance. The  traffic  of  the  railroad  company 
was  largely  the  hauling  of  timber,  for 
which  the  docks  of  the  terminal  company 
were  an  essential  factor,  and  it  was  neces- 
sary for  the  railroad  company  to  either 
own  or  otherwise  secure  the  use  of  such 
property.  At  all  the  times  covered  by  the 
proceeding  the  earnings  of  the  terminal 
company  were  insufficient  to  enable  it  to 
pay  its  operating  expenses  or  the  interest 
due  on  its  notes  to  the  railroad  company 
and  the  railroad  company  made  advances 
to  the  terminal  company  in  each  of  the 
years  involved  in  the  suit,  to  enable  it  to 
pay  its  operating  expenses.  The  railroad 
company  claimed  the  right  to  deduct  such 
advances  as  an  expense  of  doing  business. 
The  case  was  submitted  to  the  district 
court  without  a  jury  and  judgment  was 
found  in  favor  of  the  railroad  company 
for  the  full  amounts  claimed,  namely  for 
taxes  assessed  by  reason  of  interest  due  but 
not  paid  and  those  assessed  by  the  rejection 
of  the  advances  to  the  terminal  company 
to  meet  its  deficits  in  operation. 

The  interest  item  was  held  improperly 
treated  as  income  under  the  act  in  question 
(Act  of  1909)  following  il/^.  Casualty  Co. 
V.  United  States,  251  U.  S.  342,  354. 

As  to  the  advances  to  the  terminal  com- 
pany to  meet  its  deficits,  the  court  held 
that  they  could  not  properly  be  charged  as 
expenses  of  the  railroad  company.  While 
the  railroad  company  was  the  sole  stock- 
holder of  the  terminal  company  the  opera- 
tions of  the  latter  were  separately  con- 
ducted, its  accounts  were  kept  separately 
and  it  was  managed  by  a  separate  set  of 
officers  and  the  advances  were  carried  as  a 
debt  on  the  books  of  the  terminal  company. 
These  facts  were  held  to  prevent  the  appli- 
cation of  the  principle  of  So.  Pac.  Co.  v. 
Loive,  247  U.  S.  240,  or  Gulf  Oil  Corp.  v. 
Le^di'ellyn,  248  U.  S.  71. 

The  court  held  that  the  advances  in 
question  constituted  a  loan  from  one  com- 
pany to  the  other  and  that  the  creditor 
company  could  not  properly  deduct  the 
amount  as  expenses  of  operation,  merely 
because  of  its  stock  ownership  or  because 
of  the  intimate  business  relations  of  the 
companies. — Walker  v.  Gulf  and  Interstate 
Raihi-av  Co.  of  Texas,  U.  S.  C.  C.  A.,  Jan. 
12,  1921.     (SeeT.  D.  3133.) 


Income,  Federal  —  Estates — Deduc- 
tion OF  Federal  Estate  Tax.  —  The 
Court  of  Claims  has  decided  the  important 
case  mentioned  in  the  March  Bulletin  (p. 
185)  as  having  at  that  time  been  argued, 
holding  that  the  federal  estate  tax  is  a 
proper  deduction  from  gross  income  in  the 
case  of  an  estate  in  course  of  settlement. 
In  this  case  the  executors  sued  to  recover 
an  income  tax  paid  under  protest,  by  reason 
of  the  refusal  to  allow  the  deduction  of  a 
federal  estate  tax  which  exceeded  the  total 
amount  of  the  gross  income  and  the  de- 
duction of  which  would  of  course  have  left 
no  income  tax  to  be  paid. 

The  contention  of  the  plaintiffs  was  that 
the  income  tax  was  imposed  upon  the  net 
income  of  the  estate  and  that  by  section 
212  such  net  income  was  to  be  computed 
by  deducting  from  gross  income  the  deduc- 
tions allowed  by  section  214,  one  of  which 
deductions  was  "  taxes  paid  or  accrued 
.  .  .  imposed  by  the  authority  of  the 
United  States  except  income,  war  profits 
and  excess  profits  taxes."  The  deduction 
was  thus  claimed  to  be  squarely  allowed  by 
the  statute. 

The  United  States,  in  order  to  meet  this 
contention,  resorted  to  a  somewhat  abstruse 
conception  of  the  estate  tax  as  one  upon 
the  passing  of  property;  as  a  toll  taken 
from  the  property  transferred,  not  consti- 
tuting a  part  of  the  estate  received  by  the 
executors  to  be  administered  by  them  but 
to  be  held  in  trust  by  them  for  the  benefit 
of  the  United  States.  Thus  it  was  urged 
that  the  liquidation  of  the  estate  tax  did 
not  constitute  a  payment  of  taxes  by  the 
estate  within  the  meaning  of  the  act. 

This  theory  involved  the  Government  in 
the  argument  that  the  income  of  the  estate 
did  not  comprehend  the  income  from  that 
part  cut  out  as  a  toll  and  belonging  to  the 
United  States  and  hence  its  pajTnent  did 
not  constitute  a  pavTnent  from  income  sub- 
ject to  administration  by  the  executors. 
These  theories  amounted  to  the  proposition 
that  there  was  an  immediate  segregation  of 
a  part  of  the  estate  and  a  withdrawal  of 
such  part  from  the  ordinar}^  processes  of 
administration. 

The  court  characterized  these  theories  as 
in  conflict  with  the  real  facts,  with  estab- 
lished principles  and  even  with  the  plain 
provisions  of  the  law.  It  pointed  out  the 
definite  language  of  the  estate  tax  act  of 
1917,  as  amended,  as  conferring  upon  the 
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executors  the  duty  of  reporting  the  entire 
estate  and  as  imposing  a  tax  thereon  and 
as  treating  them  as  chargeable  as  such,  and 
not  as  trustees  of  the  United  States,  with 
the  entire  estate  and  as  entitled  to  acquit- 
tance for  payment  of  the  estate  tax  as  for 
other  papnents.  Other  significant  features 
of  the  estate  tax  act  were  referred  to  as 
entirely  inconsistent  with  the  theory  of  the 
Government,  such  as  the  rebate  upon  early 
pa>Tnent  or  interest  upon  delayed  payment. 

The  leading  cases  were  cited  construing 
the  tax  as  one  upon  the  estate  and  hence, 
for  instance,  not  deductible  from  the  in- 
come of  a  devisee.  The  curious  result  of 
the  Government's  theory,  in  considering 
the  income  tax  of  the  estate  was  character- 
ized as  producing  an  anomalous  situation, 
whereby  the  Government  sought  to  tax 
income  which  was  not  taxable. 

The  court  concluded  that  when  asked  to 
insert  an  exception  in  section  214  as  to 
deductible  taxes,  in  addition  to  those  pro- 
vided by  the  statute,  it  must  decline  to  do 
so,  although  mindful  of  the  importance  of 
its  holding  and  of  its  effects  upon  the  rev- 
enues of  the  Public  Treasury.  The  plain- 
tiffs were  therefore  held  to  be  entitled  to 
judgment  as  claimed.  —  Woodward  et  ah. 
as  Executors  v.  United  States,  Court  of 
Claims  of  the  United  States,  March  14, 
1921.  [This  case  has  been  appealed  to  the 
Supreme  Court  and  has  been  set  for  argu- 
ment April  11,  1921.] 

Income,  Federal  —  Income  "  Re- 
ceived".— The  federal  District  Court  held 
that  in  computing  income  tax  under  the 
act  of  1913,  deferred  payments  ujider  a 
contract  for  sale  of  property  were  not  to 
be  treated  as  income  received  during  the 
year  where  notes  were  not  accepted  for  the 
deferred  payments,  but  they  were  unsecured 
obligations  of  the  purchaser  to  be  made 
from  the  proceeds  of  the  property  in  his 
hands. 

The  court  cited  the  decisions  in  Mutual 
Benefit  Ins.  Co.  v.  Herold,  198  Fed.  199; 
United  States  v.  Schillingcr,  14  Blatch.  71, 
and  United  States  v.  Indianapolis  etc.  R. 
R.  Co.,  113  U.  S.  711,  as  conclusive  to  the 
effect  that  income  to  be  taxable  must  be 
actually  received  during  the  tax  year,  as 
distinguished  from  that  "  promised  to  be 
paid  but  not  in  fact  paid  ".  The  ruling 
in  T.  D.  2137,  Jan.  30,  1915,  was  held 
unauthorized  as  the  Department  could  not 


enlarge  the  net  income  made  subject  to  tax 
by  the  terms  of  the  act,  citing  Edwards  v. 
Keith,  231  Fed.  110.  Verdict  was  directed 
for  the  defendant. — United  States  v.  Chris- 
tine Oil  Co.,  269  Fed.  458. 

Income,  Federal — Reorganization — 
Dividends.  —  A  New  Jersey  corporation 
voted  to  sell  all  its  assets  to  a  Delaware 
corporation  for  cash,  debenture  stock  and 
common  stock  and  upon  the  sale  it  paid  to 
its  stockholders  as  dividends  two  shares  of 
the  stock  received  on  the  sale  for  each 
share  held  in  the  selling  corporation.  The 
Delaware  corporation  was  organized  for 
the  purpose  and  its  officers  were  the  same 
as  those  of  the  New  Jersey  corporation. 
As  a  result  of  this  reorganization  each 
shareholder  of  the  New  Jersey  corporation 
had  his  original  shares  of  that  corporation 
and  for  each  of  such  shares,  two  shares  of 
the  Delaware  corporation. 

Plaintiff,  a  stockholder  of  the  New  Jer- 
sey corporation,  was  taxed  for  the  shares 
received  in  the  Delaware  corporation  as  in- 
come at  their  market  value;  the  tax  was 
paid  under  protest  and  suit  was  brought 
to  recover  the  same.  The  court,  quoting 
from  the  opinion  in  Eisner  v.  Macomber, 
252  U.  S.  189,  at  pages  206  and  207  as  to 
definition  of  income,  found,  subjecting  the 
facts  to  the  rule  laid  down  in  that  opinion, 
that  the  plaintiff  was  in  exactly  the  same 
position,  after  the  transaction,  as  before, 
the  value  of  his  shares  in  the  New  Jersey 
company  having  decreased  to  exactly  offset 
the  value  of  his  shares  in  the  Delaware 
company,  so  that  he  had  not  gained  or  lost 
anything  and  that  if  anything  he  had  lost 
the  sum  paid  as  income  tax.  The  Govern- 
ment contended  that  the  two  companies 
were  separate  and  distinct  entities  and  that 
the  case  was  within  the  rule  of  Peabody  v. 
Eisner,  247  U.  S.  347.  The  court  rejected 
this  contention,  holding  that  looking 
through  the  form  to  the  substance,  as  it 
was  its  duty  to  do,  the  whole  transaction 
should  be  regarded  as  merely  a  financial 
reorganization,  and  as  no  income  or  gain 
was  actually  derived,  no  tax  could  be  im- 
posed ;  that  it  was  "  incredible  that  Con- 
gress intended  to  tax  as  income  a  business 
transaction  which  produced  no  gain,  no 
profit,  and  hence  no  income.  —  Phellis  v. 
United  States,  Court  of  Claims  of  the 
United  States,  March  14,  1921.  [This 
case  is  now  on  the  docket  of  the  Supreme 
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Court  and  has  been  set  for  argument  Oct. 
12,  1921.] 

Corporation  Excise,  Federal — Doing 
Business. — The  federal  Circuit  Court  of 
Appeals  held  that  a  corporation  which  was 
the  lessee  of  a  mine  and  which  had  sub- 
leased the  same  to  another  company,  upon 
a  royalty  basis,  was  "  doing  business " 
within  the  meaning  of  the  act  of  1909,  and 
subject  to  tax  thereunder  on  the  net  re- 
ceipts from  such  royalties  as  "  income ", 
The  facts  found  were  that  the  plaintiff 
employed  an  engineeer  to  supervise  the 
work  of  its  lessee  and  to  make  sure  that 
the  terms  of  the  lease  were  complied  with. 
The  decision  was  rested  mainly  on  the  de- 
cision in  Von  Baumbach  v.  Sargent  Land 
Co.,  242  U.  S.  503,  which  was  held  not  to 
be  distinguished  in  principle.  —  Chemung 
Iron  Co.  V.  Lynch,  269  Fed.  368. 

Inheritance,  Federal — Trust  Estate 
Created  Prior  to  Act — Contemplation 
of  Death.  —  Decedent  made  an  absolute 
conveyance  by  trust  deed,  with  no  reserva- 
tion, on  April  22,  1915.  She  died  Septem- 
ber 16,  1916,  possessed  of  a  rem.aining 
estate  upon  which  a  tax  was  assessed.  A 
tax  was  assessed  upon  the  conveyance  in 
trust  under  section  202  of  the  Revenue  Act 
of  1916,  which  became  effective  September 
9,  1916,  nine  days  prior  to  decedent's 
death.  Suit  was  brought  to  recover  this 
tax  upon  the  grounds  (1)  That  the  act 
was  not  intended  to  reach  absolute  convey- 
ances in  contemplation  of  death  made  prior 
to  the  act ;  ( 2 )  that,  if  so  intended,  it  was 
im constitutional ;  and  (3)  that  there  was 
no  substantial  evidence  that  the  transfer 
was  "  in  contemplation  of  death  ". 

The  trial  court  held  the  act  valid  and 
applicable  to  the  trust  deed  and  upon  a 
verdict  of  a  jury  on  the  question  of  con- 
I  templation  of  death,  judgment  was  ren- 
i  dered  in  favor  of  the  Government.  Upon 
appeal,  the  Circuit  Court  of  Appeals 
affirmed  the  judgment.  It  held  that  both 
sections  201  and  202  indicated  a  clear  in- 
tent to  tax  the  transfer  of  every  estate  and 
that  as  transfers  in  contemplation  of  death 
were  testamentary  in  character,  regardless 
of  their  vesting  prior  to  death  of  the 
grantor,  they  were  within  the  intent  of  the 
act.  Congress  had  often  exercised  the 
power  to  tax  retroactively,  as  illustrated  in 
the  income  tax  acts,   and  this  power  had 


often  been  held  free  from  objections  on 
constitutional  grounds.  The  decision  in 
Cahen  v.  Brcn'ster,  203  U.  S.  543,  was 
held  to  contain  a  certain  amount  of  analogy 
as  well  as  the  cases  upholding  the  retro- 
active application  of  the  income  tax  laws, 
such  as  Brushaber  v.  Union  Pacific  R.  R. 
Co.,  240  U.  S.  1,  20,  and  Stockdale  v.  In- 
surance Co.,  20  Wall  323,  331,  and  the 
case  of  Billings  v.  United  States,  232  U. 
S.  261,  282. 

An  elaborate  and  useful  summary  of  the 
holdings  of  the  various  state  courts  on  the 
question  of  the  interpretation  to  be  given 
to  the  phrase  "  in  contemplation  of  death" 
is  to  be  found  in  this  opinion. — Shiuab  v. 
Doyle,  Collector,  269  Fed.  321. 

Income,  State — Income  as  Property 
— Apportionment  of  Income  to  State. 
— The  Virginia  supreme  court  reviewed  a 
judgment  of  the  lower  court  relieving  a 
foreign  corporatian  from  income  tax  levied 
under  the  act  of  1916.  The  first  assign- 
ment of  error  was  that  the  judgment  of 
the  lower  court  was  void  because  it  had 
no  jurisdiction.  This  assignment  was 
based  upon  the  wording  of  the  statute 
under  which  the  relief  was  sought,  which 
provided  for  application  for  such  relief 
on  the  part  of  "  any  person  assessed  with 
taxes  on  lands  or  other  property." 

The  state  insisted  that  a  tax  on  income 
was  not  embraced  within  such  definition. 
The  court,  upon  a  reference  to  the  various 
titles  and  sections  of  the  Code  and  to  the 
methods  of  recording  assessments  and  the 
legislative  provisions,  concluded  that  the 
statute  in  question  should  be  interpreted  as 
permitting  appeal  as  to  income  tax  assess- 
ments. The  court  indicated  its  intention 
to  do  no  more  than  construe  the  statute 
and  to  decide  nothing  further. 

The  other  assignment  of  error  was  that 
there  was  no  evidence  that  the  assessment 
complained  of  was  erroneous  or  illegal. 
The  lower  court  had  held  the  assessment 
illegal  because  there  was  no  law  author- 
izing it.  This  was  due  to  the  fact  that 
the  statute  imposed  the  tax  upon  all  income 
which  was  declared  to  include  income  de- 
rived from  all  sources,  whether  within  or 
without  the  state.  In  the  R oyster  Guano 
Co.  case  (253  U.  S.  412)  it  had  been  held 
that  the  state  could  not  tax  the  income 
derived  from  without  the  state,  but  no 
question  was  raised  in  that  case  as  to  the 
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legality  of  the  tax  on  the  income  earned 
within  the  state  which  was  kept  separate. 
The  court  held  that  it  was  plain  that  the 
state  could  not  tax  the  income  derived 
from  sources  without  the  state  and  this 
was  practically  conceded  by  the  counsel 
for  the  state,  who  however  conceived  that 
the  difficulty  could  be  avoided  by  allowing 
the  administrative  officers  to  adopt  their 
own  methods  of  ascertaining  the  amount 
of  such  income  and  assessing  the  tax 
thereon.  The  court  held  that  this  would 
be  legislation  and  not  administration  and 
that  the  legislature  had  the  sole  power  of 
determining  what  machinery  should  be  ex- 
ercised in  carrying  out  the  provisions  of  a 
tax  law;  that  the  assessing  officers  had  no 
power  to  administer  a  law  except  in  ac- 
cordance with  the  terms  of  the  statute  and 
could  not  apply  an  interpretation  which 
might  be  legal  if  prescribed  by  the  legis- 
lature. The  decisions  in  Meyer  v.  Wells 
Fargo  bf  Co.,  223  U.  S.  298,  and  Allen  v. 
Pullman  Co.,  191  U.  S.  171,  were  cited  as 
directly  in  point  and  as  preventing  a  court 
from  reshaping  a  statute  to  make  it  con- 
stitutional. 


The  conclusion  was  that  the  action  of 
tlie  assessing  officers  in  devising  a  scheme 
of  allocation  was  done  without  authority, 
and  there  being  no  method  authorized  by 
the  statute,  the  judgment  holding  the  tax 
void  was  held  correct  and  was  affirmed. 
Reference  was  made  to  the  legislation  of 
1918  when  the  diiliculty  was  removed  by  a 
provision  for  an  allocation.  —  Common- 
ii<ealth  V.  Lorillard  Co.,  105  S.  E.  683. 
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DECISIONS  AND  RULINGS 

Our  request  in  the  April  Bulletin  for 
suggestions  has  induced  very  cordial  and 
generously  worded  replies  from  several 
members,  all  of  whom  appear  to  consider 
it  desirable  that  the  present  practice  of 
noting  all  decisions  be  continued,  without 
attempting  the  selection  which  we  sug- 
gested. As  no  one  has  replied  otherwise, 
we  shall  continue  as  heretofore  and  take 
this  occasion  to  express  appreciation  of 
the  apparent  interest  taken  in  this  portion 
of  the  publication.  While  the  work  often 
seems  unsatisfactory,  due  to   the  pressure 


under  which  it  is  done,  we  assume  from  the 
replies  above  referred  to,  that  a  measure 
of  indulgence  will  be  accorded  our  efforts. 

VOLUME  THIRTEEN 

This  volume  has  at  last  made  its  appear- 
ance and  should  be  in  the  hands  of  the 
members.  It  will  appear  to  be  consider- 
ably reduced  in  size,  as  compared  with  pre- 
vious volumes,  but  the  matter  largely  ex- 
ceeds that  in  such  volumes.  In  an  effort 
to  avoid  the  expense  of  a  two- volume  issue 
an  entire  new  font  of  type  was  used  which 
greatly  increased  the  page  capacity.  The 
volume  will  doubtless  be  much  more  con- 
venient in  size  than  its  predecessors. 

The  heavy  increase  in  printing  costs 
leads  us  to  again  express  the  hope  that 
members  will  lend  active  assistance  in 
bringing  the  volume  to  the  attention  of 
those  likely  to  be  interested  in  the  associa- 
tion, to  the  end  that  substantial  additions 
to  the  membership  list  may  be  made. 

THE  TAX  EXEMPTION  EVIL- 
AMENDMENT  OF  THE  FEDERAL 
CONSTITUTION 

General  recognition  of  the  disastrous 
effects  arising  from  the  exemption  of 
securities  from  income  taxation,  federal 
and  state,  leads  us  to  present  for  the  crit- 
ical examination  of  our  members  a  form 
of  amendment  of  the  federal  Constitution 
which  we  devised  some  time  since  and 
Avhich  has  been  favorably  received  by  those 
to  whom  it  has  been  submitted. 

The  writer's  suggestion  takes  the  form 
of  an  amendment  to  House  Joint  Resolu- 
tion 429,  66th  Congress — 3rd  Session,  in- 
troduced by  Congressman  McFadden,  De- 
cember   28,    1920.      That    resolution    pro- 
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posed  ail  amendment  to  the  federal  Con- 
stitution, reading  as  follows: 

"  The  Congress  shall  have  power  to 
lay  and  collect  taxes  on  incomes,  from 
whatever  source  derived,  Avhich  shall  in- 
clude incomes  derived  from  securities 
created  by  the  states  and  their  subsidiary 
governments  issued  after  the  ratification 
of  this  article  and  salaries  of  all  public 
officials,  federal  as  well  as  state,  elected 
or  appointed  to  office  after  the  ratifica- 
tion of  this  article,  without  apportion- 
ment among  the  states  and  without  re- 
gard to  any  census  or  enumeration." 

Our  amendment  adds  a  proviso,  as  fol- 
lows: 

"Provided:  That  any  state  having 
in  force  a  general  income  tax  under 
which  the  income  derived  from  secur- 
ities created  by  it  or  its  subsidiary  gov- 


ernments and  from  salaries  of  public 
officials  thereof  are  taxable  and  are 
actually  taxed,  shall,  after  the  ratifica- 
tion of  this  article,  have  the  power  to 
lay  and  collect  thereunder  taxes  on  in- 
come derived  from  securities  created  by 
the  United  States  and  its  possessions 
and  territories  and  on  salaries  of  all 
public  officials  of  the  United  States  and 
of  such  possessions  and  territories." 

This  proviso  is  suggested  because  it 
seems  obvious  that  the  states  would  not 
and  probably  should  not  consent  to  the 
perfection  of  the  federal  income  tax,  un- 
less they  are  also  enabled  to  perfect  their 
state  income  tax  laws,  whereby  each  indi- 
vidual may  be  taxed  on  all  his  income 
from  whatever  source  derived.  This  is 
safeguarded,  however,  by  the  requirement 
that  the  states  must  actually  tax  their  own 
securities  and  the  salaries  of  their  own 
officers. 


LEGISLATIVE  AND  NEWS  NOTES 


Arizona.  Chairman  Howe  writes  that 
the  changes  were  as  follows : 

In  case  of  epidemic,  flood  or  other  emer- 
gency, coxmty  boards  of  supervisors  or  city 
councils  may  appeal  to  the  state  tax  com- 
mission for  permission  to  exceed  the  ten 
per  cent  limitation  law  in  their  budget  of 
expenditures. 

In  addition  to  their  present  duties  county 
assessors  are  required  to  handle  and  collect 
all  auto  licenses  and  deliver  license  plates 
on  application  by  owner,  after  payment  of 
all  taxes  as  well  as  license  fees.  County 
assessors  are  also  required,  under  another 
law,  to  collect  certain  crop  data  for  the 
use  of  the  federal  government.  No  added 
compensation  is  given  the  assessor  for  any 
of  this  work. 

It  is  to  be  noted  that  Commissioner 
Charles  R.  Howe  has  become  chairman  of 
the  Arizona  Tax  Commission,  taking  the 
place  made  vacant  by  the  retirement  of 
Commissioner  Zander. 

Connecticut.  Commissioner  Blodgett 
writes  interestingly  of  the  legislative  indi- 
cations at  the  date  of  his  letter.     He  says: 

"  There  have  been  no  important  revenue 


bills  reported  from  committee  to  this  date^ 
though  it  is  the  consensus  of  opinion  that 
the  rates  for  registering  motor  vehicles  will 
be  increased  so  that  we  shall  raise  about 
60%  more  revenue  annually  from  this 
source  than  previously.  It  is  intended  to 
double  the  fees  on  trucks  and  from  this 
source  we  expect  to  get  additional  revenue 
to  the  amount  of  about  $350,000.  From 
pleasure  cars  and  operators'  license  fees  we 
expect  to  raise  additional  revenue  of  about 
$750,000.  The  percentage  of  increase  on 
the  individual  pleasure  cars  will  not  be  so 
great  as  the  increase  on  trucks.  The  addi- 
tional revenue  will  amount  to  about 
$1,000,000. 

It  is  planned  to  enact  a  law  imposing  a 
tax  of  Ic.  per  gallon  on  gasolene  used  in 
the  state.  It  is  believed  that  the  state  may 
derive  about  $700,000  per  year  from  this 
source.  We  understand  there  is  such  a  law 
in  operation  in  Oregon  and  that  a  similar 
enactment  is  meeting  with  favor  in  Cali- 
fornia and  some  other  states.  No  consti- 
tutional changes  are  in  contemplation. 

A  proposal  is  before  the  legislature  to 
impose  a  net  income  tax  on  business  con- 
ducted by  individuals  and  partnerships, 
this  tax  to  correspond  as  nearly  as  may  be 
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to  our  present  2%  net  income  tax  on  ordi- 
nary manufacturing  and  industrial  cor- 
porations as  distinguished  from  public  ser- 
vice, insurance,  water,  gas  and  electric 
companies.  Two  plans  are  before  the 
committee  to  accomplish  this  purpose. 
One  is  a  bill  improvised  from  the  model 
business  tax  act  as  drawn  by  the  com- 
mittee of  the  National  Tax  Association, 
while  the  other  proposal,  imposing  the 
same  rates,  would  require  individuals  and 
partnerships  to  base  their  returns  to  this 
department  substantially  on  Schedule  A  of 
the  federal  tax  return.  Hearings  have 
been  had  on  these  proposals  and  these 
propositions  seem  to  be  meeting  with  con- 
siderable favor.  Which  bill  will  be  ac- 
cepted finally,  if  either,  I  am  unable  to 
say  at  this  time. 

There  is  another  proposal  changing  the 
present  method  of  taxing  choses-in-action 
and  including  a  tax  on  the  stock  in  for- 
eign corporations  not  carrying  on  business 
in  this  state.     No  hearing  has  been  had  on 
this  proposal  but  the  new  bill  is  presented 
as  a  means  of  correcting  the  present  non- 
sensical plan  of  taxing  intangibles  which 
has  been  on  the  statute  books  of  this  state 
for  some  thirty  or  more  years.     For  this 
long  period  of  time  our  state  has  imposed 
a  tax  of  4  mills  on  the  par  value  of  tax- 
able bonds  and  other  choses-in-action.    No 
machinery  has  been   set   up  by   which   to 
collect  it  and  only  those  who  understand 
the  tax  and  pay  according  to  their   con- 
sciences give  the  subject  of  a  tax  on  in- 
tangibles any  attention  at  all.     The  state 
has  imposed  the  tax  but  it  merely  passes 
the  hat  as  a  means  of  collecting  the  amount 
due.     Of  course  this  is  ridiculous  taxation. 
The  new  bill   adds  stock  in   foreign   cor- 
porations and  imposes  a  tax  of  2  mills  on 
the  dollar  on  the  par,  in  case  intangibles 
of   whatever  kind  have  not  been  income- 
producing  in  the  year  next  prior  to  the  tax 
date.     In   case  the  intangibles  have  been 
income-producing    in   any    portion    of    the 
year  next  prior  to  the  tax  date,  a  tax  of  4 
mills  on  the  dollar  on  the  par  is  imposed. 
Of  course,  this  bill  sets  up  machinery  and 
plans  by  which  to  collect  the  tax." 

Delaware.  The  need  for  greatly  in- 
creased revenue  for  educational  purposes 
in  this  state  appears  to  have  led  to  some- 
what comprehensive  legislation.  A  revision 
of  the  personal  income  tax  law  was  made. 


greatly  improving  it.  The  provisions  fol- 
low to  a  considerable  extent  the  sugges- 
tions of  this  association's  "  model  "  act. 

A  revised  law  taxing  corporations  was 
enacted  as  a  part  of  the  same  act.  This 
law  takes  the  form  of  a  "  franchise  "  tax 
and  is  open  to  the  objections  made  to  such 
laws  which  have  so  frequently  resulted  in 
much  uncertainty  and  inequality  and  in  the 
interpretation  of  which  the  courts  have 
experienced  so  much  difficulty.  The  meas- 
ure of  the  tax  is  the  capital  and  the  por- 
tion in  the  state  is  to  be  determined  by 
tangible  property,  thus  raising  all  the  ques- 
tions involved  in  such  an  apportionment. 
Furthermore,  the  complication  of  a  re- 
ciprocal provision  is  introduced,  whereby 
the  tax  is  limited  to  an  amount  which  an- 
other state  would  impose  upon  a  Delaware 
corporation  doing  business  therein.  The 
difficulty  of  the  situation  thus  presented 
will  be  apparent. 

For  the  administration  of  these  laws  a 
state  school  tax  department  is  created,  with 
a  state  school  tax  commissioner  in  charge 
and  with  the  secretary  of  state  and  state 
auditor  as  ex-officio  members.  These  laws 
take  effect  in  1922. 

Idaho.  An  Act  was  passed  creating  a 
bureau  of  budget  and  taxation  in  the  office 
of  the  governor.  The  bureau  is  given 
broad  powers  of  investigation  for  the  pur- 
pose of  assisting  the  state  board  of  equal- 
ization, including  the  power  to  investigate 
county  assessment  work;  to  estimate  the 
values  of  public  service  corporations;  to 
investigate  the  tax  laws  of  other  states  and 
to  recommend  to  the  governor  changes  in 
the  tax  laws. 

Iowa.  Secretary  of  the  Executive  Coun- 
cil, Johnson,  sends  copy  of  a  resolution 
adopted  by  the  legislature  providing  for  a 
joint  committee,  consisting  of  four  mem- 
bers from  the  Senate  and  four  from  the 
House,  to  investigate  and  report  to  the 
next  legislature  upon  the  revision  of  the 
tax  laws  of  the  state.  The  committee  is 
directed  to  prepare  such  bills  as  will 
"  provide  adequate  and  fair  means  and 
methods  of  assessment  and  equalization 
and  place  and  distribute  the  burdens  of 
direct  taxation  fairly  and  equitably."  It 
is  authorized  to  employ  such  expert  assist- 
ants as  may  be  necessary,  for  which  an  ap- 
propriation is  made. 
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Maine.  Chairman  Stetson  of  the  state 
board  of  assessors  writes  that  an  act  to 
limit  the  tax  on  gross  receipts  of  railroads, 
for  the  years  1922  and  1923,  to  the  amount 
paid  in  1917;  one  to  provide  an  annual 
3-mill  registration  tax  on  intangibles,  in 
lieu  of  the  general  property  tax,  and  pro- 
posals to  amend  the  constitution,  so  as  to 
authorize  an  income  tax  and  a  tax  on  water 
power  and  hydro-electric  plants,  were  the 
principal  matters  considered.  All  were  de- 
feated except  the  last. 

Massachusetts.  Income  tax  director 
Shaw  writes  that  the  following  laws  have 
been  passed  to  date: 

Taxation  of  Corporations 

Chapter  123  amends  section  71  of  Chap- 
ter 63  of  the  General  Laws,  shortening  the 
time  for  making  appeals  from  certain  de- 
cisions of  the  commissioner* 

Ta.xation  of  Incomes 

Chapter  113  provides  that  persons  claim- 
ing domicile  without  the  commonwealth 
may  file  a  complaint  against  the  commis- 
sioner of  taxation  in  the  superior  court  for 
any  county  within  the  commonwealth.  It 
is  designed  to  furnish  an  adequate  remedy 
at  law  in  the  state  courts,  which  will  ob- 
viate the  necessity  of  trying  domicile  ques- 
tions in  the  federal  courts. 

Chapter  265  limits  the  additional  de- 
ductions allowed  in  the  case  of  business 
incomes  to  the  proportion  of  business  ex- 
penses which  the  taxable  interest  and  divi- 
dends bears  to  the  total  interest  and  divi- 
dends. 

Local  Taxation 

Chapter  202  ;  in  the  codification  of  the 
General  Laws  the  taxation  of  national 
bank  stock  held  by  fiduciaries,  was  erro- 
neously excluded  and  this  act  reinstates  the 
law  in  force  prior  to  the  codification. 

It  is  with  a  deep  sense  of  pain  that  we 
record  the  death  of  former  tax  commis- 
sioner Trefry.  It  is  reported  that  humilia- 
tion and  discouragement  due  to  the  failure 
of  the  governor  to  reappoint  him  for  the 
short  time  which  would  have  elapsed  until 
his  compulsory  retirement  on  account  of 
the  age  limit,  were  contributing  cau'^es  lead- 
ing to  his  death.  The  affection  and  esteem 
in  which  he  was  held  by  his  fellow-towns- 


men are  indicated  by  the  newspaper  head- 
line "  All  Marblehead  mourns  ". 

Minnesota.  Several  ])ills  to  amend  the 
constitution  were  considered,  including  one 
to  authorize  an  income  tax  and  one  for  an 
occupational  tax  based  upon  the  output  of 
ore  mines.  The  former  was  rejected  and 
the  latter  adopted.  Commissioner  Lord  ex- 
presses the  confident  opinion  that  notwith- 
standing this  rejection,  Minnesota  will 
have  an  income  tax  in  the  not  distant 
future. 

An  interim  commission  was  appointed, 
consisting  of  three  members  from  the  Sen- 
ate and  four  from  the  House.  This  com- 
mission is  to  consider  the  matter  of  public 
expenditures  and  the  general  tax  system  of 
the  state  and  report  to  the  next  legislature. 
The  resolution  provides  that  the  tax  com- 
mission shall  work  with  the  commission. 

The  rate  of  tax  upon  the  gross  earnings 
of  telephone  companies  was  increased  from 
3  to  4  per  cent. 

We  are  pleased  to  note  the  reappoint- 
ment of  Judge  Armson  as  a  member  of  the 
Minnesota  Tax  Commission.  This  news 
is  particularly  reassuring,  in  view  of  the 
"  reactionary  "  tendencies  recently  noticed 
in  certain  other  states.  Minnesota  is  to  be 
congratulated  upon  the  reappointment  of 
this  highly  capable  and  efficient  commis- 
si! ner. 

Missouri.  Secretary  Zevely  writes  that 
the  changes  made,  according  to  present  in- 
formation, were  as  follows : 

The  rate  of  taxation  for  general  state 
purposes  was  reduced  from  15  cents  to  10 
cents  on  the  $100  valuation.  The  legisla- 
ture passed  bills  reducing  the  income  tax 
rate  from  one  and  one-half  per  cent  to 
one  per  cent  and  amending  the  law  gov- 
erning the  valuation  of  property  for  fran- 
chise taxes  by  defining  the  word  "  surplus  " 
as  therein  used  to  mean  assets  over  and 
above  liabilities.  Heretofore  the  word  was 
construed  by  the  Missouri  supreme  court 
and  the  federal  courts,  to  mean  capital 
stock,  surplus  and  assets,  without  deduc- 
tion of  liabilities.  The  Governor  vetoed 
both  bills. 

Mr.  Zevely  adds  that  on  April  1st  the 
state  board  of  equalization  equalized  and 
valued  the  property  of  the  state  on  a  basis 
approaching  full  value,  and  in  anticipa- 
tion of  this  action  the  legislature  reduced 
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the  state  rate  to  ten  cents  as  above  stated. 
While  no  change  was  made  in  the  rates  for 
county  or  other  local  municipal  purposes, 
a  law  was  passed  limiting  the  amount  of 
revenue  that  may  be  collected  for  such 
purposes  to  ten  per  cent  of  the  amount 
that  would  have  been  derived  from  last 
year's  levies  had  the  same  been  collected 
in  full.  This  ten  cent  limitation  does  not 
apply  to  schools,  the  respective  school 
boards  retaining  the  power  to  levy  such 
rates  on  the  full  valuation  as  the  constitu- 
tion authorizes. 

We  regret  to  announce  that  w-e  under- 
stand that  the  tax  commission  of  this  state 
is  to  be  supplanted  by  a  budget  commis- 
sioner.    The  act  has  not  come  to  hand. 

Montana.  Executive  Assistant  Edger- 
ton  gives  us  the  following  statement  of  the 
legislation  enacted  at  the  regular  session 
and  at  the  special  session  held  immediately 
thereafter : 

An  Act  submitting  an  amendment  to  the 
constitution,  providing  for  a  state  board  of 
equalization,  having  the  powers  and  duties 
of  a  tax  commission  of  the  most  approved 
type,  including  full  power  to  adjust  indi- 
vidual assessments.  If  this  amendment 
shall  be  adopted,  one  more  state  will  be 
added  to  the  long  list  of  those  w^hich  are 
seeking  to  establish  rational  and  effective 
administration  of  their  tax  laws. 

A  new  inheritance  tax  law  which  is 
almost  identical  with  the  Wisconsin  law. 

A  license  tax  on  those  engaged  in  min- 
ing metals,  equal  to  one  and  one-half  per 
cent  of  the  net  proceeds ; 

A  license  tax  on  those  engaged  in  min- 
ing coal,  equal  to  five  cents  a  ton  for  all 
coal  mined ; 

A  license  tax  on  oil  producers,  equal  to 
one  per  cent  of  the  gross  value  of  all  oil 
produced ; 

A  license  tax  on  manufacturers  of  cement 
and  gypsiun  or  cement  plaster,  equal  to 
four  cents  a  barrel  for  cement  and  twenty 
cents  a  ton  for  plaster  ; 

A  license  tax  on  retail  coal  dealers,  equal 
to  five  cents  a  ton  for  coal  sold,  but  ex- 
cluding coal  sold  for  the  mining  of  which 
a  license  tax  has  been  paid  in  this  state ; 

A  license  tax  on  retail  cement  dealers, 
the  amount  per  barrel  of  cement  and  ton 
of  plaster  being  the  same  as  the  manufac- 
turer's  license   tax   law,   but   cement    and 


plaster  for  the  manufacturing  of  which  a 
license  has  been  paid  in  this  state,  are  ex- 
cluded. 

A  license  tax  on  both  wholesale  and  re- 
tail dealers  in  gasoline  and  distillate,  equal 
to  one  cent  per  gallon  for  all  gasoline  and 
distillate  sold,  the  law  being  so  drawn  that 
the  license  tax  is  paid  but  once,  the  retail 
dealer  being  relieved  from  payment  w^hen 
the  wholesale  dealer  has  paid  a  license  tax 
for  selling  to  the  retailer. 

We  hope  later  to  give  some  account  of 
the  continued  intensive  efforts  of  Mr. 
Edgerton  in  the  interest  of  tax  reforma- 
tion in  Montana  exerted  under  adverse  and 
most  discouraging  conditions. 

Nebraska,  We  are  pleased  to  be  able 
to  note  the  addition  of  this  state  to  the 
"  Tax  Commission  "  states  and  to  "  intro- 
duce "  the  newly  appointed  tax  commis- 
sioner, Mr.  William  H.  Osborne.  He 
writes  as  follows  of  the  important  legisla- 
tion enacted  by  the  recent  legislature : 

"  Our  new  constitution,  having  made  it 
possible  for  a  change  in  the  manner  and 
assessment  of  taxation,  the  legislature 
started  out  with  the  idea  in  view  to  enact 
a  law  for  the  classification  of  intangibles. 
After  rewriting  three  different  sets  of 
bills,  the  matter  finally  went  to  conference 
committee  and  from  there  a  bill  was 
evolved,  passed  and  sent  to  the  Governor 
for  his  signature. 

Briefly  the  bill  contains  the  following 
provisions : 

It  makes  no  changes  in  the  matter  of 
the  assessment  of  tangible  property,  but  it 
provides  for  a  classification  of  intangibles 
at  25%  of  the  rate  applied  to  tangible 
property  in  the  locality  where  listed.  This 
is  equivalent  to  about  3  mills  in  the  aver- 
age country  precinct  and  to  7J/2  mills  in 
some  of  the  municipalities. 

The  bill  also  provides  for  the  assess- 
ment and  taxation  of  property  at  its  actual 
value,  in  lieu  of  the  20%  value  under  the 
old  law. 

Complying  wnth  the  constitutional  pro- 
visions, it  fixes  the  salary  of  the  tax  com- 
missioner at  $5000  per  annum  and  also 
defines  his  duties  and  provides  the  machin- 
ery by  which  the  law  can  be  administered. 
One  of  the  provisions  is,  that  the  tax  com- 
missioner shall  have  the  power  to  order  a 
reassessment    of    any    subdivision    of    the 
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county,  where  such  assessment  has  improp- 
erly omitted  property  or  where  property 
has  been  undervalued  or  overvalued.  The 
expense  is  to  be  borne  by  the  county  where 
such  reassessment  is  made. 

It  also  substitutes  the  tax  commissioner 
as  a  member  of  the  state  board  of  equaliza- 
tion for  the  commissioner  of  public  lands 
and  buildings. 

It  provides  for  the  average  capital  basis 
of  assessment  for  grain,  brokers,  manufac- 
turers of  sugar  and  its  bi-products.  motion 
picture  film  distributors  and  oil  filling  sta- 
tions. 

It  also  revises  and  amends  the  revenue 
law  with  regard  to  domestic  and  foreign 
corporations  and  provides  that  where  the 
tangible  property  of  a  corporation  returned 
for  assessment  purposes,  does  not  equal  the 
value  of  its  paid  up  capital  stock,  the  sur- 
plus shall  be  taxed  as  intangibles. 

It  exempts  building  and  loan  associations 
from  taxation  upon  their  capital  stock,  but 
taxes  the  stock  in  the  hands  of  the  indi- 
vidual at  the  intangible  rate,  where  the 
stock  is  held  for  investment. 

It  also  provides  for  reports  to  the  tax 
commissioner,  upon  blanks  to  be  prescribed 
by  him,  by  public  utility  corporations,  and 
that  the  tax  commissioner  shall  determine 
and  fix  the  franchise  value,  if  any,  of  this 
class  of  property. 

Nevada.  Captain  Fletcher,  Secretary  of 
the  Commission  writes  that  the  legisla- 
ture of  1921  made  no  changes  in  the  taxa- 
tion laws  of  the  state,  and  proposed  no 
changes  in  the  constitution.  It  was  the 
first  legislature  to  have  an  executive  budget 
before  it.  Beyond  paring  down  the  esti- 
mates of  the  budget  about  forty  thousand 
dollars,  it  really  did  nothing  noteworthy. 
"  Perhaps  its  chief  claim  to  respect  is  in 
the  things  it  prevented." 

New  Hampshire.  From  Secretary  Hale 
we  learn  that  the  defeat  of  the  income  tax 
amendment  left  the  legislature  without 
any  important  program,  and  the  action  of 
the  session  in  regard  to  taxation  was  rather 
more  negative  than  positive.  The  legisla- 
ture refused  to  exempt  from  taxation  new 
homes  and  improvements  on  farm  build- 
ings and  defeated  an  attempt  to  pass  a  law 
taxing  income  from  intangibles  at  the  pro- 
portional rate  in  each  locality  and  one  to 
repeal  a  law  enacted  in  1919,  imposing  a 


poll  tax  on  women.  A  temporary  act 
passed  in  1919  permitting  the  public  ser- 
vice commission  and  the  tax  commission  to 
exempt  from  taxation  any  street  railway 
which  had  been  unable  during  that  year 
to  meet  its  operating  expenses  and  fixed 
charges,  was  extended  to  include  the  year 
1923,  unless  the  next  legislature  shall  de- 
termine that  conditions  warrant  the  repeal 
of  the  act  or  its  permanent  establishment 
as  a  part  of  the  tax  law. 

Existing  exemptions  in  favor  of  the 
veterans  of  the  Civil  War  relating  to  the 
poll  tax  and  property  tax  were  extended 
to  veterans  of  the  Spanish-American  War 
and  of  the  Philippine  Insurrection.  The 
only  exemption  extended  to  the  soldiers  of 
the  \\'orld  War  was  from  payment  of  the 
poll  tax,  in  the  discretion  of  the  select- 
men, to  those  who  were  disabled  in  service, 
the  exemption  to  commence  April  1,  1922. 

The  most  important  act  relating  to  taxa- 
tion was  the  passage  of  a  bill  placing  a 
flat  rate  of  2%  on  the  transfer  at  death  of 
all  personal  property  of  non-residents  sit- 
uate in  the  state.  This  act  was  worked 
out  by  Mr.  Matthews  along  the  lines  of 
his  paper  at  the  New  England  conference 
and  of  his  paper  published  in  the  February 
issue  of  the  Bulletin. 

Another  act  was  passed  making  improve- 
ments in  the  administrative  features  of  the 
legacy  and  succession  tax  law. 

New  Jersey.  President  Jess  states 
that  the  legislature  enacted  a  number  of 
tax  laws,  largely  in  the  nature  of  strength- 
ening the  existing  machinery,  although  the 
revival  of  the  recent  special  tax  commis- 
sion, for  the  purpose  of  drafting  their 
recommendations  into  bill  form,  looks 
toward  a  notable  change  in  the  taxing 
system. 

This  provision  brings  to  life  the  tax 
commission  of  1919  and  calls  upon  this 
commission  to  prepare,  for  presentation  to 
the  1922  legislature,  a  bill  or  bills  which 
will  provide  for : 

1.  The  elimination  of  all  personal  prop- 
erty, including  machinery,  raw  materials, 
stock  on  hand,  investments  and  accounts 
from  taxation  under  the  property  tax. 

2.  A  state  income  ta-\,  on  a  sliding  scale, 
on  all  incomes  in  excess  of  $1,000. 

3.  A  referendum  to  the  voters,  at  the 
general    election    to    be    held    November, 
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1922,  upon   the  adoption   or   rejection   of 
these  bills. 

Another  law  of  especial  interest  is 
Chapter  350,  which  gives  power  to  the 
state  board  to  order  or  make  a  complete 
reassessment  in  any  taxing  district  accord- 
ing to  rules  to  be  prescribed  by  the  board. 

Chapter  271  gives  the  state  board  power, 
after  investigation,  to  file  a  complaint  in 
the  office  of  the  supreme  court,  setting 
forth  charges  against  an  assessor  who  has 
wilfully  or  intentionally  failed,  neglected 
or  refused  to  comply  with  the  tax  laws. 
The  power  of  removal  is  in  the  court. 
Any  assessor  removed  shall  not  be  eligible 
to  hold  the  office  again  for  five  years. 

Chapter  138  requires  the  application  of 
the  tax  rates  of  the  current  year  to  the 
valuation  of  first  and  second  class  railroad 
property.  The  law  previously  provided 
that  the  valuation  and  the  assessment  of 
the  tax  on  second  class  railroad  property 
should  be  completed  by  the  first  day  of 
November  of  each  year.  Under  this  law 
it  was  necessary  for  the  state  board  to  use 
the  only  tax  rates  then  available,  which 
were  those  of  the  j^ear  previous  to  that  for 
which  the  taxes  were  intended.  This  also 
required  the  use  of  the  average  of  those 
tax  rates.  Under  Chapter  138  the  board 
is  required  to  complete  its  valuation  by 
the  first  day  of  November,  and  to  give  the 
railroads  an  opportunity  to  review  the  val- 
uation, not  the  completed  tax  assessment. 
The  tax  rates  to  be  applied  to  this  valua- 
tion are  the  rates  of  the  year  for  which  the 
taxes  are  intended. 

One  section  of  this  act  calls  upon  the 
board  to  revise  the  assessment  of  railroad 
taxes  for  this  year,  already  certified  to  the 
comptroller  and  for  which  bills  have  been 
submitted  to  the  railroad  companies.  This 
provision  calls  for  the  substitution  of  the 
new  rates,  now  being  received,  for  the 
rates  of  last  year,  and  the  application  of 
the  new  rates  to  the  revised  valuations. 
This  will  result  in  a  substantial  increase 
in  the  taxes  on  second  class  property  and 
also  in  the  average  tax  rate  to  be  applied 
to  the  first  class.  This  assessment  must  be 
completed  and  filed  with  the  comptroller 
and  the  companies  by  June  first. 

Chapter  110  will  obviate  the  necessity 
of  certiorari  proceedings  to  review  the  as- 
sessment of  miscellaneous  corporation  taxes 
on  those  companies  that  have  failed  to  file 
reports,  as  required  by  the  law,  and  which 


have  been  assessed  on  the  full  authorized 
capital  stock,  in  default.  Under  the  orig- 
inal law,  a  corporation  had  four  months 
in  which  to  appeal  to  the  board  and  to 
show  that,  through  negligence,  it  had  failed 
to  file  its  report  and  was  entitled  to  a  re- 
duction, because  the  amount  of  the  issued 
capital  stock  was  less  than  the  full  author- 
ized capital  stock.  After  the  four  months 
had  elapsed  it  was  necessary  for  the  cor- 
porations to  have  the  proceedings  reviewed 
by  certiorari  to  the  supreme  court.  The 
court  always  allowed  the  certiorari  if  the 
facts  were  as  represented.  Chapter  110 
simply  abolishes  the  four  months'  limit 
and  allows  the  board  to  review  a  miscel- 
laneous corporation  assessment  at  any 
time,  completely  doing  away  with  the 
necessity  of  certiorari  proceedings. 

New  Mexico.  From  Chairman  Saint 
we  learn  that  the  chief  tax  legislation  en- 
acted was  the  act  codifying  and  revising 
the  taxation  and  revenue  laws.  This  act  is 
an  imposing  one,  comprising  73  printed 
pages  and  is  thus  too  long  to  note  in  de- 
tail. We  observe  the  following  interesting 
features : 

The  county  assessor  is  given  increased 
allowances  for  assistants  and  for  expenses ; 
a  tax  limit  is  fixed  for  local  units,  based 
upon  the  expenditures  of  the  previous  year 
plus  5  per  cent,  with  provision  for  modifi- 
cation, upon  application  to  the  tax  com- 
mission ;  a  budget  law  is  enacted,  to  be 
prepared  by  the  Governor,  which  definitely 
controls  the  legislative  appropriations. 

A  full-fledged  state  tax  commission  is 
provided,  with  six-year  terms  of  office,  and 
full  power  and  authority  over  local  bud- 
gets and  over  the  work  of  local  assessors, 
including  the  power  to  order  reassessments. 
The  commission  has  original  jurisdiction 
to  assess  public  utility  property ;  mines  and 
oil  and  gas  properties  ;  the  shares  of  banks, 
trust  companies,  building  and  loan,  mort- 
gage loan  and  savings  loan  associations. 

The  assessment  of  public  utility  prop- 
erty is  required  to  be  at  the  valuation  de- 
termined by  federal  appraisal,  plus  addi- 
tions since  such  appraisal,  to  be  determined 
by  the  tax  commission ;  allocation  of  the 
value  of  rolling  stock  to  the  state  is  to  be 
made  upon  the  basis  of  days  in  the  state. 

Definite  methods  of  valuation  for  mines 
and  oil  properties  are  set  out  in  the  statute 
and    the   tax    commission    is    given   broad 
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powers  and  the  right  to  employ  expert  ap- 
praisers to  assist  in  appraisals. 

All-told  the  legislation  of  this  state  ap- 
pears to  be  the  most  important  that  has 
come  to  our  attention. 

New  York.  A  considerable  portion  of 
the  legislation  relates  to  the  details  of  the 
plan  for  the  consolidation  of  taxing  func- 
tions in  the  hands  of  the  state  tax  commis- 
sion, which  was  referred  to  in  the  April 

BULLETIX. 

The  act  described  in  that  issue  has  been 
signed  and  is  chapter  90.  Under  its  pro- 
visions the  transfer  of  the  duties  now  ex- 
ercised by  other  officials  takes  effect  July  1. 
The  president  of  the  tax  commission  is 
given  sole  authority  over  the  administra- 
tion of  the  commission  with  power  to  ap- 
point and  remove  the  secretary  and  other 
assistants  and  to  fix  their  salaries.  An- 
other act  (Ch.  445)  increases  the  salary 
of  the  president  of  the  commission  from 
$10,000  to  $12,000  and  of  the  other  mem- 
bers from  $8500  to  $10,000. 

Chapter  214  amends  the  personal  income 
tax  law  by  limiting  the  deduction  for  bad 
debts  to  such  as  have  been  included  in  in- 
come or,  in  the  case  of  those  existing  on 
January  1,  1919,  to  the  extent  of  their 
value  on  that  date.  This  accords  with  the 
rulings  under  the  original  law. 

Chapter  267  amends  the  same  law  by 
omitting  interest  on  additional  taxes  found 
due  in  case  payment  is  made  within  ten 
days  from  notice. 

Chapter  300  authorizes  cities  of  the 
second  and  third  classes  to  establish  a  de- 
partment of  assessment  and  taxation  in 
place  of  the  existing  taxing  officials.  It 
should  result  in  greatly  improved  condi- 
tions in  such  cities. 

Various  bills  were  passed  by  the  legisla- 
ture and  are  awaiting  action  by  the  gov- 
ernor. It  is  believed  that  all  will  be  ap- 
proved, as  they  relate  largely  to  the  details 
of  the  plan  of  consolidation  or  are  other- 
wise generally  understood  to  be  adminis- 
tration measures,  adopted  as  the  result  of 
full  consideration  by  the  committees. 

Several  amendments  to  the  personal  in- 
come tax  law  will  result,  one  changing  the 
method  of  determining  gain  or  loss  from 
the  sale  of  capital  assets,  to  conform  to 
the  recent  decisions  of  the  Supreme  Court ; 
one  as  to  publicity  of  tax  returns ;  one  ex- 
tending  the   distribution   of    the    yield    to 


school  districts;  and  one  exempting  divi- 
dends of  personal  service  corporations,  sub- 
ject to  the  corporation  income  tax. 

Other  bills  would  change  the  license  fee 
on  foreign  corporations  having  non-par 
value  stock,  making  it  six  cents  per  share; 
the  corporation  franchise  tax  on  net  in- 
come, as  to  allocation  of  income  to  the 
state  and  the  minimtmi  tax  in  the  case  of 
corporations  having  stock  without  par 
value,  and  as  to  distribution  of  the  yield, 
extending  it  to  school  districts. 

Others  amend  the  inheritance  tax  law. 
One  removes  the  exemption  in  the  case  of 
charitable  or  educational  bequests  to  for- 
eign corporations,  unless  the  laws  of  its 
state  of  incorporation  grant  similar  exemp- 
tion to  bequests  of  New  York  residents. 
Another  is  designed  chiefly  to  provide  for 
the  transfer  of  administration  to  the  tax 
commission,  but  makes  changes,  as  follows : 
The  tax  is  imposed  upon  transfers  of  a 
"  bargainor  "  as  well  as  of  a  grantor,  etc. ; 
refunds  are  subject  to  the  approval  of  the 
comptroller ;  all  appraisers  are  placed 
upon  a  salary  basis  and  are  to  be  appointed 
by  the  president  of  the  tax  commission, 
subject  to  the  approval  of  the  governor, 
and  the  chairmen  of  the  finance  committee 
of  the  Senate  and  the  ways  and  means 
committee  of  the  Assembly;  no  deduction 
will  be  allowed  from  the  appraised  value 
of  the  property  transferred,  incurred  by 
the  decedent  in  connection  with  property 
without  the  state  and  not  subject  to  tax; 
a  transfer  made  by  a  decedent  within  two 
years  prior  to  death  will  be  presumed  to 
have  been  made  in  contemplation  of  death. 

A  joint  resolution  was  adopted  contin- 
uing to  March  1,  1922,  the  legislative  com- 
mittee on  taxation  which  has  been  consid- 
ering tax  changes  during  the  past  two  years, 
the  result  of  whose  work  is  reflected  in  the 
legislation  above  noted.  It  is  understood 
that  the  committee  will  devote  attention  to 
public  utility  taxation. 

The  organization  of  the  new  tax  com- 
mission has  been  effected  by  the  appoint- 
ment as  president  of  Walter  W.  Law.  Jr., 
who  was  a  member  of  the  Assembly  from 
1914  to  1916  and  of  the  Senate  of  1920. 
Walter  H.  Knapp,  formerly  a  member  of 
the  commission  and  its  president,  is  rein- 
stated as  a  member  and  John  J.  Merrill 
retains  membership.  Messrs.  Walsh  and 
Smith  retire. 
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North  Carolina.  We  are  informed  of 
the  appointment  of  A.  D.  Watts,  as  Com- 
missioner of  Revenue  in  charge  of  the 
newly  created  Department  of  Revenue. 
Mr.  Watts  was  formerly  Collector  of  In- 
ternal Revenue  for  the  District  of  North 
Carolina. 

Oklahoma.  Owing  to  the  differing 
political  control  of  the  respective  houses, 
which  finally  resulted  in  a  dead-lock,  it  is 
difficult  to  speak  with  certainty  but  we  are 
reliably  informed  that  at  least  two  laws 
were  enacted  affecting  taxation.  One  law- 
amends  the  income  tax  law  and  the  other 
gives  the  courts  jurisdiction  to  test  the 
legality  of  taxes  and  to  enjoin  their  collec- 
tion if  found  illegal.  This  latter  act  reme- 
dies a  situation  which  has  caused  consider- 
able hardship,  as  the  law  has  heretofore 
not  authorized  resort  to  the  courts  in  tax 
cases  where  the  question  was  as  to  the 
legality  of  the  action  of  an  administrative 
officer. 

Vermont.  Commissioner  Morse  advises 
that  no  constitutional  changes  were  pro- 
posed which  would  affect  taxation  and  that 
no  important  legislative  changes  were  made. 
A  bill  providing  for  the  taxation  of  intan- 
gibles was  defeated  as  was  also  an  equal- 
ization measure.  A  poll  tax  law  was 
passed  making  the  tax  half  what  it  has 
heretofore  been,  but  including  both  men 
and  women.  A  law  was  passed  raising  the 
exemption  granted  to  soldiers  of  the  Civil 
War  from  $500  to  $1000,  provided  that 
the  entire  estate  of  such  soldier  and  his 
wife  do  not  exceed  $1500.  A  law  was 
passed  exempting  real  estate  owned  by  the 
American  Legion  so  long  as  the  same  is 
used  for  the  purposes  of  the  post,  thus 
putting  the  American  Legion  on  the  same 
basis  as  the  Grand  Army  has  heretofore 
been.      Other  changes  were  merely  reme- 


dial and  touch  upon  the  administrative 
rather  than  the  substantive  side,  and  these 
changes  were  few  and  unimportant. 

Washington.  We  are  able  to  supple- 
ment the  notes  in  the  April  Bulletin 
through  the  kindness  of  assistant  super- 
visor of  taxation  Ruddock.  An  act  was 
passed  imposing  a  poll  tax  of  $5.  Em- 
ployers are  required  to  deduct  the  tax 
from  the  wages  of  such  employees  as  do 
not  themselves  pay  the  tax  and  they  be- 
come directly  liable  upon  failure  to  deduct. 
Strict  provisions  for  enforcement  are 
made;  four-fifths  of  the  tax  goes  to  the 
state  and  one-fifth  to  the  county ;  the  tax 
is  made  a  lien  on  the  real  and  personal 
property  of  the  taxpayer ;  jurors  and  wit- 
nesses are  required  to  exhibit  receipts  for 
paj-ment  of  the  tax  before  receiving  their 
fees. 

The  inheritance  tax  department  was 
transferred  to  the  oifice  of  the  attorney 
general,  as  required  by  the  new  adminis- 
trative code.  An  act  (Ch.  51)  exempts 
from  inheritance  tax  bequests  for  chari- 
table and  educational  purposes  within  the 
state. 

Chapter  60  amends  the  law  with  refer- 
ence to  the  listing  of  property  by  manu- 
facturers, refiners  and  rectifiers. 

Chapter  63  amends  the  law  with  respect 
to  fisheries  and  fishing  licenses  and  excise 
taxes  on  fish. 

Chapter  64  amends  the  law  authorizing 
expenses  by  the  state  authorities  for  forest 
protection,  with  provision  for  a  lien  upon 
the  property  patrolled. 

Chapter  74  amends  the  law  as  to  fees 
for  inspection  of  agricultural  commodities. 

Under  the  new-  administrative  code  for- 
mer tax  commissioner  Thatcher  becomes 
supervisor  of  the  division  of  taxation  in  the 
department  of  taxation  and  examination. 
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TAX  EXEMPTIONS  IN  THE  INCOME  TAX 

A  PARTIAL  REMEDY 

A.   E.  JAMES 

Much  has  been  said  and  written  of  the  in  whole  or  in  part  and  by  so  much  in- 
dangers  of  tax  exemptions;  of  the  effect  crease  the  burden  upon  others.  The  in- 
xipon  the  revenues;  of  the  class  distinc-  direct  effects  are  still  more  unfortunate. 
tions  raised.  In  particular  there  is  in  State  and  municipal  bonds  are  issued  for 
many  quarters  a  well-developed  sentiment  improvements  which  may  contribute  to 
condemning  the  exemptions  in  the  federal  social  welfare  but  which  are  no  more  im- 
income  tax.  It  has  been  pointed  out  that  portant  to  society  than  is  private  enter- 
income  from  many  federal,  all  state  and  prise.  The  present  surtaxes  upon  incomes, 
all  municipal  bonds,  all  salaries  of  federal  however,  discriminate  in  favor  of  exempt 
constitutional  officers,  except  those  elected  securities  to  such  an  extent  that  on  the 
or  appointed  since  the  enactment  of  the  largest  income  classes  an  investment  in  a 
income  tax  act,  and  all  salaries  of  state  six  per  cent  municipal  bond  equals  in  re- 
and  municipal  officers  are  exempted  from  turn  an  investment  in  property,  the  income 
the  federal  income  tax.  This  exemption,  from  which  is  taxable,  yielding  twenty-two 
it  is  said,  raises  artificial  distinctions  be-  per  cent.  Such  a  discrimination  withdraws 
tween  classes  of  income,  causes  an  artifi-  investment  funds  from  taxed  sources,  dries 
cial  distribution  of  invested  capital,  divert-  up  the  source  of  the  public  revenue,  and 
ing  it  from  productive  enterprise  to  non-  fosters  demands  for  further  inroads  by 
productive  public  activities.  But  in  all  claims  for  additional  exemptions, 
this  extensive  literature  of  condemnation.  Even  if  the  present  exemptions  are 
there  seem  to  be  little,  if  any,  constructive  legally  inescapable,  a  way  exists  to  avoid 
suggestions.  to  a  great  extent  the  present  evil  effects. 

The  basis  of  the  exemption  is  legal.     In  Under  the  present  law,  exempt  income  is 
particular  it  rests  upon  the  supposed  lack  taken  off  the  top  of   the  surtax  schedule, 
of  power  in  the  federal  government  to  tax  By  taking  it  off  the  bottom,  the  taxed  in- 
the  income  derived  by  private  individuals  come  of  an  individual  having  exempt  in- 
from    services    rendered    or    from    funds  come  would  be  taxed  at  the  rates  which 
loaned  to   states   and   their  local    subdivi-  would  be  imposed  upon  such  taxed  income 
sions,  or  the  income  derived  by  private  in-  -were  the  whole  income  taxable. 
dividiials  from  services  rendered  in  federal  Taking  an  example  of  the  effect  of  this 
constitutional  office.     The  Supreme  Court,  proposal,  the  plan  works  out  as  follows,  at 
at  least  as  to  the  last,  has  spoken  finally,  present  rates  on  an  income  of  $100,000: 
and  however  wrong  we  may  regard  its  de- 
cision to  have  been,   that  decision  stands,  J^^^L         t  "^'i;. 

,    .                            ,     \                 ^                       -.Z.  Taxable         Taxable 

and  m  reason  at  least  seems  to  carrv  with  ^     ,  .                                  ^                 «  „^^^^ 

.      ,         ,     ,         ,■     ^     r  ^         _'.•  Total  income   $100,000       $100,000 

It  the  whole  subject  of  present  exemptions.      ^ess  exempt  50.000 

If  this  be  so,  is  there  in  fact  any  relief 

short  of  another  amendment  to  the  federal  Taxable  $50,000      $100,000 

Constitution    making    effective    the    words      -^urtax 5.510  23,510 

ur                 1.    i.                                J     ,•    „j  >>      ^^„r  Normal  tax  ($2,000  exempt) .       3,680              7.d»o 

from    whatever    source    derived,       now  ^^  '  ^  '        ^  . 

plainly    a    part    of    the    Constitution    but  Total  tax $9,190        $31,190 

erased  by  the  decision  of  the  court? 

It  is  manifestly  unjust  that  individuals,  The    present    law    exempts   $22,000    of 

alike  in  every  circumstance  of  income,  de-  actual  tax  on  an  income  of  $50,000  exempt 

ductions  and  exemptions,   except  only  the  from  tax. 

source  of  the  incomes,  should  pay  taxes  at  Now    suppose    the    exempt    $50,000    is 

different    rates    and    in    greatly    different  taken  off  the  bottom,  using  the  same  rates 

amoimts ;  that  some  should  escape  taxation  the  tax  would  be : 
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Income  tax  on  $100,000,  if  all  taxable. . .  .  $31,190 
Less  income  tax  on  $50,000  exempt 9,190 

$22,000 

This  proposal  ta:xes  the  top  $50,000,  re- 
ducing by  $12,810  the  discrimination  now 
existing  in  a  case  such  as  that  illustrated. 

It  is  suggested  that  this  result  can  be 
accomplished  without  constitutional  objec- 
tion by  language  somewhat  as  follows : 

The  tax  upon  the  net  income  as  defined  in  sec- 
tion —  shall  in  the  first  instance  be  computed 
(i)  at  the  rates  provided  in  section  —  without 
allowance  as  to  income  exempted  but  reported  in 
accordance  with  the  provisions  of  section  —  as  if 
such  income  were  fully  taxable ;  (2)  there  shall 
be  computed  the  amount  of  normal  tax  and  sur- 
tax under  said  section  upon  the  income  so  ex- 
empted as  if  such  income  constituted  the  entire 
net  income  of  the  taxpayer;  and  (3)  the  tax  as- 
sessed shall  be  the  difference  between  the  tax  as 
computed  under  (i)  and  the  tax  computed  under 
(2). 


Still  further  equalization  can  be  secured 
if  desirable.  While  the  court  has  jealously 
guarded  "  gross  income ",  it  has  practi- 
cally left  Congress  a  free  hand  in  defining 
"  net  income ".  It  is,  therefore,  legally 
possible  to  avoid  still  further  the  effect  of 
exempt  income  by  defining  legal  deductions 
as  so  much  of  the  enumerated  deductions 
as  exceed  the  exempt  income.  In  this 
manner,  in  all  cases  in  which  exempt  in- 
come is  less  than  the  deductions  and  ex- 
emptions, incomes  including  exempt  income 
can  be  placed  upon  complete  parity  with 
income  derived  from  sources  which  are 
fully  taxable. 

Taxpayers  are  entitled  to  expect  from 
the  new  Congress  a  substantial  reduction 
of  surtax  rates.-  In  so  far  as  a  provision 
such  as  the  one  suggested  will  provide  ad- 
ditional revenue  and  make  possible  a  gen- 
eral reduction,  it  would  seem  to  warrant 
full  and  careful  consideration. 


THE  TAX  PROBLEM  IN  MANITOBA 

ARCH.   B.   CLARK 

Professor  of  Pohtical  Economy,  University  of  Manitoba 

Reprinted  from  Mamtoba  Free  Press 


The  present  situation  in  respect  of  pro- 
vincial and  municipal  finance  has  given 
added  strength  to  the  movement  which  has 
been  in  progress  for  some  years  in  favor  of 
a  more  equitable  distribution,  as  between 
different  classes  of  the  community,  of  the 
growing  burden  of  taxation.  At  the  same 
time,  the  reiterated  and  insistent  demand 
of  the  Winnipeg  city  council  for  authority 
from  the  provincial  legislature  to  levy  a 
city  income  tax  now  promises  at  last  to 
bring  the  matter  to  an  issue. 

The  long-drawn-out  discussion  of  the 
subject,  though  exasperating  enough  to 
those  on  whom  the  present  system  presses 
most  heavily,  has  not  been  wholly  without 
advantage.  It  has  had  a  distinctly  educa- 
tive influence,  with  the  result  that  the  essen- 
tial principles  of  any  sound  system  of  taxa- 
tion have  come  to  be  more  widely  appre- 
ciated, at  least  amongst  the  all  too  limited 
percentage  of  the  citizens  who  have  taken 
an  active  and  intelligent  interest  in  the 
subject.  Public  ignorance  and  apathy, 
however,  constitute  an  ever  present  menace. 


And,  amid  the  clash  of  conflicting  inter- 
ests, there  is,  more  especially  in  the  circum- 
stances of  the  present,  a  very  real  and  ap- 
parent risk  that  the  vital  interests  of  the 
general  community  in  securing  an  equitable 
and  economical  system  of  taxation  may  be 
lost  to  sight  or  subordinated  to  considera- 
tions of  temporary  expediency.  The  time 
seems  opportune,  therefore,  for  a  brief  re- 
statement of  the  problem,  and  of  the  prin- 
ciples which  must  be  observed  in  its  solu- 
tion. 

The  whole  system  of  provincial  and 
municipal  taxation  stands  in  need  of  re- 
vision, and  in  particular  is  there  need  for  a 
reconsideration  of  the  principles  governing 
the  relations  between  the  revenue  systems 
of  the  province  and  the  municipality.  Re- 
form of  this  character  must  in  the  nature 
of  things  be  a  gradual  process.  But  the 
proposals  now  under  discussion  for  the  in- 
troduction of  a  personal  income  tax  on 
residents,  and  the  substitution  of  a  tax  on 
the  net  profits  of  business  for  the  existing, 
corporation  and  municipal  business  taxes^ 
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may,  if  rightly  dealt  with,  result  in  a  sub- 
stantial advance. 

THE  BASIS  OF  LOCAL  TAXATION 

The  difficulties  of  the  present  situation 
have  had  their  origin  in  the  steady,  and  to 
a  considerable  extent  inevitable  growth  of 
public  expenditure,  and  in  the  fact  that  in 
the  urban  municipalities  the  necessary  taxa- 
tion is  concentrated  to  an  excessive  extent 
on  the  owners  of  real  property.  The  result 
is  that  the  municipal  revenue  system  is  un- 
stable, expanding  in  a  way  that  tempts  to 
extravagance  in  times  of  real  estate  activ- 
ity, and  contracting  to  a  degree  that  entails 
financial  embarrassment  in  times  of  depres- 
sion in  the  real  estate  market. 

It  is  true  that  the  benefits  of  municipal 
expenditure  on  specifically  local  services 
such  as  water  supply,  fire  protection,  public 
lighting,  drainage,  provision  and  mainten- 
ance of  streets,  etc.,  while  shared  in  by  the 
citizens  generally,  do  in  the  long  run  accrue 
in  the  main,  directly  or  indirectly,  to  the 
owners  of  real  property  and  those  engaged 
in  business  in  the  locality.  So  far,  there- 
fore, the  benefit  basis  of  taxation  can  be 
fairly  advanced  in  defence  of  the  reliance 
of  the  municipal  revenue  system  on  the 
real  property  and  business  taxes. 

Business,  however,  is  mobile,  and  any 
municipal  or  provincial  business  tax  is 
necessarily  limited  by  the  risk  of  driving 
business  beyond  the  jurisdiction  of  the  tax- 
ing authority.  On  the  other  hand,  bearing 
in  mind  the  qualification  that  a  very  heavy 
tax  on  building  value  may  in  the  long  run 
check  building,  real  property  can  be  fairly 
described  as  immobile ;  and  thus,  where  in 
different  municipalities  taxes  have  to  be 
levied  at  different  rates,  it  is  the  most  avail- 
able object  of  taxation.  Hence  the  ten- 
dency of  local  governments  everywhere  to 
rely  for  their  revenue  chiefly  on  the  taxa- 
tion of  real  estate. 

REAL   INCIDENCE  OF  TAXES 

So  far  as  such  taxes  are  for  the  main- 
tenance of  specifically  local  services,  they 
are  not  actually  onerous  taxes  but  beneficial 
rates,  the  revenue  from  which  is  so  spent 
as  to  confer  upon  the  taxpayers  a  direct 
and  peculiar  benefit  more  or  less  commen- 
surate with  the  burden  they  entail.  To 
that  extent  they  are  no  real  burden  on  the 
property  owner  or  business  man. 

Further,   it   must   not   be   assumed   that 


whatever  burden  there  is  in  the  real  prop- 
erty and  business  taxes  is  ultimately  borne 
by  those  on  whom  they  are  immediately 
imposed.  In  the  long  run  the  business  man 
must  get  the  ordinary  rate  of  profits  ap- 
propriate to  his  business,  and  thus  the  busi- 
ness tax  tends  to  be  shifted,  in  the  form 
of  lower  rent,  to  the  landlord,  if  based  on 
rental  value  as  at  present ;  and,  in  the  form 
of  higher  prices  or  fees,  to  the  consumer 
of  the  goods  or  services  supplied,  if  based 
on  net  profits  as  now  proposed. 

Similarly,  in  the  case  of  the  real  prop- 
erty tax,  that  part  which  is  a  tax  on  build- 
ing value  tends  to  be  shifted,  in  the  form 
of  increased  rent,  to  the  tenant  or  occupier, 
and  through  him,  in  case  of  business  prem- 
ises, to  the  consumer  of  the  commodity  or 
service  supplied ;  since  if  the  building 
owner  does  not  obtain  the  ordinary  rate  of 
profit  on  such  investments  the  supply  of 
buildings  will  fall  short  of  the  demand  and 
rents  will  rise. 

That  part  of  the  real  property  tax,  how- 
ever, which  is  a  tax  on  pure  land  value 
does  indeed  fall  on  the  land  owner,  but  not 
necessarily  on  the  present  owner.  In  so  far 
as  the  tax  is  an  old  tax,  its  capitalized 
value,  together  with  that  of  any  anticipated 
rise,  would  be  deducted  from  the  price 
paid,  and  thus  we  must  assimie  that  the 
real  burden  has  so  far  been  shifted  to  the 
seller. 

These  considerations  must  not  be  ignored 
when  estimating  the  tax  burden  borne  by 
the  present  owners  of  real  property.  But 
even  thus,  there  can  be  no  question  that 
the  rapid  growth  of  the  tax  within  the  last 
decade  has  rendered  that  burden  excessive, 
for  just  as  the  old  tax,  with  any  foreseen 
increase,  capitalized,  was  shifted  to  the 
seller,  so  present  owners  who  may  wish  to 
sell  will  suffer  from  the  capitalization  of 
the  newer  and  unforeseen  additions  to  the 


tax. 


INCREASE  IN  ONEROUS  TAXES 


This  rapid  rise  in  the  tax  rate,  more- 
over, cannot  for  the  most  part  be  ascribed 
to  expenditure  on  those  specific  services 
which  tend  to  enhance  the  value  of  real 
property.  Rather  it  must  be  attributed  to 
the  steady  rise  in  the  number  and  expen- 
siveness  of  the  more  general  provincial  or 
even  national  services  at  present  perfonned 
by  our  municipal  governments,  such  as  edu- 
cation, poor  relief,  police  protection,  care 
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of  public  health,  and  administration  of 
justice.  The  revenue  required  for  such 
general  services  involves  the  imposition  of 
onerous  taxes,  and  in  any  sound  system  of 
public  finance  such  taxes  should  be  based 
on  ability  to  pay.  But  in  a  modern  society 
such  as  ours,  with  its  great  and  growing 
variety  in  the  forms  of  wealth,  the  posses- 
sion of  real  property  can  no  longer  be  taken 
as  practically  the  sole  measure  of  ability 
to  pay. 

Indeed,  under  the  present  system  of  taxa- 
tion on  capital  value,  the  growing  burden 
of  the  real  property  tax  has  fallen  heavily 
on  the  owners  of  vacant  land,  w'ith  results 
highly  detrimental  in  many  cases  to  the 
financial  position  of  the  municipalities 
themselves.  Increasing  taxation  on  capital 
value  is  certainly  a  most  effective  method 
of  cheapening  land.  In  fine,  it  amounts 
to  a  fairly  rapid  process  of  confiscation. 
Thus  nationalization  or  municipalization  of 
land  value  is  to  be  attained  by  the  gentle 
process  of  theft.  "  '  Convey,'  the  wise  it 
call.  '  Steal !'  foh !  a  fico  for  the  phrase," 
said  Ancient  Pistol.  But  governments  no 
more  than  individuals  may  violate  the  laws 
of  justice  with  impunity.  Short  cuts  to 
the  social  millennium  invariably  terminate 
in  a  financial  bog.  Witness  the  condition 
of  many  of  the  urban  municipalities  of 
western  Canada  today. 

A  PROVINCIAL  INCOME  TAX 

The  argument  for  broadening  the  basis 
of  taxation  by  the  introduction  of  a  per- 
sonal income  tax  is  thus  irresistible,  whether 
looked  at  from  the  standpoint  of  justice  to 
the  taxpayers  or  from  that  of  the  financial 
needs  of  the  municipalities.  But  a  per- 
sonal income  tax  should  be  levied  only 
upon  residents  of  the  province,  at  their 
place  of  residence  and  in  respect  of  their 
whole  net  incomes  from  whatever  source 
arising.  The  rate,  too,  should  be  progres- 
sive or  graduated,  in  order  that  the  tax 
may  correspond  as  nearly  as  possible  wnth 
the  respective  abilities  of  the  different  tax- 
payers. Its  principle  is  one  wholly  inap- 
plicable to  the  taxation  of  business,  whether 
incorporated  or  unincorporated. 

Further,  the  basis  of  income  itself,  under 
modern  conditions,  is  not  local,  and  an  in- 
come tax  is  therefore  more  likely  to  prove 
equitable  and  productive  in  proportion  as 
the  area  over  which  it  is  levied  is  increased. 
It  should  accordingly  be  a  provincial  and 


not  a  municipal  tax,  the  exemption  of 
actual  farmers'  income  under  present  con- 
ditions being  matter  for  deliberation.  Fin- 
ally, the  administration  of  the  tax  should 
be  entirely  in  the  hands  of  the  central 
authority ;  for  there  is  a  superabundance 
of  historical  experience  to  support  the 
position,  arrived  at  after  prolonged  investi- 
gation by  the  American  National  Tax 
Association,  that  centralized  administrative 
control  is  essential  to  the  success  of  an  in- 
come tax. 

Now  the  proposed  Winnipeg  city  income 
tax  sins  in  these  very  respects:  (1)  It  is 
on  altogether  too  narrow  a  basis  to  be 
either  equitable  or  productive.  (2)  It  is 
not  a  pure  income  tax  on  residents,  but  a 
mixture  of  personal  income  tax  and  busi- 
ness tax — an  impossible  attempt  to  make  a 
good  palatable  blend  of  two  very  different 
principles  of  taxation,  ability  to  pay  and 
benefit  received.  The  bill  is,  in  short,  a 
mongrel — neither  fish,  flesh,  fowl,  nor  good 
red  herring. 

ALLOCATION   OF  REVENUE 

The  principle  which  should  govern  the 
allocation  of  the  revenue  derived  from  a 
provincial  income  tax  is  worthy  of  more 
serious  consideration  than  it  has  yet  re- 
ceived. It  seems  to  be  generally  held  that 
the  money  should  be  returned  to  the  muni- 
cipalities within  which  it  is  collected,  only 
a  moderate  percentage  being  retained  by  the 
province  to  cover  cost  of  administration. 
But  it  is  very  doubtful  if  this  is  really  z. 
sound  principle  of  distribution.  In  Wis- 
consin, where  a  scheme  of  allocation 
broadly  speaking  similar  has  been  in  opera- 
tion for  some  years,  the  results  have  not 
been  entirely  satisfactory.  The  income  tax 
is  essentially  an  urban  tax,  in  the  sense  that 
by  far  the  greater  part  of  the  revenue  is 
collected  within  the  cities ;  and  on  this 
basis  very  little  would  be  returned  to  the 
towns  and  villages.  Some  would  receive 
less  than  they  actually  need  and  others 
more,  with  resulting  temptation  to  extrava- 
gance. When  it  is  considered  that  to  the 
revenue  collected  within  the  cities  the 
whole  province  really  contributes,  it  would 
seem  both  more  equitable  and  more  eco- 
nomical for  the  provincial  govertraient  to 
retain  in  its  own  hands  the  revenue  from 
the  income  tax,  undertaking  at  the  same 
time  to  apply  it  in  relief  of  expenditure  by 
the  municipalities  on  the  general   services 
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for  which  they  are  now  held  responsible. 
There  is,  for  example,  at  present  a  fairly 
general  and  strongly  expressed  opinion 
throughout  Manitoba  that  the  provincial 
government  should  contribute  a  very  much 
larger  proportion  than  it  at  present  does  of 
the  expense  of  secondary  education. 

The  objection  sometimes  taken  to  a  pro- 
vincial income  tax.  on  the  ground  that  there 
is  already  a  dominion  income  tax.  I  have 
dealt  with  on  a  former  occasion  in  these 
columns.  It  rests  on  a  singular  miscon- 
ception, for  it  assumes  that  the  sources  of 
revenue  are  water-tight  compartments ; 
whereas  every  onerous  tax,  whether  federal, 
provincial  or  municipal,  imposed  directly 
on  the  income-tax-paying  classes  or  in- 
directly shifted  by  competition  to  them,  so 
far  tends  to  lessen  the  income  on  which 
taxation  can  be  levied.  For  all  taxes  fall 
on  persons,  though  in  many  cases  nomi- 
nally imposed  on  things  or  acts ;  all  are  in 
the  long  run  open  or  disguised  income 
taxes.  Nor  would  the  two  income  taxes 
■mean  what  is  known  as  "double  taxation". 
They  are  levied  for  the  support  of  entirely 
different  services  rendered  to  the  commun- 
ity, which  of  course  may  or  may  not  be 
worth  the  money  they  cost. 

NET   PROFITS   BUSINESS  TAX 

The  proposed  alteration  in  the  method 
of  taxing  business  need  only  be  briefly 
noticed.  It  is  generally  agreed  that  the 
provincial  taxes  on  corporations  and  the 
municipal  business  tax  on  the  basis  of 
rental  value  are  alike  open  to  criticism, 
whether  from  the  standpoint  of  even- 
handed  justice  to  the  taxpayers  or  produc- 
tiveness to  the  state.  A  tax  on  the  net 
profits  of  business,  on  the  other  hand, 
promises   to   combine   equity   in   the   fiscal 


treatment  of  different  classes  of  business 
with  the  yield  of  a  revenue  adequate  to 
the  growing  needs  of  governments,  provin- 
cial and  municipal.  As  the  community 
grows  and  prospers  the  demands  on  gov- 
ernment inevitably  increase,  but  so  also,  on 
an  average  of  years,  do  the  net  profits  of 
business. 

It  should  be  observed  here  that  the  prin- 
ciple of  the  business  tax  being  that  of  pay- 
ment for  benefit  received,  the  principle  of 
progression,  applicable  to  the  personal  in- 
come tax  based  on  ability  to  pay,  has  here 
no  place.  There  is  no  reason  to  assume 
that  the  benefit  derived  by  any  business 
concern  from  municipal  or  provincial  ex- 
penditure is  more  than  in  proportion  to  the 
net  profits  earned.  Hence  the  business  tax 
should  be  a  flat  rate  or  fixed  percentage  of 
the  net  profits. 

From  the  fact  that  the  business  tax  is  a 
"  beneficial  rate,"  or  payment  for  ser\'ice 
rendered,  it  also  follows  that  the  revenue 
derived  from  it  should  be  shared  in  equi- 
table proportions  between  the  province  and 
the  municipalities. 

It  may  be  necessary  to  make  provision 
for  exceptional  cases,  where,  for  example, 
it  is  difficult  to  apportion  net  profits  aris- 
ing from  inter-provincial  business.  But  all 
such  difficulties  can  be  overcome  if  only 
the  conditions  essential  to  the  success  of  a 
net  profits  tax  are  present :  ( 1 )  It  must 
commend  itself  as  equitable  to  the  business 
community,  in  order  that  it  may  have  be- 
hind it  the  moral  support  of  public  opinion. 
(2)  The  law  must  be  so  framed  as  to  per- 
mit of  intelligent  and  symipathetic  admin- 
istration, with  as  little  as  possible  of  those 
vexatious  rules  and  irritating  penalties 
which  so  disfigure  the  administrative  clauses 
of  the  Dominion  Income  Tax  law. 
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THE  PERSONAL  TAX  OFFSET  UNDER  THE 
WISCONSIN  INCOME  TAX  LAW 

From  Tenth  Biennial  Report  of  the  Wisconsin  Tax  Commission — 1920 


The  tax  commission  has  twice  recom- 
mended the  repeal  of  the  personal  prop- 
erty tax  offset  provision,  first  in  its  bien- 
nial report  of  1916.  and  then  in  its  report 
of  1918,  and  renews  the  recommendation 
in  this  report. 

Out  of  the  ten  or  fifteen  states  that 
have  enacted  income  tax  laws,  Wisconsin 
and  North  Dakota  are  the  only  ones  that 
permit  taxes  paid  on  personal  property  to 
be  used  as  an  offset  to  income  taxes. 
North  Dakota  in  framing  its  income  tax 
law  adopted  substantially  the  offset  pro- 
vision in  the  Wisconsin  law.  Hence,  no 
sanction  for  the  offset  can  be  found  in  the 
legislation  of  other  states.  We  must  look 
to  our  own  experience  in  the  past  to  guide 
us  in  the  future. 

The  following  table  shows  the  amount 
of  income  tax  paid  in  cash  in  each  year  and 
the  amount  paid  by  personal  property  tax 
offset  since  the  incidence  of  the  law : 


Per  cent 

Per  cent 

Year. 

Total. 

Cash. 

of 
Total. 

Offsets. 

of 
Total. 

1913  .... 

$3,241,124 

$1,631,412 

So-33 

$1,609,711 

49.67 

1914  .... 

3.831.173 

1.935.846 

50-53 

1.895.327 

49-47 

1915  .... 

3.99o."7 

2,CK>2,212 

50.18 

1,987,904 

49.82 

1916  .... 

3,732>°83 

1,906,441 

51.07 

1,825,641 

48.93 

1917 

5.200.373 

2,988,766 

57.48 

2,211,606 

42.52 

1918 

9.345.154 

6,037.719 

64.61 

3,307-435 

35-39 

1919  .... 

11,658,670 

6,951,482 

59.62 

4.707.^87 

40.38 

1930  .... 

11,814,982 

6,143.376 

52-85 

5,571,606 

47-15 

Totals... 

52,813,676 

29.697.aS5 

56.23 

33,116,417 

43-77 

From  the  above  table  it  appears  that 
during  the  period  of  state  income  taxation, 
there  has  been  collected  $52,813,676,  of 
which  $23,116,417,  or  43.77%  of  the 
whole,  was  paid  with  personal  property  tax 
receipts  and  yielded  no  income.  That  is 
to  say,  on  an  average,  approximately 
$3,000,000  of  assessed  income  tax  has  been 
annually  forgiven  taxpayers  and  stricken 
from  the  rolls  because,  forsooth,  they  were 
the  fortunate  possessors  of  some  millions 
of  dollars  of  personal  property  as  well  as 


the  recipients  of  this  vast  amount  of  in- 
come. But  for  the  operation  of  the  oft'set, 
the  revenue  actually  available  for  public 
expenditures  during  the  last  eight  years 
would  have  been  increased  from  income 
taxation  by  over  $23,000,000  and  the  gen- 
eral property  tax  decreased  by  the  same 
amount. 

[Here  follow  various  statistical  tables. — 
Ed.] 

The  conclusions  to  be  drawn  from  the 
foregoing  statements  are: 

First,  that  the  proposed  repeal  of  the 
offset  in  its  practical  operation  would  affect 
in  the  main,  city  taxpayers  to  the  exclu- 
sion of  taxpayers  in  villages  and  towns; 

Second,  that  it  would  not  materially  add 
to  the  tax  burdens  of  farmers,  laborers,  or 
of  any  large  number  of  salaried  or  pro- 
fessional men ; 

Third,  that  the  increased  burden  from 
its  repeal  would  fall  principally  on  mer- 
chants, manufacturers,  capitalists,  and 
others  enfoying  large  incomes. 

What  is  said  above  is  not  presented  so 
much  as  an  argument  for  the  repeal  of  the 
offset  provision  as  to  present  certain  facts 
in  connection  therewith  that  should  be 
considered,  showing  w^hat  the  proposed 
repeal  would  mean  in  revenue,  and  the 
localities  and  classes  of  taxpayers  that 
would  be  most  affected  thereby. 

The  best  reason  for  the  repeal  of  the 
personal  property  tax  offset  lies  in  the  fact 
that  it  has  no  proper  place  in  an  income 
tax  law.  It  is  a  mere  device,  the  ten- 
dency of  which  is  to  defeat  income  taxa- 
tion. It  was  introduced  into  the  law 
under  the  pretense  that  it  would  supplant 
or  practically  abrogate  personal  property 
taxation.  It  claimed  no  other  right  to  a 
place  in  the  law.  To  substantiate  this 
statem.ent,  we  quote,  first,  from  the  mes- 
sage of  the  governor  to  the  legislature 
upon  his  approval  of  the  law  at  the  time 
it  was  passed : 

"  Because  personal  property  taxation  has  broken 
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down  and  the  burden  upon  real  estate  is  daily 
increasing,  the  prime  desideratum  at  this  time  is 
improvement  in  local  taxation.  This  improve- 
ment is  here  attempted  by  providing  an  income 
tax.  It  comes  to  the  people  of  Wisconsin,  there- 
fore, as  a  relief  rather  than  as  a  burden  ;  as  a 
substitute  for  something  that  has  failed  rather 
than  as  an  additional  tax." 

Second,  from  the  Wisconsin  Tax  Com- 
mission : 

"  Those  who  followed  the  agitation  will  recall 
that  one  of  the  common  arguments  in  favor  of 
the  income  tax  was  that  it  should  displace  the 
personal  property  tax." 

Third,  from  the  opinion  of  the  supreme 
court,  sustaining  this  provision  of  the  law. 
Referring  to  the  enactment  of  the  offset 
provision,  it  said : 

"  It  -was  evidently  done  with  the  idea  of  ac- 
complishing without  too  violent  a  shock  to  tax- 
ing machinery  a  substantial  elimination  of  per- 
sonal property  taxation  and  the  substitution 
therefor  of  ability  taxation." 

Again : 

"  By  the  present  law  it  is  quite  clear  that  per- 
sonal property  taxation  for  all  practical  purposes 
becomes  a  thing  of  the  past.  The  specific  exemp- 
tions of  all  money  and  credits  and  the  great  bulk 
of  stocks  and  bonds,  as  well  as  of  all  farm 
machinery,  tools,  wearing  apparel,  and  household 
furniture  in  actual  use,  regardless  of  value,  goes 
far  to  eliminate  taxation  of  personal  property 
while  the  provision  that  he  who  pays  personal 
property  taxes  may  have  the  amount  so  paid 
credited  on  his  income  tax  for  the  year  seems  to 
put  an  end  to  any  effective  taxation  of  personal 
property.  That  taxation  of  such  property  ha>< 
proven  a  practical  failure  will  be  admitted  by  all 
who  have  given  any  attention  to  the  subject. 
Doubtless,  this  was  one  of  the  main  arguments 
in  the  legislative  mind  for  the  passage  of  the 
present  act.  By  this  act  the  legislature  has  in 
substance  declared  that  the  state's  system  of  taxa- 
tion shall  be  changed  from  a  system  of  uniform 
taxation  of  property  (which  so  far  as  personal 
property  is  concerned  has  proven  a  failure)  to  a 
system  which  shall  be  a  combination  of  two 
ideas ;  namely,  taxation  of  persons  progressively 
according  to  ability  to  pay  and  taxation  of  real 
property  uniformly  according  to  value." 

That  upon  the  passage  of  the  income 
tax  law,  personal  property  taxation  would 
be  substantially  eliminated  from  our  tax 
system  seems  to  have  been  the  accepted 
theory  of  the  legislature  which  passed  the 
law,  the  governor  who  approved  it,  the 
court  which  declared  it  constitutional,  and 
the  tax  commission  which  afterwards  ad- 
ministered it.  And  it  should  be  partic- 
ularly noted  that  the  offset  provision,  when 


attacked  as  unconstitutional,  was  sustained 
by  the  court  on  the  sole  ground  that  it 
would  work  a  substantial  elimination  of 
personal  property  taxation. 

Experience,  however,  has  proved  the 
utter  groundlessness  of  the  claim.  The  in- 
come tax  with  the  offset  has  never  been, 
and  never  will  be,  a  substitute  for  per- 
sonal property  taxation.  It  has  fallen  so 
far  short  of  it  as  to  make  the  promise  that 
it  would  abrogate  personal  property  taxa- 
tion seem  a  mere  travesty.  We  wonder 
now  how  such  an  idle  promise  could  ever 
have  been  made  or  seriously  considered  as 
affording  sufficient  ground  for  introducing 
the  provision  into  the  law  or  sustaining  it 
as  constitutional.  In  1911,  before  the  in- 
come tax  law  was  in  force,  the  assessment 
of  personal  property  in  the  state  was 
$366,386,379,  and  the  tax  thereon  at  the 
average  local  rate  was  $6,262,000.  In 
1912.  notwithstanding  the  exemption  from 
taxation  of  moneys  and  credits,  farm  ma- 
chinery, household  furniture,  etc.,  exempted 
by  the  income  tax  law,  the  personal  prop- 
erty assessment  was  $356,629,923,  the  tax 
on  which,  at  the  average  local  rate,  was 
$5,765,000,  of  which  $1,609,711  was  used 
as  offset  to  income  tax  and  the  balance 
was  collected  in  cash,  leaving  $4,154,289 
of  personal  property  tax  for  which  the  in- 
come tax  was  not  in  that  year  a  substitute. 
In  1917,  the  assessment  of  personal  prop- 
erty on  the  local  roll  was  $570,941,372 
and  the  tax  at  the  average  local  rate  was 
$9,308,000,  of  which  $3,307,435  was 
used  as  an  offset  to  income  tax,  leaving 
$6,563,000  which  was  not  used  in  that 
year  as  a  substitute  for  income  taxation. 
In  1919,  the  total  tax  levied  on  personal 
property  was  $15,208,000,  of  which 
$5,571,606  was  used  as  offset  to  income 
tax,  leaving  $9,637,000  for  which  income 
tax  was  not  in  that  year  a  substitute. 

Thus  it  will  be  seen  that  the  assessment 
of  personal  property  has  steadily  increased 
since  the  income  tax  law  was  adopted  and 
that,  after  allowing  for  all  personal  prop- 
erty tax  offsets,  the  amount  actually  col- 
lected in  cash  in  1920  exceeded  by  more 
than  $3,000,000,  the  total  amount  of  per- 
sonal property  tax  assessed  before  the 
adoption  of  income  taxation. 

The  offset  provision,  therefore,  has 
proved  an  utter  failure  so  far  as  accom- 
plishing its  purpoe  is  concerned,  and  ex- 
perience having  shown   that   it   found   its 
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way  into  the  law,  so  to  speak,  under  false 
pretences,  why  longer  retain  it? 

If  it  is  desired  to  eliminate  the  personal 
property  tax  from  ouV  system  of  taxation, 
the  obvious  way  to  do  so  is  to  enact  suit- 
able legislation,  repealing  the  personal 
property  tax  laws.  In  its  biennial  report 
of  1914,  the  commission  discussed  this  sub- 
ject quite  fully.  It  summed  up  its  discus- 
sion by  saying : 

The  commission  believes  that  far  greater 
simplicity  in  administration  and  reduction 
of  public  expense  as  well  as  a  more  equi- 
table distribution  of  the  tax  burden  will 
result  if  all  personal  property  be  exempted 
from  the  general  tax  roll.  Such  a  course 
would  require  a  revision  of  the  statutory 
classification  of  property. 

But  there  are  many  other  reasons  calling 
for  the  repeal  of  the  offset  provision,  to 
some  of  which  attention  is  briefly  called. 

First,  during  the  1919  session  of  the 
legislature,  an  exhaustive  hearing  was  had 
before  the  taxation  committee  of  the  as- 
sembly on  the  proposition  to  repeal  the 
offset  provision.  Almost  the  entire  busi- 
ness interests  of  the  state  were  represented 
at  the  hearing  in  opposition  to  the  repeal. 
The  main  argument  advanced  against  the 
repeal  w^as  that  it  would  greatly  increase 
the  tax  of  those  persons  who  receive  large 
incomes  and  would,  in  consequence,  be 
disastrous  to  the  commercial  and  industrial 
interests  of  the  state.  This  was  the  funda- 
mental objection  urged  at  that  hearing, 
and  by  a  curious  coincidence  was  exactly 
the  same  argument  that  was  used  against 
the  enactment  of  any  income  tax  law.  It 
deserves  no  more  attention  than  it  did  in 
1911.  The  predicted  disaster  did  not  fol- 
low the  enactment  of  the  original  law,  and 
it  is  safe  to  say  it  will  not  follow  the  re- 
peal of  the  personal  property  tax  offset. 
True,  it  must  be  conceded,  as  claimed,  that 
the  repeal  of  the  offset  will  in  many  cases 
increase  the  tax  burden  of  those  enjoying 
large  incomes,  but  it  will  seem  to  many 
that  this  is .  the  very  reason  why  it  should 
be  repealed.  Its  repeal  simply  means  tax- 
ing the  opulent  and  fortunate  possessor  of 
a  large  income  in  accordance  with  the  ad- 
mittedly just  principle  of  "  ability  to  pay  " 
and  by  that  much,  relieving  the  less  opu- 
lent and  less  fortunate  man  upon  whose 
income  or  property  any  tax  strains  the 
'■'  ability  "  principle  to  the  limit. 

Second,  the  offset  is  not  in  keeping  with 


uniform,  graduated,  and  progressive  taxa- 
tion, in  accordance  with  the  constitutional 
amendment  adopted  by  the  people.  It  is 
true  that  in  the  first  section  the  law  de- 
clares boldly  that,  "  There  shall  be  as- 
sessed, levied,  collected  and  paid  a  tax 
upon  incomes  received  during  the  year 
ending  December  31,  1911,  and  upon  all 
incomes  received  annually  thereafter,"  etc. 
But  strangely,  the  offset  section  introduced 
in  the  last  part  of  the  law,  apparently  as 
an  afterthought,  provides  that  nearly  one- 
half  of  the  tax  lawfully  assessed  and  levied 
need  not  be  collected  and  paid.  The  re- 
sult is  to  place  a  tax  burden  on  one  income 
and  exempt  another  of  the  same  size,  either 
in  whole  or  in  part.  To  illustrate,  A,  B, 
and  C  are  each  assessed  an  income  tax  of 
$75.  A  owns. a  Cadillac  upon  which  the 
tax  is  $75  ;  B  owns  a  Hudson  upon  which 
the  tax  is  $50 ;  C,  being  in  more  moderate 
circumstances,  is  not  the  owner  of  an 
automobile  and  has  no  personal  property 
tax.  A,  the  owner  of  the  Cadillac,  pays 
no  income  tax  at  all ;  B,  the  owner  of  a 
Hudson,  pays  a  tax  of  $25  ;  but  C,  who  is 
unable  to  afford  an  automobile,  pays  a  tax 
of  $75.  Thus,  a  person  with  a  large  in- 
come must  pay  a  tax  on  all  of  it,  on  part 
of  it  or  on  none  of  it,  merely  according  to 
the  amount  of  personal  property  he  may 
have  been  fortunate  enough  to  accumulate. 
In  other  words,  the  amount  of  income  tax 
a  person  must  pay  is  measured  not  by  the 
amount  of  income  received  but  the  amount 
of  personal  property  owned.  Taxation 
under  the  personal  property  tax  offset  is 
the  reverse  of  "  ability  taxation."  The 
more  one  has  of  this  world's  goods,  the 
less  his  income  tax.  This  is  progression 
and  graduation  in  the  wrong  direction  and 
is  certainly  not  what  is  meant  by  the  con- 
stitutional amendment  when  it  said,  "Taxes 
may  be  graduated  and  progressive."  In- 
deed, it  is  difficult  to  reconcile  on  any 
principle  of  justice  the  taxing  of  one  per- 
son on  personal  property  and  another  per- 
son on  income  and  where  the  income  re- 
ceived and  the  personal  property  is  owned 
by  the  same  person,  taxing  one  and  ex- 
empting the  other.  If  both  are  proper 
subjects  of  taxation,  both  should  be  taxed 
regardless  of  ownership.  If  one  or  the 
other  is  not  a  proper  subject  of  taxation, 
it  should  not  be  taxed  at  all. 

Third,    the   offset   discriminates    against 
real   estate  owners.      Real   estate  taxation 
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cannot  be  used  as  an  offset  against  income 
taxation.  Is  this  just?  We  can  find  no 
reason  why,  when  one  person  engaged  in 
manufacturing,  owning  his  own  building 
and  machinery,  both  being  assessed  as  real 
estate,  no  offset  is  allowed,  while  another 
engaged  in  the  same  kind  of  business,  occu- 
pying and  renting  a  building,  owning  his 
own  machinery  assessed  as  personal  prop- 
erty, pays  no  income  tax.  Both  enjoy  the 
same  income,  conduct  the  same  kind  of  busi- 
ness, but  the  one  who  owns  his  own  build- 
ing is  precluded  from  using  the  tax  paid 
on  it  as  an  offset  to  his  income  tax  while 
the  other  is  permitted  to  use  his  personal 
property  tax  receipt  to  extinguish  his  in- 
come tax.  In  short,  one  person  pays  a  tax 
on  his  income  and  the  other,  under  prac- 
tically the  same  circumstances,  pays  none. 

Fourth,  another  serious  inequality  is 
caused  by  the  difficulty  in  properly  admin- 
istering the  offset.  Those  who  have  in- 
come taxes  to  pay  are  interested  in  having 
as  much  of  their  taxaple  property  as  pos- 
sible assessed  as  personal  property.  It  is 
well  kno^^^l  that  local  assessors  are  pressed 
by  taxpayers  to  assess  machinery  and  other 
fixtures  as  personal  property  while  the  law 
denominates  such  property  as  real  estate. 
Assessors  with  their  proverbial  tendency  to 
follow  the  lines  of  least  resistance  in  the 
performance  of  their  official  duties  too  often 
yield  to  the  pressure.  The  result  is  that 
large  amounts  of  property  which  should  be 
assessed  as  real  estate  are  assessed  as  per- 
sonal property  and  used  as  offsets  to  income 
tax.  One  taxpayer  gets  the  benefit  of  the 
good  nature  of  the  assessor  while  his 
neighbor  receives  no  such  favor.  There  is 
no  protection  against  this  abuse.  Illustra- 
tive of  this  criticism,  attention  is  called  to 
the  recent  case  of  State  of  Wisconsin  ex  rel. 
Gisholt  Company  v.  0.  S.  Norsman,  re- 
ported in  167  Wis.  429,  in  which  the 
lower  court  held  that  certain  property  as- 
sessed as  real  estate  at  $301,173  should 
have  been  assessed  as  personal  property. 
In  reversing  the  lower  court,  the  supreme 
court  said : 

The  relators  contend  and  the  circuit 
court  held  that  this  machinery  is  personal 
property  and  should  have  been  so  assessed. 
This  presents  the  main  question  for  con- 
sideration. It  is  important  because  if  the 
property  assessed  is  personalty,  the  tax 
thereon  operates  as  an  offset  to  the  income 
tax  paid  by  the  relator. 


The  supreme  court  restored  to  the  real 
estate  assessment  roll  over  $300,000,  re- 
sulting in  largely  decreasing  the  offset 
which  the  relators  would  otherwise  have 
enjoyed,  and  which  doul)tless  it  improp- 
erly had  enjoyed  in  previous  j^ears.  This 
is  only  an  example  of  many  instances  of 
similar  nature  that  might  be  cited  in  which 
the  public  has  been  unlawfully  deprived  of 
large  amounts  of  income  tax  by  the  plac- 
ing of  real  estate  on  the  personal  property 
tax  roll  through  the  ignorance  or  indiffer- 
ence of  assessors.  One  assessor  makes  a 
lawful  assessment ;  another,  an  unlawful 
one;  and  one  taxpayer  pays  a  larger  tax 
than  he  should,  and  another  a  smaller  one. 
This  discrimination  might  be  avoided,  of 
course,  if  each  taxpayer  would  see  to  it 
that  his  assessment  was  properly  made,  but 
so  prone  is  human  nature  to  avoid  taxes 
that  no  such  ideal  condition  can  be  ex- 
pected in  the  near  future.  Until  this 
happy  time  arrives,  revenue  laws  to  be 
effective  must  be  strict  in  their  terms,  even 
to  harshness,  and  be  strictly  enforced  by 
tax  officers. 

Fifth,  the  question  of  the  repeal  of  the 
offset  should  be  considered  in  connection 
with  increasing  public  expenditures.  How 
are  such  increases  to  be  provided  for — in 
part  by  a  larger  tax  on  incomes,  or  wholly 
by  a  larger  tax  on  property?  In  1910, 
state,  county,  and  local  taxes  levied  on 
general  property  amounted  to  $30,675,518. 
In  1919  the  levy  was  $77,128,834,  an  in- 
crease in  ten  years  of  $46,453,316.  As 
previously  stated,  had  there  been  no  per- 
sonal property  tax  offset,  this  enormous  in- 
crease in  property  taxation  might  have 
been  decreased  by  over  $23,000,000.  Prop- 
erty tax  levies  are  increasing  at  the  aver- 
age rate  of  over  $4,600,000  a  year  and  are 
quite  likely  to  increase  still  further.  If 
the  offset  provision  shall  be  repealed,  some- 
thing over  $3,000,000  annually  may  be  ex- 
pected from  income  taxation  over  that  now 
received  from  that  source,  which,  assuming 
that  public  expenditures  have  reached  the 
maximum  will  reduce  property  taxation  by 
the  same  amount.  Assuming  that  the  rate 
of  increase  in  public  expenditures  will  con- 
tinue, the  additional  income  tax  would,  at 
least,  meet  in  part,  such  increase  and  help 
hold  down  property  tax  rates. 

Sixth,  in  addition  to  the  foregoing  ob- 
jections, the  unnecessary  expense  which  the 
offset  incurs  is  one  well  worth  considering. 
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It  has  been  shown  that  43.77%  of  all  in- 
■come  tax  levied  during  the  last  eight  years 
was  paid  by  personal  property  tax  receipts 
and  yielded  no  income.  All  the  time  con- 
sumed and  the  expense  incurred  in  assess- 
ing nearly  one-half  of  all  income  tax  repre- 
sents sheer  waste.  The  tax  commission 
and  the  assessors  of  incomes  must,  of  neces- 
sity, devote  as  much  time  to  the  assessment 
of  taxes  extinguished  by  the  offset  as  those 
that  are  to  be  collected.  They  must  all 
pass  through  the  same  channel.  Returns 
must  be  made  by  taxpayers,  the  income  as- 
sessed, the  tax  computed  and  certified  to 
the  county  clerks  of  the  various  counties 
of  the  state  and  by  them,  in  turn,  certified 
to  the  town,  city,  and  village  clerks,  and 
by  them  to  town,  citj',  and  village  treas- 
urers at  which  point  they  disappear.  From 
the  beginning  to  the  end,  the  income  tax 


assessed  which  is  extinguished  by  the  per- 
sonal property  tax  offset  represents  useless 
expense,  both  of  time  and  money. 

In  brief,  the  reasons  urged  by  the  com- 
mission for  the  repeal  of  the  offset  pro- 
vision may  be  restated  as  follows : 

First,  it  is  entirely  foreign  to  any  true 
conception  of  income  taxation  and  tends  to 
defeat  rather  than  to  promote  that  form  of 
taxation ; 

Second,  it  is  wholly  inconsistent  with 
"  ability  taxation  "  ; 

Third,  it  deprives  the  state  and  the  mu- 
nicipalities therein  of  large  revenue  to 
which  they  are  justly  entitled ; 

Fourth,  it  favors  those  best  able  to  pay 
and  is  discriminating  between  taxpayers  ; 

Fifth,  in  administration  it  entails  a  waste 
of  public  funds. 


24S 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


[Vol.  VI 


DECISIONS  AND  RULINGS 


EDITED  BY  A.   E.   HOLCOMB 


Income,  Federal  —  Income  Taxable 
WHEN  Received.  —  The  circuit  court  of 
appeals  affirmed  the  district  court,  holding 
that  compensation  of  a  receiver  received  in 
1918,  covering  services  extending  over  sev- 
eral years,  was  taxable  in  the  year  when 
received.  The  receiver  accepted  appoint- 
ment under  an  order  providing  for  pay- 
ment at  the  rate  of  $2,000  per  month  and 
that  at  the  termination  of  receivership  he 
might  apply  for  further  compensation. 
He  kept  no  books  and  made  returns  from 
1913  to  1917  on  the  basis  of  income  re- 
ceived. In  1918  he  was  allowed  a  final 
pa\Tnent  in  full  of  $100,000  and  returned 
that  amount  as  income,  at  the  same  time 
filing  amended  returns  for  the  years  1913 
to  1917,  claiming  pro  rata  portions  of  said 
amount  as  income  for  such  years.  The 
collector  rejected  the  amended  returns 
and  demanded  the  tax  for  1918  on  the 
$100,000.  The  receiver  then  procured  a 
nunc  pro  tunc  order  showing  that  the  ad- 
ditional compensation  was  earned  and  had 
accrued  monthly  during  the  receivership 
and  brought  suit  to  recover  the  tax  paid  in 
excess  of  that  admitted  to  be  due.  A  de- 
murrer was  sustained  by  the  district  court 
and  plaintiff  appealed  from  the  judgment 
rendered  against  him. 

The  court  held  that  section  213  of  the 
Revenue  Act  of  1918  clearly  required  a 
return  of  income  in  the  year  when  received 
unless  the  taxpayer  had  some  other  method 
of  accounting,  and  that  article  32  of  Reg- 
ulations 45  expressly  covered  the  case ; 
that  the  order  of  appointment  left  the 
matter  of  compensation  to  be  determined 
at  the  termination  of  services,  when  it  be- 
came fixed.  The  entry  of  the  nunc  pro 
tunc  order  was  ex  parte  and  was  a  matter 
of  no  concern  to  the  government. — Jackson 
v.  Smietanka,  U.S.  C.C.A.,  January,  1921 
{Ste  Bui.  V,  259). 

Income,  Federal — Inheritance,  Fed- 
eral— Community.  —  The  Attorney  Gen- 
eral of  the  United  States  has  recently  ren- 
dered opinions,  at  the  request  of  the  Com- 


missioner of  Internal  Revenue,  relative  ta 
the  application  of  the  federal  income  tax 
law  to  income  from  community  property. 
Upon  an  exhaustive  reference  to  the  stat- 
utes in  each  of  the  states  where  the  com- 
munity system  of  ownership  exists,  he  con- 
cludes that  in  the  states  of  Washington, 
Arizona,  Idaho,  New  Mexico,  Louisiana 
and  Nevada  the  husband  and  w^fe  domi- 
ciled therein  may  each  report  as  gross  in- 
come, one-half  of  the  income  which,  under 
the  laws  of  the  respective  states  becomes, 
simultaneously  with  its  receipt,  community 
property. 

In  Texas  they  may  each  report  one-half 
the  total  earnings;  one-half  the  total  in- 
come from  separate  property,  except  the 
increase,  rents  and  revenues  from  land 
held  separately;  and  one-half  the  total 
income  from  community  property  as  de- 
fined in  Article  4622  Vernon's  Sayles' 
Statutes. 


The  opinions  define  also  the  application 
of  the  federal  estate  tax  to  community 
property.  The  conclusion  of  the  Attorney 
General  is  that  in  all  of  the  states  above 
named  there  should  be  included  in  gross 
estate,  in  computing  the  estate  tax  of  a 
deceased  spouse,  one-half  only  of  the  com- 
munity property  of  husband  and  wife  domi- 
ciled therein.  At  the  date  of  the  opinion, 
the  application  of  the  act  in  California 
was  pending  before  the  Circuit  Court  of 
Appeals  of  the  ninth  circuit,  in  the  case 
of  Blum  v.  Warden.  — T.  D.  3071,  Sept. 
18,  1920;  T.  D.  3138,  March  3,  1921. 
[Since  this  opinion  was  given  the  above 
case  has  been  decided,  see  270  Fed.  309. — 
Ed.] 

Inheritance,  Federal — Joint  Estate 
— Surviving  Tenant's  Interest  not 
Taxable  as  Part  of  the  Gross  Estate. 
— The  federal  district  court  held  that 
bonds  and  mortgages  and  corporate,  bonds 
conveyed  to  decedent  and  another,  prior  to 
the  enactment  of  the  federal  estate  tax  of 
1916,  under  an  assignment  whereby  a  joint 
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tenancy  was  created,  were  subject  to  tax 
under  said  act  of  1916  as  amended  in  1917 
only  to  the  extent  of  the  decedent's  one- 
half  interest;  that  the  one-half  interest  of 
the  survivor  was  vested  prior  to  the  pas- 
sage of  the  act  and  was  not  subject  to  tax 
as  a  part  of  the  gross  estate,  under  para- 
graph (c)  of  section  202;  that  at  the  time 
of  the  passage  of  the  act  the  survivor's  in- 
terest in  the  property  belonged  to  her,  over 
which  the  decedent  had  in  his  lifetime 
neither  title  nor  control.  —  Cornelia  B. 
Kissam  as  Executrix  and  ano.  v.  McElli- 
gott.  Collector.  U.  S.  Dist.  Ct.  So.  Dist. 
N.  Y.,  Dec.  1920. 

Inheritance,  Federal — Estate  Pass- 
ing Prior  to  Passage  of  Act — Retro- 
active Tax. — The  federal  District  Court 
held  that  under  the  estate  tax  act  of  1916, 
the  transfer  of  property  to  a  trustee,  made 
prior  to  the  passage  of  the  act,  whereby 
the  income  from  property  was  to  be  paid 
to  grantor  during  his  life  and  at  his  death 
the  property  was  to  vest  in  certain  named 
relations,  was  taxable  as  a  transfer  to  take 
effect  at  death  and  that  the  claims  that 
the  act  should  not  be  construed  as  taxing 
transfers  made  prior  to  its  passage  and 
that,  if  so  construed,  it  was  unconstitu- 
tional, had  both  been  determined  adversely 
to  the  claimant  by  the  Circuit  Court  of 
Appeals,  in  the  case  of  Schwab  v.  Doyle, 
269  Fed.  321.  The  court  expressed  no 
doubt  as  to  the  first  claim  and  held  that 
the  decision  of  the  appellate  court  was 
sufficient  to  raise  a  doubt  as  to  the  in- 
validity of  the  act  in  the  mind  of  a  trial 
court.  —  Union  Trust  Co.  et  ano.  v.  War- 
dell,  Collector.  U.  S.  Dist.  Ct.,  N.  Dist. 
Cal.     See  T.  D.  3151. 

Inheritance,  State  —  Deduction  of 
Federal  Estate  Tax  and  of  Inheri- 
tance Tax  Imposed  by  Another  State. 
— The  California  court  held  that  the  in- 
heritance tax  of  that  state  was  a  legacy 
tax,  imposed  upon  the  clear  value  of  the 
property  received  by  the  legatee;  this  be- 
ing so,  it  was  clear  that  the  federal  estate 
tax,  being  a  tax  upon  the  net  estate,  de- 
duction must  be  made  of  that  tax  before 
computing  the  state  inheritance  tax,  as  the 
amount  received  'oy  the  legatee  was  what 
was  left,  after  such  diminution,  citing  with 
approval  People  v.  Pas  field,  120  N.  E. 
288,  and  criticizing,  as  in  error,  Estate  of 


Sherman,  118  N.  E.  1078,  and  In  re 
Week's  Estate,  172  N.  W.  732.  The  con- 
clusion was  that  the  settled  law  of  the 
state  construed  the  tax  as  one  upon  the  net 
clear  market  value  of  what  the  transferee 
receives,  to  obtain  which  the  value  of  what 
he  does  not  receive  must  be  deducted  from 
the  value  of  what  the  decedent  left. 

On  the  question  of  the  deduction  of  the 
inheritance  tax  imposed  by  the  Nevada 
law,  authorized  because  the  proprety  in 
question  was  stock  in  a  Nevada  corpora- 
tion, the  court  was  not  so  clear,  being 
quite  different.  Upon  consideration,  it 
held  that  while  the  deduction  of  a  fed- 
eral legacy  tax  might  not  be  allowed,  be- 
cause in  such  a  case  each  jurisdictio'  1  had 
equal  and  concurrent  power,  this  was  not 
so  as  to  legacy  taxes  of  two  states.  They 
did  not  have  such  concurrent  power;  the 
state  of  domicile  exercised  its  power  to  tax 
only  after  the  exercise  of  the  superior 
power  of  the  state  having  actual  control 
of  the  subject  matter.  For  this  reason  the 
court  expressed  its  readiness  to  follow  the 
decisions  in  Corbin  v.  T ownshend ,  103  Atl. 
647,  and  Van  Beil's  Estate,  101  Atl.  316. 

The  fact  that  both  the  federal  act  and 
the  Nevada  act  were  passed  subsequent  to 
the  transfer  (one  in  contemplation  of 
death)  but  prior  to  the  death  of  the  dece- 
dent, was  held  not  to  affect  the  conclu- 
sions reached,  as  the  taxing  act  was  held 
to  operate  upon  the  property  at  the  date 
of  death  and  not  at  the  date  of  the  trans- 
fer. — /n  re  Miller's  Estate,  195  Pac.  413. 

Inheritance  —  Trust  with  Reserved 
Powder  to  Grantor.  —  A  trust  deed  en- 
titled the  grantor  to  alter,  amend  or  ex- 
tend the  terms  of  the  trust  and  to  approve 
of  the  investment  of  the  trust  funds.  Held: 
Such  provision  was  not  a  limitation  on  the 
grant  for  the  benefit  of  the  grantor,  but  a 
safeguard  for  the  protection  of  the  trust 
estate.  Grantor's  only  use  of  the  power 
reserved  was  to  increase  the  corpus  of  the 
trust  fund  by  subsequent  donations.  This 
clause  did  not  give  grantor  the  right  to 
revoke  the  trust.  The  gifts  to  the  trustees 
were  absolute  and  not  transfers  which  be- 
came vested  upon  the  death  of  the  testator. 
—In  re  Bower's  Estate,  186  N.  Y.  Supp. 
912. 

Inheritance  —  Contemplation  of 
Death. — An  assignment  by  the  insured  of 
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life  insurance  policies,  previously  payable 
to  his  estate,  three  days  before  his  death, 
when  his  physical  condition  indicated  that 
he  could  not  live  long,  operates  to  give  the 
assignee  an  interest  and  is  not  a  gift  in- 
tended to  take  effect  in  possession  at  death. 
Nevertheless,  the  transfer  was  made  in 
contemplation  of  death  and  is  taxable  to 
the  extent  of  the  amount  payable  to  the 
assignee,  discounted  as  of  the  date  of  the 
assignment.  —  In  re  Einstein's  Estate,  186 
N.  Y.  Supp.  931. 

Inheritanxe — Prorating  among  Devi- 
sees— Marshalling  Assets. — The  dece- 
dent, a  non-resident,  left  a  net  taxable 
estate  in  New  York.  In  prorating  the 
amounts  taxable  on  the  transfers,  the  ap- 
praiser adopted  the  ratio  between  the  per- 
sonal property  in  New  York  and  the  per- 
sonal estate  wherever  situated.  Held :  The 
tax  law  intends  that  the  property  should  be 
divided  on  the  basis  of  the  real  estate,  as 
well  as  the  personalty  transferred.  —  In  re 
Keith's  Estate,  \SS  N,  Y.  Supp.  911. 

Inheritance  —  Stock  of  Non-Resi- 
dent Pledged. — The  provision  of  the  New 
York  Tax  law  authorizing  an  inheritance 
tax  on  stock  in  a  domestic  corporation 
owned  by  a  non-resident  decedent  applies 
to  stock  pledged  to  secure  a  debt,  only  to 
the  extent  of  the  value  of  the  right  of  re- 
demption. Where  the  debt  for  which  the 
stock  was  pledged  exceeded  the  value  of 
the  stock,  the  right  of  redemption  had  no 
value  and  no  tax  should  be  assessed. — In 
re  Hallcnheck's  Estate,  186  N.  Y.  Supp. 
293. 

Inheritance  —  Power  Granted  by 
Non-Resident  Decedent.  —  The  New 
York  court  held  that  the  exercise  by  a 
resident  of  the  power  given  by  the  will  of 
a  non-resident  to  dispose  of  trust  property 
located  in  another  state  was  taxable,  al- 
though the  will  granting  the  power  was 
probated  in  another  state,  citing  Colorado 
V.  Harheck,  179  N.  Y.  Supp.  510,  and 
Bullen  V.  Wisconsin,  240  U.  S.  625. — In  re 
Candors  Estate,  185  N.  Y.  Supp.  903. 

Banks  —  Deduction  of  Federal  Se- 
curities—  Iowa  Statute  Construed — 
Moneyed  Capital.  —  The  federal  circuit 
court  of  appeals  reversed  the  district  court 
in  its  construction  of  the  Iowa  bank  tax 


law.  The  bank  in  question  sought  to  en- 
join the  collection  of  a  tax  assessed  upon 
its  stock  and  the  district  court  sustained 
the  contention.  The  appellate  court  in  re- 
versing, decided  several  points  of  interest. 

The  jurisdiction  of  the  court  was  upheld 
as  against  the  contention  that  the  tax 
against  any  one  stockholder  did  not  equal 
the  required  amount  to  give  such  jurisdic- 
tion, it  being  held  that  the  bank  was  liable 
and  could  resist  the  total  tax  as  the  real 
property  in  interest,  citing  Ciimmings  v. 
Batik,  101  U.  S.  153. 

It  was  contended  that  the  statute  im- 
posed the  tax  upon  the  property  of  the 
bank  and  not  upon  the  shares,  and  was 
therefore  invalid  under  the  federal  bank 
act.  This  was  held  to  result  from  the  de- 
cision in  Home  Sav.  Bk.  v.  Des  Moines,. 
205  U.  S.  503,  in  construing  the  Iowa  act 
taxing  state  banks,  an  act  which  was  held 
to  tax  the  property  of  such  banks.  The 
court  rejected  this  claim  as  being  without 
merit,  in  view  of  the  purpose  of  the  amend- 
ment, made  subsequent  to  this  decision,  tO' 
overcome  its  elfect  and  in  view  also  of  the 
obvious  knowledge  by  the  legislature  of  the 
limitations  upon  its  powers  in  the  taxation 
of  national  banks. 

It  was  held  further  that  the  legislature 
could  not  have  intended  to  impose  a  tax 
upon  state  banks  which  would  have  had 
the  effect  of  exempting  from  tax  the  shares 
of  national  banks,  because  of  discrimina- 
tion. 

The  fact  that  private  bankers  were  al- 
lov;ed  deduction  of  United  States  securities 
was  held  not  to  cause  a  discrimination 
against  national  banks  which  were  not 
allowed  such  deduction  because  the  re- 
quirement for  taxation  of  "  other  moneyed 
capital  "  at  an  equal  rate,  refers  only  to 
such  property  as  the  state  has  a  right  to 
tax  and  not  to  that  which  it  was  without 
power  to  tax :  People  v.  Commis'rs,  4  Wall 
244,  256;  Head  v.  Board  of  Rczie-w,  152 
N.  W.  600.  The  decree  was  reversed  with 
direction  to  dismiss  the  bill.  —  Hannan  v. 
First  Nat.  Bk.,  269  Fed.  527. 

Banks  —  Deduction  of  Federal  Se- 
curities—  The  Iowa  Law.  —  The  Iowa 
court,  following  its  previous  decisions  and 
the  binding  decision  of  the  federal  court  in 
Hannan  v.  First  Nafl  Bank,  269  Fed.  527, 
held  that  there  was  no  conflict  between 
section  5219  of  the  United  States  Revised 
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Statutes  and  section  1322  of  the  Code  of 
Iowa  and  overruled  various  objections,  in- 
cluding one  that  in  assessing  the  shares  of 
stock  of  a  national  bank,  securities  of  the 
United  States  should  be  deducted.  It  fur- 
ther held  ineffective  the  Act  ch.  257,  L. 
1919,  which  it  held  defective  as  not  con- 
taining in  its  title  such  plain  reference  to 
its  contents  as  was  necessary  to  give  effect 
to  the  stupendous  exemptions  disclosed 
therein.  —  Des  Moines  Nat.  Bank  v.  Fair- 
weather,  181  N.  W.  459. 


In  another  decision  the  same  court  held, 
following  Securities  Sav.  Bank  v.  Board  of 
Review,  178  N.  W.  562,  that  the  actual 
value  of  the  bank's  real  estate  rather  than 
its  assessed  value  should  be  deducted  in 
reaching  the  value  of  the  bank's  shares. 
In  this  case  the  court  followed  the  decision 
in  the  Des  Moines  Bank  case,  supra,  hold- 
ing that  the  value  of  United  States  Liberty 
Bonds  should  not  be  deducted. — Iowa  State 
Bank  of  Osceola  v.  Judkins,  181  N.  W. 
462. 

Capital  Stock  —  Domestic  Corpora- 
tion.— A  case  which  was  sought  to  be  dis- 
tinguished from  the  cases  of  State  v.  Bod- 
caw  Lumber  Co.,  194  S.  W.  692,  and  Cros- 
sett  Liunber  Co.  v.  State,  214  S.  W.  43, 
was  held  by  the  Arkansas  court  not  distin- 
guishable but  to  be  governed  by  the  de- 
cisions in  those  cases.  In  this  case  a  do- 
mestic corporation  having  no  property  in 
the  state,  was  nevertheless  held  to  be  tax- 
able upon  the  aggregate  valuation  of  all 
its  stocks  and  bonds,  after  deducting  the 
value  of  property  as  assessed  in  Arkansas 
but  without  deduction  of  the  value  of  prop- 
erty located  outside  the  state.  The  statute 
was  held  to  apply  to  all  corporations  doing 
business  in  the  state,  and  a  domestic  com- 
pany was  held  to  be  necessarily  doing  busi- 
ness in  the  state  and  its  stock  was  held  to 
be  within  the  jurisdiction  of  the  state. 

The  adherence  by  the  Arkansas  court  to 
this  doctrine  in  this  extreme  case  would 
seem  to  cause  confusion  and  inequalities  as 
between  domestic  and  foreign  corporations, 
with  the  final  result  of  rendering  Arkansas 
a  very  undesirable  state  in  which  to  incor- 
porate.— State  V.  Gloster  Lumber  Co.,  227 
S.  W.  770. 

Taxing  Power  of  a  Political  Sub- 
division OF  a  State. — In  a  suit  to  compel 


the  commissioners  of  a  drainage  district  to 
pay  a  judgment  and  if  necessary  to  levy  a 
special  tax  for  that  purpose,  the  Louisiana 
court  denied  the  relief  upon  the  ground 
that  the  right  of  a  political  subdivision  to 
levy  taxes  must  be  conferred  by  legislative 
enactment.  18  R.  C.  L.,  p.  231,  §  155. 
The  power  to  tax  must  be  conferred  in 
terms  and  is  not  to  be  implied,  Cooley  on 
Taxation  (3rd  Ed.)  465.  —  State  v.  New 
River  Drainage  Dist.,  87  So.  310. 

Taxing  Power — Local  Political  Sub- 
divisions.— In  denying  the  power  of  a  city 
to  issue  bonds  and  apply  the  proceeds  to 
the  erection  of  a  memorial  building  to  the 
citizens  of  the  state  and  the  city  who  died 
in  the  war  with  Germany,  the  Kentucky 
court  discussed  at  length  the  general  prin- 
ciples governing  the  powers  of  a  munici- 
pality with  respect  to  taxation,  drawing  the 
distinction  between  the  exertion  of  such 
power  as  a  private  corporation,  with  re- 
spect to  the  maangement  of  such  affairs 
of  a  private  nature  as  have  been  conferred, 
expressly  or  impliedly  upon  it  by  the  legis- 
lature and  the  exertion  of  such  power  with 
respect  to  public  functions,  as  have  been 
delegated  to  it  as  a  local  state  agency, 
citing  its  previous  decisions:  Cooley' s 
Const.  Lim.  309 ;  28  Cyc.  705,  and  Dil- 
lon's Munic.  Corp.  (5th  Ed.),  Sec.  237. 
The  conclusion  was  that  a  municipal  cor- 
poration can  only  exercise  such  powers  as 
have  been  clearly  granted  or  such  as  axe 
essential,  not  simply  convenient  but  such 
as  are  indispensable  to  the  accomplishment 
of  the  declared  objects  and  purposes  of 
the  corporation.  The  power  to  incur  the 
expense  in  question  was  held  not  to  have 
been  conferred. — Barroto  v.  Bradley,  Mayor, 
et  al,  227  S.  W.  1016. 

Public  Purpose  —  Land  Settlement 
Act.  —  The  South  Dakota  court  sustained 
the  validity  of  the  Land  Settlement  Act, 
ch.  315,  L.  1919,  providing  for  the  raising 
of  money  for  farm  loans  to  aid  settlers, 
with  preference  to  former  soldiers. 

Objections  made  were  that  the  taxes 
levied  thereunder  were  not  for  a  "  public 
purpose "  and  that  the  benefits  under  the 
act  were  a  personal  gratuity.  These  con- 
tentions were  met  by  reference  to  the  writ- 
ings of  economists  and  to  decisions  in 
other  jurisdictions,  including  Green  v. 
Frazier,  176  N.  W.  11,  18 ;  State  v.  Clau- 
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.seTt,  188  Pac.  538,  and  cases  cited  therein, 
and  the  court  held  the  act  unquestionably 
one  involving  a  public  purpose.  The  claim 
of  lack  of  definite  authority  to  engage  in 
the  business  specified  in  the  act  and  objec- 
tions under  the  due  process  clause  of  the 
state  constitution  were  held  without  merit, 
as  was  the  objection  of  taking  property 
without  compensation,  that  clause  of  the 
state  constitution  being  held  to  relate  to 
the  exercise  of  the  power  of  eminent  do- 
main, not  to  the  taxing  power. — Wheelon 
V.  South  Dakota  Land  Settlement  Board, 
181  N.  W.  359. 

Stock  Transfer.  —  The  Pennsylvania 
court  construed  the  law  of  that  state  im- 
posing a  stamp  tax  on  sales  of  stock  (Act 
of  June  4.  1915)  as  not  to  impose  a  tax 
on  an  agreement  to  exchange  stock  to  be 
delivered  in  the  future  where  no  actual 
sale  or  transfer  was  made,  owing  to  the 
refusal  of  one  of  the  parties  to  carry  out 
the  agreement  for  the  sale. — Alexander  v. 
Soulas,,  112  Atl.  538. 

State  Board  of  Equalization,  Power 
OF,  under  Missouri  Statutes  —  Banks, 
Assessment  of  —  Deduction  of  Stock 
Owned. — The  powers  of  the  state  board  of 
equalization  of  Missouri  were  held  to  be 
limited  to  equalization  as  between  classes 
of  property  and  not  to  extend  to  changes 
in  individual  assessments. 

The  court,  following  its  decision  in  State 
V.  Brinkop,  143  S.  W.  444,  held  that  in 
assessing  the  shares  of  a  bank,  the  value  of 
shares  held  by  it  in  a  real  estate  corpora- 
tion, the  real  estate  of  which  had  been 
assessed,  should  be  deducted.  —  State  v. 
Harris,  227  S.  W.  818. 

Real  Property — Oil  Wells. — The  re- 
lator, a  foreign  corporation  doing  business 
in  New  York  state,  was  the  lessee  of  oil 
wells  situated  within  the  state.  The  local 
assessor  assessed  the  oil  wells  as  real  estate. 
The  relator  claimed  that  its  property  was 
personalty  and  exempt  from  local  taxation. 
The  general  construction  law  provided  that 
oil  wells  on  leased  land  should,  for  all 
purposes  except  taxation,  be  deemed  per- 
sonal property.  Held:  The  legislature  in- 
tended by  the  above  provision  that  oil 
wells  should,  for  purposes  of  taxation,  be 
regarded  as  real  property  and  that  the  defi- 
nition of  "  personal  property  "  in  the  cor- 


poration tax  law  of  1917  did  not  super- 
sede the  general  construction  law,  so  as  to 
include  oil  wells  in  the  class  of  personal 
property.  —  In  re  Hazelwood  Oil  Co.,  185 
N.  Y.  Supp.  809. 

Personal  Property — Right  of  Action 
IN  Tort.  —  A  cause  of  action  sounding  in 
tort  was  held  by  the  Nebraska  court  not 
"  property  "  under  the  revenue  law  of  the 
state.  The  assessment  in  question  covered 
a  right  of  action  against  directors  of  a  de- 
funct bank,  on  which  judgments  had  been 
recovered  in  the  district  court  but  had  been 
reversed  by  the  supreme  court.  Writs  of 
error  were  sued  out  in  the  United  States 
Supreme  Court,  where  reversal  was  ob- 
tained and  the  judgments  reinstated  but 
not  until  after  the  tax  date  of  the  year  in 
question.  It  was  held  that  these  dormant 
causes  of  action,  which  later  ripened  into 
judgments  and  upon  which  actual  recovery 
was  had,  were  not  taxable  property  upon 
assessment  date. — In  re  Jones'  Assessment. 
Seti'ard  County  v.  Jones,  181  N.  W.  652. 

License  —  Police  Power  and  Taxing 
Power. — The  Tennessee  court  construed  an 
act  for  the  licensing  of  real  estate  agents 
and  imposing  a  privilege  tax,  graduated 
according  to  the  population  of  the  city  in 
which  they  were  located  not  invalid  be- 
cause in  violation  of  the  constitutional  pro- 
visions forbidding  more  than  one  subject 
in  one  act.  The  two  powers  were  held  not 
inconsistent  but  to  relate  to  the  same  sub- 
ject, i.  e.  the  regulation  and  licensing  of 
real  estate  agents ;  the  state  might  proceed 
under  either  or  both  powers ;  if  the  two 
powers  were  exerted  with  reference  to  a 
single  object,  unity  of  purpose  was  pre- 
served in  the  act.  So  far  as  the  constitu- 
tional inhibition  was  concerned,  if  the 
various  provisions  of  an  act  were  directed 
towards  a  common  purpose  and  that  pur- 
pose was  expressed  in  the  title,  it  would 
make  no  difference  if  the  several  provisions 
involved  all  powers  of  the  legislature,  cit- 
ing McMillan  v.  Knoxrille,  202  S.  W.  65. 
The  act  was  accordingly  upheld. — Dams  et 
al.  V.  H alley.  227  S.  W.  1021. 

Licenses — Attorneys. — The  California 
court  held  that  the  City  of  Los  Angeles 
could  impose  a  license  tax  upon  attorneys 
under  its  general  authority  to  license  and 
regulate   any  lawful   business   or   calling; 
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that  the  tax  was  not  an  interference  with 
state  affairs  or  with  state  regulations,  as 
the  city  was  not  attempting  to  prescribe 
qualifications  different  from  or  additional 
to  those  prescribed  by  the  state.  The  fact 
that  the  state  had  omitted  to  tax  attorneys 
did  not  affect  the  express  power  of  the  city 
to  impose  a  tax  upon  them.  —  ^.v  parte 
Gahisha,  195  Pac.  406. 

Licenses  —  Ci-assification  —  Reason- 
ableness. —  In  the  course  of  an  opinion 
involving  other  points,  the  Oregon  court 
made  some  interesting  observations  with 
reference  to  the  claim  that  motor  vehicle 
fees  under  the  law  of  that  state  were  too 
high,  were  unreasonable,  and  could  not  be 
sustained  under  the  exercise  of  the  police 
power  of  the  state.  The  leading  author- 
ities are  collected  supporting  the  conclu- 
sion that  the  determination  of  the  amount 
of  the  fees  was  a  matter  within  the  discre- 
tion of  the  legislature  and  that  there  was 
no  abuse  of  such  discretion. — Briedu'ell  v. 
Henderson,  195  Pac.  575. 

Exemptions  —  Federal  Agencies. — 
The  National  Defense  Act  of  1918  author- 
ized the  Secretary  of  Labor  to  acquire  and 
construct  houses  for  workers  in  essential 
industries.  Pursuant  to  this  act,  the  plain- 
tiff corporation  was  formed ;  its  entire 
capital  stock  was  owned  by  the  federal 
government.  It  acquired  title  to  a  large 
tract  of  land  and  constructed  dwellings 
thereon.  The  municipal  authorities  as- 
sessed a  tax  on  the  property  for  state, 
county  and  local  purposes.  Held:  Plain- 
tiff was  entitled  to  a  permanent  injunction 
as  such  property  was  exempt  from  the  tax 
levy,  citing  McCiiUoch  v.  Maryland;  R.  R. 
Co.  V.  Peniston,  18  Wall.  5,  and  U.  S.  v. 
Coghlan,  261  Fed.  425,  the  latter  case 
presenting  a  similar  state  of  facts. — U.  S. 
I  Housing  Corp.  v.  City  of  JVatertotun,  186 
N.  Y.  Supp.  309. 

Exemption  —  Manufacturing  Com- 
pany.— A  construction  company,  engaged 
in  the  erection  of  concrete  buildings  and 
the  installation  of  plumbing  and  electrical 
work  through  sub-contractors,  and  not 
maintaining  any  shops,  was  held  not  a 
"  manufacturing  corporation  "  within  the 
meaning  of  the  New  York  Tax  Law  so  as 
to  exempt  it  from  local  assessment  for 
personal   taxes.     Even  if  technically  con- 


sidered as  a  manufacturing  corporation,  its 
operations  resulted  in  producing  real  prop- 
erty and  the  tax  was  intended  to  be  limited 
to  corporations  engaged  in  the  manufacture 
of  goods  w^hich  are  movable  and  vendible, 
as  appears  from  the  items  which  the  report 
embraces.  A  corporation  engaged  in  the 
construction  of  buildings  was  held  not  to 
come  within  the  provisions  of  Article  9-A 
and  not  to  be  taxable  thereunder  upon  the 
basis  of  net  income. — People  ex  rel.  Turner 
Constr.  Co.  v.  Cantor,  186  N.  Y.  Supp. 
890. 

Exemptions — Charitable  Uses. — The 
Illinois  court  held  that  land  conveyed  in 
trust  for  certain  charitable  uses,  as  out- 
lined in  the  deed  of  trust,  was  not  thereby 
rendered  exempt  from  taxation,  as  the  con- 
stitutional provision  was  held  not  self- 
executing  but  merely  permissive.  At  the 
time  the  assessment  was  made  the  land  had 
not  been  actually  devoted  to  the  uses  in 
question  which  was  held  to  be  necessary 
to  render  it  exempt. — In  re  Allerton,  129 
N.  E.  801. 

Income,  State  —  Nonresident  —  Re- 
troactive Statute. — A  case  involving  the 
legality  of  the  New  York  state  income  tax 
as  applied  to  non-residents  has  just  been 
decided,  upholding  the  law  in  every  par- 
ticular. The  plaintiff,  a  cotton  goods 
broker,  purchased  goods  from  various  mills, 
either  in  advance  of  sale  or  after  receiving 
orders,  which  were  thereafter  iilled.  His 
sales  were  all  in  foreign  countries,  effected 
through  agents.  Some  sales  were  made  to 
other  brokers  upon  orders  received  by  them 
through  plaintiff's  agents  in  foreign  coun- 
tries. Plaintiff  resided  in  Connecticut  and 
his  sole  business  office  was  in  New  York 
City. 

The  contention  was  that  plaintiff  was 
not  doing  business  in  New  York,  which  was 
rejected  by  the  court  upon  the  ground  that 
whatever  business  he  did  was  done  in  New 
York,  as  no  business  was  done  elsewhere 
except  through  agents  in  foreign  countries 
who  were  paid  by  him,  such  payments  being 
deductions  to  him.  The  contention  that  as 
to  the  direct  export  business  the  tax  was  in 
violation  of  art.  1,  sec.  10  of  the  federal 
Constitution,  Avas  met  by  reference  to  the 
decision  in  Peck  v.  Lowe,  247  U.  S.  165. 

Much  was  evidently  made  of  the  retro- 
active effect  of  the  act.    It  will  be  remem- 
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bered  that  upon  the  decision  in  Travis  v. 
Yale  &-■  Tcncne  Mfg.  Co.,,  252  U.  S.  60, 
holding  the  original  act  unconstitutional, 
because  not  allowing  the  personal  exemp- 
tion to  non-residents,  the  act  was  amended 
and  as  amended  was  reimposed  for  the  year 
1919.  The  court  held  that  the  amendment 
made  reimposition  unnecessary  and  that  the 
retroactive  feature  was  clearly  unobjec- 
tionable, citing  Stockdah'  v.  Insurance 
Companies,  20  Wall.  323. 

The  determination  of  the  comptroller 
was  confirmed. — People  ex  rel.  Stafford  v. 
Travis,  187  N.  Y.  Supp.  311. 

I>xoME  Tax,  State — Distribution  of 
Yield. — The  legality  of  the  Massachusetts 
method  of  distributing  the  yield  of  the 
state  income  tax  was  again  questioned  in  a 
recent  case,  upon  grounds  alleged  to  be 
additional  to  those  examined  and  found 
without  merit  in  Duffy  v.  Treasurer,  125 
N.  E.  135,  and  Dane  v.  Treasurer,  128  N. 
E.  943.  The  additional  ground,  that  the 
income  tax  was  not  carried  as  a  part  of 
the  general  fund,  but  was  carried  by  the 
Treasurer  as  an  "Agency  Account",  was 
held  not  to  affect  the  constitutionality  of 
the  statute,  as  the  methods  of  bookkeeping 
employed  by  a  state  official  had  no  bearing 
upon  the  conformity  to  the  constitution  of 
the  statute  by  which  a  state-wide  tax  is 
collected  and  distributed.  A  further 
ground  for  objection  was  asserted  to  be 
the  "  unreasonable  and  arbitrary  discrimi- 
nation between  taxpayers  in  different 
towns "  arising  from  the  method  of  dis- 
tribution and  much  more  specific  allega- 
tions as  to  this  result  were  disclosed  in  this 
case  than  in  the  Duffy  case.  The  court 
held  that  the  principle  was  fully  consid- 
ered in  that  case  and  the  contentions  over- 
ruled. From  the  mere  fact  that  more  tax 
was  collected  from  some  municipalities 
than  was  returned  to  them,  it  did  not  neces- 
sarily follow  that  the  general  burden  of 
taxation  was  not  fairly  distributed  through- 
out the  state. 

The  case  was  held  ruled  by  the  two 
cases  before  decided  and  referred  to  above. 
— Dane  v.  Jackson.  Treasurer,  129  N.  E. 
606. 

Inheritance.  State — How  Computed 
— Exemptions.  —  Under  the  Oregon  In- 
heritance Tax  Act  the  claim  was  made 
that  the  $10,000  exemption  to  certain  devi- 


sees should  be  allowed  to  each ;  the  state 
claimed  that  while  the  tax  was  upon  the 
estate  passing,  it  was  required  to  be  com- 
puted after  an  allowance  of  only  one 
$10,000  exemption.  The  court  upheld  the 
state's  contention.  —  In  re  Clark's  Estate, 
195  Pac.  370. 

Inheritance.  State — Computation  of 
Tax — Value  of  Estate.  —  In  an  Oregon 
case,  the  property  of  decedent  was  in 
course  of  probate  for  several  years  and 
various  portions  were  sold  to  pay  claims. 
These  sales  w^ere  made  at  prices  much 
below  those  used  in  the  appraisal  at  the 
date  of  death,  so  that  the  sum  remaining 
for  distribution  was  greatly  reduced.  The 
executors  claimed  that  the  tax  should  be 
computed  upon  the  amount  remaining  in 
their  hands  for  distribution,  while  the  state 
tax  commissioner  claimed  that  it  should  be 
computed  upon  the  value  of  the  estate  at 
the  time  of  inventory,  less  debts. 

The  court,  while  recognizing  the  doctrine 
that  the  basis  of  the  inheritance  was  the 
value  at  date  of  death,  yet  held  in  view  of 
the  manifest  absurdities  which  would  arise 
from  using  such  value,  that  the  correct 
basis  should  be  as  contended  for  by  the 
executors,  that  is,  the  net  distributable 
amount.  This  conclusion  was  supported  by 
reference  to  decisions  in  many  jurisdictions 
and  was  deemed  necessarily  to  follow  from 
the  conception  of  the  tax  as  being  upon  the 
succession  and  not  upon  the  property. — In 
re  Ferguson's  Estate,  194  Pac.  771. 

Corporation  Franchise — Measure  of 
Tax  —  Non-Par  Value  Stock.  —  The 
validity  of  ch.  235.  Acts  of  Mass.,  1913, 
providing  that  for  the  purpose  of  comput- 
ing the  excise  tax  on  foreign  corporations, 
stock  of  no-par  value  should  be  considered 
at  par,  was  upheld  by  the  Massachusetts 
court. 

The  reasoning  of  the  court  proceeds 
from  the  premise  that  the  excise  is  a  tax 
upon  a  privilege,  which  may  be  granted  or 
denied  and  which  if  granted,  may  be  upon 
the  sovereign's  own  terms,  provided  they 
be  not  contrary  to  the  constitution.  The 
Massachusetts  act  provides  a  maximum  of 
$2000,  regardless  of  the  size  of  the  capital 
stock  or  of  its  market  value.  It  would 
raise  a  serious  question  if  the  actual  value 
were  to  be  taken  in  the  case  of  the  class  of 
companies  having  no-par  value  stock,  while 
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retaining  par  for  the  others.  An  excise 
may  be  measured  in  a  variety  of  ways  and 
such  methods  are  upheld  unless  unjustly 
discriminatory,  arbitrary,  whimsical  or  ir- 
rational or  plainly  unequal,  grossly  oppres- 
sive or  contrary  to  common  right.  {Opin- 
ion of  Justices',  84  N.  E.  499.) 

The  case  was  held  to  be  within  the  rule 
announced  in  Dist.  of  Col.  v.  Brooks,  214 
U.  S.  138,  and  to  be  clearly  distinguishable 
from  So.  Ry.  v.  Greene,  216  U.  S.  400. 

It  was  held  not  easy  to  perceive  any 
more  equitable  way  of  dealing  with  a  some- 
what puzzling  and  difficult  question  than 
that  adopted  by  the  legislature. — American 
Uniform  Co.  v.  Comvionivealth,  129  N,  E. 
622. 

Corporation  Franchise — Interstate 
Commerce  —  Local  Business.  —  The 
Massachusetts  court  again  construed  the 
excise  tax  law  of  that  state  in  its  applica- 
tion to  a  corporation  engaged  largely  in 
interstate  commerce.  The  point  of  interest 
was  how  far  the  business  done  in  the  state 
could  be  held  to  justify  the  tax  as  for  the 
privilege  of  doing  intra-state  business. 

The  company  was  incorporated  under 
the  laws  of  Maine  and  transacted  all  its 
substantial  corporate  activities  in  other 
states.  At  the  time  of  the  litigation,  it  was 
engaged  in  mining  operations  in  Arizona. 
The  president  and  a  majority  of  the  board 
of  directors  were  residents  of  New  York 
and  some  of  the  directors'  meetings  had 
been  held  in  that  state,  they  had  not  been 
Tield  in  Massachusetts.  Purchases  of  mate- 
rials were  not  made  in  Massachusetts  nor 
were  sales  of  its  products  made  there.  The 
company  maintained  an  office  there  and  its 
vice-president  and  its  treasurer  were  resi- 
dents of  Massachusetts.  A  bank  account 
was  kept  in  Boston  and  the  general  books 
■of  account  were  kept  there,  the  detailed 
accounts  being  kept  in  Arizona. 

The  court  held  that  the  financial  head- 
•quaretrs  of  the  company  were  in  Massachu- 
setts and  that  the  functions  involved  were 
purely  corporate  functions,  wholly  local 
in  their  nature  and  having  no  direct  rela- 
tion to  interstate  commerce.  The  financial 
business  conducted  at  Boston  was  vital  to 
the  company's  existence.  The  keeping  of 
the  treasurer's  books  of  account,  and  the 
general  books  of  account  and  the  pavnnent 
of  corporate  debts  and  dividends  from  a 
local  bank  were  held  to  be  sufficient  to  war- 


rant the  exaction  of  the  excise  tax  as  upon 
a  local  business  and  one  not  exclusively  in- 
terstate in  its  nature.  The  case  was  held 
to  be  within  the  authority  of  Pembina  Min. 
Co.  V.  Penn'a,  125  U.  S.  181,  and  the  cases 
affimied  with  Cheney  Bros.  Co.  v.  Mass., 
246  U.  S.  147,  and  to  be  distinguishable 
from  Pocahontas  Fuel  Co.  v.  Com.,  106  N. 
E.  310,  and  cases  cited  therein.  —  Old  Do- 
minion Co.  V.  Commonivcalth,  129  N.  E. 
613. 

Exemption  —  Religious  Uses  —  Par- 
sonages. —  It  was  held  under  the  West 
Virginia  constitution  and  statutes  that  real 
estate  deeded  to  trustees  to  hold  in  trust 
for  the  benefit  of  a  church  as  a  residence 
for  its  minister,  upon  which  a  building  was 
erected  which  was  occupied  as  a  parsonage 
for  more  than  a  year  and  was  thereafter 
not  so  .used  but  was  rented  for  about  four- 
teen years  to  other  occupants,  nevertheless 
retained  its  exemption  as  used  for  religious 
purposes.— 5/a/'t'  v.  Kettle,  105  S.  E.  775. 

Exemptions  —  Charitable  Institu- 
tion. —  Under  the  Texas  constitution  and 
statutes,  it  was  held  that  real  estate,  be- 
longing to  trustees  named  in  a  will  who 
were  charged  with  the  duty  of  establishing 
a  hospital,  was  exempt,  upon  the  taking 
effect  of  the  will  and  the  organization  of 
the  trust,  even  though  the  hospital  had  not 
actually  been  established  and  the  real  estate 
was  yielding  rental.  The  organization  was 
held  exempt  as  such  from  taxes  upon  its 
propertv.  —  State  v.  Settegast,  227  S.  W. 
253. 

Exemptions  —  Educational  Institu- 
tion— Effect  of  Violation  of  Charter. 
— The  Minnesota  court  was  asked  to  hold 
property  of  a  college  taxable  though  its 
charter  declared  that  it  should  be  exempt, 
the  ground  being  that  its  income  exceeded 
the  sum  expressed  as  a  maximum  in  its 
charter.  The  court  held  that  the  two  pro- 
visions had  no  relation  to  each  other,  and 
the  tax  exemption  was  unqualified  and 
should  be  held  wholly  operative  regardless 
of  the  effect  of  a  violation  of  the  provision 
limiting  the  income  which  the  college 
should  have. — State  v.  W.  L.  Harris  Realty 
Co.,  180  N.  W.  776. 

Exemptions  —  Property  Owned  by  a 
Municipality — Public  Use.  —  The  Con- 
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necticut  court  held  tliat  under  a  statute 
providing  that  buildings  belonging  to  any 
county,  town,  city  or  borough  should  be 
exempt  from  taxation,  a  power  plant  pur- 
chased by  a  borough  and  located  in  an  ad- 
joining town  should  be  held  exempt.  The 
principle  that  property  of  municipalities 
held  for  a  public  use  is  exempt  from  taxa- 
tion, was  held  established  by  the  great 
weight  of  authority.  The  facts  that  the 
plant  supplied  in  part  private  consumers 
and  that  it  was  located  in  another  town 
were  held  not  to  change  the  general  prin- 
ciple. 

In  order  to  retain  control  of  the  water 
rights,  the  borough  was  obliged  to  maintain 
fit  for  service  a  gristmill  which  had  for 
many  years  been  located  on  the  site.  This 
property  was  held  not  taxable  as  being 
merely  incidental  to  the  principal  use. — 
Tomn  of  North  Haven  v.  Borough  of  Wal- 
ling ford,  111  Atl.  904. 

Licenses  —  Interstate  Commerce — 
Measure  of  Tax.  —  The  West  Virginia 
court  recently  decided  a  case  of  rather  un- 
usual interest  to  those  who  follow  closely 
the  decisions  as  to  franchise  or  license 
taxes.  The  case  involved  the  interpreta- 
tion and  effect  of  an  act  of  West  Virginia 
imposing  a  tax  upon  the  transportation  by 
pipe  line  of  oil  or  natural  gas.  The  rate 
specified  in  the  act  was  so  much  per  barrel 
or  1000  feet  of  gas  "  transported  or  con- 
veyed within  this  state."  The  tax  was  re- 
sisted by  a  pipe  line  company  having  an 
extensive  system  of  pipes  extending  en- 
tirely across  the  state,  with  radiating  lines 
for  conducting  oil  from  individual  wells 
to  the  main  lines.  It  was  also  resisted  by 
a  natural  gas  distributing  company. 

The  grounds  of  attack  were  based  upon 
the  claim  of  violation  of  the  commerce 
clause  and  the  Fourteenth  Amendment. 
The  state  contended  that  the  act  was  not 
objectionable  as  rightly  interpreted,  it  im- 
posed a  tax  for  the  privilege  of  engaging 
in  intra-state  commerce  and  that  the  use 
of  all  oil  or  gas  transported  was  merely  a 
measure  of  the  privilege.  Thus  the  inter- 
esting question  was  squarely  presented  of 
whether  the  use  of  an  unconstitutional 
measure  for  a  constitutional  tax  would  be 
sustained. 

The  court  sustained  the  state's  contention 
that  the  tax  was  for  the  privilege  of  en- 


gaging in  intra-state  commerce,  holding 
that  although  open  to  the  construction 
claimed  by  the  contesting  companies,  it 
should  adopt  such  a  construction  as  would 
avoid  holding  the  act  unconstitutional 
under  the  familiar  rules  announced  in 
numerous  cases.  The  court  held,  further- 
more, that  the  same  rule  of  construction 
required  a  holding  that  the  measure  of  the 
tax  must  also  be  confined  to  intra-state 
transportation ;  that  it  was  open  to  serious 
doubt  whether  the  measure  contended  for 
by  the  state  could  be  applied  to  interstate 
transportation ;  that  such  a  conclusion 
would  permit  the  legislature  to  accomplish 
by  indirection  what  it  could  not  accomplish 
directly,  in  that  it  could,  under  the  guise 
of  taxing  the  privilege  of  doing  intra-state 
commerce,  tax  a  part  of  the  interstate  com- 
merce. 

Upon  a  review  of  the  authorities  cited  by 
the  state  in  support  of  their  position,  the 
court  held  all  of  them  distinguishable  ex- 
cept Maine  v.  Grand  Trunk,  which  it  found 
in  conflict  with  the  later  case  of  Steamship 
Co.  v.  Pcnn'a.  The  act  was  therefore  con- 
strued to  require  the  measure  used  in  ap- 
plying the  tax  to  include  only  oil  or  gas 
transported  in  intra-state  commerce. 

The  decision  is  of  further  interest  by 
reason  of  its  elaborate  analysis  of  the  traffic 
under  examination,  resulting  in  some  help- 
ful reasoning  as  to  the  application  of  the 
principles  above  described  to  the  methods 
peculiar  to  the  industries  involved. — Eureka 
Pipe  Line  Co.  v.  Hallanan;  United  Fuel 
Gas  Co.  V.  Same,  105  S.  E.  506. 

Taxpayer's  Action  Binding  on  Other 
Citizens. — In  a  recent  Illinois  case,  a  tax- 
payer sought  to  avoid  pa\Tnent  of  certain 
levies  for  alleged  illegality.  It  appeared 
that  a  previous  action  had  been  brought  by 
a  taxpayer  involving  the  same  claim.  This 
action  had  been  determined  adversely  to 
the  taxpayer  and  an  appeal  had  lieen  al- 
lowed, but  it  had  never  been  perfected. 

The  court  held  this-  previous  action  con- 
clusive against  the  petitioner  in  this  suit, 
upon  the  general  principle  that  if  bona  fide 
bills  are  filed  and  litigated  by  representa- 
tives of  a  class  and  the  subject  matter  of 
the  suit  is  common  to  all,  the  decree  binds 
the  entire  class  as  fully  as  if  all  were  be- 
fore the  court,  this  principle  being  illus- 
trated bv  a  quotation  from  the  decision  in 
State  V.' McDonald,  84  N.  W.  171,  and  by 
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.a  reference  to  other  authorities.  —  People 
^x  rel.  Gibbons  v.  Clark,  129  N.  E.  583. 

Railroad — Suspension  of  Operation. 
— The  Iowa  court  held  that  the  fact  that  a 
railroad  had  ceased  operations  and  was  in 
the  hands  of  a  receiver  did  not  remove  it 
from  the  jurisdiction  of  the  state  Executive 
Council  for  the  purposes  of  assessment  and 
give  the  local  assessors  of  each  count}'  such 
jurisdiction.  The  taxes  paid  upon  such 
assessment  were  held  not  recoverable  by  the 
purchaser  at  the  receiver's  sale,  who  had 
paid  them  under  protest. — Son  ken  v.  Board 
of  Supervisors,  180  N.  W.  862. 

Public  Purpose  —  State  Cement 
Plant.  —  The  Governor  of  South  Dakota 
submitted  to  the  supreme  court  of  the  state 
the  question  of  the  constitutionality  of  the 
act,  chapter  324  of  the  session  laws  of  1919, 
providing  for  a  state  owned  and  operated 
cement  plant.  The  court  referred  to  its 
reply  to  a  previous  inquiry  as  to  the  Hydro- 
Electric  Act  (Ch.  225,  L.  1919)  and  indi- 
cated that  the  answers  made  in  that  case 
{In  re  Opinion  of  Justices,,  177  N.  W.  812) 
were  applicable  to  this.  It  also  referred 
to  the  decision  as  to  the  Rural  Credits  Acts, 
in  the  case  of  Schaaf  v.  S.  D.  Rural  Credit 
Board,  164  N.  W.  964,  disposing  of  cer- 
tain constitutional  questions. 

It  further  held  that  the  taxes  involved 
under  the  act  would  be  for  a  public  pur- 
pose in  view  of  the  provisions  of  sec.  10 
of  art.  13  of  the  Constitution,  and  would 
not  violate  the  federal  Constitution,  fol- 
lowing Green  v.  Frazier,  253  U.  S.  233, 
which  it  held  to  be  conclusive.  —  In  re 
Opinion  of  Justices,  180  N.  W.  957. 

Federal  Agency  —  Gross  Production 
Tax. — The  Oklahoma  gross  production  tax 
on  oil  produced  by  lessees  of  Indian  lands 
was  before  the  court  of  that  state  in  a  case 
which  was  claimed  to  be  not  within  the 
decision  in  Illuminating  Oil  Co.  v.  Okla- 
homa, 240  U.  S.  522,  in  which  such  lessees 
were  held  to  be  federal  agencies  and  not 
taxable.  The  difference  was  urged  to  arise 
because  the  particular  Indian  lessors  had 
not  been  declared  incompetent,  but  this 
was  held  not  to  remove  them  from  the 
class  of  wards.  It  was  further  urged  that, 
being  a  tax  in  lieu  of  a  property  tax  and 
the  oil  of  the  lessees  having  been  distinctly 
separated,   it   was   subject   to   taxation    as 


property  of  the  lessees.  This  contention 
was  denied,  upon  the  authority  of  Large 
Oil  Co.  V.  Howard,  248  U.  S.  549. 

One  Justice  filed  an  elaborate  dissent  in 
an  opinion  which  may  profitably  be  noted 
as  a  source  of  reference  by  one  seeking  the 
authorities  on  the  taxation  of  federal  agen- 
cies, gross  earnings  and  interstate  com- 
merce. His  contention  is  that  the  Supreme 
Court  never  did  fairly  consider  the  precise 
statute  involved  in  the  Large  Oil  case  but 
assumed  it  to  be  the  same  as  that  involved 
in  the  earlier  cases,  whereas  it  was  in  real- 
ity a  property  tax  and  thus  differed  essen- 
tially from  that  involved  in  those  cases. 
The  opinion  is  a  veritable  compendium  of 
the  decisions  of  the  Supreme  Court  on  the 
subjects  referred  to  above. — In  re  Skelton 
Lead  6r-'  Zinc  Co.'s  Gross  Production  Tax, 
194  Pac.  1062. 

Manufacturing  and  ISIercantile 
Business  Combined — Separately  Taxed. 
— Under  the  Virginia  law  a  manufacturing 
business  is  taxable  upon  the  value  of  its 
capital,  while  a  mercantile  business  is  tax- 
able under  a  mercantile  license  law,  based 
upon  gross  purchases.  The  company  in 
question  manufactured  its  product  in  great 
part  and  sold  it  through  a  branch  which 
was  kept  entirely  distinct.  The  state 
claimed  that  in  such  a  case  there  could  be 
no  separation  but  that  the  entire  capital 
should  be  held  employed  in  manufacturing. 
The  court  rejected  this,  holding  that  the 
law  specifically  recognized  the  two  dis- 
tinct methods,  and  that  the  company  in 
question  was  entitled  to  the  separation  and 
to  taxation  under  both  methods,  its  manu- 
facturing capital  being  reduced  to  the  ex- 
tent of  the  requirements  of  the  mercantile 
portion  of  the  business. — Commonivealth  v. 
Craddock-Terry  Co.,  105  S.  E.  576. 

Special  Assessments  —  Gross  In- 
equality Renders  Assessment  Void. — 
Under  a  charter  of  St.  Louis  special  im- 
provement assessments  were  fixed  in  part 
on  the  front  foot  basis  and  in  part  on  an 
area  basis.  That  part  of  the  assessment 
computed  upon  the  latter  basis  was  con- 
tested and  the  objection  was  sustained 
upon  the  ground  that  the  ordinance,  though 
following  strictly  the  provisions  of  the 
charter,  was  void  as  a  violation  of  the 
Fourteenth  Amendment  of  the  federal  con- 
stitution, where  the  assessment  made  would 
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distribute  the  tax  in  grossly  unequal  pro- 
portions because  of  the  physical  facts  in 
the  case.  This  conclusion  was  held  to  fol- 
low from  the  decision  by  the  Supreme 
Court  holding  a  similar  assessment  void 
{Gast  Realty  a'  Inv.  Co.  v.  Schneider 
Granite  Co.,  240  U.  S.  55).  The  ordi- 
nance was  ruled  void  so  far  as  the  area  tax 
was  concerned.  —  Wetteran  v.  Farmers'  df 
Merchants'  Trust  Co.,  226  S.  W.  941. 


Assessments  —  Inequality — Fraui 
Relief.  —  Under  the  West  Virginia  law, 
an  aggrieved  taxpayer  is  required  to  appear 
before  the  county  board  of  equalization  as 
a  prerequisite  to  review  in  court.  Plaintiff 
alleged  over-assessment,  amounting  to 
fraud,  in  that  he  was  virtually  foreclosed 
from  securing  relief  before  the  county 
board  owing  to  the  antagonistic  attitude  of 
the  members  of  that  board.  He  therefore 
refused  to  pursue  his  appeal  to  the  board 
and  brought  an  action  in  equity  to  enjoin 
the  officers  from  levying  the  taxes  upon 
the  alleged  illegal  assessments.  The  relief 
was  refused  upon  the  ground  that  the 
remedy  pointed  out  in  the  statute  was  re- 
quired to  be  followed.  —  Pardee  of  Ciirtin 
Lumber  Co.  v.  Rose,  105  S.  E.  792. 

"  State  "  Tax.  —  In  a  recent  Alabama 
case  an  incidental  point  decided  was  that 
when    a   license    tax   on    automobiles    was 


levied  by  the  state  but  the  act  required  the 
proceeds  to  be  divided  between  the  cities 
and  counties,  the  tax  was  still  a  "  state " 
tax. — Mills  V.  Court  of  Commissioners,  8S 
So.  564. 

Payment — Cash  Required — Set-off. 
— The  Alabama  court  held  that  taxes  could 
not  be  paid  through  credits  against  a  judg- 
ment obtained  by  the  taxpayer  against  the 
municipality,  even  though  by  stipulation 
of  the  municipal  authorities ;  that  taxes 
were  not  debts  or  assets  which  could  be 
seized  by  attachment,  hence  they  were  not 
subject  to  set-off.  Thus  a  taxpayer,  sued 
for  taxes,  could  not  plead  payment  through 
the  credits  above  referred  to  and  was  held 
liable  to  the  same  for  all  the  years  in  ques- 
tion, cash  only  being  held  receivable,  in 
the  absence  of  a  statute  permitting  other 
form  of  payment.  —  City  of  Enterprise  v. 
Ratvls,  86  So.  374. 

Relief — Injunction.  —  The  Colorado 
court  reiterated  its  adherence  to  its  pre- 
vious settled  ruling,  as  elaborated  in  Nile 
Dist.  V.  English,  153  Pac,  760,  that  the 
mere  fact  of  an  illegal  or  void  tax  does 
not  entitle  a  taxpayer  to  enjoin  its  collec- 
tion ;  there  must  be  in  addition  some  recog- 
nized equitable  ground  for  the  granting  of 
relief.—/?,  cf  R.  G.  R.  Co.  v.  Board  of 
Commissioners,  193  Pac.  555. 
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BOOK  NOTES 


Holmes'  Federal  Income  and  Profits 
Taxes — 1921  Supplement. 

The  well  known  volumes  on  fedeal  taxes 
previously  issued  by  Mr.  Holmes  are  too 
well  known  to  require  detailed  comment  of 
this  his  latest  work,  which  bears  the  mod- 
est title  of  a  "  supplement "  to  the  1920 
edition  of  Federal  Income  and  Profits 
Taxes.  Numerous  amendments  and  addi- 
tions to  the  Regulations  were  made  during 
1920;  regulations  on  stamp  taxes  and  the 
capital  stock  tax  were  revised  and  rulings 
on  specific  questions  have  been  issued  in 
the  weekly  "  Treasury  Bulletins  " ;  all  of 
which  made  the  publication  of  a  supple- 
ment quite  appropriate  and  helpful. 

In  the  opinion  of  the  reviewer,  by  his 
revised  chapter  on  War-Profits  and  Excess- 
Profits  Tax,  Mr.  Holmes  has  earned  the 
eternal  thanks  of  those  who  have  struggled 
with  that  subject,  without  the  expert 
knowledge  which  is  naturally  gained  by 
those  who  have  constant  association  with 
its  obscurities.  In  this  chapter  a  plain, 
straightforward,  simple-phrased  and  log- 
ically arranged  account  of  the  theory  and 
practice  of  the  interpretation  and  adminis- 
tation  of  this  complex  tax  is  to  be  found. 
The  reviewer  thus  expresses  a  deep  sense  of 
relief  and  personal  satisfaction  after  read- 
ing this  chapter  and  noting  how  it  clarifies 
his  previous  confused  notions  of  the  sub- 
ject and  greatly  simplifies  the  labor  of 
dealing  with  questions  arising  under  the 
law  in  question.  This  chapter  is  a  distinct 
achievement  and  will,  we  predict,  be  found 
of  immense  help  by  those  similarly  per- 
plexed. 

The  Wisconsin  Income  Tax  by  Henry 
B.  Nelson,  formerly  auditor  of  corpora- 
tion income  tax  returns,  Wisconsin  Tax 
Commission.  Madison,  University  of  Wis- 
consin, 1921. 

This  very  timely  book  will  be  of  interest 
to  all  who  have  to  do  with  income  taxa- 
tion, outside  as  well  as  inside  of  Wis- 
consin,    The  questions  which  arise  apply 


under  all  income  tax  laws  and  one  is  glad 
to  have  all  possible  help,  particularly 
when,  as  in  this  case,  it  is  furnished  by 
one  thoroughly  equipped  by  training  and 
study,  as  well  as  by  practical  administra- 
tive experience.  The  peculiarly  helpful 
method  of  treatment  may  be  seen  from  the 
following  quotation  from  the  author's 
preface : 

"  As  it  is  almost  impossible  for  the 
public  in  general  to  engage  experts 
familiar  with  the  income  tax  law  and  its 
operatiton  io  make  their  reports,  yet 
recognizing  the  fact  that  the  people  as 
a  whole  want  to  meet  fairly  and  hon- 
estly their  obligations  to  the  state,  it  has 
been  the  purpose  of  the  author  to  pro- 
duce a  book  which  will  be  at  once  a 
statement  of  the  Wisconsin  law  as  it 
stands  at  present,  the  rules  and  regula- 
tions of  the  tax  commission  issued  in  its 
administration  and  the  decisions  of  the 
courts  on  points  of  the  law  brought  be- 
fore them,  and  which  will  contain  a  full 
and  careful  discussion  and  explanation 
of  bothersome  questions  which  arise  to 
trouble  the  taxpayer.  As  far  as  possible 
the  intent  has  been  to  put  aside  all  tech- 
nical discussion  and  make  a  practical 
handbook  of  information  for  the  indi- 
vidual, corporation  officer,  lawyer,  and 
accountant  who  find  it  necessary  to  re- 
port under  the  law.  It  is  the  belief  of 
the  writer  that  such  a  book  will  be  of 
great  service  to  the  busy  man  who  wants 
to  make  a  correct  return  but  does  not 
understand  just  what  is  demanded  of 
him  by  the  law  and  has  not  the  time  for 
an  exhausive  study  of  it.  It  is  with  this 
purpose  in  mind  that  '  The  Wisconsin 
Income  Tax,  Rulings,  Regulations,  and 
Cases  '  is  presented  to  the  business  and 
professional  men  of  Wisconsin  and  those 
others  who  are  interested  in  state  income 
taxation." 

In  an  appendix  a  brief  but  comprehen- 
sive digest  of  the  court  decisions  in  chrono- 
logical order  is  given,  enabling  one  to 
readily  follow  the  development  of  the  law. 
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THE  FOURTEENTH  ANNUAL 
CONFERENCE 

White  Mountains,  New  Hampshire,  September 
12-16,  1921 

We  announce  with  pleasure  the  decision 
of  the  officers  to  accept  the  kind  invitation 
of  Governor  Brown  of  New  Hampshire 
and  the  New  Hampshire  Tax  Commission, 
to  hold  the  conference  this  year  at  the 
White  Mountains  in  that  state.  This  de- 
cision meets  a  long  cherished  wish  of  many 
members  from  the  west  and  south  to  go  to 
New  England,  and  of  course  it  is  highly 
satisfactory  to  the  eastern  members.     The 


decision  was  made  only  after  careful  con- 
sideration and  with  full  appreciation  of  the 
present  difficulties  in  transportation  and 
the  travel  which  it  will  necessitate  on  the 
part  of  members  and  delegates  from  the 
west  and  south.  These  circumstances  ap- 
peared to  be  outweighed  by  the  general 
advantages  of  a  meeting  in  New  England, 
a  section  not  before  visited. 

Not  the  least  of  the  circumstances  which 
influenced  the  choice  was  the  fact  that 
Governor  Brown,  who  has  long  been  con- 
nected with  tax  administration  in  New 
Hampshire,  has  recently  retired  as  chair- 
man of  the  Tax  Commission  to  become  the 
chief  executive  of  the  state.  It  was  felt 
that  his  complete  sympathy  with  the  aims 
and  purposes  of  the  Association  and  with 
the  arduous  duties  of  a  taxing  official 
would  be  reflected  in  the  deliberations  of 
the  conference.  We  assure  those  who  have 
not  personally  experienced  it,  of  the  whole- 
souled  hospitality  which  awaits  us  at  the 
hands  of  the  Governor  and  of  Chairman 
Floyd,  Mr.  Amey  and  Secretary  Hale  of 
the  Commission. 

The  Time 

The  date  selected  is  the  week  beginning 
September  12th.  The  conference  will  open 
on  Monday  evening,  the  12th,  and  will 
extend  through  Friday.  This  year,  as  will 
appear  later,  we  plan  a  less  strenuous  con- 
ference in  some  respects,  in  that  it  is  hoped 
that  we  may  cover  the  ground  with  two 
sessions  daily,  at  least  on  alternate  days, 
say  the  forenoon  or  the  afternoon  and  the 
evening  each  day,  leaving  a  half  day  for 
walks  or  drives  in  the  delightful  fegion 
whose  glories  are  doubtless  well  known 
to  all. 

This  plan  will  also  give  occasion,  often 
heretofore  lacking,  for  personal  acquaint- 
ance   and    discussion,    which   has    so    fre- 
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quently  been  found  to  furnish  that  accu- 
rate and  detailed  information  of  the  condi- 
tions one  is  investigating  which  a  written 
paper  or  a  hurried  discussion  does  not 
supply. 

Another  innovation  planned  is  a  reduc- 
tion in  the  number  of  prepared  addresses, 
with  greater  resort  to  discussion.  This, 
while  it  will  require  more  care  in  planning 
and  possibly  more  rigid  rules  in  the  de- 
bates, should  allow  a  wider  participation 
and  lend  greater  interest  to  the  discussions. 

It  is  of  the  greatest  importance  that 
there  be  a  full  attendance  at  the  opening 
session,  Monday  evening,  when  the  prelimi- 
nary exercises  take  place  and  when  the 
committee  on  resolutions  and  the  other 
committees  will  be  selected  and  will  or- 
ganize for  work,  matters  that  have  often 
heretofore  dragged  along,  with  unsatisfac- 
tory results. 
The  Place 

The  general  region,  known  as  the  White 
Mountains,  is  of  course  familiar  to  all. 
Our  location  will  be  at  the  group  of  hotels 
situated  just  east  of  Fabyan,  a  railroad 
station  on  both  the  Boston  and  Maine  and 
the  Maine  Central  railroads,  which  come 
together  at  that  point.  Just  east  of  Fabyan 
is  Bretton  Woods,  which  is  the  railroad 
station  for  the  Mount  Washington  and  the 
Mount  Pleasant  hotels,  which  will  doubt- 
less accommodate  most  members.  In  the 
immediate  neighborhood,  however,  there  are 
several  other  hotels,  all  within  easy  dis- 
tance from  the  Mount  Pleasant,  which  is  to 
be  the  conference  headquarters  where  the 
sessions  of  the  conference  will  be  held.  The 
place  differs  from  any  heretofore  chosen  in 
that  there  is  no  city  or  town  near  at 
hand.  These  hotels  are  great  self-contained 
ones,  located  in  the  midst  of  a  large 
estate,  embracing  many  acres  and  sur- 
rounded by  the  well-known  mountain  peaks. 
Ample  opportunity  for  recreation  is  af- 
forded by  the  golf  course,  the  swimming 
pool,  bowling  green,  tennis  courts,  &c.,  and 
by  the  extensive  facilities  for  motoring, 
driving,  riding  or  walking  to  the  many 
points  of  interest  which  abound. 
The  Hotels 

As  above  stated,  the  Mount  Pleasant 
Hotel  at  Bretton  Woods  station  will  be 
the  headquarters,  where  accommodations 
may  be  had  at  the  special  rate  of  $7  per 
day  per   person,   two   persons  to   a  room, 


without  bath,  or  $8  per  day  with  bath^ 
American  plan. 

Doubtless  many  from  New  England 
points  will  motor  to  the  conference  and 
thus  will  be  easily  able  to  select  any  one 
of  several  excellent  hotels. 

In  view  of  the  varying  needs,  it  is  deemed 
best  to  suggest  that  members  write  early, 
describing  fully  their  requirements  and  the 
rates  desired.  Mr.  Fletcher  Hale,  Secre- 
tary, New  Hampshire  Tax  Commission, 
Concord,  N.  H.,  has  kindly  consented  tc^ 
attend  to  such  correspondence. 

We  should  recommend  also  that  members 
write  to  the  Boston  and  Maine  Railroad 
Company,  North  Station,  Boston,  Mass., 
for  the  booklets  describing  the  region  to  be 
visited.  Similar  inquiries  may  be  addressed 
to  the  Bretton  Woods  Company,  Bretton 
Woods,  N.  H. 

Transportation 

The  railroad  situation  is  admittedly  un- 
satisfactory everywhere  and  it  is  especially 
so  in  New  England.  Excursion  rates  are 
not  being  allowed  this  year  to  the  usual 
extent.  Round  trip  rates  will  be  in  force 
from  California  and  the  far  western  states 
to  New  England  points  but  the  trip  must 
be  begun  before  August  15th.  Round  trip 
rates  from  the  western  central  states  will, 
however,  be  available  up  to  September 
30th,  with  return  limit  October  31st.  In 
view  of  the  situation  it  will  be  most  satis- 
factory for  each  member  to  consult  the 
railroad  office  in  his  home  city  and  thus 
the  special  rates  which  may  be  available 
from  that  city  may  be  obtained.  Often 
special  rates  may  be  offered  to  some  point 
like  Boston,  which  may  be  availed  of  by 
members.  In  general,  we  may  say  that 
Bretton  Woods  is  reached  by  through  train 
service  from  New  York,  Boston,  Montreal, 
Quebec  and  Portland,  Maine.  Passengers 
may  also  reach  the  region  via  Albany,  N. 
Y.,  by  the  Boston  and  Maine,  changing  at 
Greenfield,  Mass.,  or  via  the  Boston  and 
Albany,  changing  at  Springfield,  Mass.,  to 
the  Connecticut  River  route  or  continuing 
through  to  Boston  and  changing  there. 
The  trip  from  Boston  to  Bretton  Woods 
allows  a  complete  view  of  the  Mountains 
and  should  be  taken,  either  going  or  com- 
ing. The  route  via  the  Canadian  roads  to 
Montreal  or  Quebec  and  thence  south 
offers,  of  course,  numerous  attractions  and 
gives  easy  access  to  the  conference.     What- 
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ever  route  be  taken,  it  is  repeated  that  the 
trip  be  so  timed  that  members  will  reach 
Bretton   Woods   in   time   for   the   evening 
session,  Monday,  Sept.  12th. 
Entertainment 

We  have  usually  held  our  conferences  in 
large  cities  and  there  has  thus  been  an 
effort  made  on  the  part  of  the  citizens  of 
those  cities  to  entertain  the  members,  par- 
ticularly the  ladies.  This  year  we  meet 
under  conditions  where  such  entertainment 
is  not  possible  and  would  not  be  appro- 
priate. The  region  offers  entertainment  in 
itself.  There  is  no  city  nearby  and  hence 
no  committees  of  citizens.  We  meet  at  a 
hotel  designed  wholly  for  tourists  like  our- 
selves. The  program  has  been  arranged 
with  this  in  view.  There  will  be  no  "  per- 
sonally conducted  "  parties  but  each  indi- 
vidual or  group  will  be  left  free  to  follow 
their  own  inclinations  as  to  amusement  and 
recreation.  Our  chief  work,  of  course,  is 
the  business  of  the  conference,  from  which 
we  hope  to  gain  much  benefit  and  encour- 
agement. This  is  written  in  order  to  em- 
phasize the  essential  difference  between  the 
situation  this  year  and  that  in  other  years 
when  we  have  met  in  altogether  different 
surroundings. 

Doubtless  there  will  be  unanimous 
agreement  to  ascend  Mount  Washington, 
the  highest  peak  in  the  East,  having  an 
altitude  of  6290  feet,  affording  a  view  of 
the  entire  range  and  of  the  Atlantic  Ocean. 
The  ascent  by  the  famous  cog  road  is  de- 
scribed as  remarkable  in  many  ways. 

If  members  fail  to  secure  satisfactory  in- 
formation from  the  local  railroad  officials, 
inquiries  as  to  routes  and  connections  may 
be  addressed  to  Mr.  Hale  or  to  the  Secre- 
tary of  the  Association. 
The  Program 

As  will  be  gathered  from  what  has  been 
said  above,  the  program  this  year  will  be 
adapted  to  the  general  scheme  of  the  con- 
ference as  a  quiet,  restful  method  of  swap- 
ping experiences  and  of  pursuing  the  fun- 
damental purpose  of  ascertaining  what  is 
best  in  taxation  and  then  of  relentless 
effort  to  devise  and  execute  methods  of 
effective  administration. 

There  is  little  novelty  in  the  subject. 
Progress  seems  to  consist  largely  in  escape 
from  retrogression,  the  price  of  which  is 
eternal  vigilance. 


While  it  is  impossible  at  this  date  to 
give  the  specific  items  as  they  will  appear 
on  the  final  program,  the  following  out- 
line of  the  subjects  which  axe  of  partic- 
ular importance  and  which  are  now  under 
consideration,  is  presented  as  a  means  of 
giving  members  and  delegates  a  general 
impression  of  the  scope  of  the  conference. 

Opening  Session 

As  usual,  Monday  evening  will  be  de- 
voted to  the  opening  exercises  including 
the  organization  of  the  conference,  the 
selection  of  permanent  chairman,  addresses 
of  welcome,  responses  and  the  appointment 
of  committees.  This  year  we  shall  en- 
deavor to  see  that  the  resolutions  committee 
is  actually  organized,  ready  to  function,  at 
this  session,  thus  preventing  the  delays 
heretofore  experienced.  The  Executive 
Committee  of  the  National  Tax  Associa- 
tion will  meet  at  this  time  and  act  upon 
the  necessary  matters  coming  before  them. 
The  remainder  of  the  evening  may  be 
profitably  spent  in  renewing  and  forming 
acquaintances. 

Committee  Work. 

Of  first  importance  is  the  general  prog- 
ress of  our  committee  work.  Probably 
nothing  that  this  Association  has  ever  done 
has  made  a  more  effective  appeal  to  the 
practical  citizen  than  the  work  already 
done  by  Professor  Bullock's  committee  on 
a  "  Model  System  of  State  and  Local 
Taxation ".  The  demand  continues  for 
the  report,  which  may  be  considered  as  in 
a  measure  standardizing  and  crystallizing 
thought  which  had  before  been  ineffective 
because  attacking  the  problem  without  a 
comprehensive  view  of  all  its  angles. 

The  committee  will  hold  a  session  .  to 
further  discuss  the  "  model  "  report,  and 
such  changes  as  may  be  suggested  by  the 
committee  or  which  may  be  advanced  by 
its  members  in  discussion. 

Model  Income  Tax 
The  unending  demand  for  additional 
revenue  will  necessitate  resort  to  the  in- 
come tax,  and  thus  it  is  highly  desirable 
that  the  two  acts  drafted  by  the  "  Model 
Committee  "  be  given  the  "  acid  test  "  of 
full  discussion.  The  various  criticisms  of 
the  bills  which  have  been  made  known 
will  be  summarized  by  H,  H.  Bond,  of 
counsel  to  the  committee,  and  it  is  designed 
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to  perfect  the  bills  in  every  way  possible. 
Every  member  is  earnestly  requested  to 
critically  examine  the  bills  as  printed  in  the 
January,  1921  Bulletin,  and  the  slight 
corrections  noted  in  the  February  issue, 
and  either  send  suggestions  to  the  secretary 
or,  better  still,  come  to  the  conference  pre- 
pared to  help  perfect  these  measures. 


Gefieral  Tax  Problems 


P"',^ 


Model  Business  Tax 


'  Tlie  two  sub-committees  on  the  appor- 
tionment of  the  business  income  tax  or  of 
any  taxes  upon  interstate  business  have 
been  appointed  and  are  functioning,  one 
concerned  with  manufacturing  and  mer- 
cantile business  and  the  other  with  rail- 
roads and  public  utilities.  The  reports  of 
these  committees  should  be  of  the  most 
practical  help  in  the  very  difficult  and  im- 
satisfactory  conditions  now  existing,  under 
■v\-hich  there  is  a  vast  amount  of  unnecessary 
and  unintended  double  or  multiple  taxa- 
tion of  the  same  income  or  property.  Busi- 
ness men  are  urged  to  be  represented  in 
the  discussion  of  these  matters. 

Migratory  Live-Stock 

The  sub-committee  on  the  taxation  of 
migratory  live-stock,  designed  to  assist  in 
the  settlement  of  a  problem  of  great  im- 
portance to  the  cattle  and  sheep  industry 
in  the  west,  will  submit  its  report  for  dis- 
cussion. 

Inheritance  Taxation 

The  sub-committee  on  inheritance  taxa- 
tion, under  its  able  and  industrious  chair- 
man, W.  B.  Belknap,  will  submit  its  final 
report,  with  a  model  act.  If  there  is  any 
one  subject  which,  more  than  another, 
needs  immediate  country-wide  attention,  it 
is  that  of  state  inheritance  taxation.  There 
is  need  not  only  of  the  correct  application 
of  legal  and  equitable  principles  but  of 
concerted  action  on  the  part  of  all  the 
states.  If  the  exemption  of  non-resident 
decedents  from  tax  on  intangibles,  as  urged 
by  this  Association  in  an  earlier  year,  is  to 
be  conceded  impossible,  this  fact  should 
be  accepted  and  efforts  made  to  eliminate 
the  waste  and  chaos  arising  from  present 
inconsistencies  and  absurdities.  We  should 
not  abandon  our  efforts  because  an  ideal 
cannot  be  accomplished.  This  committee 
report  should  draw  the  attention  of  the 
officials  in  all  the  states  who  are  concerned 
■with  the  administration  of  this  tax. 


Naturally  the  delegates  will  be  interested 
in  considering  and  discussing  the  methods 
employed  in  the  New  England  states  for 
the  solution  of  taxing  difficulties  and  for 
securing  the  needed  revenues.  These  states 
embrace  every  situation,  from  the  strictly 
rural  region  to  the  highly  concentrated 
manufacturing  centers.  The  administra- 
tive problems  are  correspondingly  varied, 
while  the  quality  of  administration  is  un- 
surpassed. The  cross-questioning  of  an 
eastern  official  by  one  from  the  west  should 
be  highly  illuminating. 

Besides  this,  there  are  certain  states  in 
which  very  special  and  highly  interesting 
developments  have  occurred.  Descriptions 
of  the  methods  established  in  these  states 
and  particularly  of  the  reasons  for  their 
adoption  and  of  the  ways  and  means  by 
which  accomplishment  was  made  possible, 
will  be  highly  interesting.  We  refer  to 
such  peculiarly  important  events  in  taxa- 
tion as  have  recently  occurred  in  such 
states  as  Tennessee,  North  Carolina,  Ne- 
braska and  Missouri,  from  w'hich  states  we 
shall  expect  to  have  well  qualified  speakers. 

Constitutional  Questions 

The  curious  heat  and  difference  of  opin- 
ion displayed  over  constitutional  amend- 
ments on  taxation  are  matters  w-hose  expla- 
nation would  be  helpful.  The  real  heart 
of  many  tax  problems  lies  in  the  attitude 
of  the  people  when  voting  upon  a  consti- 
tutional question  or  is  displayed  most  accu- 
rately in  a  constitutional  convention.  We 
shall  try  to  obtain,  if  possible,  answers  to 
the  questions  raised  by  proposals  for  amend- 
ment in  such  states  as  New  Hampshire, 
Louisiana,  Ohio,  Indiana,  Illinois  and 
others,  by  representatives  from  those  states. 

Municipal  Problems 

An  ever-increasing  difficulty  arises  from 
the  growth  of  cities  and  their  incessant  de- 
mands for  added  revenues.  The  Associa- 
tion has  never  before  dealt  with  this  sub- 
ject specifically  but  this  year  we  shall  do 
so,  under  the  leadership  of  the  vigorous 
Mayor  of  Boston,  Andrew  J.  Peters. 

Railroad  and  Public  Utility  Taxation 

It  has  been  felt  that  the  time  has  arrived 
for  the  discussion  of  various  angles  of  this 
general  subject,  which  will  naturally  in- 
volve consideration  of   the   apportionment 


No.  8] 


JUNE,  1921 


I  «•'; 


to  states  mentioned  above  as  a  subject  be- 
ing considered  by  a  sub-committee. 

Canadian  Conditions 

The  nearness  of  the  Canadian  border 
will  render  it  possible  to  secure  some  first- 
hand account  of  the  interesting  develop- 
ments in  taxation  which  have  occurred  or 
■which  are  in  progress  in  the  provinces  and 
the  municipalities,  as  well  as  those  affect- 
ing dominion  taxes. 

Forestry  Ta^cs 
It  is  of  especial  importance  to  New 
Hampshire,  as  well  as  to  many  other  states, 
that  some  solution  of  the  vexed  question 
of  taxes,  as  affecting  forestry,  should  be 
found,  which  is  practical  as  well  as  theo- 
retically sound.  We  hope  to  have  this  sub- 
ject presented. 

Federal  Taxes 
By  September,  some  progress  will  very 
likely  be  made  towards  framing  the  new 
Revenue  Act.  Past  experiences  have  dem- 
onstrated the  peculiar  advantages  to  be 
derived  from  discussions  of  the  changes, 
participated  in  by  those  who  are  often 
concerned  with  them  as  consultants  or  who 
by  professional  necessity  are  required  to 
know  with  exactness  the  meaning  of  such 
changes  and  the  reasons  for  them.  While 
the  Association  has  not,  as  such,  taken 
sides  in  the  controversy  over  direct  and  in- 
direct taxes  —  consumption  taxes  and  in- 
come taxes — it  may  be  anticipated  that  the 
personal  and  individual  views  of  our  mem- 
bers will  be  expressed  and  will  furnish 
authoritative  advice.  It  will  perhaps  be 
deemed  desirable  to  include  a  discussion  of 
the  extremely  important  subject  of  the  ex- 
emption of  federal  and  state  securities  from 
income  taxation,  federal  and  state.  This 
matter  deserves  such  full  and  complete 
consideration,  as  time  will  permit. 

Simplification  of  State  Government 

The  spread  of  the  movement  for  "  sim- 
plified government  "  —  the  short  ballot — 
and  kindred  suggestions,  is  something 
which  should  receive  our  careful  attention. 
If  it  menaces  the  effectiveness  of  the  tax 
commission  movement  to  which  we  stand 
committed,  we  should  be  ready  to  express 
vigorous  and  intelligent  objection.  A  dis- 
cussion of  this  matter  by  Professor  Lutz, 
author  of  the  "  State  Tax  Commission  ", 
is  contemplated. 


Federal  Subsidies 

Douglas  Sutherland  of  Chicago  prom- 
ises to  give  us  the  result  of  his  study  of 
this  highly  important  topic,  which  is 
rapidly  assuming  greater  and  greater  pro- 
portions. 

Land  Taxation 

At  present  writing  we  are  promised  the 
rare  treat  of  a  discussion  of  this  topic  by 
one  of  the  initiators  of  tax  reform  in  this 
country — Professor  Richard  T.  Ely,  known 
to  tax  experts  as  the  author  of  the  cele- 
brated Maryland  report  of  1888. 

Tax  Limit  Laws 
We  hope  to  have  opportunity  to  discuss 
this  highly  important  topic  and  have  in 
mind  the  peculiarly  effective  limit  laws  of 
Louisiana  which  are  open  to  use  by  a  tax- 
payer in  a  way  not  applied  elsewhere. 

Review  of  Tax  Legislation 

This  review  has  always  been  a  most 
valuable  feature  of  the  published  volume 
of  the  Proceedings  and  it  has  also  come  to 
be  generally  felt  that  a  brief  summary  from 
such  review,  of  the  principal  legislative  and 
constitutional  changes,  gives  to  those  pres- 
ent the  peculiar  advantage  of  obtaining 
first  hand  information  about  them.  The 
outstanding  and  in  some  respects  startling 
features  of  the  tax  legislation  enacted  in 
New  Mexico,  North  Carolina,  West  Vir- 
ginia and  Delaware,  will  very  likely  arouse 
interesting  discussion  among  the  delegates. 
We  are  fortunate  this  year  in  having  this 
summary  promised  by  one  who  is  especially 
equipped  by  training  and  experience:  Mr. 
William  E.  Hannan,  Legislative  Librarian 
of  New  York. 


The  above  summary  of  the  subjects 
under  consideration  is  necessarily  not  com- 
plete nor  will  it  surely  be  followed.  It  is 
submitted  for  the  general  information  of 
the  members  and  others,  in  the  desire  to 
obtain  suggestions  and  particularly  to 
stimulate  and  induce  those  planning  to 
attend  to  prepare  definite  points  which  they 
may  wish  to  bring  out  in  the  discussions. 
As  above  stated,  the  conference  Avill  con- 
sist largely  of  general  discussion  and  the 
success  depends  in  very  great  measure 
upon  the  cooperation  of  all  and  upon  the 
care  with  which  the  discussion  is  conducted 
along  definitely  constructive  lines,   and  is 
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not  allowed  to   run  into  loose  generaliza- 
tions. 

Publicity- 
There  is  immediate  need  of  help  from 


members  in  circulating  notice  of  this  con- 
ference. It  is  hoped  that  the}--  will  give 
definite  attention  to  this  important  matter, 
by  press  notices  and  by  personal  solicitation. 


LEGISLATIVE  AND  NEWS  NOTES 


Idaho.  A  rather  unique  law  passed  in 
Idaho  was  not  noted  in  the  May  Bulletin. 
This  act  is  somewhat  complicated  but  it 
evidently  seeks  to  accomplish,  through  the 
processes  of  exemption  from  taxation,  a 
two-fold  object.  It  exempts  from  taxation 
that  portion  of  the  property  of  electrical 
power  and  transmission  corporations,  which 
is  used  to  furnish  power  for  pumping  water 
for  irrigation  purposes  on  lands  in  the 
state,  except  to  the  extent  that  the  water 
so  pumped  is  sold.  The  state  board  of 
equalization  is  to  determine  the  extent  of 
the  exemption  and  reduce  the  assessment 
of  the  company  to  that  extent.  The  amount 
of  taxes  which  would  have  been  due  if  the 
exemption  had  not  been  granted  is  to  be 
credited  upon  the  bill  for  power  rendered 
to  the  consumer,  in  the  proportion  which 
his  use  of  power  bears  to  the  whole  amount 
of  power  furnished. 

Commissioners  interested  may  easily 
imagine  the  task  placed  upon  the  Idaho 
board,  of  determining  the  exemption. 
Looked  at  from  the  standpoint  of  the  util- 
ities, it  would  appear  that  they  have  been 
granted  what  our  friend  Whitney  would 
perhaps  call  an  "  Irish  exemption  ". 

Massachusetts.  Income  tax  director 
Shaw  notes  that  one  further  law  has  been 
enacted  and  becomes  Chapter  376.  It 
amends  sub-section  (c)  of  section  five  of 
Chapter  62  of  the  General  Laws  by  strik- 
ing out  the  provision  permitting  fiduciaries 
to  postpone  the  reporting  of  gains  from 
the  sale  of  intangible  personal  property 
for  a  period  of  five  years  unless  the  trust 
is  sooner  closed,  and  substitutes  the  annual 
return  of  such  gains,  in  a  manner  similar 
to  that  required  of  all  other  taxpayers. 
This  provision  goes  into  elTect  as  of  Jan- 
uary 1,  1922,  since  the  present  year  is  the 
final  year  of  the  first  five  year  term. 

Mr.  Shaw  adds  that  he  never  could  un- 
derstand the  logic  of  the  original  provision. 


which  has  always  seemed  open  to  grave 
constitutional  question,  and  that  no  voice 
was  raised  against  the  change. 

We  have  not  heretofore  noted  the  ap- 
pointment of  Henry  F.  Long  as  commis- 
sioner in  charge  of  the  Department  of  Cor- 
porations and  Taxation,  the  office  so  long 
held  by  Mr.  Trefry. 

Michigan.  Secretary  Burtless  writes 
that  although  a  very  satisfactory  amend- 
ment to  the  constitution  authorizing  an  in- 
come tax  passed  the  House,  it  was  not 
reported  out  of  the  committee  on  taxation 
in  the  Senate,  so  that  they  are  now  no 
nearer  an  income  tax  law  than  they  were 
at  the  close  of  the  last  session,  except  that 
the  farmers'  organizations  in  the  state  now 
claim  that  they  will  initiate  the  amendment 
by  petition  and  require  it  submitted  to  the 
voters  at  the  election  in  November,  1922. 

The  legislature  found  itself  confronted 
with  enormous  demands  for  funds  by  the 
various  state  departments  and  institutions, 
which,  if  allowed,  would  have  increased 
the  state  tax  nearly  100%.  After  discuss- 
ing many  means  of  securing  additional 
revenue,  a  bill  was  introduced  and  passed 
which  provides  for  a  franchise  tax  on  cor- 
porations and  which  becomes  immediately 
effective.  This  tax  is  at  the  rate  of  3^^ 
mills  on  the  capital  stock  and  surplus. 
The  tax  on  foreign  corporations  is  to  be 
based  on  the  relation  of  the  property  in 
Michigan  to  the  total  property  of  the  com- 
pany. 

The  law  which  provides  for  review  of 
the  equalization  made  by  county  boards  of 
supervisors  by  the  Board  of  State  Tax 
Commissioners,  upon  appeal  of  a  super- 
visor who  believes  his  assessing  district  has 
l)een  aggrieved,  has  been  amended  so  that 
it  is  now  more  workable.  The  board  of 
supervisors  is  now  required  in  making  its 
original  equalization  to  do  so  by  estimating 
the  true  cash  value  of  the  real  estate  and 
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personal  property  subject  to  assessment  in 
each  assessing  district.  This  it  is  believed 
will  have  a  good  eilect,  as  after  the  equal- 
ization, each  assessing  officer  will  have  an 
idea  as  to  the  aggregate  valuation  that 
should  be  shown  by  his  assessment  roll  and 
will  be  especially  valuable  when  the  tax 
commission  has  reviewed  the  county  equal- 
ization, as  its  estimates  are  based  on  very 
careful  examinations  and  have  proved  to 
be  very  reliable. 

Another  amendment,  which  it  is  thought 
will  result  in  much  better  work  on  the  part 
of  assessing  officers,  is  one  by  which  the 
cost  of  reviewing  assessments,  where  it  is 
found  necessary  by  the  tax  commission  to 
reassess  an  entire  district,  and  where  the 
increase  or  decrease  is  more  than  15% 
from  the  figures  of  the  assessing  officer, 
shall  be  borne  by  the  district  reviewed.  In 
the  past,  assessing  officers  have  been  very 
willing  to  let  the  tax  commission  shoulder 
the  burden  of  cash  value  assessments;  but 
when  they  know  that  the  expense  of  a  re- 
view of  assessments  will  be  charged  to  the 
township,  it  is  believed  that  they  will  en- 
deavor to  avoid  the  necessity  of  a  review. 
This  same  bill  provides  that  where  assess- 
ments have  been  reviewed  by  the  tax  com- 
mission, no  change  can  be  made  by  the 
supervisor  for  a  period  of  three  years, 
without  its  written  consent.  Heretofore  the 
provision  has  been  that  no  reductions  could 
be  made  for  a  period  of  three  years,  but 
many  cases  have  been  found  where  non- 
residents have  been  penalized  by  increased 
assessments  and  this  action  is  now  pre- 
vented by  the  amendment. 

Heretofore,  in  determining  the  assessable 
value  of  credits,  a  taxpayer  has  been  per- 
mitted to  offset  from  his  taxable  credits  his 
entire  indebtedness ;  and  where  non-taxable 
credits  have  been  owned,  in  many  cases 
exceeding  the  amount  of  taxable  credits, 
such  non-taxable  credits  have  not  been  used 
in  any  way  in  the  computation.  An  amend- 
ment to  this  law  was  made  which  reads  as 
follows : 

"  Provided,  that  if  such  person  shall  be  the 
owner  of  credits  that  are  exempt  from  taxation, 
such  proportion  only  of  his  indebtedness  shall  be 
deducted  from  debts  due  or  to  become  due  as  is 
represented  by  the  ratio  between  taxable  credits 
and  total  credits  owned,  whether  taxable  or  not." 

It   is  believed    that   this  will    result   in   a 
larger  assessment  of  credits. 


Heretofore,  domesticated  birds  have  been 
wholly  exempt  from  taxation;  but  owing 
to  the  large  number  of  poultry  farms  estab- 
lished in  the  state,  the  exemption  has  been 
repealed  and  poultry  is  now  assessable  the 
same  as  other  personal  property. 

We  regret  to  announce  that  through  the 
operation  of  the  "  unwritten  law  "  of  poli- 
tics, chairman  Barnes  of  the  Board  of  State 
Assessors  of  Michigan,  a  familiar  figure  at 
our  conferences  and  a  vigorous  advocate 
of  improvements  in  taxation,  retires  from 
official  service.  We  have  been  pleased  to 
receive  assurance  of  his  intention  to  con- 
tinue his  interest  in  the  subject,  and  we  may 
therefore  count  upon  his  advice  and  assist- 
ance. Commissioner  Cass  R.  Benton  be- 
comes chairman  and  Mr.  William  S.  Linton 
becomes  a  member  of  the  board. 

New  Mexico.  Commissioner  Saint  ad- 
vises that  pursuant  to  the  authority  of  the 
new  tax  laws,  noted  in  the  May  Bulletin, 
the  state  has  engaged  Mr.  J.  R.  Finlay  to 
value  the  mines  of  the  state.  Mr.  Finlay 
will  be  remembered  as  having  conducted 
the  appraisal  of  the  Michigan  mines  in 
1911,  which  has  been  recognized  as  highly 
satisfactory.  It  appears,  therefore,  that  a 
vexed  question  in  New  Mexico  will  be 
finally  adjusted. 

New  York.  The  bills  mentioned  in  the 
May  Bulletin  as  awaiting  action  by  the 
governor  have  now  received  his  scrutiny. 
Those  amending  the  personal  income  tax 
law,  as  to  sale  of  capital  assets,  publicity 
of  returns  and  exempting  dividends  of  per- 
sonal service  corporations,  were  approved 
and  become  chapters  573,  477  and  625,  re- 
spectively. The  bill  requiring  distribution 
of  the  yield  to  school  districts  was  vetoed. 
Those  changing  the  license  fee  on  foreign 
corporations  and  the  corporation  franchise 
tax  on  net  income  become  chapters  705  and 
447.  The  bill  amending  the  inheritance 
tax  law  generally  becomes  chapter  476, 
while  that  limiting  the  exemption  on  char- 
itable bequests  was  vetoed. 

Already  the  legislative  committee  is  be- 
ginning preparations  for  its  inquiry  into 
other  portions  of  the  tax  law  and  we  note 
that  Professor  R.  M.  Haig  has  been 
selected  to  supervise  the  investigation,  under 
the  direction  of  chairman  Davenport. 

Director    Graves    advises    that    all-told 
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about  one  million  personal  income  tax  re- 
turns will  be  filed  this  vear,  yielding  a  tax 
of  $35,000,000  as  against  $37,000,000  last 
year.  This  comes  from  834,000  taxpayers. 
"  In  other  words,"  he  says,  "  one  person 
out  of  every  ten  in  the  state  is  rendering 
income  tax  returns  for  1920." 

Ohio.  Secretary  Gableman  advises  that 
the  two  houses  of  the  recent  legislature 
were  unable  to  agree  on  a  form  of  tax 
amendment  to  the  constitution,  the  Senate 
standing  for  straight-out  classification  and 
the  House  insisting  that  the  "  uniform 
rule  "  be  maintained.  Only  two  bills  of 
general  interest  were  passed,  both  affecting 
debt  limitations  of  municipalities,  one 
making  them  more  rigid,  the  other  per- 
mitting increased  levies  upon  approval  of 
sixty  per  cent  of  the  electors.  Professor 
Lutz  observes  that  it  is  suggested  that  these 
acts  will  force  further  consideration  of  tax 
measures. 

The  tax  commission  has  been  reorgan- 
ized by  the  appointment  of  S.  E.  Forney  as 
chairman  and  C.  A.  Horn  as  vice-chairman, 
J.  R.  Cassidy  continuing  as  a  member. 

Pennsylvania.  Legislative  Reference 
Librarian  John  H.  Fertig,  has  very  kindly 
furnished  us  with  a  comprehensive  state- 
ment of  legislative  changes.  We  regret 
that  lack  of  space  prevents  inserting  in 
full  this  exceedingly  interesting  statement, 
which  we  must  summarize. 

No  new  taxation  for  state  purposes  was 
found  necessary,  which  speaks  well  for  the 
wisdom  of  the  existing  laws  and  for  the 
efficacy  of  their  administration  under  the 
direction  of  former  Auditor  General  Sny- 
der, who  will  be  remembered  as  having 
attended  our  recent  conferences. 

The  determined  drive  by  the  school 
teachers  for  increased  salaries  led  to  the 
enactment  of  a  minimum  wage  law  cover- 
ing salaries  for  all  grades  of  teachers,  to 
which  are  added  a  number  of  annual  in- 
crements. Under  this  law  the  state  has 
guaranteed  the  payment  of  a  proportion  of 
the  minimum  salary,  which  it  is  estimated 
will  necessitate  an  increase  in  its  appropria- 
tion ultimately  of  approximately  fourteen 
million  dollars  every  two  years.  In  addi- 
tion to  this,  large  increased  appropriations 
were  granted  to  the  Forestry  Department 
for  the  acquisition  of  forest  lands  and  for 
forest  fire  protection. 


These  increases  are  to  be  derived  prin- 
cipally from  three  sources.  First,  an  ad 
valorem  tax  upon  anthracite  coal ;  second, 
an  increased  tax  on  collateral  inheritances, 
and  third,  a  tax  on  gasoline  sold  in  the 
Commonwealth  for  purposes  other  than 
for  resale. 

The  anthracite  coal  tax — Act  No.  225 — 
imposes  a  tax  of  one  and  one-half  per  cen- 
tum of  the  value  thereof  upon  each  ton 
of  anthracite  coal  when  mined,  washed, 
screened  or  otherwise  prepared  for  the 
market,  and  is  assessed  at  the  time  the  coal 
is  ready  for  shipment.  It  is  the  duty  of 
persons  in  charge  of  mines,  washeries  and 
operations  to  assess  the  tax  daily  and  to 
make  an  annual  report  before  the  first  day 
of  February  to  the  Auditor  General,  stat- 
ing the  number  of  gross  tons  of  coal  made 
taxable  and  the  assessed  value  thereof. 
The  act  becomes  effective  on  the  first  day 
of  July,  1921.  It  is  estimated  that  this 
tax,  if  sustained  by  the  courts,  will  produce 
between  seven  and  eight  million  dollars 
per  year. 

The  amendment  of  the  collateral  inheri- 
tance tax — Act  No.  165 — increases  the  rate 
from  five  to  ten  per  centum  upon  all  prop- 
erty passing  by  will  or  under  the  intestate 
law,  to  persons  other  than  direct  heirs.  It 
is  estimated  that  this  tax  will  produce 
approximately  three  million  five  hundred 
thousand  dollars  per  year. 

The  tax  on  gasoline  is  imposed  by  Act 
No.  368.  This  act  imposes  a  tax  of  one 
cent  a  gallon,  or  fraction  thereof,  on  all 
gasoline  sold  in  the  Commonwealth  for  any 
purpose  whatsoever,  except  for  the  purpose 
of  resale.  The  tax  is  to  be  collected  from 
the  consumer  by  the  firm,  association  or 
corporation  selling  the  gasoline,  and  is  to 
be  paid  into  the  general  fund  of  the  state 
treasurer  monthly.  Fifty  per  centum  of 
all  taxes  collected  under  the  act  are  to  be 
credited  to  the  various  counties,  to  be  used 
for  the  construction,  maintenance  and  re- 
pair of  roads  and  highways,  and  for  the 
payment  of  interest  on  bonds  issued  for 
road  purposes.  Dealers  in  gasoline  are 
required  to  make  monthly  statements  to 
the  Auditor  General,  showing  the  total 
number  of  gallons  of  gasoline  sold  during 
the  month.  It  is  estimated  that  this  tax 
will  produce  a  revenue  of  approximately 
two  million  dollars  a  year. 

A  small  revenue  will  also  be  derived 
from  Act  No.  57,  which  increases  the  state 
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tax  on  letters  testamentary  and  letters  of 
administration  from  fifty  cents  to  one 
dollar. 

In  counties  of  the  first  class  (Philadel- 
phia) ,  assessors  may  hereafter  be  appointed 
without  regard  to  political  party  affilia- 
tions, and  all  provisions  for  representation 
by  minority  political  parties  is  eliminated 
(Act  No.  168). 

A  law  which  very  likely  is  the  outgrowth 
of  the  report  of  the  Tax  Law  Revision 
Commission,  authorizes  boroughs,  town- 
ships, school  districts  and  poor  districts  to 
appeal  from  any  assessment  to  the  board 
of  revision  and  to  the  courts.  Such  a  pro- 
vision was  carried  in  the  bill  framed  by 
the  Tax  Law  Revision  Commission.  It 
will  place  these  districts  in  the  same  rela- 
tion with  regard  to  appeals  from  asessments 
as  the  individual  assessed  (Act  No.  216). 

House  Bill  No.  420,  known  as  the  Mar- 
shall bill  and  framed  by  the  Tax  Law  Re- 
vision Commission,  failed  of  passage.  This 
bill  proposed  a  centalized  system  for  the 
assessment  and  collection  of  all  taxes  for 
local  purposes.  On  account  of  the  oppo- 
sition by  beneficiaries  of  the  present  system 
no  determined  effort  was  made  to  pass  this 
bill.  The  Commission  has  been  continued 
and  is  to  make  further  report  to  the  Gen- 
eral Assembly  of  1923.  It  is  the  belief  of 
citizens  interested  in  this  subject  that  favor- 
able action  may  be  secured  when  citizens 
generally  become  more  familiar  with  the 
provisions  of  this  bill. 

We  are  reminded  to  note  the  curious 
provision  in  Pennsylvania  which  prevents 
the  Auditor  General  from  holding  office 
for  more  than  one  term.  Under  the  opera- 
tion of  this  provision  General  Snyder 
leaves  the  office,  but  fortunately  is  retained 
in  the  state  service,  having  been  elected 
state  treasurer. 

The  report  of  the  Tax  Law  Revision 
Commission,  referred  to  by  Mr.  Fertig,  is 
well  worth  consideration  by  those  states 
which  are  confronted  with  the  so-called 
"  township  system  "  for  the  administration 
of  local  taxes.  It  presents  a  well  consid- 
ered plan  for  enlarging  the  unit  to  embrace 
a  county. 

Rhode  Island.  Secretary  Tobie  advises 
that  nothing  of  great  importance  was  done 
by  the  recent  legislature.  An  amendment 
was  adopted  exempting  the  real  and  per- 


sonal property  held  for  or  by  any  fraternal 
corporation,  association  or  body  created  to 
build  and  maintain  a  building  or  buildings 
for  its  meetings  and  for  the  accommoda- 
tion of  other  fraternal  bodies,  the  entire 
net  income  of  which  is  exclusively  to  be 
used  to  build,  furnish  and  maintain  asy- 
lums, homes  or  schools  for  the  free  educa- 
tion or  relief  of  the  members  of  such  fra- 
ternities, or  the  relief,  support  and  care  of 
worthy  and  indigent  members,  their  wives, 
widows  or  orphans. 

The  practice  of  levying  an  additional 
state  tax  of  3c.  on  each  $100  of  the  valua- 
tion of  cities  and  towns  for  state  highway 
construction  and  maintenance,  which  was 
adopted  in  1916,  was  again  followed  this 
year  by  the  passage  of  a  special  act  levying 
such  a  tax  for  the  year  1921. 

The  United  Electric  Railways  Com- 
pany, the  corporation  created  by  the  Gen- 
eral Assembly  to  take  over  the  local  trac- 
tion properties,  under  the  reorganization 
scheme  on  which  the  legislature  and  several 
state  departments  have  been  working  for 
the  past  four  or  five  years,  was  relieved,  by 
special  act,  from  the  pavinent  of  any  taxes, 
imposts,  or  excises  upon  any  rights,  powers, 
privileges,  franchises  or  earnings  (whether 
heretofore  or  hereafter  received),  of  said 
company  or  of  any  company  whose  prop- 
erty it  may  acquire,  excepting  a  state  tax 
of  1%  upon  the  gross  earnings  from  its 
operation  in  the  state.  This  exempts  the 
company  from  other  taxes  and  also  from 
the  various  municipal  franchise  taxes  which 
it  has  for  years  been  the  practice  of  cities 
and  towns  to  assess  upon  street  railway 
companies.  The  Newport  Electric  Cor- 
poration, operating  a  street  railway  system 
in  the  southeastern  corner  of  the  state,  was 
also  granted  a  similar  exemption. 

The  poll  tax  was  extended  to  women, 
both  citizens  and  aliens,  in  the  same  man- 
ner as  it  applies  to  men. 

The  franchise  tax  upon  domestic  cor- 
porations was  amended  by  the  addition  of 
a  provision  that  non-par-value  stock  shall, 
for  the  purposes  of  the  tax,  be  deemed  to 
have  a  par  value  of  $100  per  share.  It 
has  been  the  practice  of  the  board  to  so 
administer  the  previous  law,  but  it  was 
prompted  to  recommend  the  passage  of  an 
act  which  would  prevent  the  raising  of  any 
question  over  its  interpretation. 

A  law  was  passed  empowering  the  board 
of  tax  commissioners,  in  its  discretion,  to 
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employ,  and  designate  officially,  by  appro- 
priate title,  some  person  who  shall  exercise 
authority  in  connection  with  the  adminis- 
tration of  the  provisions  of  the  Inheritance 
Tax  Act  of  1916. 

The  tax  on  insurance  and  surety  com- 
panies was  changed  in  minor  respects. 

Tennessee.  We  are  pleased  to  note 
very  substantial  accomplishments  in  taxa- 
tion in  this  state.  It  appears  that  the 
forces  of  reform  have  been  working  quietly 
but  effectively  along  standard  lines,  with 
the  prospect  of  further  progress. 

Of  perhaps  greatest  immediate  interest 
is  the  establishment  of  a  Tax  Department, 
with  a  Tax  Commissioner,  having  a  six 
year  term,  to  be  elected  by  the  legislature 
in  joint  session.  The  commissioner  is 
given  general  supervision  over  the  admin- 
istration of  the  tax  laws,  with  power  to 
establish  rules  to  govern  local  officials ;  to 
take  evidence  relative  to  tax  valuations  and 
compel  the  attendance  of  witnesses ;  to  pre- 
scribe forms  and  schedules  for  use  by 
local  assessors.  He  is  charged  with  the 
duty  of  procuring  the  assessment  of  all 
property  at  its  actual  cash  value,  of  ad- 
ministering the  laws  relative  to  corpora- 
tion taxes,  of  making  recommendations 
with  respect  to  changes  in  the  laws  and  of 
certifying  to  the  Attorney- General  for  pun- 
ishment such  local  officials  as  he  finds  to 
be  violating  the  laws. 

A  state  board  of  equalization  is  created, 
consisting  of  six  members  to  be  elected  by 
the  legislature,  with  terms  of  six  years, 
two  members  being  elected  every  two  years. 
This  board  is  given  very  comprehensive 
powers  of  investigation,  with  the  evident 
design  to  secure  a  full  and  equal  assess- 
ment of  all  property  at  the  actual  cash 
value.  The  Tax  Commissioner  is  ex  offi- 
cio chairman  of  this  board.  Public  util- 
ities are  not  placed  under  the  jurisdiction 
of  either  the  tax  commissioner  or  the  board 
of  equalization  but  remain  subject  to  as- 
sessment by  the  railroad  commission  and 
to  equalization  by  the  board,  consisting  of 
the  Governor,  Secretary  of  State  and 
Treasurer,  as  at  present. 

Mr.  A.  V.  Louthan,  formerly  chief  tax 
statistician,  becomes  the  first  tax  commis- 
sioner under  the  express  terms  of  the  act 
creating  the  office,  and  we  are  indebted  to 
him  for  a  copy  of  the  law  above  summar- 
ized. He  also  has  given  us  further  items 
of  interest. 


It  appears  that  considerable  progress  has 
been  made  towards  securing  some  measure 
of  relief  from  constitutional  restraint,  such 
as  is  found  in  the  other  states  in  that  sec- 
tion of  the  country.  The  1919  legislature 
adopted  an  amendment  authorizing  the 
classification  of  all  personal  property  for 
the  purposes  of  taxation.  This  amendment 
was  again  adopted  by  the  recent  legisla- 
ture, as  was  necessary  to  bring  it  before  the 
people,  so  that  it  is  now  ready  for  sui)mis- 
sion  at  the  election  this  fall. 

A  complication  arises  because  of  the  fact 
that  the  legislature  also  passed  an  act  sub- 
mitting the  question  of  calling  a  constitu- 
tional convention.  This  would  appear  to 
present  to  the  people  an  alternative,  tend- 
ing to  endanger  the  classification  amend- 
ment, thus  rendering  useless  the  work  of 
two  legislatures  in  this  matter. 

Commissioner  Louthan  summarizes  the 
agitation  for  constitutional  changes  as 
being  directed  towards  the  following 
propositions : 

( 1 )  Authorizing  the  legislature  to 
classify  property  and  impose  different 
rates  on  different  classes. 

(2)  Authorizing  the  levy  of  an  in- 
come tax  for  state  purposes. 

(3)  Authorizing  the  assessment  of 
certain  property  for  state  taxes  only, 
exempting  it  from  county  and  muni- 
cipal taxes. 

Mr.  Louthan  also  refers  to  serious  dis- 
cussion of  the  feasibility  of  changing  the 
constitution  so  that  the  legislature  may 
provide  for  financing  the  state  government 
from  public  service  corporations  and  from 
an  income  tax,  exempting  such  public  ser- 
vice corporations  from  city  and  county 
taxes  and  leaving  the  cities  and  counties  to 
finance  their  respective  governments  from 
real  estate  and  personal  property  and  prop- 
erty of  strictly  private  corporations. 

A  resolution  was  adopted  submitting  an 
amendment  to  the  constitution  authorizing 
the  imposition  of  an  income  tax  upon  in- 
comes "  from  whatever  source  derived  ". 
This  resolution  will  have  to  be  adopted  by 
the  next  legislature  before  it  can  be  sub- 
mitted. 

West  Virginia.  Probably  the  most 
unique  law  which  has  ever  made  its  ap- 
pearance on  the  statute  books  of  any  state 
is  the  act  known  as  Senate  Bill  265,  in. 
effect  July  1,  1921. 
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This  act  imposes  a  general  sales  tax  as 
a  privilege  tax  upon  the  gross  proceeds 
from  the  sale  of  coal,  oil,  natural  gas  and 
other  mineral  products,  of  two-fifths  of 
one  per  cent ;  upon  the  gross  proceeds  from 
the  sale  of  manufactured  products  by  the 
maimfacturer  and  from  the  sale  of  any 
other  tangible  property,  the  gross  income 
of  banks,  trust  companies  and  public  util- 
ities and  that  derived  from  "  any  gainful 
business  or  profession,"  of  one-fifth  of  one 
per  cent.  This  sales  tax  supersedes  the 
existing  privilege  taxes  imposed  upon  all 
corporations  based  upon  net  income  and 
upon  pipe  lines. 

The  application  of  a  sales  tax  to  a 
single  state,  when  considered  in  view  of 
the  limitations  imposed  by  federal  laws 
affecting  interstate  commerce,  exports  and 
national  banks  and  the  practical  limitations 
in  administration  seems  so  entirely  novel 
and  so  full  of  difficulty  that  one  is  some- 
what amazed  at  its  boldness.  The  obvious 
practical  and  political  difficulty  which  at 
once  suggests  itself — that  such  a  tax  would 
fall  with  crushing  and  discriminating  force 
upon  the  farmer — is,  however,  overcome  by 
the  simple  provision  of  exempting  all  sales 


up  .to  $10,000,  a  very  significant  bit  of 
evidence  of  political  sagacity.  We  await 
with  interest  news  of  the  workings  of  this 
remarkable  legislation.  It  is  to  be  hoped 
that  Tax  Commissioner  Hallanan,  upon 
whom  will  rest  the  task  of  administration, 
may  be  with  us  at  the  coming  conference, 
to  tell  us  the  sidelights  and  how  the  enact- 
ment of  such  a  law  became  possible. 

An  Act,  known  as  Senate  Bill  225, 
greatly  strengthens  and  improves  the  pro- 
visions for  the  administration  of  the  tax 
laws  of  the  state.  The  tax  commissioner 
whose  term  is  six  years,  is  made  eligible 
for  reappointment,  he  is  given  authority  to 
appoint  appraisers  and  to  employ  experts 
to  assist  in  the  valuation  of  property  and, 
of  greatest  importance,  he  is  empowered  to 
order  a  reassessment  of  the  property  in 
any  county  in  which  he  finds  neglect  on  the 
part  of  the  county  assessor  to  assess  such 
property  at  full  value,  the  same  to  be  made 
by  special  appraisers  at  the  expense  of  the 
county.  The  salaries  of  county  assessors 
are  revised  and  reclassified  and  they  are 
given  enlarged  powers  with  respect  to  com- 
pelling the  listing  of  property. 


OVERTURN  SALES  TAX  ON-COMMODITIES 


B.   S.   ORCUTT 


There  is  a  great  deal  of  underbrush  to 
be  cleared  away  before  the  outlines  of  a 
soimd  and  sane  overturn  sales  tax  can  be 
clearly  discerned.  The  advocates  of  a  sales 
tax  do  not,  unfortunatey,  all  talk  the  same 
language,  and  the  opponents  of  any  uni- 
form overturn  tax  joyfully  jumble  all  the 
divergent  views  advanced  into  a  straws-man 
of  their  own  conception  and  then  proceed 
to  try  to  set  it  on  fire.  But  it  won't  bum. 
Part  of  it  is  non-inflammable.  This  non- 
inflammable  material  in  the  straw-man  is 
the  suggestion  for  a  tax  at  each  step  in  the 
sale  of  commodities  by  any  one  to  any  one. 

By  commodities  I  mean  just  what  the 
dictionary  says — "  goods,  wares,  merchan- 
dise, produce  of  land  and  manufactures." 

By  a  tax  at  each  step  in  the  sale  of 
commodities,  I  do  not  mean  a  tax  on  the 
gross  receipts  of  everybody  engaged  in  any 
activity.  I  mean  a  tax  so  levied  that  the 
vendor  of    commodities  shall   become  the 


collector  of  a  tax  measured  by  the  price 
agreed  upon  with  the  purchaser,  and  com- 
pulsorily  passed  on  to  the  purchaser  by 
means  of  a  special  charge,  as  a  tax,  specifi- 
cally billed  as  such,  on  the  invoice  ren- 
dered to  the  purchaser. 

To  approach  the  situation  right  in  the 
middle,  I  mean  that  if  John  Smith  is  a 
manufacturer  of  overalls,  he  must  buy  his 
cloth,  his  thread,  his  buttons,  his  buckles, 
his  drill,  from  various  people  who  manu- 
facture these  things.  He  buys  1,000  yards 
of  denim  from  John  Doe  at  30  cents  a 
yard.  The  bill  is  $300,  plus,  at  1%,  $3 
tax  collected  from  Smith  by  Doe  and 
turned  over  to  the  Government  by  Doe. 
He  buys  10  gross  of  buttons  from  John 
Jones  for  $8.  The  bill  is  $8  plus  $.08 
tax.  He  buys  from  John  White  a  gross  of 
buckles  for  $2.  The  bill  is  $2  plus  $.02 
tax.  He  buys  from  John  Green  x  spools 
of  pocket  drill  for  $15.     The  bill  is  $15 
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])lus  ^.15.  He  buys  from  John  Brown  x 
spools  of  thread  for  $7.  The  bill  is  $7 
plus  $.07  tax. 

TAX  IS  LEVIED  OX  PURCHASES 

The  total  cost  of  material  for  a  gross 
of  overalls  is  then  $335.32,  of  which  $332 
is  the  invoiced  cost  of  material  and  $3.32 
is  the  invoiced  tax  collected  by  the  vendors 
of  cloth,  thread,  buttons,  buckles  and  drill, 
and  turned  over  to  the  Government. 

John  Smith  goes  about  his  business  of 
manufacture  in  the  confidence  that  he 
bought  this  material  at  the  best  possible 
price  and  that  every  competitor  has  paid 
the  same  tax  rate  on  material.  Smith  sells 
his  gross  of  overalls  for  $864,  or  $6  each. 
He  bills  the  overalls  to  the  retailer  at  $864 
plus  $8.64,  or  a  total  of  $872.64,  of  which 
Smith  acts  as  Government  collector  of 
$8.64. 

The  tax  on  Smith  has  been  $3.32,  if 
there  was  any  tax  at  all.  It  has  been  a 
consumption  tax  pure  and  simple,  meas- 
ured by  the  amount  of  his  purchases,  not 
of  his  sales.  Every  competitor  has  been 
obliged  to  pay  approximately  the  same  tax, 
varied  slighty  by  his  skill  or  luck  in  buy- 
ing. The  tax  has  gone  into  the  cost  of 
goods,  just  as  has  labor,  freight  and  over- 
head. Smith  and  his  competitors  have 
each  been  obliged  to  make  their  sales  prices 
irrespective  of  their  obligations  to  collect  a 
tax,  and  what  they  do  collect  goes  to  the 
Government  and  is  not  a  percentage  paid 
by  them  on  their  gross  receipts. 

Before  the  materials  got  to  Smith  a 
similar  tax  was  paid  on  previous  processes, 
and  was  all  included  in  the  $3.32  that 
Smith  paid.  When  the  manufactured  prod- 
uct leaves  Smith,  the  retailer  pays  the  tax 
of  $8.64,  or  $.06  on  each  garment.  When 
the  retailer  sells  to  the  poor,  down-trodden 
lal)oring  man  at  $8  a  garment,  the  tax  be- 
comes $.08.  It  doesn't  interest  me  partic- 
ularly whether  the  retailer  collects  the 
$.08  tax  from  the  eventual  consumer  or 
absorbs  it  himself.  My  object  is  to  make 
it  a  consumption  tax  all  the  way  down  the 
line  to  the  retailer,  and  to  consider  it  as 
nothing  in  the  world  except  a  consump- 
tion tax. 

IX  REALITY  A  COXSUMPTIOX  TAX 

The  words  "  consumption  tax "  sound 
fearsome  to  the  politician,  who  still  talks 
glibly  about  the  tariff.     The  tariff  tax  is  a 


consumption  tax  pure  and  simple  when 
applied  to  articles  not  produced  in  this 
country.  It  is,  like  the  excess  profits  tax, 
a  consumption  tax  plus,  when  applied  to 
articles  that  are  produced  in  this  country. 
All  the  present  miscellaneous  sales  taxes 
are  consumption  taxes.  I  tried  to  explain 
to  a  correspondent  that  a  tariff  tax  of  10 
cents  a  pound  on  coffee  was  a  consumption 
tax.  He  dismissed  my  illustration  with 
the,  to  him,  sufficient  answer  that  "  the 
tax  on  coffee  is  a  tariff  matter."  Then  he 
added :  "  Whether  your  importer  enters 
the  amount  of  the  tariff  on  his  bill  as  a 
separate  item  or  includes  it  in  his  gross 
price,  is  a  matter  of  absolutely  no  conse- 
quence. He  will  get  all  the  market  will 
stand  for  his  coffee  in  either  case." 

Precisely;  that  is  exactly  what  I  am 
trying  to  get  at.  He  would  do  the  same 
thing  were  there  no  tax,  and  so  would  his 
competitor.  The  element  of  competition 
and  price  is  not  influenced  by  the  tax.  So 
with  a  uniform  overturn  tax,  invoiced  as 
such! 

There  "  ain't  no  such  animal  "  as  a  tax 
that  nobody  pays.  A  proper  consumption 
tax  is  a  tax  that  is  passed  on  to  the  final 
consumer  just  exactly  as  it  is  levied,  not 
augmented  many  times  like  the  excess 
profits  tax,  and  not  absorbed  by  business 
like  the  imaginary  tax  that  sends  shivers 
down  the  spines  of  unduly  alarmed  middle- 
men. 

Now  all  this  is  different  from  a  retail 
sales  tax  like  the  present  tax  on  jewelry, 
or  luxuries,  or  ice  cream.  It  is  different 
from  a  tax  on  gross  receipts  that  may  be 
absorbed  or  pyramided  at  the  option  of  the 
dealer.  It  is  different  from  a  tax  on  ser- 
vices, or  on  the  transfer  of  capital  assets. 
It  does  not  conflict  with  the  long  estab- 
lished special  excise  taxes  on  tobacco  and 
spirits,  with  the  stamp  taxes  on  documents, 
or  with  the  income  tax. 

RELATIOX   TO  OTHER  TAXES 

A  tax  on  overturn  sales  of  commodities 
cannot  be  a  direct  substitute  for  the  excess 
profits  tax.  The  two  taxes  are  not  com- 
parable except  in  the  one  feature  of  being 
an  ultimate  cost  to  the  consumer,  for  of 
course  without  profits  derived  from  the 
consumer,  there  is  no  excess  profits  tax. 
Abolition  of  the  excess  profits  tax  involves 
readjustment  of  surtaxes  and  of  corporate 
nomial  tax  to  bring  about  equality  between 
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stockholders  and  non-stockholders.  This  is 
a  problem  by  itself  that  would  be  just  as 
much  a  problem  were  there  no  other  tax 
than  the  income  tax. 

Conversely,  the  clash  between  special 
consumption  taxes  and  a  general  consump- 
tion tax  would  still  exist  were  there  no  in- 
come tax  and  were  all  revenues  derived 
from  consumption  taxes. 

As  a  matter  of  fact,  practical  considera- 
tions make  necessary  not  only  an  income 
tax  and  a  consumption  tax,  but  also  cer- 
tain privilege  taxes,  which  again  are  in  a 
class  by  themselves.  The  problem  with 
respect  to  classes  of  taxation  is  to  make 
them  balance  properly.  Hence  we  can 
discuss  the  principle  of  the  consumption 
tax  without  regard  to  other  classes  of 
taxes. 

The  issue  with  respect  to  an  overturn 
sales  ta:^  on  commodities  is  an  issue  between 
one,  general,  uniform  tax  and  many  special, 
irregular,  unrelated,  confusing  and  annoy- 
ing taxes. 

There  are  now  special  consumption  taxes 
on  some  100  different  articles,  laid  at  dif- 
ferent rates  and  collected  by  various  meth- 
ods. The  resulting  confusion  is  endless, 
the  leakage  is  unknown,  and  in  many  cases 
the  revenue  derived  is  negligible  and  the 
cost  of  collection  excessive.  Some  of  these 
taxes  are  levied  on  the  producer  and  some 
on  the  consumer. 

In  the  latter  (the  consumer)  class,  the 
vendor  acts  merely  as  a  collector  for  the 
Government,  and  equality  is  therefore  as- 
sured as  between  consumers  of  the  partic- 
ular articles  taxed.  Examples  of  this  tax 
are  the  10%  collected  from  purchasers  of 
theatre  tickets,  the  4%  collected  on  per- 
fumes, cosmetics,  patent  medicines,  etc.,  the 
10%  collected  on  certain  alleged  luxuries, 
the  10%  collected  on  ice  cream,  etc. 

In  the  former  (the  manufacturer)  class, 
the  vendor  pays  the  tax.  There  is  equality 
between  vendors  in  so  far  as  each  must 
pay  a  tax,  but  there  is  nothing  to  show 
whether  the  tax  has  been  passed  on  or  ab- 
sorbed, whether  it  has  been  augmented  or 
diminished.  Examples  of  this  class  are  the 
5%  levied  on  sales  of  automobiles,  10% 
on  sporting  goods,  3%  on  chewing  gum, 
100%  on  brass  knuckles,  5%  on  jewelry. 

NO  RHYME  OR  REASON  AT  PRESENT 

In  neither  class  is  there  any  rhyme, 
reason,   co-ordination  or  guiding  principle 


in  the  selection  of  the  articles  taxed  or  in 
the  rate  exacted.  Admittedly,  the  entire 
scheme  was  an  emergency  recourse,  and  is 
illogical,  unfair,  absurd  and  administra- 
tively chaotic  as  a  permanent  basis  of 
taxation.  But  a  little  study  of  the  prac- 
tical application  of  these  taxes  brings  to 
light  certain  principles  that  might  and 
should  be  applied  to  all  consumption  taxes. 

In  practice,  the  dispenser  of  an  ice  cream 
soda  sets  a  price  of  say  fifteen  cents  for 
the  article,  and  then  collects  the  tax  of 
two  cents  from  the  consumer.  All  con- 
sumers pay  that  two  cents.  It  does  not 
enter  into  the  overhead  or  the  expense  of 
conducting  the  business.  It  is  a  tax  that 
"  runs  with  the  goods  ".  The  element  of 
competition  between  dispensers  is  elimin- 
ated so  far  as  the  tax  is  concerned.  One 
dealer  may  use  a  larger  glass  than  his 
competitor,  or  he  may  use  a  more  expen- 
sive syrup,  or  he  may  charge  13  cents  in- 
stead of  15  cents  for  his  concoction,  but 
the  tax  remains  constant  at  the  rate  estab- 
lished by  law.  It  is  paid  without  relation 
to  his  income.  The  competition  between 
himself  and  his  neighbor  remains  just  as 
it  would  be  were  there  no  tax.  How  much 
of  this  tax  gets  to  the  Government,  God 
only  knows.  The  Treasury  Department 
doesn't  know.  But  the  consumer  never 
fails  to  pay. 

In  practice  the  automobile  manufacturer 
makes  a  price  for  his  car  f.  o.  b.  at  the 
factory.  To  that  price  he  adds  5%  as  the 
tax  which  he  then  actually  collects  from 
the  purchaser,  although  in  this  case  the 
law  levies  the  tax  on  himself.  He  adopts 
this  procedure  because  it  brings  about  sim- 
plicity and  equality  in  the  computation  and 
collection  of  the  tax,  just  as  if  the  tax  had 
been  levied  on  the  purchaser,  as  was  the 
case  with  the  ice-cream  soda.  He  adjusts 
his  price  in  competition  with  his  rivals. 
The  existence  of  the  tax  makes  no  differ- 
ence to  him  as  compared  with  his  competi- 
tors who  adopt  the  same  practice. 

However,  all  the  manufacturers'  taxes 
do  not  work  thus  simply.  The  manufac- 
turer of  basket  ball  shoes  is  taxed  10%  if 
he  calls  them  basket  ball  shoes  but  there  is 
no  tax  if  he  calls  them  "  sneakers  ".  The 
manufacturer  of  a  hunting  knife  is  taxed 
10%  if  he  calls  it  a  hunting  knife.  He  is 
not  taxed  at  all  if  he  calls  it  a  sheath 
knife.  The  manufacturer  of  a  billiard 
table  is  taxed  10%  but  there  is  no  tax  on 
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a  mantlepiece  made  alongside  out  of  the 
same  materials  These  people  cannot  easily 
segregate  the  tax,  and  it  ordinarily  goes 
into  general  cost  to  be  passed  on  or  ab- 
sorbed or  guessed  at.  Then  it  immediately 
becomes  a  percentage  on  gross  income. 

The  manufacturer  of  toilet  soaps  is 
taxed  3%  and  the  manufacturer  of  candy 
5%,  on  sales  price.  Neither  can  apportion 
this  to  individual  sales,  so  it  goes  into  cost 
and  becomes  a  percentage  on  gross  income. 

NOT  A   TAX  ox   KET  INCOME 

It  is  right  here  that  the  objection  most 
seriously  urged  against  an  overturn  tax 
comes  into  play.  Unless  the  sales  tax  is 
definitely  passed  on  to  the  consumer  it  be- 
comes a  tax  on  gross  income  and  is  open 
to  the  criticism  that  it  is  unequal  as  ap- 
plied to  net  income.  It  should  always  be 
passed  on  to  the  consumer.  Hence  all  the 
arguments  based  on  the  idea  of  relation  to 
net  income  are  waste  motion  so  far  as  the 
dealer  is  concerned. 

An  overturn  sales  tax  should  be  dis- 
tinctly confined  to  commodities — that  is,  to 
goods,  wares  and  merchandise  —  and  it 
should  be  frankly  a  consumption  tax  like 
the  tax  on  ice  cream,  theatre  tickets,  and 
the  so-called  selected  luxuries.  It  should 
always  "  follow  the  goods "  by  specific 
invoice.  It  could  never  then  be  inflated  or 
have  any  effect  on  competition  any  more 
than  if  it  never  existed. 

Assume  that  all  these  irrationally,  un- 
related, irregular,  pestiferous,  specially 
selected  excise  taxes  were  wiped  out,  and  a 
general  tax  of,  say,  1%  were  levied  on  all 
overturns  from  the  producer  to  the  con- 
sumer, with  the  special  and  distinct  pro- 
viso that  the  tax  is  in  addition  to  the  sale 
price  and  is  to  be  so  invoiced  on  the  bill. 
How  can  such  a  general  tax  have  any  in- 
fluence on  competition  or  be  inflated  to 
consumers  or  work  any  injustice  as  between 
one  producer  and  another  or  as  between 
one  consumer  and  another? 

The  Philippine  overturn  tax  is  so  ad- 
ministered, the  purchaser  paying  for  the 
stamps  w'hich  are  merely  the  machinery  of 
collection,  not  by  any  means  necessary. 
The  French  tax,  the  Canadian  tax  and  the 
Mexican  tax  are  so  administered.  All  are 
perfectly  simple  and  satisfactory. 

With  compulsory  invoicing  of  the  tax. 
all  the  labored  arguments  as  to  percentage 
charge    against    net    income    fall    to    the 


ground  and  the  carefully  worked  out  tables 
to  prove  an  imaginary  point  become  a  joke. 

SIMPLICITY  OF  ADMINISTRATION 

Nobody  has  the  effrontery  at  any  place 
or  any  time  to  say  that  there  should  be  no 
sales  taxes.  The  opponents  of  a  general 
commodities  overturn  tax  not  only  admit 
the  necessity  of  a  sales  tax  in  some  form,- 
but  they  urge  additions  to  the  present  long 
list  of  special  sales  taxes.  In  the  same 
breath  they  gasp  with  horror  at  the  idea  of 
a  consumption  tax ;  they  nearly  strangle 
over  the  thought  that  the  consumption  tax 
is  not  a  consumption  tax  at  all  but  a  tax 
on  capital ;  they  see  endless  confusion  in 
arriving  at  gross  receipts,  and  extreme 
simplicity  in  arriving  at  net  income,  al- 
though net  income  can  be  derived  only 
from  gross  receipts. 

The  very  first  line  on  the  working  sched- 
ule of  every  income  tax  blank — corporate, 
partnership,  individual,  fiduciary — calls  for 
a  statement  of  gross  sales.  The  entire 
return  from  any  mercantile  or  manufac- 
turing operation  is  built  up  on  that  line. 
If  the  result  set  forth  in  that  line  is  wrong, 
the  whole  complicated  structure  that  fol- 
lows must  be  wrong.  All  that  is  necessary 
for  the  collection  of  an  overturn  sales  tax 
is  that  one  line. 

There  is  no  suggestion  anywhere  to 
abolish  the  income  tax.  The  income  tax 
cannot  be  collected  without  that  one  line 
on  the  return.  How  a  dealer  can  so  con- 
fuse his  books  as  to  make  that  line  false 
for  the  overturn  tax  and  fool-proof  for  the 
income  tax  is  entirely  beyond  my  imagina- 
tion. The  somewhat  notorious  report 
made  by  the  Industrial  Conference  Board 
Tax  Committee  declares  that  under  a  sales 
tax  "  new  and  complicated  problems  would 
arise  in  the  definition  of  what  is  a  sale." 
I  have  always  been  a  dazed  admirer  of  the 
dialectic  sophistries  with  which  that  In- 
dustrial Conference  Board  Tax  Committee 
asphyxiated  itself  so  much  to  its  own 
satisfaction.  I  think  this  particular  gem 
of  auto-intoxication  is  worthy  of  unstinted 
admiration.  I  take  off  my  hat  to  the  ac- 
countant who  can  work  out  net  income 
from  one  report  of  gross  sales  and  can 
camouflage  those  same  sales  for  purposes 
of  a  sales  tax. 

USELESS    PERSONAL    BICKERINGS 

It   is  unfortunate   that   advocates   of    a 
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sales  tax  have  allowed  themselves  at  times 
to  display  peevishness.  Because  Prof. 
Adams  and  Prof.  Seligman  and  Prof. 
Montgomery  oppose  a  sales  tax,  some  of 
the  sales  tax  proponents  allege  that  the 
committees  of  Congress  and  the  Treasury 
Department  are  under  the  hypnotism  of 
Dr.  Adams,  a  doctrinaire ;  that  every  audi- 
ence is  swayed  by  the  eloquence  of  Prof. 
Seligman,  a  theorist,  or  that  all  account- 
ants are  opposed  to  simplification  of  the 
law  in  order  that  Col.  Montgomery  may 
be  soaked  for  an  outrageous  income  tax. 
My  observation  and  experience  has  been 
that  accountants  have  unselfishly  and  con- 
sistently worked  for  simplification. 

This  does  not  blind  me — a  theorist  only 
myself  —  to  the  equal  injustice  of  Col. 
Montgomery's  charge  that  advocates  of  an 
overturn  tax  are  those  "  whose  knowledge 
of  taxation  is  limited  and  who  are  con- 
cerned solely  in  selfish  attempt  to  pass 
their  burden  on  to  others  less  able  to  pay." 
It  does  not  justify  Congressman  Frear's 
accusations  that  because  Otto  H.  Kahn 
"  wabbled  and  wavered  "  over  the  subject 
of  an  overturn  tax,  his  final  decision  in  its 
favor  was  influenced  by  selfish  motives. 

All  of  these  backbitings  are  unworthy 
in  a  discussion  of  a  big,  elemental,  vital 
question  that  concerns  the  welfare  of  every 
resident  of  the  United  States,  and  there- 
fore of  the  United  States  itself.  Why  not 
get  down  to  brass  tacks? 

SALES  TAXES  AS  THEY  ARE 

To  get  back,  therefore,  to  the  same  brass 
tacks,  if  a  druggist  can  compete  with  a 
fellow  druggist  in  the  sale  of  Pluto  water 
at  40  cents  a  bottle  while  compelling  me 
to  pay  for  a  two-cent  stamp  as  a  tax,  there 
is  no  reason  why  every  dealer  in  every 
article  of  commerce  cannot  be  made  to 
collect  a  tax  on  his  sales  in  the  same  man- 
ner. The  main  difference  is  that  where 
goods  are  sold  in  bulk,  as  must  be  the  case 
down  to  the  retailer,  the  sales  sheets  must 
show  the  transactions  entire,  and  the  in- 
voice should  be  made  to  show  the  trans- 
actions with  respect  to  each  purchaser. 
There  is  nothing  to  force  the  druggist  to 
sell  the  stamp  to  me.  If  he  was  not  afraid 
I  would  peach,  he  might  let  me  have  the 
Pluto  water  for  40  cents  and  forget  the  2 
cent  stamp.  In  the  general  process  of  dis- 
tribution in  bulk  this  forgetfulness  could 
not  be. 


Dr.  Adams,  while  admitting  the  diffi- 
culty of  administration  of  special  taxes  on 
medicinal  articles,  fountain  drinks  and 
"  luxuries  ",  and  even  urging  their  repeal, 
still  insists  on  the  superiority  of  special 
taxes  on  selected  articles  of  general  con- 
sumption in  preference  to  a  general  tax  on 
all  articles  of  consumption.  Much  as  I  re- 
spect Dr.  Adams,  I  must  differ  with  him. 
It  is  one  of  the  annoying  weaknesses  of  the 
present  hodgepodge  of  sales  taxes  that  no 
force  of  Treasury  employees  can  ever  check 
Up  the  tax  properly.  The  constantly  re- 
iterated assertion  of  Dr.  Adams  that  a 
simple,  omnibus  overturn  tax  would  impose 
added  confusion  on  top  of  a  present  con- 
fusion which  it  is  intended  to  abolish  is 
one  of  those  things  no  fellow  can  under- 
stand. 

Another  of  Dr.  Adams'  obsessions  is 
that  an  overturn  tax  would  favor  large 
multiple  process  concerns  as  opposed  to  a 
series  of  single  process  concerns.  As 
against  Dr.  Adams'  theory  I  would  give 
far  greater  weight  to  the  testimony  of 
practical  business  men.  Charles  E.  Lord, 
one  of  the  largest  cotton  manufacturers  in 
the  United  States,  ought  to  know  some- 
thing about  his  own  business.    He  says: 

"  Muhiple  process  concerns  and  single  process 
concerns  at  present  exist  side  by  side  in  the  same 
line  of  business.  Each  has  its  reasons  for  being. 
The  multiple  process  concern  has  certain  advan- 
tages and  disadvantages.  It  may  own  sources  of 
raw  material,  save  the  profits  of  intermediary 
processes,  save  transportation  charges,  etc.  On 
the  other  hand,  it  is  clear  that  in  large  organiza- 
tions the  overhead  and  administration  charges  are 
greater  than  in  small  units,  the  immobility  of  the 
business  is  greater,  often  the  proportion  of  the 
capital  not  invested  in  immediately  productive 
sources  larger,  so  that  the  balance  of  advantage 
frequently  rests  with  the  single  process  concern 
where  the  product  is  specialized.  The  existence 
of  both  classes  of  concerns  is  due  to  deep  funda- 
mental causes  on  which  so  superficial  a  factor  as 
a  1%  tax  on  sales  will  have  no  appreciable 
bearing." 

THE   PHAXTASMA   OF   MONOPOLY 

Mr.  Lord  finds  that  in  the  case  of 
single  process  concerns  whose  completed 
products  reach  the  consumer  at,  say,  $4.50, 
the  combined  tax  from  that  on  the  raw- 
cotton  handled  twice  (by  grower  and  fac- 
tor), on  the  spinning,  the  dyeing,  the 
weaving,  the  jobbing  and  the  retailing  is 
12  ys  cents,  or  less  than  3%  of  the  con- 
sumer's price.  In  the  case  of  the  single 
process  concern  the  saving  in  tax  would  be 
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about  one  cent,  or  less  than  3^  of  1%  on 
the  final  price. 

In  the  case  of  the  wood  pulp  industry 
the  total  competitive  difference  between  a 
large  organization  owning  its  mines  and 
forests,  making  its  own  chemicals  and 
carrying  on  every  process  up  to  the  fin- 
ished paper,  and  single  process  concerns 
buying  wood  pulp  and  manufacturing 
paper  is  only  about  %  of  1%.  Similar 
figures  are  reached  in  other  lines  of  busi- 
ness which  have  been  examined  into. 

Practical  considerations  like  these  ought 
to  lay  the  ghost  of  monopoly  fostered  by 
encouragement  of  combinations  through  an 
overturn  tax. 

Another  bugaboo  is  the  newsboy,  the 
corner  fruit  man,  and  the  small  farmer. 
How,  it  is  asked,  are  you  going  to  keep 
tabs  on  them?  You  don't  have  to.  It  is 
proposed  to  differentiate  this  overturn  tax, 
which  is  intended  to  be  practical,  from 
impractical  taxes  like  some  of  those  now 
on  the  statute  books.  That  can  be  done  by 
relieving  from  responsibility,  as  collectors 
of  the  tax,  vendors  who  do  not  sell  more 
than  $500  worth  of  goods  in  a  month  or 
$6,000  in  a  year.  If  the  poor  newsboy  or 
small  tradesman  has  an  overturn  of  $500 
or  more  in  a  month,  it  is  high  time  that 
some  method  be  found  to  force  him  to 
keep  track  of  his  business  by  keeping  at 
least  a  cash  book.  It  is  safe  to  say  that 
the  resultant  benefit  to  him  would  be  far 
greater  than  the  cost  to  him  of  the  tax. 
As  for  the  poor  farmer  who  sells  less  than 
$6,000  of  produce  in  a  year,  it  is  difficult 
to  feel  deep  sympathy  for  the  hardship  of 
the  tax  on  him.  He  not  only  should,  but 
I  venture  freely  to  say  that  he  would,  get 
the  same  price  for  his  wheat  as  his  neigh- 
bor who  sold  $10,000  worth.  The  only 
difference  is  that  he  would  not  have  to 
turn  in  to  the  Government  the  1%  col- 
lected from  the  elevator  company. 

TAX  IMPOSED  ON  DECLINING   MARKET 

A  representative  of  the  Federation  of 
Farm  Bureau  Associations  writes  me  that 
the  farmer  could  not  collect  the  tax  from 
the  elevator  company  because  the  price  of 
wheat  is  made  in  Liverpool,  that  he  could 
not  add  a  sales  tax  to  export  commodities 
and  neither  could  he  add  it  on  a  falling 
market.  As  a  matter  of  fact  probably  no 
farmer  ever  sells  his  wheat  directly  for 
export.     If  he  did  he  would  possibly  be 


relieved  from  collecting  that  tax  from  his 
customer,  in  which  case  he  would  have  ex- 
actly the  same  net  return  as  though  he  sold 
it  to  an  elevator  company  and  collected  a 
1%  tax.  If  Mr.  Ford  sells  a  Michigan 
mule  to  me  for  $650  and  I  sell  it  in  Can- 
ada, Mr.  Ford  bills  the  5%  tax  to  me 
regardless  of  the  destination  of  the  mule. 
So  also  if  he  reduces  the  price  from  $650 
to  $510,  he  continues  to  bill  and  collect 
the  57o. 

What  can  be  done  with  one  article  on 
one  sale  can  be  done  with  many  articles 
on  many  sales.  What  can  be  done  with  an 
excise  tax  on  ice  cream  soda  sold  to  me,  or 
with  a  tariff  tax  on  coffee,  can  be  done 
with  any  article  sold  by  anybody  to  any- 
body, only  it  can  be  done  much  more  simply 
and  efficiently  and  justly. 

The  same  farmer  authority — one  of  Con- 
gressman Frear's  "  fifteen  ablest  men  who 
have  ever  studied  the  tax  question  " — as- 
sures me  that  when  a  farmer  sells  his  goods 
for  less  than  cost  he  impairs  his  capital. 
Quite  obvious.  But  if  wheat  at  $2  a 
bushel  results  in  impairment  of  capital 
without  any  sales  tax,  wheat  at  $2.02  a 
bushel  with  a  compulsorily  collected  sales 
tax,  results  in  no  greater  impairment.  The 
tax  comes  from  the  purchaser  —  not  the 
seller.  The  competition  to  sell  and  the 
loss  of  capital  on  an  undercost  sale  are 
exactly  the  same  with  or  without  the  tax. 

Are  not  the  words  "  sales  tax  "  a  con- 
venient misnomer?  In  effect,  with  a  com- 
pulsory invoicing,  the  tax  is  really  a  pur- 
chase tax.  To  the  extent  that  the  middle- 
man adjusts  his  price  wilih  relation  to 
cost,  just  as  he  would  do  were  there  no 
tax,  he  makes  or  loses  money,  but  the  tax 
has  no  more  to  do  with  his  decision  to  sell 
at  a  loss  than  the  labor  or  freight  or  rental 
charge.  In  fact  it  has  far  less  to  do  with 
it  because  it  is  smaller,  and  it  is  measured 
as  a  cost,  entirely  by  his  purchases,  and 
not  by  his  sales. 

THE  REAL  QUESTION   INVOLVED 

Another  screen  of  under! )rush  has  been 
cultivated  by  advocates  of  a  sales  tax  who- 
talk  about  it  as  a  substitute  for  the  excess 
profits  tax.  It  is  nothing  of  the  kind.  It 
cannot  be,  in  the  very  nature  of  things.  In 
so  far  as  an  overturn  tax,  by  an  equitable 
and  systemaitic  distribution  of  the  con- 
sumption tax  burden,  could  without  injus- 
tice produce  more  net  revenue  than  is  pro- 
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duced  by  the  present  chaotic  sales  taxes 
which  it  is  designed  to  replace,  it  would 
relieve  the  income  tax  situation. 

The  excess  proiits  tax  is  really  nothing 
more  nor  less  than  a  surtax  on  corporations, 
balancing  roughly  the  surtax  on  individ- 
uals. Both  the  excess  profits  tax  and  the 
individual  surtaxes  are  higher  than  their 
productivity  point.  General  consensus  now 
appears  to  be  that  32%  or  33%  is  about 
the  maximum  productivity  point  of  indi- 
vidual surtaxes.  The  problem  with  respect 
to  corporation  taxes  is  to  find  the  corres- 
ponding point  and  method.  It  is  an  en- 
tirely different  story.  It  has  nothing  to  do 
with  an  overturn  sales  tax,  except  as  rates 
of  income  tax  may  be  adjusted  to  the 
productivity  of  the  sales  tax. 

The  real  question  with  respect  to  the 
overturn  tax  is,  whether  or  not  it  would  be 
more  simple,  more  just,  more  easily  admin- 
istered, more  productive,  than  the  present 
chaotic  sales  taxes — with  prospect  of  addi- 
tional chaos  and  added  injustice  following 
an  addition  to  the  list  of  arbitrary  levies. 
To  that  I  can  see  only  one  answer — Yes. 

I  have  directed  my  remark  chiefly  to  ad- 
ministrative objections.  I  have  assumed 
that  this  gathering  would  agree  to  the 
broad  proposition  that  if  it  were — as  I  am 
sure  it  is — possible  to  administer  an  over- 
turn sales  tax  and  make  it  just  what  it 
ought  to  be  —  a  consumption  tax  —  there 
would  be  no  objection  to  the  general  prin- 
ciple. 

GENERAL  PRIXCIPLES  INVOLVED 

The  general  principle  itself  is  also 
simple : 

It  would  provide  a  base  for  a  large  por- 
tion of  the  Government  revenue  more  tan- 
gible than  profits  and  income;  not  a  base 
necessarily  larger  than  the  present  base  of 
special  sales  taxes,  augmented  by  still  more 
special  taxes,  but  a  base  firmly  determined 
in  equity  to  all. 


It  would  rest  fairly  as  between  citizens. 
The  one  who  consumes  the  most  and 
spends  the  most  would  pay  the  most  in 
this  particular  tax. 

It  would  not  be  a  special  tax  on  the 
man  who  must  buy  medicine  for  his  chil- 
dren or  on  the  stenographer  who  buys  an 
ice  cream  soda  for  her  luncheon. 

Why  should  a  baby  pay  a  specific  tax 
on  its  medicine  for  colic? 

Why  should  a  man  pay  a  specific  tax  on 
a  bottle  of  liniment  for  a  sore  toe? 

Should  a  person  when  he  is  ill  pay  a 
specific  tax  and  not  pay  a  general  tax 
when  he  is  well? 

The  existing  excises  tax  the  motor  truck, 
but  not  the  horse-drawn  vehicle  doing  the 
same  work ;  they  tax  the  fur  coat  of  the 
farmer  and  lumberman  which  he  can 
scarcely  do_  without,  but  not  a  cloth  coat 
which  for  many  uses  is  less  desirable ;  and 
they  tax  the  piano  necessary  for  the  child 
to  obtain  its  proper  musical  education,  or 
the  band  instrument  with  which  he  may 
later  earn  his  living,  but  not  the  toy  with 
which  he  amuses  himself. 

It  would  encourage  thrift  instead  of 
"waste.  If  you  don't  buy  a  silk  shirt,  you 
do  not  pay  the  tax.  If  you  do  buy  a  yacht, 
you  do  pay  the  tax. 

It  could  not  increase  the  price  of  com- 
modities beyond  the  amount  of  the  tax 
itself. 

It  would  be  simple  in  collection  and 
auditing  for  both  Government  and  tax- 
payer— or  more  properly,  in  the  latter  case, 
the  drafted  tax  collector. 

It  would  bring  the  collection  of  a  sub- 
stantial part  of  the  revenue  up  to  date. 

It  would  be  sure  in  its  incidence,  simple 
in  its  application,  economical  in  its  collec- 
tion, and  would  have  all  the  attributes  of 
just  taxation. 

When  this  base  has  been  supplied,  you 
can  adjust  j^our  individual  and  corporate 
income  tax  rates  to  fit  the  situation  and 
maintain  the  proper  balance. 
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THE  CASE  AGAINST  THE  SALES  TAX  ^ 

FRED  ROGERS  FAIRCHILD 
Professor  of  Political  Economy,  Yale  University 


Owing  to  the  limit  upon  my  time,  I  shall 
make  no  attempt  to  discuss  in  detail  every 
phase  of  this  important  subject.  My  pur- 
pose is  rather  to  set  before  you  in  plain 
English  four  fundamental  propositions, 
which  I  conceive  must  be  the  basis  of  any 
sound  judgment  upon  the  merits  of  the 
sales  tax  as  a  practical  revenue  measure 
for  the  United  States  at  the  present  time. 

I.  The  first  proposition  is :  the  sales  tax 
is  a  covsumpticni  ta-x  and  therefore  an 
added  business  cost.  By  this  I  mean,  first, 
that  the  sales  tax  is  normally  shifted  by  the 
seller  to  the  purchaser  and  so  finally  rests 
as  a  burden  upon  the  ultimate  consmner  of 
the  goods  sold.  In  the  long  run,  it  makes 
no  important  difference  whether  the  tax  is 
definitely  imposed  as  a  percentage  of  the 
price,  to  be  invoiced  and  added  specifically 
to  the  price  of  each  article  sold,  or  is  im- 
posed as  a  percentage  of  the  gross  receipts 
from  sales.  The  only  difference  is  that 
under  the  first  plan,  the  shifting  is  more 
direct,  more  rapid,  and  more  easily  made 
by  the  seller.  But  the  shifting  must  take 
place  ultimately  in  either  case.  Since  the 
tax  must  be  paid  by  every  producer  or 
dealer,  in  an  amount  directly  proportional 
to  the  amount  of  his  sales,  it  becomes  an 
added  cost  of  production  upon  all  competi- 
tors. Such  a  cost  must  normally  be  borne 
by  the  consumer. 

When  the  sales  tax  first  came  into  promi- 
nence, there  was  considerable  doubt  and 
confusion  upon  this  point,  among  both  its 
advocates  and  its  opponents.  Today  I 
think  we  may  safely  assiune  that  the  con- 
fusion has  been  pretty  well  cleared  away, 
thus  removing  one  of  the  murkiest  of  the 
smoke  screens  that  have  kept  us  from 
reaching  a  clear-cut  issue. 

There  are,  of  course,  exceptions  to  this 
rule.  The  process  of  shifting  is  not  in- 
stantaneous,   and    it    is    not    accomplished 

^  Address  before  the  Chamber  of  Commerce  of 
the  United  States  at  Atlantic  City,  N.  J.,  April 
28,  1921. 


W'ith  equal  ease  or  equal  promptness  by  all 
sellers.  During  the  period  of  transition 
the  burden  of  the  tax  may  rest  in  whole  or 
in  part  upon  the  seller.  This  causes  in- 
equalities, depending  on  varying  ratios  of 
net  to  gross  income,  on  varying  ratios  of 
gross  income  to  capital,  on  varying  rates 
of  turn-over.  Particularly  in  a  declining 
market,  these  inequalities  work  injustice  tO' 
the  weaker  competitors,  whose  destruction 
may  thereby  be  caused  or  hastened.  These 
inequalities,  inherent  in  the  sales  tax  until 
such  time  as  it  has  been  completely  shifted 
to  the  consumer,  have  been  set  forth  fully 
by  others  during  the  discussion  of  the  past 
months.  I  wish  merely  to  remind  you  that 
these  are  real  defects  of  the  sales  tax,  as 
of  any  gross  income  tax.  They  are  defects 
which  may  easily  cause  widespread  injus- 
tice in  a  time  of  business  depression  like 
the  present. 

But  the  matter  which  I  wish  to  empha- 
size here  is  the  inherent  nature  of  the  sales 
tax  as  an  added  cost  of  business.  This  is 
permanent.  It  is  the  fundamental  objec- 
tion to  the  sales  tax  as  to  every  gross  in- 
come tax.  I  shall  try  to  indicate  some  of 
the  consequences  a  little  later. 

Now,  I  know  the  answer  that  is  made  by 
the  sales  tax  advocates  to  this  argument. 
They  say:  What  of  it?  Don't  all  taxes — 
the  income  tax,  the  excess  profits  tax,  and 
all  the  others — finally  rest  upon  the  con- 
sumers ?  These  questions  cannot  be  ignored, 
since  they  are  at  the  foundation  of  the- 
argument  for  the  sales  tax.  Even  though 
my  time  is  limited,  it  will  be  worth  our 
while  to  examine  carefully  the  process  by 
which  taxes  are  shifted.  Taxes  are  shifted 
through  control  of  prices,  and  in  no  other 
way.  The  individual  income  tax  is  cer- 
tainly not  shifted,  since  there  is  no  longer 
any  question  of  price.  The  income  has 
reached  its  final  resting  place;  there  is  na 
one  on  whom  to  shift  the  tax  through  an 
increase  in  price.  And  if  the  taxpayer 
seeks  to  go  back  to  the  source  of  his  in- 
come and  make  good  by  charging  higher 
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prices,  he  is  powerless.  The  tax  gives  him 
no  power  over  prices  which  he  did  not  al- 
ready have  and  presumably  use. 

A  special  tax  on  the  profits  of  a  par- 
ticular industry  will  be  shifted.  Producers 
will  leave  that  industry  and  enter  other 
tax-free  lines,  until  the  reduced  supply  in 
the  taxed  line  compels  the  consumers  to 
pay  prices  high  enough  to  yield  the  normal 
Tate  of  profits. 

On  the  other  hand,  there  is  no  such 
shifting  of  a  general  tax  on  all  business 
profits.  Since  all  industries  must  pay  the 
same  tax,  the  taxpayer  cannot  escape  by 
going  into  another  line.  The  tax,  not  be- 
ing paid  unless  profits  are  obtained,  has 
little  or  no  tendency  to  drive  the  taxpayer 
out  of  business  (assuming,  of  course,  that 
it  is  at  a  reasonable  rate).  For  example, 
the  ten  per  cent  tax  on  the  net  income  of 
■corporations  will  not  normally  be  shifted 
to  any  important  extent  through  charging 
higher  prices.  Even  less  can  the  excess 
profits  tax  be  shifted,  since  it  is  imposed, 
not  even  on  all  profits,  but  only  on  the 
excess  above  a  certain  rate. 

Some  of  the  sales  tax  advocates,  in  their 
enthusiasm  to  prove  the  shifting  of  the 
excess  profits  tax,  offer  a  line  of  argument 
which  can  rest  only  on  the  assumption  that 
the  one  thing  that  determines  prices  is  the 
sweet  will  of  the  seller.  The  seller,  so 
goes  the  argument,  anticipating  a  heavy 
excess  profits  tax,  adds  it,  with  a  liberal 
margin  for  safety,  to  his  costs,  and  cor- 
respondingly increases  his  selling  price. 
But  whence,  we  may  be  permitted  to  ask, 
comes  this  power  to  increase  prices  at  will? 
If  the  seller  had  this  power  before,  why 
did  he  refrain  from  using  it?  I  have  too 
much  respect  for  the  commercial  sense  of 
American  business  men  to  believe  that  any 
considerable  number  of  them  voluntarily 
refrain  from  accepting  profits  within  their 
grasp  by  charging  lower  prices  than  they 
could  obtain  for  their  goods.  Or  is  it 
claimed  that  the  imposition  of  the  tax 
gave  a  corresponding  power  to  raise  prices  ? 
I  have  yet  to  hear  any  argument  in  sup- 
port of  this  proposition.  There  is  clearly 
nothing  in  it.  Prices,  in  a  competitive 
market,  are  determined  by  the  forces  of 
supply  and  demand.  The  imposition  of  a 
tax  on  excess  profits  can  normally  give  no 
power  to  sellers  to  raise  prices  above  the 
level  already  determined  by  supply  and 
demand. 


I  am,  of  course,  perfectly  aware  that 
the  taxpayer  is  free  to  add  his  excess  profits 
tax  to  his  costs  in  making  up  his  accounts. 
But  calculating  costs  is  not  the  same  thing 
as  passing  them  on  to  the  buyer.  And  the 
mere  calculation  of  costs  gives  no  power 
to  raise  prices.  The  simple  fact  remains 
that  the  seller  will  normally  use  all  his 
power  to  get  as  good  a  price  as  he  can,  and 
a  tax  on  excess  profits  gives  him  no  added 
power  over  prices. 

Here  is  where  the  excess  profits  tax 
differs  from  the  sales  tax.  The  latter  enters 
as  an  added  cost  into  the  production  of 
every  unit.  It  affects  every  competitor.  It 
must  be  paid  whether  profits  are  made  or 
not,  even  though  business  be  run  at  a  loss. 
Goods  cannot  normally  be  produced  at 
a  loss.  Very  soon  the  selling  price  must 
be  increased  by  the  amount  of  the  tax.  If 
not,  some  producers,  already  just  on  the 
margin,  will  go  out  of  business ;  others 
will  curtail  production ;  till  finally  the  re- 
duced supply  forces  buyers  to  pay  the 
higher  cost.  The  excess  profits  tax,  on  the 
contrary,  does  not  enter  into  the  cost  of  all 
goods.  It  does  not  affect  all  competitors. 
Those  that  were  making  small  profits  can 
continue  on  the  same  terms  as  before. 
They  have  no  occasion  to  raise  their  prices, 
and  they  can  hardly  be  driven  out  of  busi- 
ness by  a  tax  which  they  do  not  pay.  On 
the  other  hand,  those  whose  profits  are 
high  enough  to  pay  the  tax  cannot  raise- 
prices  if  their  competitors  do  not,  and  they 
will  hardly  go  out  of  business,  sacrificing 
good  profits,  merely  because  the  govern- 
ment takes  a  share  of  the  excess  above  a 
certain  rate. 

You  will  understand  that  I  am  discuss- 
ing the  fundamental  character  of  the  excess 
profits  and  sales  taxes  respectively.  I  am 
not  denying  that  the  present  excess  profits 
tax  is  imperfect,  nor  that  its  operation  has 
in  many  cases  been  unjust,  nor  that  it  may 
even  have  driven  some  concerns  out  of 
business.  But  these  are  exceptional  results 
of  imperfections  in  the  tax  and  not  indica- 
tive of  its  true  nature. 

I  ask  you  also  not  to  draw  the  conclu- 
sion that  I  am  here  to  defend  the  excess 
profits  tax.  That  tax,  in  my  opinion, 
played  a  useful  part  during  the  war.  It 
has' done  its  work,  and,  in  agreement  with 
opinion  generally,  I  am  now  ready  to  see 
it  go. 

Let  me  make  one  more  qualification  for 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


[Vol.  VI 


the  sake  of  perfect  fairness.  I  am  not 
overlooking  a  long-run  process,  by  which 
even  profits  taxes  might  ultimately  be 
shifted  to  some  extent.  This  shifting 
would  be  the  result  of  a  general  diffusion, 
requiring  that  other  things  remain  equal 
during  a  period  measured  in  decades  and 
generations.  Under  the  rapidly  changing 
conditions  of  American  business,  this  sort 
of  shifting  is  too  remote  and  too  vague  to 
be  of  practical  importance  in  our  present 
problem. 

The  point  I  wish  to  leave  with  you  here, 
and  I  want  to  make  it  emphatic,  is  that 
there  is  a  fundamental  difference  between 
the  excess  profits  tax  and  the  sales  tax,  in 
that  the  latter  is  an  addition  to  cost  of 
production  and  must  normally  be  shifted 
to  the  consumer,  whereas  the  excess  profits 
tax  will  normally  not  be  shifted  but  be 
borne  by  the  taxpayer  on  whom  it  is  im- 
posed. 

Here  is  the  foundation  of  the  case 
against  the  sales  tax.  It  is  an  addition  to 
business  cost.  All  goods  must  normally  be 
sold  at  higher  prices  on  account  of  it.  The 
amount  of  goods  that  can  be  sold  is  dimin- 
ished through  the  inexorable  working  of 
the  laws  of  supply  and  demand.  The 
wheels  of  industry  are  slowed  down. 

There  are  times  when  such  an  addition 
to  business  costs  could  be  borne  without 
serious  result.  These  are  the  times  of  busi- 
ness expansion,  when  demand  is  strong 
and  production  is  pushed  to  keep  pace  with 
consumption.  But  this  is  hardly  a  picture 
of  the  present  situation.  Just  now  is  a 
poor  time  to  take  any  action  that  will  in- 
crease costs.  The  business  world  is  sick, 
and  the  medicine  needed  is  lower  costs. 
Demand  is  slack,  either  because  consumers 
cannot  pay  the  prices  asked  or  because  they 
are  cannily  waiting  for  the  expected  fur- 
ther reductions.  The  pick-up  will  not  start 
before  costs,  and  therefore  prices  have 
come  down  to  bed-rock  level.  Anything 
that  helps  to  reduce  costs  is  hastening  the 
revival  of  business.  Anything  that  tends 
to  increase  costs  is  deepening  the  gloom 
and  delaying  the  dawn. 

II.  My  second  proposition  is  this:  the 
sales  tax  is  unequal  in  its  effects  on  differ- 
ent business  concerns.  I  have  called  atten- 
tion to  inequalities  and  discriminations 
which  attend  the  sales  tax  during  the  tran- 
sition period,  before  the  process  of  shift- 
ing  the   tax  to   the  consumer   has   finally 


taken  place.  These  are  serious  defects, 
which  must  be  borne  for  some  time  after 
the  tax  is  imposed.  What  I  invite  your 
attention  to  now  is  a  species  of  discrimina- 
tion which  will  continue  permanently,  even 
after  shifting  has  taken  place.  This  is  the 
discrimination  between  the  "  integrated  " 
business  and  its  single-process  competitor. 
This  matter  has  been  discussed  rather  fully 
in  the  recent  debate  over  the  sales  tax,  and 
need  only  be  stated  briefly  at  this  time. 
The  production  and  distribution  of  most 
articles  involves  a  series  of  steps  of  extrac- 
tion, manufacture,  and  sale,  from  the  ex- 
traction of  the  raw  material  to  the  delivery 
of  the  finished  product  to  the  consumer. 
It  has  been  shown  that  there  are  often  as 
many  as  six  or  eight  steps  in  this  series. 
In  some  cases  all  or  many  of  these  steps 
are  embraced  in  the  business  of  a  single 
corporation,  in  other  cases  the  several  steps 
are  split  up  among  separate  and  independ- 
ent concerns.  In  the  latter  case  the  product 
of  each  step  must  bear  the  sales  tax  as  it  is 
passed  on  by  sale  to  the  concern  that  pei^ 
forms  the  next  process  in  the  series.  T^he 
cost  of  the  finished  product  includes  the 
accumulation  of  all  these  sales  taxes.  The 
great  self-contained  business,  on  the  other 
hand,  has  its  cost  increased  only  by  the 
single  tax  paid  on  the  sale  to  the  consumer. 
The  result  is  a  discrimination,  favoring  the 
large  integrated  business  at  the  expense  of 
its  less  self-contained  competitor,  and  fur- 
nishing a  strong  inducement  to  consolida- 
tion and  monopoly. 

This  argument  is  probably  familiar  to 
you  all.  But,  so  far  as  I  have  been  able 
to  discover,  it  has  never  yet  been  refuted. 
The  fact  is,  it  cannot  be  refuted.  The 
advocates  of  the  sales  tax  content  them- 
selves either  by  falling  back  on  the  old 
fallacy  of  the  shifting  of  the  excess  profits 
tax  or  else  by  making  light  of  the  whole 
burden  of  the  sales  tax  and  asserting  that 
the  discrimination  doesn't  amount  to  much 
anyway.  The  first  line  of  defense  consists 
of  the  assertion  that  whatever  inequality 
may  result  from  the  sales  tax,  the  inequal- 
ity coming  from  the  excess  profits  tax,  as 
it  is  passed  on  from  step  to  step  in  the 
productive  series  is  just  as  bad  or  worse. 
This  defense  loses  its  theoretical  founda- 
tion when  once  the  fallacy  of  the  shifting 
of  the  excess  profits  tax  is  exposed.  It 
loses  its  practical  importance  as  soon  as  we 
remind  ourselves  that  the  excess  profits  tax 
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is  slated  for  repeal  anyway.  It  is  no  de- 
fense of  a  proposed  unjust  tax  to  say  that 
it  is  no  Avorse  than  an  old  tax  which  we 
are  about  to  abolish. 

In  support  of  the  second  line  of  de- 
fense, there  have  been  presented  elaborate 
sets  of  figures  purporting  to  show  that  the 
accumulated  sales  taxes  finally  added  to 
the  cost  of  a  selected  list  of  commodities 
would  generally  fall  between  2^  and  3^^ 
per  cent  of  the  price  to  the  consumer.  The 
conclusion,  expressed  or  implied,  is  that 
this  is  a  very  small  matter  and  that  any 
inequality  between  competitors  doesn't 
amount  to  much. 

Now  I  maintain  that  a  one  per  cent 
sales  tax  is  not  a  small  matter.  One  per 
cent  on  sales  is  frequently  a  very  large  part 
of  net  profits.  My  colleague.  Professor  T. 
S.  Adams,  makes  the  following  statement 
in  a  recent  article : 

■'  One  percent  on  gross  sales  is  more  than  one- 
third  of  the  net  profits  in  dairying  and  meat 
packing.  It  is  more  than  one-fourth  of  the  net 
profits  in  the  manufacture  of  millinery  and  arti- 
ficial flowers,  in  the  grocery  trade,  in  the  sale  of 
many  forms  of  leather  goods,  and  the  wholesale 
feed  trade.  It  is  more,  much  more,  than  one-fifth 
of  the  net  profits  in  the  wholesale  lumber  trade, 
in  coffee  roasting,  grist  and  flour  milling,  rice 
milling  and  cleaning,  smelting  and  refining,  and 
the  manufacture  of  leather  goods,  hats  and  caps, 
and  some  silk  products." 

If  this  is  the  effect  at  one  per  cent,  what 
about  an  increased  cost  of  2^^  to  33/2  per 
cent?  Will  this  look  like  a  mere  trifle  to 
the  concern  that  has  to  stand  it?  The 
single  integrated  corporation  pays  one  tax 
of  one  per  cent.  Is  it  a  matter  of  insig- 
nificance to  the  small  single-process  manu- 
facturer or  merchant  to  have  the  burden 
of  passing  on  to  his  customers  a  tax  2^^  to 
SYi  times  that  paid  by  his  powerful  com- 
petitor? Is  there  any  doubt  that  the  great 
integrated  corporations  will  take  merciless 
advantage  of  their  newly  granted  power  to 
undersell  their  small  rivals?  These  will  be 
hard  questions  to  answer,  and  they  are  not 
answered  by  the  mere  gesture  of  waving 
them  aside  as  of  no  importance. 

III.  The  sales  tax  versus  the  income  tax. 
If  we  are  asked  to  accept  the  sales  tax,  it 
must  be  either  as  an  addition  to  present 
sources  of  revenue  or  as  a  substitute  for 
existing  taxes.  Financial  reconstruction 
after  war  is  ordinarily  supposed  to  involve 
reduction,  not  increase,  of  taxes.    The  only 


ground  on  which  a  new  tax  can  now  ask  a 
hearing  is  as  a  substitute  for  existing  taxes 
to  w'hich  it  claims  superiority.  Most  of 
the  advocates  of  the  sales  tax  take  this 
position.  Those  who  favor  the  gross  sales 
or  turn-over  tax  use  the  slogan :  "  The- 
sales  tax  at  one  per  cent  and  no  other  tax 
on  business."  What  are  the  parts  of  the 
present  tax  system  which  are  to  give  way 
to  the  sales  tax? 

First  and  foremost  stands  the  excess 
profits  tax.  But  the  fight  against  the 
excess  profits  tax  is  virtually  won  already. 
The  President  has  stated  (I  quote  from 
his  message)  :  "  We  are  committed  to  the 
repeal  of  the  excess  profits  tax.  .  .  ."  No 
opposing  voice  is  heard.  The  excess  profits 
tax  is  doomed.  It  can  scarcely  be  supposed 
that  the  sales  tax  is  being  advocated  with 
such  extraordinary  vigor  merely  as  a  means 
of  getting  rid  of  the  excess  profits  tax, 
which  seems  sure  to  go  in  any  event. 

Then  there  are  the  various  special  excise 
taxes,  luxury  taxes,  etc.  Some  of  those 
taxes  are  admittedly  annoying,  unworkable, 
and  indefensible.  But  others,  such  as  the 
excise  taxes  on  liquors  and  tobacco,  have 
been  firmly  established  for  generations,  are 
admittedly  successful  revenue  producers, 
and  are  not  the  subject  of  any  serious  com- 
plaint. The  present  system  of  excise  taxes 
is  a  hodgepodge,  which  no  one  defends  in 
its  entirety.  But  it  may  be  put  in  order, 
by  abolishing  some  taxes,  revising  others, 
and  retaining  others.  To  this  program  also- 
the  Government  appears  committed.  Let 
me  read  in  full  the  sentence  from  the 
President's  message  already  quoted  in  part : 
"  We  are  committed  to  the  repeal  of  the 
excess  profits  tax  and  the  abolition  of 
iniquities  and  unjustifiable  exasperations  in 
the  present  system."  A  system  of  excise 
taxes  on  certain  selected  articles  not  neces- 
sities, yet  of  wide  use,  is  firmly  established 
as  an  integral  part  of  the  revenue  system 
of  practically  every  nation  of  the  world. 
The  United  States  has  had  such  a  system 
continuously  since  the  Civil  War,  success- 
fully administered,  productive  of  large 
revenue,  and  giving  universal  satisfaction. 
It  is  unthinkable  that  we  should  throw 
away  such  a  tried  and  useful  revenue  de- 
vice, simply  to  get  rid  of  certain  excres- 
cences which  have  become  attached  to  it 
during  the  war,  particularly  when  such 
excrescences  seem  fairly  on  the  way  to  be 
removed  in  any  case.     It  appears  scarcely 
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reasonable  that  we  should  he  asked  to  adopt 
the  sales  tax  for  this  purpose. 

Mr.  Meyer  D.  Rothschild,  one  of  the 
most  vigorous  advocates  of  "  the  gross 
sales  tax  in  lieu  of  all  other  business  taxes," 
said,  addressing  the  annual  conference  of 
the  National  Tax  Association  in  Salt  Lake 
City  last  September :  "  My  own  personal 
view  is  that  business,  through  the  medium 
of  a  small  turn-over  tax,  could  well  pay 
the  entire  cost  of  economically  running  the 
government,  take  care  of  the  great  national 
debt,  and  permit  the  dropping  of  all  other 
kinds  of  federal  taxation.  Such  an  exclu- 
sive tax  would  naturally  eliminate  the  per- 
sonal income  tax  and  relieve  business  from 
the  burden  of  providing  the  additional  in- 
terest, dividends  or  profit  which  it  must 
now  furnish  to  pay  the  income  taxes."  I 
suspect  there  are  others,  among  the  advo- 
cates of  the  sales  tax,  who  share  Mr.  Roths- 
child's views.  The  association  which  he 
represents  does  not  go  so  far  as  to  advo- 
cate the  abolition  of  the  personal  income 
tax.  but  it  shows  its  leaning,  not  only  by 
advocating  the  abolition  of  the  surtax,  but 
by  proposing  to  raise  the  personal  exemp- 
tions to  $2500  and  $5000  respectively. 

It  is  my  opinion  that  the  real  cotiftict  be- 
fore us  is  the  sales  tax  versus  the  income 
ta.v;  that  the  present  advocacy  of  the  sales 
tax  is  in  reality  an  attack  upon  the  prin- 
ciple of  the  graduated  income  tax. 

In  the  time  at  my  disposal  I  cannot  go 
far  into  this  broad  question.  But  I  should 
like  to  put  before  you  some  fundamental 
truths  which  I  think  you  will  find  gener- 
ally accepted  by  students  of  taxation.  ( 1 ) 
The  basic  criterion  on  which  the  tax  bur- 
den should  be  distributed  is  ability  to  pay. 
(2)  Nothing  so  well  measures  tax-paying 
ability  as  income.  (3)  It  is  generally  ac- 
cepted that  tax-paying  ability  increases  at 
a  ratio  faster  than  the  increase  of  income. 
As  a  result  of  this  fundamental  principle 
the  progressive  income  tax  has  come  to 
form  the  backl)one  of  the  revenue  systems 
of  most  modern  democratic  states.  This 
development  came  later  in  America  than  in 
Europe,  but  our  progress  has  been  rapid 
since  the  sixteenth  amendment  opened  the 
door. 

The  second  great  advantage  of  the  in- 
come tax  is  that,  being  a  direct  tax,  its 
burden  is  felt  and  recognized  by  those  who 
bear  it.  The  taxpayer  knows  that  it  is 
right   out   of   his   pocket   that   the   money 


comes  to  meet  government  expenses.  This 
is  the  one  and  only  way  to  compel  the  tax- 
payer's interest  in  government  finances.  It 
is  the  surest  means  to  promote  efficiency  in 
government  business  and  to  combat  that 
tendency  to  waste  and  extravagance  which 
seems  to  be  inherent  in  democratic  legisla- 
tive bodies. 

Consimiption  taxes  are  deficient  in  both 
these  respects.  Their  burden  is  relatively 
heavier  on  the  poor  than  on  the  rich ;  that 
is,  they  are  regressive,  the  opposite  of  pro- 
gressive. And  their  burden  is  camouflaged. 
The  ordinary  taxpayer  does  not  realize 
that  he  pays.  How  often  have  you  heard 
bitter  complaint  over  a  small  income  tax 
from  a  person  whose  total  burden  of  con- 
sumption taxes  was  many  times  the  amount 
of  his  income  tax?  Where  taxes  are  in- 
direct and  their  real  incidence  concealed, 
government  expenditures  are  popular,  and 
the  healthy  resistance  of  the  taxpayers  to 
waste  and  extravagance  is  lacking. 

I  am  not  opposing  consumption  taxes  en- 
tirely. As  I  have  already  said,  a  moderate 
group  of  consumption  taxes  is  a  desirable 
part  of  any  tax  system.  Such  taxes  offset 
in  part  the  progressive  character  of  the 
income  tax ;  they  place  a  part  of  the  tax 
burden  upon  citizens  whose  incomes  are 
not  large  enough  to  come  under  the  income 
tax ;  and  they  may  be  made  to  yield  a  large 
and  regular  revenue  with  little  trouble  or 
expense  of  administration.  But  the  main- 
stay of  the  revenue  system  must  be  the  in- 
come tax.  It  is  inconceivable  to  me  that 
the  United  States  should  ever  go  back  on 
this  principle.  It  would  be  to  turn  our 
backs  upon  all  the  weight  of  scientific 
authority;  to  set  ourselves  directly  against 
the  current  of  world  history  in  the  devel- 
opment of  the  modern  democratic  tax  sys- 
tem. I  am  certain  that  the  American  public 
will  never  stand  for  this.  I  do  not  believe 
the  American  business  community  wants  to 
commit  itself  to  this. 

IV.  Do  ti'e  need  the  sales  tax?  Let  us 
look  at  this  matter  now  from  a  different 
angle.  Assume  that  the  income  tax  is  to 
remain,  that  no  revolutionary  change  in 
the  present  tax  system  is  contemplated,  but 
that  we  are  facing  the  practical  problem  of 
a  common-sense  reorganization  of  our  rev- 
enues to  harmonize  them  with  normal  con- 
ditions and  to  balance  the  budget.  Do  we 
need  the  sales  tax? 

I  venture  to  predict,  on  the  basis  of  such 
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information  as  is  now  available,  that  the 
expenditures  of  the  next  fiscal  year  can  be 
kept  within  an  amount  somewhere  between 
454  and  45^  billions.  This  without  the 
exercise  of  more  economy  than  is  reason- 
ably to  be  expected. 

Now  as  to  revenues.  We  are  justified  in 
assuming  that  the  individual  income  tax 
will  remain,  with  probably  some  reduction 
in  the  upper  sur-tax  rates.  The  excess 
profits  tax  will  almost  certainly  be  repealed. 
But  in  its  place  there  will  have  to  be  some 
additional  tax  upon  corporations.  I  make 
this  prophecy  with  considerable  assurance. 
Here  are  the  reasons.  The  excess  profits 
tax  on  corporations  now  roughly  balances 
the  sur-taxes  paid  by  individuals.  If  the 
excess  profits  tax  were  removed  and  no  tax 
put  on  corporations  in  its  place,  a  discrim- 
ination would  be  made  in  favor  of  cor- 
porate business  as  against  partnerships  and 
individual  business  men,  which  would  be 
utterly  without  justification.  We  may  rest 
perfectly  sure  that  Congress  will  never 
hand  out  such  a  gift  to  corporate  business. 
There  may  be  an  additional  5  or  6  per 
cent  tax  on  corporate  net  income,  or  a  tax 
on  undistributed  profits,  or  the  elimination 
of  the  specific  exemption  of  $2,000.  What- 
ever the  exact  provision  may  be,  there  will 
certainly  be  some  additional  tax  on  corpora- 
tions in  lieu  of  the  excess  profits  tax.  This 
will  in  part  make  good  the  loss  of  revenue. 

Some  further  revenue  will  probably  be 
lost  through  adjustment  of  the  special  ex- 
cise taxes.  On  the  other  hand,  a  consider- 
able increase  of  revenue  is  to  be  expected 
from  the  revision  of  the  tariff.  Taking 
everything  together,  there  is  reason  to  be- 
lieve that  the  budget  can  be  balanced  with 
a  fair  margin  on  the  right  side,  after  mak- 
ing provision  for  a  moderate  reduction  of 
the  public  debt  and  without  calling  upon 
any  new  sources  of  revenue.  In  the  next 
year  it  should  be  possible  to  make  a  fur- 
ther cut  in  expenditures,  which  would  give 
opportunity  for  either  a  more  rapid  reduc- 
tion of  the  public  debt  or  a  further  de- 
crease of  taxes. 


Where,  then,  is  the  need  of  the  sales 
tax?  Is  this  the  proper  time  to  introduce 
a  great  new  tax  machine,  capable  of  yield- 
ing, according  to  the  estimates  of  its 
friends  (though  grossly  exaggerated,  in  my 
opinion),  from  three  to  five  billion  dollars 
a  year? 

The  simple  fact  is  that  we  do  not  need 
the  sales  tax.  That  this  fact  is  beginning, 
to  compel  the  attention  of  the  friends  of 
the  sales  tax  is  possibly  to  be  inferred  from 
the  recent  suggestion  that  the  real  purpose 
of  the  sales  tax  is  to  raise  money  to  pay  oflF 
the  floating  debt.  That  such  use  would 
ever  be  made  of  the  proceeds  of  the  tax  is 
highly  unlikely.  The  suggestion  looks  like 
an  afterthought ;  anything  to  give  an  ex- 
cuse for  the  sales  tax. 

In  this  connection  we  may  give  passing 
attention  to  another  favorite  argument  for 
the  sales  tax,  namely  its  great  simplicity 
and  ease  of  administration.  Obviously  this 
argument  rests  on  the  assumption  that  both 
the  excess  profits  tax  and  the  corporation 
income  tax  are  to  go.  If  the  latter  tajc 
remains,  as  it  certainly  will,  adding  the 
sales  tax  will  not  bring  simplicity.  It  will 
simply  add  more  complications.  Thus  an- 
other argument  falls  to  the  ground. 

The  sales  tax  has  nothing  to  commend  it 
as  a  substitute  for  our  present  tax  system. 
It  is  not  needed  to  make  possible  the  repeal 
of  the  excess  profits  tax  or  the  removal  of 
other  obnoxious  taxes.  It  is  not  needed  to 
balance  the  budget.  Why,  then,  should  we 
accept  it?  Let  us  beware  lest  we  find  our- 
selves saddled  with  a  great  new  tax  device, 
which  will  prove  to  be  simply  an  addi- 
tional tax;  yielding  a  revenue  in  excess  of 
the  needs  of  an  economical  administration ; 
inviting  Congress  to  new  forms  of  extrava- 
gant and  wasteful  expenditure;  discrimi- 
nating unjustly  between  different  business 
concerns ;  and  adding  to  the  costs  of  all 
business  just  at  the  time  when  business  is 
struggling  to  get  back  on  its  feet.  I  think 
Ave  shall  w-ant  to  ponder  long  and  carefully 
before  we  conmiit  ourselves  to  such  a  pro- 
gram. 
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Federal  Excess  Profits  Tax  —  In- 
vested Capital — Capital  "  Paid  In  '' — 
Appreciation  of  Assets. — The  principle 
of  the  excess  profits  tax  law  of  1917  and 
the  validity  of  the  methods  employed  in  its 
administration,  which  were  carried  into  the 
Revenue  Act  of  1918,  have  been  sustained 
by  a  unanimous  decision  of  the  United 
States  Supreme  Court.  The  case,  because 
of  the  points  involved,  the  far-reaching 
effect  of  the  decision,  the  enormous  sums 
affected,  and  the  character  of  the  legal 
talent  employed  in  the  argmnent,  may  well 
be  classed  as  one  of  the  most  important 
cases  that  has  reached  the  court  in  recent 
months. 

The  case  involved  the  construction  and 
application  of  those  provisions  of  the  ex- 
cess profits  tax  law  of  1917,  by  which  the 
deduction  from  income  was  measured  by 
the  "  invested  capital  "  and  also  a  question 
as  to  the  constitutionality  of  the  act  as 
construed  and  applied. 

It  will  be  recalled  that  the  deduction 
from  the  net  income  under  section  207  was 
a  certain  percentage  of  the  invested  capital, 
and  as  the  rate  of  the  tax  depended  upon 
the  excess  over  the  deduction,  it  was  desir- 
able for  the  taxpayer  to  show  as  large  an 
invested  capital  as  possible.  The  corpora- 
tion in  question  had  acquired  ore  lands 
prior  to  1904  for  $190,000.  Between  that 
time  and  1912,  by  extensive  exploration,  it 
was  proved  that  the  lands  contained  large 
bodies  of  ore  and  had  a  cash  value  of  not 
less  than  $10,105,400,  which  value  had 
persisted  at  all  times  since  1912  and 
through  1917.  In  1912  the  company  in- 
creased the  value  of  the  lands  on  its  books 
iDy  adding  thereto  $10,000,000,  which  simi 
"VN'as  carried  to  surplus.  It  then  capitalized 
surplus  bv  calling  in  the  existing  stock, 
which  had  been  $9,915,400  par  value,  all 
common,  and  issuing  in  exchange  for  each 
share  thereof  one  share  of  new  common 
and  one  of  new  preferred  stock. 

In  its  return  for  1917,  it  stated  its  in- 
vested capital  as  $26,322,904.14,  which  in- 
cluded the  sum  of  $10,105,400.  represent- 


ing the  value  of  its  ore  lands.  The  Com- 
missioner made  a  reassessment  by  reducing 
the  invested  capital  in  the  sum  of  the 
$9,915,400  issued  as  above  stated,  which 
produced  an  additional  tax  of  $1,081, 
184.61,  which  was  paid  and  to  recover 
which  suit  was  brought  in  the  Court  of 
Claims.  That  court  sustained  a  demurrer 
to  the  petition  (5  Ct.  CI.  Rep.  462)  and 
an  appeal  was  taken. 

Appellants'  contentions  were,  ( 1 )  that 
the  increased  value  of  the  ore  lands  should 
be  included  in  invested  capital  as  "  paid 
in  or  earned  surplus  and  tmdivided  profits  " 
[Sec.  207  (a)  3]  ;  (2)  that  the  stock  of 
the  company  issued  in  1912  should  be  con- 
sidered as  having  been  actually  paid  for, 
either  (a)  by  the  tangible  assets,  including 
the  ore  bodies  at  their  increased  value,  or 
(b)  by  the  surrender  of  the  old  certificates 
which,  it  was  said,  had  an  actual  value 
equal  to  double  the  par  thereof,  and  (3) 
that  the  construction  put  upon  the  Act  by 
the  Treasury  Department  would  render  it 
unconstitutional,  as  a  taking  of  property 
without  due  process,  under  the  Fifth 
Amendment,  because  so  arbitrary  as  to 
amount  to  confiscation. 

The  court,  upon  a  consideration  of  the 
circumstances  surrounding  the  passage  of 
the  Act,  the  activity  in  trade  and  business 
then  existing,  giving  rise  to  unusual  gains, 
found  the  meaning  of  the  term  "  invested 
capital ",  used  in  the  Act  entirely  clear. 
It  referred  to  the  passage  of  the  Act  of 
March  3,  1917,  which  contained  a  similar 
use  of  the  term  and  which  was  replaced 
by  the  Act  in  question,  which  embraced  a 
"  War  Excess  Profits  Tax "  with  even 
higher  rates  and  a  more  particular  defini- 
tion of  terms.  This  scrutiny,  it  held, 
showed  a  dominant  purpose  in  Congress  to 
place  the  peculiar  burden  of  the  tax  upon 
the  income  of  trades  and  businesses,  ex- 
ceeding what  was  deemed  a  reasonably 
normal  retuni  upon  the  capital  actually 
emliarked  and,  because  the  use  of  appre- 
ciated and  inflated  values,  which  might 
readily   have   been   adopted   by    interested 
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parties,  would  give  rise  to  exaggerations, 
make  corrections  difficult,  and  evasions 
easy,  it  designedly  adopted  a  definition  of 
"  invested  capital  "  which  would  measur- 
ably guard  against  inflations.  The  word 
"  invested  "  was  held  in  itself  to  imply  a 
limitation  and  to  import  a  "  laying  out  of 
money  or  money's  worth,  either  by  the  in- 
dividual or  by  the  corporation,  from  the 
surplus  arising  from  the  operation  of  the 
business,  in  either  case  involving  a  conver- 
sion of  wealth  from  one  form  into  anothei, 
suitable  for  employment  in  the  making  of 
hoped-for  gains.  In  order  to  adhere  to 
this  restricted  meaning  and  avoid  exag- 
gerated valuations  the  Act  was  carefully 
drawn  so  as  to  include  nothing  but  money 
or  money's  worth  actually  contributed  in 
exchange  for  the  shares  or  actually  acquired 
through  the  business  activities  of  the  con- 
cern and  coming  in  ah  extra,  by  way  of 
increase  over  the  original  capital  stock. 

The  care  with  which  this  purpose  was 
carried  out  was  to  be  seen  from  the  re- 
strictions thrown  about  the  cases  in  which 
property  was  allowed  to  be  counted  in  pay- 
ment for  shares,  in  the  later  provisions  of 
the  section.  Such  property  was  required 
to  be  taken  at  its  value  "  at  the  time  of 
payment "  and  in  the  clause  relating  to 
intangible  property,  every  line  betrayed  a 
legislative  purpose  to  confine  the  account 
to  such  items  as  were  paid  in  for  stock  or 
shares  and  to  their  values  "  at  the  time  of 
such  payment."  The  provisions  as  to  the 
allowance  of  "  paid  in  "  or  "  earned  "  sur- 
plus implied  in  their  context  an  exclusion 
of  the  idea  of  capitalizing  a  mere  apprecia- 
tion of  values  over  cost. 

The  court  was  clear,  then,  that  clauses 
(1)  and  (2)  of  section  207  referred  to 
actual  contributions  of  cash  or  tangible 
property  and  that  neither  of  these  clauses 
nor  clause  (3)  could  be  construed  as  in- 
cluding in  "  invested  capital  "  any  "  mark- 
ing up "  of  assets  or  any  "  paper  trans- 
action "  which  was  not  in  substance  or 
effect  a  new  acquisition  of  capital  property 
by  the  company.  This  purpose  was  car- 
ried out,  not  only  to  confine  the  capital  to 
be  used  in  the  computation  to  something 
approximately  representative  of  the  risks 
accepted  by  the  investors,  but  also  to  en- 
able the  returns  to  be  more  easily  checked, 
by  reference  to  the  records,  and  make  them 
less  liable  to  inflation  than  if  a  more  liberal 
meaning  of  capital  and  surplus  had  been 


adopted,  thus  avoiding  the  necessity  of  em- 
ploying a  special  corps  of  valuation  ex- 
perts, to  grapple  with  the  difficult  prob- 
lems which  would  have  ensued  if  general 
market  values  had  been  adopted  as  the 
criteria. 

In  view  of  the  special  language  used, 
for  the  obvious  purpose  of  avoiding  appre- 
ciated values,  the  arguments  made,  that 
such  values  were  as  real  as  cost  values; 
that  the  term  "  capital  and  surplus "  in 
corporation  accounting  terminology  ordi- 
narily meant  the  book  excess  of  assets  over 
liabilities  and  that  "  surplus "  meant  the 
intrinsic  value  of  all  assets  over  liabilities, 
were  held  beside  the  mark. 

Coming  to  the  claim  that  imder  the 
treasury  ruling  that  stock  was  to  be  treated 
as  tangible  property  when  paid  in  for 
shares,  the  old  stock  surrendered  should  be 
treated  as  such  tangible  property  paid  in 
for  the  new  stock,  the  court  observed  that 
this  was  a  mere  "  internal  transaction  "  in 
which  the  company  received  nothing  from 
the  stockholders  any  more  than  they  re- 
ceived anything  from  it,  and  therefore  the 
old  stock  could  not  be  said  to  have  been 
"  paid  in  for  "  the  new,  within  the  mean- 
ing of  the  section. 

As  to  the  claim  that  the  increased  value 
of  the  ore  lands  should  be  treated  as  earned 
surplus  and  thus  be  counted  as  invested 
capital,  because  it  arose  from  extensive  de- 
velopment work,  the  court  expressed  the 
view  that  a  proper  siun,  representing  the 
cost  of  such  work,  might  have  been  added 
to  earned  surplus,  but  as  no  such  sum  was 
stated  in  the  petition  or  included  in  the 
return,  it  was  proper  to  treat  the  entire 
amount  as  mere  appreciation,  or  so-called 
"  unearned  increment "  which  was  not 
properly  surplus  under  the  statute. 

The  final  point  discussed  was  with  refer- 
ence to  the  claim  that  the  construction 
which  defined  invested  capital  according  to 
cost  instead  of  present  value,  rendered  the 
Act  "  glaringly  unequal,  and  of  doubtful 
constitutionality,  because  producing  base- 
less and  arbitrary  discriminations  obnox- 
ious to  the  due  process  clause  of  the  Fifth 
Amendment.  The  cases  cited  by  the  plain- 
tiff were  those  decided  under  the  equal 
protection  clause  of  the  Fourteenth  Amend- 
ment, which  the  court  held  clearly  not  in 
point  and  observed  that  the  Fifth  Amend- 
ment contained  no  equal  protection  clause 
and  that  the  only  rule  of  uniformity  im- 
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posed  upon  Congress  was  territorial  uni- 
formity, which  was  certainly  not  infringed 
in  this  case.  It  further  held  that  the  cases 
cited  where  state  ta.\ing  laws  were  held 
obnoxious  to  the  due  process  clause  of  the 
Fourteenth  Amendment  were  inapplicable. 

The  very  general  limitations  upon  Con- 
gress imposed  by  the  due  process  clause  of 
the  Fifth  Amendment  were  held  clearly 
not  applicable  to  the  case,  as  the  tax  was 
imposed  with  geographical  uniformity,  and 
if  its  application  seemed  to  produce  a 
greater  burden  upon  one  corporation  than 
another,  this  was  not  due  to  any  uncer- 
tainty or  want  of  generality  in  the  tests 
applied. 

The  principal  line  of  demarcation — the 
use  of  actual  costs — was  found  to  be  based 
upon  reasonable  grounds,  often  found  in 
the  organization  of  corporations,  where,  for 
instance,  preferred  stock  is  issued  as  repre- 
senting permanent  assets,  while  common 
stock  may  represent  more  speculative  assets. 
Upon  like  grounds  it  was  not  unreasonable 
for  Congress  to  accord  preferential  treat- 
ment to  capital  representing  actual  invest- 
ments as  compared  with  that  representing 
higher  valuations,  based  upon  estimates  of 
what  could  probably  be  realized  if  the 
property  should  be  sold.  The  Court  con- 
cluded with  the  expression  that  "  from 
every  point  of  view  the  tax  must  be  sus- 
tained." —  La  Belle  Iron  Works  v.  United 
States,  U.  S.  Sup.  Ct.,  May  16,  1921. 

Income,  Feder.\l  —  Corporatiox  Ex- 
cise— "  Paid  Up  "  Capital  Stock. — The 
circuit  court  of  appeals  affirmed  the  de- 
cision of  the  district  court,  holding  that 
the  term  "  paid  up  capital  stock  "  which 
was  used  in  the  corporation  excise  tax  law 
of  1909,  to  limit  the  amount  of  interest 
to  be  deducted  in  arriving  at  net  income, 
meant  the  par  value  of  the  paid  up  stock 
and  did  not  include  the  sums  paid  for 
shares  issued  at  a  premium.  The  objection 
was  urged  that  under  this  construction  cor- 
porations with  the  same  par  value  would 
be  subject  to  inequitable  treatment,  de- 
pending upon  the  mere  method  of  issuing 
stock,  whether  at  $100  par,  without  par 
value  or  partly  paid.  The  court  referred 
to  the  general  rules  with  respect  to  uni- 
formity, which  were  held  to  require  only 
uniformity  within  the  cla.ss  {Mich.  Ceiit.  v. 
Po7vers,  201  U.  S.  245)  ;  that  the  same 
means  and   methods   of  taxation   must   be 


applied  and  not  to  require  absolute  uni- 
formity but  geographical  uniformity  {Ken- 
tucky 'Tax  Cases,  115  U.  S.  337).  The 
rule  of  equality  under  the  Constitution  was 
held  to  permit  of  many  practical  inequal- 
ities and  to  require  only  that  the  tax  shall 
operate  on  all  alike  under  the  same  circum- 
stances. The  differences  in  the  deductions 
suggested  were  held  not  arbitrary  but  to  be 
determined  by  an  established  value,  namely, 
the  par  value  of  the  capital  stock.  —  New 
York,  N.  H.  cf  H.  R.  R.  v.  UnUed  States, 
269  Fed.  907. 

Income,  Federal  —  United  States 
Citizen  Residing  in  the  Philippines. — 
The  United  States  District  Court  held  that 
a  citizen  of  the  United  States  who  resided 
in  the  Philippine  Islands  during  the  entire 
year  1918  was  subject  to  the  tax  imposed 
by  the  revenue  act  of  that  year. — Laivrence 
V.  Warden,  270  Fed.  682. 

Income,  State — Gift  of  Capital  As- 
sets Does  Not  Involve  Gain  to  Donor. 
— The  New  York  personal  income  tax  law 
provides  for  the  determination  of  gain 
from  the  sale  "  or  other  disposition  of 
property."  The  Comptroller,  by  article  91 
of  the  Regulations,  ruled  that  a  gift  was 
a  "  disposition  "  of  property  and  disclosed 
gain  to  the  donor  to  the  extent  of  the  in- 
crease in  value  of  the  property  given  away, 
since  the  date  of  acquisition  or  since  the 
date  of  the  inception  of  the  law.  In  the 
case  in  question  the  property  had  increased 
in  value  $2000  and  this  increase  was  not 
returned  by  the  donor  taxpayer,  but  a 
rider  was  attached  to  the  return  disclosing 
the  facts.  The  Comptroller  assessed  an 
additional  tax  and  certiorari  proceedings 
were  brought. 

The  court,  upon  an  analysis  of  the  lan- 
guage of  the  statute,  found  that  it  contem- 
plated a  tax  upon  gain  "derived" ;  that 
the  sections  dealing  with  exchanges  and 
with  mergers  or  reorganizations  of  corpora- 
tions, which  immediately  followed  the  sec- 
tion imposing  the  tax  upon  dealings  in 
capital  assets  were  explanatory  of  the 
kinds  of  transactions  contemplated ;  that 
gain  must  accrue  to  the  taxpayer  in  any 
event,  while  here  instead  of  a  gain,  a  loss 
actually  resulted  to  him  from  the  gift, 
measured  by  the  entire  value  of  the  prop- 
erty at  Januarys  1,  1919,  and  in  addition 
its  increase  in  value  up  to  the  time  of  the 
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gift.  The  court  found  further  definite 
support  for  its  conclusion  by  assuming  that 
the  taxpayer  had  actually,  in  good  faith, 
sold  the  property  for  less  than  its  value,  as 
he  had  a  perfect  right  to  do,  in  which  case 
no  one  would  have  imagined  that  he  would 
have  received  a  gain  or  that  he  would  not 
have  suffered  a  loss  which  he  could  have 
deducted. 

So  if  he  gave  it  away,  he  clearly  suffered 
a  loss,  to  the  extent  of  the  increase  in 
value.  He  did  not  derive  anything  from 
the  disposition  or  receive  even  the  equiva- 
lent of  its  original  value.  There  was  no 
question  that  he  was  free  from  tax  upon  a 
value  which  found  no  expression  in  the 
purchase  price. 

The  conclusion  was  that  the  construction 
of  the  Comptroller  would  be  an  extension 
of  the  provisions  of  the  act  by  implication 
beyond  the  clear  import  of  the  language 
used  and  to  enlarge  its  operations  so  as  to 
embrace  matters  not  specifically  pointed 
out,  in  violation  of  well-established  rules 
of  construction. 


The  same  court,  on  the  same  day  decided 
a  similar  case,  writing  a  separate  opinion. 
The  facts  differed  only  in  that  a  much 
larger  sum  was  involved,  which  was 
claimed  as  taxable  income.  The  court 
made  no  reference  to  the  above  decision 
but  briefly  restated  its  holding  that  what 
really  happened  to  the  donor  was  that  he 
suffered  a  loss  which  would  have  been 
much  less  if  he  had  given  the  property 
away  on  January  1,  1919,  instead  of  the 
date  later  in  the  year  when  he  did  so ; 
that  the  increase  in  a  loss  could  not  in  any 
■way  be  "  tortured  into  a  profit."  Some 
observations  were  made  upon  the  sugges- 
tion that  the  holding  would  enable  an 
escape  of  income  from  tax  and  would 
make  evasion  easy,  the  court  suggesting 
that  these  considerations  were  of  little 
weight  except  to  indicate  the  importance 
of  wording  the  statute  differently  and  the 
necessity  for  broad  powers  for  detecting 
bad  faith  and  fraud. — People  ex  rel.  Breiv- 
ster  V.  Wendell,  Comptroller ;  People  ex 
rel.  Wilson  v.  Same.  N.  Y.  Sup.  Ct. — App. 
Div.— 3rd  Dept..  May  4.  1921.  [It  is 
officially  announced  that  no  appeal  will  be 
taken  from  these  decisions.] 

Income,  State — Sale  of  Capital  As- 
sets —  Gain   or  Loss    and   How    Com- 


PL  XED.  —  A  case  arising  under  the  New 
York  personal  income  tax  law,  involved 
the  same  considerations  as  were  discussed 
by  the  United  States  Supreme  Court  in  the 
cases  decided  March  28,  1921,  and  noted 
in  Bulletin  VI,  218-223,  the  New  York 
act  contained  similar  provisions  to  the  fed- 
eral act. 

The  taxpayer  sold  certain  securities  in 
1919  for  less  than  the  price  at  which  he 
had  purchased  them  prior  to  that  year  but 
in  excess  of  their  value  on  January  1  of 
that  year,  and  the  question  was  as  to  the 
validity  of  the  construction  given  the  stat- 
ute which  imposed  a  tax  upon  such  excess 
as  income. 

The  court  expressed  the  view  that  the 
construction  by  the  Comptroller  was  alto- 
gether too  narrow,  as  there  was  in  fact  no 
profit  but  an  actual  loss.  Turning  to  the 
statute  (Sec.  359),  it  found  two  dominant 
ideas.  First,  there  must  be  an  actual  sale 
or  dealing,  and  second,  there  must  be  a 
gain  or  profit  derived  from  such  sale  or 
dealing,  and  then,  turning  to  section  353, 
the  section  immediately  pertinent,  it  found 
that  there  was  nothing  there  to  negative 
the  view  that  the  gain  must  exist  in  order 
to  apply  its  provisions  for  the  ascertain- 
ment thereof.  Thus  the  two  sections  were 
found  to  be  capable  of  harmonious  appli- 
cation by  the  natural  assumption  that  gain 
as  defined  in  section  359  must  first  exist  as 
a  fact,  in  which  case  all  or  a  portion  there- 
of may  be  taxed  under  the  provisions  of 
section  353.  The  legislature  did  not  in- 
tend to  tax  as  a  gain  that  which  was  an 
actual  loss,  merely  because  there  was  an 
appreciation  in  value  after  January  1, 
1919,  the  effective  date  of  the  law. 

The  court  referred  to  the  federal  stat- 
ute, the  language  of  which  was  identical 
with  that  of  New  York,  and  to  the  litiga- 
tion then  pending  and  expressed  its  view 
that  the  purpose  of  Congress  was  to  tax 
gains  accruing  since  March  1.  1913,  not  to 
make  appreciation  in  value  subsequent  to 
that  date,  income.  Thus  the  two  acts  were 
held  to  have  the  same  intent. 

The  conclusion  was  that  section  353  ap- 
plies only  to  cases  where  there  has  been 
an  actual  gainful  transaction  and  to  the 
method  of  determining  the  taxable  portion 
of  the  gain  from  such  a  transaction. 

The  court  referred  to  the  case  of  Good- 
rich v.  Edwards,  as  having  been  decided 
subsequent   to   the   writing   of   its   opinion 
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and  as  construing  the  federal  Act  along 
lines  in  hannony  therewith. — People  ex  rel. 
Klauher  v.  Wendell.  N.  Y.  Sup.  Ct.— App. 
Div.— 3rd  Dept.,  May  4,  1921.  [It  is  an- 
nounced that  the  state  will  appeal  this 
case,  for  the  purpose  of  settling  the  main 
question  and  also  of  securing  a  possible 
construction  of  the  method  of  determining 
taxable  gain  in  cases  in  which  actual  gain 
is  shown  but  where  fluctuations  in  value 
have  occurred  before  or  after  Jan.  1,  1919.] 

Inxome,  State — Exemption  of  Inter- 
est ON  Mortgages — Contract — Nature 
OF  Income  Tax.  —  The  New  York  mort- 
gage recording  tax  law  provides  that  a 
mortgage  and  the  debt  secured  thereby, 
upon  which  the  mortgage  tax  has  been 
paid  shall  be  exempt  from  other  taxation 
by  the  state  and  the  localities.  Upon  the 
strength  of  this  provision  it  was  claimed 
that  the  interest  on  such  mortgages  could 
not  be  included  in  taxable  income  under 
the  personal  income  tax  law ;  that  in  effect 
a  contract  existed  between  the  state  and 
mortgage  investors  which  was  impaired  by 
the  inclusion. 

The  court,  for  the  purpose  of  the  dis- 
cussion assumed,  without  so  deciding,  that 
the  exemption  provision  in  the  mortgage 
tax  law  possessed  the  characteristics  of  a 
contract,  as  to  mortgagees  who  had  made 
their  investments  prior  to  the  enactment 
of  the  income  tax  law,  but  suggested  that 
it  did  not  follow  that  the  interest  earned 
by  such  mortgages  was,  within  the  purview 
of  such  contract,  exempt  from  other  taxa- 
tion, in  view  of  the  settled  law  that  ex- 
emptions must  be  described  in  clear  and 
unambiguous  language  ( Yazoo  df  Miss. 
Valley  R.  R.  Co.  v.  Adams,  180  U.  S.  1, 
22). 

Furthermore,  the  purpose  of  the  legisla- 
ture in  enacting  the  mortgage  tax  law 
must  be  a.scertained  by  reference  to  the 
conditions  then  existing.  The  principal  of 
mortgages  was  then  subject  to  assessment, 
which  led  to  all  manner  of  capricious 
action  by  local  assessors,  and  the  evident 
purpose  was  to  afford  relief  from  such  a 
situation.  But  the  principal  only  was  tax- 
able; interest  upon  them  played  no  part 
in  the  system  of  taxation  then  in  force  and 
therefore  it  was  reasonable  to  take  the  view 
that  the  principal  only,  which  constituted 
the  basis  of  taxation  at  that  time,  Avas  in- 
tended to  be  made  exempt  and  that  there 


was  at  least  reasonable  doubt  as  to  whether 
the  taxability  of  interest  was  in  the  legis- 
lative mind.  Upon  these  considerations 
the  court,  following  the  rule  of  strict  con- 
struction as  to  exemptions  above  alluded 
to,  held  that  the  sections  of  the  mortgage 
tax  law  were  to  be  construed  as  dealing 
only  with  taxation  in  effect  at  the  time 
and  had  no  reference  to  income  derived 
from  mortgages. 

The  court  further  held  that  it  could  not 
assume  that  the  state  intended  to  barter 
away  its  power  to  tax  and  that  every  in- 
vestor must  have  known  that  by  the  mere 
payment  of  a  recording  fee  he  was  not 
rendered  immune  from  all  other  taxation 
in  the  future,  should  the  general  interest 
of  the  community  or  the  public  exigencies 
require,  citing  People  v.  Knapp,  186  App. 
Div.  172,  185;  aff'd  227  N.  Y.  592; 
People  V.  Cominis'rs,  67  N.  Y.  516;  People- 
v.  Roper,  35  N.  Y.  629,  635,  but  omitting 
to  cite  the  verv  recent  case  of  Troy  Union 
R.  R.  Co.  v.  City  of  Troy,  224  N.  Y.  187,. 
affirmed  in  264  U.  S.  47.  The  court  also 
did  not  refer  to  the  cases  holding  that 
contracts  of  exemption  will  never  arise 
from  general  laws  but  the  alleged  contract 
must  be  a  specific  one  with  a  particular 
taxpayer;  an  illustrative  case  being  Salt 
Co.  V.  Saginaw,  13  Wall  373. 

The  possibility  of  the  enactment  of  an; 
income  tax  many  years  in  the  future  was 
held  not  to  exist  in  the  minds  of  the  legis- 
lators at  the  time  they  enacted  the  record- 
ing tax  law  and  its  provisions  and  the  ex- 
emption created  thereby  had  no  reference 
to  an  entirely  distinct  system  of  taxation 
at  some  time  in  the  future,  such  as  the  in- 
come tax  law. 

The  suggestions  derived  from  the  Pol- 
lock case,  and  similar  cases,  holding  that 
a  tax  on  income  is  in  effect  a  tax  on  the 
property  producing  it,  were  held  not  to 
concern  the  problem  as  might  have  been 
the  case  if  a  matter  of  constitutional  limi- 
tation was  involved,  the  problem  here  be- 
ing one  of  statutory  construction  unham- 
pered by  constitutional  restrictions. 

The  court  reached  a  similar  conclusion 
from  an  entirely  different  point  of  view, 
by  considering  the  tax  on  income  as  one  on 
the  person  and  not  on  the  mortgage,  in- 
come being  used  merely  to  fix  the  measure 
of  the  tax.  The  net  income  used  is  gross 
income  less  legal  deductions,  and  in  gross 
income    is   included    mortgage   interest    as 
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well  as  all  other  income  and  numerous 
deductions  are  made.  Hence  the  income 
from  any  particular  source  is  but  one  ele- 
ment, to  be  considered  with  other  elements, 
in  determining  the  measure  of  taxation 
imposed  on  the  individual.  In  no  proper 
sense  may  it  be  said  that  the  tax  is  im- 
posed on  the  interest  of  any  particular 
mortgage.  This  is  merely  a  factor  in  the 
determination. 

Thus  on  both  grounds  the  court  held 
that  the  contention  could  not  be  sustained. 
— People  ex  rel.  Central  Union  Trust  Co. 
V.  Wendell,  N.  Y.  Sup.  Ct.— App.  Div.— 
3rd  Dept.,  May  4,  1921. 

Income,  State — Income  Tax  an  "  Ex- 
cise"— Corporation  a  "Person". — The 
moribund  Mississippi  income  tax  has  been 
revivified  by  a  recent  decision  of  the  su- 
preme court  of  that  state,  holding  that 
corporations  are  subject  thereto,  a  result 
which  has  been  heretofore  discussed  but 
not  generally  thought  to  be  probable. 

The  case  was  presented  upon  an  agreed 
state  of  facts,  no  question  being  raised  as 
to  the  correctness  of  the  tax,  which  was 
agreed  to  be  due  if  the  statute  was  valid. 

The  contentions  were  that  the  statute 
was  in  violation  of  the  uniformity  clause 
of  the  state  constitution ;  the  due  process 
clause  of  both  the  state  and  the  federal 
constitutions ;  that  its  administrative  pro- 
visions were  also  in  violation  of  the  state 
constitution  and  that  corporations  were  in 
any  event  not  within  its  scope. 

The  first  objection  led  the  court  to  an 
interesting  discussion  of  the  nature  of  an 
income  tax,  in  answer  to  the  assumption 
drawn  from  this  objection,  that  it  was  a 
tax  on  specific  property  or  a  tax  on  the 
property  from  which  the  income  was  de- 
rived. Quoting  from  R.  C.  L.  26,  p.  34, 
the  classification  of  all  taxes  into  capita- 
tion taxes,  property  taxes  and  excises  is 
outlined  and  an  extract  from  Hobson's 
Taxation  in  the  Neiv  State,  p.  13,  is  given, 
defining  income  in  general  and  money  in- 
come. 

From  these  definitions  and  that  an- 
nounced in  Stratton's  Independence  v. 
Howbert,  231  U.  S.  399,  the  court  finds 
that  an  income  tax  cannot  be  disassociated 
from  a  person  and  his  activities,  and  that 
it  differs  from  a  property  tax,  which  ap- 
plies only  if  the  property  is  in  existence  on 
one   day  in  the  year,   in   that  it  attaches 


without  reference  to  whether  the  income  is 
invested,  spent  or  wasted  by  the  recipient, 
and  hence  cannot  be  upon  specific  property 
apart  from  the  person  or  in  the  person 
irrespective  of  the  property.  A  tax  on  in- 
come necessarily  includes  as  an  element 
the  production  or  receipt  of  property  and 
is  a  tax  upon  the  performance  of  an  act, 
resulting  in  gain,  thus  being  excluded  from 
classification  as  a  property  tax,  under  a 
rule  antedating  the  constitutional  uniform- 
ity clause  in  question.  It  has  some  ele- 
ments of  a  tax  on  property  and  on  persons, 
but  cannot  be  classified  strictly  as  a  tax 
on  either,  because  generically  and  neces- 
sarily an  excise.  If  a  tax  on  income  were 
held  a  tax  on  the  property  from  which  it 
is  derived  the  result  would  be  an  exemp- 
tion wholly  unauthorized  by  the  constitu- 
tion, for  it-  would  follow  that  a  tax  on 
property  (income),  derived  as  gain  from 
other  property  would  also  be  a  tax  on  the 
property  from  which  it  is  derived,  so  that 
property  (income),  derived  as  gain,  would 
be  exempt  until  the  form  were  changed  so 
that  it  could  no  longer  be  classed  as  such 
gain. 

The  pertinent  reference  in  the  Brushaher 
decision  to  the  nature  of  income  taxes  as 
inherently  excises,  unless,  having  such  an 
effect  upon  imposition  as  to  require  their 
withdrawal  from  such  class,  as  was  held 
necessary  in  the  Pollock  case,  is  quoted 
and  the  error  in  the  decisions,  holding 
that  income  taxes  are  property  taxes,  such 
as  Eliasburg  v.  Grimes,  86  So.  56,  is  re- 
ferred to  as  resulting  from  "disassociating 
gains  derived  from  capital  or  from  labor 
or  from  both,  wholly  from  the  activities 
relative  thereto,  of  the  person  taxed  and 
looking  alone  to  the  specific  property  which 
constitutes  the  gain  so  derived." 

The  objection  that  corporations  were  not 
subject  to  the  tax  is  met  with  a  reference 
to  the  statute  defining  a  "person"  —  the 
term  used  in  the  income  tax  law  —  as  in- 
cluding a  corporation. 

The  objection  that  the  income  is  to  be 
assessed  by  the  state  auditor  thereby  usurp- 
ing the  constitutional  function  of  the 
county  assessor,  is  met  by  the  suggestion 
that  the  auditor  merely  certifies  what  the 
taxpayer  reports  to  him  and  has  no  other 
duty. 

There  would  appear  to  be  little  actual 
revenue  to  be  expected  as  a  result  of  this 
decision.     No  provision  is  made  for  ascer- 
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taining  income  derived  in  the  state,  in  the 
case  of  interstate  corporations,  thus  raising 
the  objection  of  inequality  which  was  held 
fatal  in  the  Virginia  cases.  (See  Bui.  VI, 
227).  Furthermore,  the  provision  for  off- 
set of  advalorem  tax  exists  which  is  inevi- 
tably destructive  of  any  income  tax. — 
Hattiesburg  Grocery  Co.  v.  Robertson, 
Rr.i-nue  Agent,  88  So.  4. 

Income,  State  —  Classification  of 
Incomes  —  Distribution  of  Yield.  —  A 
taxpayer  under  the  Massachusetts  income 
tax  law  contested  the  tax  on  the  ground 
that  the  classification  of  incomes  and  the 
taxation  thereof  at  different  rates  violated 
the  "  due  process "  clause,  and  further 
that  the  levy  of  a  special  additional  rate, 
with  the  requirement  that  the  tax  raised 
thereby  be  devoted  to  educational  purposes, 
was  also  in  violation  of  constitutional  pro- 
visions prohibiting  the  levy  of  taxes  for 
special  purposes.  The  court  held  the  tax 
free  from  constitutional  objection  as  the 
constitution  expressly  authorized  classifica- 
tion ;  as  the  tax  was  uniform  within  the 
class.  The  apportionment  of  the  yield  was 
held  not  to  constitute  a  special  tax  upon  a 
single  class  for  a  special  purpose  but  to  be 
a  simple  case  of  additional  general  revenue 
to  meet  additional  general  expenses. — 
Knights  v.  Treasurer  and  Receiver  Gen- 
eral, 130  N.  E.  60. 

Income,  State — Accumulated  Profits 
as  Income.  —  The  Massachusetts  court 
held  that  undivided  profits  accumulated  by 
a  corporation  over  a  series  of  years  consti- 
tuted taxable  income  to  the  shareholder, 
when  distributed  on  dissolution  of  the  cor- 
poration, to  the  extent  of  the  excess  of  the 
cash  received  over  the  par  value  of  the 
shares  held. — Moore  v.  Trejry,  130  N.  E. 
59. 

Inheritance,  Federal  —  Constitu- 
tionalitv'  of  Act — Deduction  of  State 
Inheritance  Taxes. — The  United  States 
Supreme  Court  has  recently  upheld  the 
constitutionality  of  the  Revenue  Act  of 
1916  which  imposed  a  tax  equal  to  speci- 
fied percentages  of  the  value  of  the  net 
estate  upon  the  transfer  of  a  decedent's 
estate.  In  determining  the  value  of  the 
estate,  certain  deductions  were  authorized, 
among  them  such  charges  against  the  estate 
as  are  allowed  by  state  law.     Inheritance 


and  transfer  taxes  paid  in  six  states  were 
claimed  as  deductions  from  the  estate  sub- 
ject to  the  federal  tax.  It  was  further 
claimed  that  the  federal  tax  paid  should  be 
refunded  on  the  ground  that  the  1916  law 
was  unconstitutional.  The  reasons  as- 
signed were  that  the  federal  tax  interferes 
with  the  several  states  in  the  exercise  of 
their  exclusive  right  to  regulate  the  devo- 
lution of  property ;  that  the  tax  operates 
unequally  in  respect  of  persons  and  prop- 
erty similarly  situated ;  that  it  is  a  direct 
tax  not  levied  in  accordance  with  constitu- 
tional requirements. 

In  considering  the  objection  that  the 
tax  constituted  an  intrusion  upon  the 
power  of  the  several  states  over  descent 
and  distribution,  the  court  referred  to  the 
argument  as  novel,  in  view  of  the  settled 
doctrine  that  federal  death  duties  may  be 
imposed  upon  the  transmission  of  property 
measured  by  the  value  of  the  beneficial 
interest  received,  as  held  in  Knoivlton  v. 
Moore,  178  U.  S.  41,  and  in  Scholey  v. 
Re-cv,  23  Wall  331. 

It  w-as  contended  that  while  Congress 
may  tax  the  right  to  receive,  it  is  without 
power  to  tax  the  right  to  transmit ;  that  as 
the  tax  is  levied  on  the  exercise  of  a  right, 
there  is  no  power  to  tax  transmission  until 
the  process  of  administration  has  been 
completed,  in  accordance  with  the  state 
law,  and  there  has  emerged  an  ascertain- 
able right  to  receive  property  and  since 
the  statute  exacted  a  tax  while  the  process 
of  administration  was  in  progress,  it  was 
open  to  constitutional  objection.  An  anal- 
ogy was  sought  in  the  taxation  by  the 
states  of  imported  goods.  It  was  urged 
that  as  the  mingling  of  imports  with  the 
general  stock  of  goods  in  a  state  marks  the 
end  of  the  process  of  importation,  so  the 
emergence  of  a  legacy  arises  from  the  pro- 
cess of  administration.  The  court  declared 
that  the  parallel  contained  a  fallacy,  say- 
ing: 

"  A  tax  that  was  directed  solely  against  goods 
imported  into  the  state  and  that  was  determined 
by  the  fact  of  importation  would  be  no  better 
after  the  goods  were  at  rest  in  the  state  than  be- 
fore. .  .  .  Conversely,  if  a  tax  on  the  property- 
distributed  by  the  laws  of  a  state,  determined  by 
the  fact  that  distribution  has  been  accomplished, 
is  valid,  a  tax  determined  by  the  fact  that  distri- 
bution is  about  to  begin  is  no  greater  interference 
and  is  equally  good." 

Throughout  the  opinion  the  Court  re- 
lied chiefly  on  Knotulton  v.  Moore,  saying 
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that  the  same  objections  raised  here  were 
raised  and  disposed  of  there.  The  ingen- 
ious argument  that  the  tax  is  direct  and 
unapportioned  was  answered  by  reference 
to  the  exhaustive  discussion  in  that  case  of 
the  practical  and  historical  bases  of  such 
taxes.  Mr.  Justice  Holmes  characteristi- 
cally remarked  :  "  Upon  this  point  a  page 
of  history  is  worth  a  volume  of  logic." 

The  remaining  question  was  whether  the 
Act  authorized  the  deduction  of  inheri- 
tance and  transfer  taxes  upon  legacies  paid 
to  the  state  of  domicile  and  other  states. 
On  this  there  has  been  a  decided  conflict 
of  judicial  opinion.  Several  federal  courts 
have  concluded  that  such  taxes  are  deduc- 
tible before  the  federal  tax  is  computed. 
Say  re  v.  Bretuster,  268  Fed.  553;  Ledercr 
V.  Northern  Trust  Co.,  262  Fed.  52  ;  Gre- 
ner  v.  LeTx'ellyn ;  Thayer  v.  Malley,  D.  C. 
Mass.  In  affirming  the  lower  court,  hold- 
ing such  ta_xes  not  deductible,  the  court 
interpreted  "  charges  against  the  estate " 
to  mean  charges  that  affect  the  estate  as  a 
whole,  and  "  therefore  do  not  include  taxes 
on  the  rights  of  individual  beneficiaries." 

This  ruling  does  not  appear  to  settle  the 
problem  whether  estate  taxes  levied  by  the 
states  may  be  deducted.  If  they  are 
deemed  charges  against  the  estate  rather 
than  against  the  beneficiary,  the  deduction 
would  appear  to  be  allowable,  but  the  tax 
might  be  held  to  lack  geographical  uni- 
formity. 

The  court  definitely  refrained  from  ex- 
pressing any  opinion  as  to  whether  the 
federal  or  state  taxes  have  priority.  Until 
this  question  is  determined,  it  cannot  be 
said  that  the  present  decision  practically 
usurps  the  state's  sovereign  power  to  reg- 
ulate inheritance. — N.  Y.  Trust  Co.  v.  Eis- 
ner, U.  S.  Sup.  Ct.,  May  16,  1921.  [Digest 
by  A.  M.  Hamburg.] 

Inheritance,  Federal — Deduction  of 
State  Inheritance  Taxes. — Another  ad- 
dition to  the  numerous  decisions  on  this 
question  is  furnished  by  the  federal  district 
court  in  a  case  involving  the  Massachu- 
setts inheritance  tax.  An  estate  tax  was 
assessed  under  the  federal  act  of  1916 
against  an  estate,  without  deduction  of  the 
svuns  paid  to  Massachusetts  as  inheritance 
taxes.  The  disallowance  of  the  deduction 
was  the  only  question  seriously  considered 
by  the  court,  as  it  rejected  without  hesi- 
tancy   the    claim     of    unconstitutionality. 


The  government  urged  that  there  was  a 
distinction  between  "  estate "  taxes  and 
"  legacy "  taxes  in  that  the  former  were 
upon  the  privilege  of  transmitting  and  the 
latter  upon  the  privilege  of  receiving ;  that 
estate  taxes  were  deductible  because  levied 
against  the  estate  itself,  while  legacy  taxes 
were  not  but  wxre  levied  against  the  lega- 
tee and  that  the  Massachusetts  act  imposed 
a  legacy  tax.  The  court  referred  to  the 
terms  of  the  act  as  imposing  a  tax  upon 
"  all  property "  passing  and  making  the 
administrator  or  executor  personally  liable 
for  the  taxes  which  are  paid  by  him  and 
allowed  in  his  account,  and  to  the  New 
York  law  as  being  similar,  under  which  a 
legacy  to  the  United  States  was  held  tax- 
able because  "  imposed  upon  the  legacy 
before  it  reaches  the  hands  of  the  govern- 
ment "  {U.  S.  V.  Perkins,  163  U.  S.  625, 
630).  The  case  of  Sayre  v.  Bre^vster,  268 
Fed.  553,  was  cited  as  deciding  the  precise 
question  in  favor  of  the  plaintiff  here  and 
the  conclusion  under  the  Pennsylvania  law 
was  held  similar  {Lederer  v.  Nor.  Trust 
Co.,  262  Fed.  52). 

The  conclusion  is  that  it  would  be  de- 
cidedly unjust  to  hold  that  under  the  same 
federal  statutes  the  state  tax  is  deductible 
in  one  state  and  not  in  another  "  upon  a 
subtle  legalism  without  practical  value," 
that  the  broader  view  seems  to  be  the 
sounder,  viz.,  that  such  taxes  as  in  fact 
have  to  be  paid  to  the  state  upon  succes- 
sion, come  within  the  language  of  the  act 
as  "  other  charges  against  the  estate  .  .  . 
allowed  by  the  laws  of  the  jurisdiction 
under  which  the  estate  is  being  adminis- 
tered "  and  are  to  be  deducted  before  the 
federal  tax  is  assessed.  —  Thayer  et  al.  v. 
Malley.  Collector,  U.  S.  Dist.  Ct.,  Dist.  of 
Mass.,  March  28,  1921.  [See  N.  Y.  Trust 
Co.  V.  Eisner,  263  Fed.  620,  contra,  af- 
firmed by  the  U.  S.  Sup.  Ct.,  May  16, 
1921.] 

Inheritance,  State — Deed  of  Trust, 
Effective  at  Death  —  Interpretation 
of  Tax  a  State  Question. — The  United 
States  Supreme  Court  affirmed  the  decision 
of  the  Nevada  court  in  the  case  involving 
the  tax  on  the  estate  of  Henry  Miller  the 
"  Cattle  King  ",  which  w^as  noted  in  Bui. 
V,  297. 

Miller,  a  resident  of  California,  con- 
veyed shares  in  a  Nevada  corporation  in 
trust  for  himself  during  his  life  and  at  the 
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same  time  made  a  will  containing  the  same 
limitations  as  the  trust  deed.  The  will 
and  deed  were  executed  after  the  passage 
of  the  Nevada  act  but  before  it  took  effect, 
and  the  claim  was  that  the  interest  of  the 
remaindermen  became  vested  prior  to  the 
eft'ective  date  of  the  act  and  the  tax  levied 
thereunder  was  void  under  the  limitations 
of  the  Fourteenth  Amendment.  The  Ne- 
vada court  held  that  the  transfer  gave  no 
vested  right  until  Miller's  death,  which 
was  claimed  to.  be  clearly  untenable  imder 
the  law  of  California,  the  state  of  resi- 
dence and  where  the  transfer  was  made. 

The  Supreme  Court's  answer  was  that  as 
there  was  power  to  ta„x  and  as  the  case 
was  decided  upon  grounds  having  no  rela- 
tion to  a  federal  question,  it  accepted  the 
state's  decision,  whether  right  or  wrong,  it 
was  a  purely  state  question  which  infringed 
in  its  effect  no  constitutional  rights. — 
Nickel  v.  Cole,  State  Comptroller,  U.  S. 
Sup.  Ct.,  Apr.  25,  1921. 

Inheritance,  State — Non-Residents 
— Stock  of  Foreign  Corporation. — The 
contention  was  made  that  the  New  York 
statute  was  unconstitutional  in  so  far  as  it 
sought  to  impose  taxes  upon  stock  owned 
by  a  non-resident  in  a  foreign  corporation 
owning  real  estate  in  New  York ;  that  the 
shares  were  not  within  the  jurisdiction  of 
the  state  but  that  their  situs  was  either  in 
the  state  of  incorporation  or  in  the  state  of 
residence  of  the  shareholder.  The  court 
held  that  as  to  non-residents  the  tax  was 
upon  the  transfer  of  property  within  the 
jurisdiction  of  the  state;  that  the  stock 
certificate  being  within  the  state,  it  was 
property  within  the  jurisdiction;  that  even 
if  it  had  not  been  within  the  state,  the 
transfer  of  the  stockholder's  interest  in 
the  corporation's  real  property  located  in 
the  state  would  be  taxable,  it  being  a  dis- 
tinct interest  in  the  whole  of  the  corpora- 
tion's property;  that  the  statute  explicitly 
declaring  the  transfer  of  stock  in  foreign 
corporations  owning  real  property  in  the 
state  taxable  was  a  valid  exercise  of  the 
taxing  power.  The  court  further  denied 
the  contention  that  the  statute  should  be 
construed  as  relating  only  to  foreign  cor- 
porations holding  real  estate  onlv  in  New 
York.  — /n  re  McMillen's  Estate,  187  N. 
Y.  Supp.  248. 

Inheritance,   State — Classification 


— Exemption.  —  The  Tennessee  act  was 
construed  and  held  to  require  an  exemp- 
tion of  $1000  in  the  case  of  collaterals  and 
that  but  one  exemption  of  that  amount 
should  be  allowed  and  not  that  amount  in 
the  case  of  each  transfer.  The  court  ob- 
served that  under  such  a  scheme  small 
legacies  from  a  large  estate  would  be 
charged  with  surtax  but  that  this  was  a 
matter  for  legislative  consideration,  the 
result  being  analogous  to  business  privilege 
taxes  classified  according  to  the  population 
of  the  city  where  the  business  was  trans- 
acted rather  than  the  amount  of  business 
done.  The  part  of  an  estate  going  to  col- 
laterals was  held  subject  to  treatment  as 
one  transfer  and  that  going  directly  as 
another  transfer,  for  the  purpose  of  apply- 
ing the  exemption. — State  v.  Branham,  228 
S.  W.  58. 

Inheritance,  State  —  Power  of  Ap- 
pointment BY  Resident  Decedent  as  to 
Property  in  Another  State. — The  New 
York  court  held  that  the  exercise  by  a 
resident  decedent,  by  will,  of  a  power  of 
appointment,  given  by  will  of  a  non- 
resident, with  respect  to  property  located 
in  another  state,  was  taxable  as  a  transfer 
under  the  New  York  statute,  following  the 
reasoning  and  decision  of  the  Surrogate's 
court  in  Matter  of  Frazier,  186  N.  Y. 
Supp. — which  reversed  the  rules  which  had 
been  previously  declared. — In  re  Seaman's 
Estate,  187  N.'  Y.  Supp.  254. 

Inheritance,  State  —  Exempt  Be- 
quests.— The  New  York  statute  is  held  to 
impose  a  tax  upon  bequests  to  individual 
trustees  for  charitable  purposes,  and  as  a 
trust  company  is  in  no  different  situation, 
a  bequest  to  it  for  such  purposes  was  held 
taxable.  —  In  re  Cash's  Estate,  187  N.  Y. 
Supp.  246. 

Stamp  Tax,  Federal  —  Permanent 
Bonds  Substituted  for  Temporary 
Bonds  Issued  Prior  to  Act. — The  United 
States  Circuit  Court  of  Appeals  held  that 
permanent  bonds,  delivered  after  the  inci- 
dence of  the  tax  law,  in  exchange  for  in- 
stallment receipts  given  upon  payment  of 
50%  of  the  purchase  price  of  bonds  issued 
prior  to  the  law,  were  not  taxable.  The 
term  "  issued "  used  in  the  statute  was 
held  to  imply  "  not  merely  delivery  but 
delivery  of  an  instrument  creating  or  re- 
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newing  an  obligation  and  not  merely  fur- 
nishing a  different  expression  of  a  pre- 
existing obligation."  —  Edwards  v.  Chile 
Copper  Company,  U.  S.  C.  C.  A.,  2d  Cir- 
cuit, April  27,  1921. 

Corporation  Franchise — Notice  and 
Hearing — Stock  without  Par  Value — 
Interstate  Commerce.  —  Another  stage 
has  been  reached  in  the  litigation  over  the 
Missouri  corporation  franchise  tax,  which 
has  heretofore  been  passed  upon  by  the 
state  court  and  the  federal  district  court. 
{^Qt  Bulletin  V,  258;  VI,  60,  159.) 

On  appeal  from  a  decree  of  the  district 
court,  denying  a  preliminary  injunction 
restraining  the  collection  of  the  tax,  the 
United  States  Supreme  Court  affirmed,  and 
the  case  now  goes  back  for  trial  and  seems 
likely  to  lead  to  further  extensive  litigation 
in  both  state  and  federal  courts,  as  numer- 
ous actions  have  been  held  awaiting  this 
decision. 

The  question  most  insisted  upon  was 
lack  of  due  process  in  that  no  notice  of 
assessment  and  no  hearing  were  in  terms 
provided  by  the  statute,  although  a  hear- 
ing was  actually  had  in  the  instant  case. 
Collection  was  provided  for  by  suit  and 
the  court  readily  held  this  sufficient,  seem- 
ingly overlooking  the  point  that  by  refus- 
ing to  pay,  the  company  would  incur  a 
penalty,  which  would  appear  to  deny  due 
process  unless  it  should  succeed  in  avoiding 
the  entire  tax  as  being  unconstitutional. 

A  peculiar  question  was  discussed 
through  reference  to  litigation  by  another 
company  in  another  action,  in  which  the 
same  judges  who  refused  the  injunction  in 
this  case,  changed  their  opinion  and 
granted  an  injunction.  In  that  case  lack 
of  "  equal  protection  "  was  urged,  because 
the  statute  imposed  only  a  nominal  tax  of 
$25  upon  companies  "  without  capital 
stock."  These  judges  were  led  to  uphold 
this  contention  because  they  construed  the 
state  court  opinion  in  State  v.  Sidlivan,  221 
S.  W.  728,  to  hold  that  a  company  having 
stock  without  stated  value  was  one  "  with- 
out capital  stock."  The  Supreme  Court 
expressed  dissent  from  this  strange  inter- 
pretation of  the  effect  of  the  decision  above 
noted,  holding  that  it  did  not  so  interpret 
it  and  would,  until  the  state  supreme  court 
held  otherwise,  assume  that  no  such  dis- 
crimination existed. 

The  meaning  given  the  term  "  surplus  " 


by  all  the  courts  in  the  various  decisions 
rendered  and  which  has  really  caused  the 
litigation — that  it  means  assets  in  excess  of 
the  capital  stock — was  necessarily  not  dis- 
cussed, it  being  a  matter  of  state  interpre- 
tation. 

The  reference  in  the  opinion  to  the  ob- 
jection raised  against  the  tax  as  burdening 
interstate  commerce,  seems  to  indicate  that 
it  treated  the  tax  as  one  upon  the  franchise 
as  property  and  the  citations  at  this  point 
emphasize  that  possibility.  If  this  be  so, 
there  would  appear  to  be  abundant  room 
for  further  resort  to  this  court  in  subse- 
quent litigation,  as  the  tax  in  question  is 
clearly  a  license  or  privilege  tax — a  fran- 
chise tax  in  that  sense — franchises  as  prop- 
erty being  specifically  taxed  under  other 
laws.  The  decree  was  affirmed  and  thus- 
this  interesting,  though  not  very  instruc- 
tive litigation  will  proceed,  with  the  end 
seemingly  far  off. 

Incidentally,  we  may  observe  that  the 
federal  district  judges  in  the  course  of  one 
of  their  decisions,  suggested  to  the  recent 
legislature,  then  in  session,  the  advisability 
of  amending  the  law,  by  defining  "  sur- 
plus "  as  it  is  normally  understood.  The 
legislature  did  so  but  the  Governor  vetoed 
the  bill,  apparently  because  of  its  effect 
upon  the  pending  litigation  and  upon  the 
revenue.  As  construed  and  administered 
the  tax  constitutes  in  reality  merely  an  ad- 
ditional property  tax  upon  all  the  property 
of  the  company  in  the  state,  taken  at  full 
book  value,  while  the  regular  advalorem 
tax  is  levied  upon  a  much  lower  valuation. 
— St.  L.  San  Francisco  Ry.  Co.  v.  Middle- 
kamp,  Treasurer^  U.  S,  Sup.  Ct.,  May  2,. 
1921. 

Corporation  Franchise  Tax  on  Net 
Income — Interpretation  of  Massachu- 
setts Law.  —  Questions  were  raised  as  to 
the  nature  of  the  Massachusetts  tax  on  cor- 
porations, measured  by  net  income,  it  being 
urged  that  being  an  income  tax,  it  was  un- 
constitutional, because  not  classifying  the 
income  of  corporations.  The  court  held 
that  the  history  of  corporate  taxation  led 
to  the  conclusion  that  the  tax  in  question 
was  an  excise  tax,  enacted  pursuant  to  con- 
stitutional authority  for  such  taxes  and' 
not  an  income  tax  under  the  provision 
authorizing  such  taxes.  Being  an  excise- 
tax,  it  was  not  subject  to  the  limitations  as 
to  uniformity  required  to  be  observed. 
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The  court  held,  further,  that  the  stat- 
utes in  question  should  be  interpreted  as 
imposing  a  different  rule  for  levying  the 
tax  upon  foreign  corporations  than  upon 
domestic  corporations,  and  announced  the 
method  to  be  pursued  in  the  case  of  for- 
eign corporations  transacting  business  out- 
side the  state  and  those  engaged  in  inter- 
state commerce.  As  thus  interpreted,  the 
tax  was  held  free  from  constitutional  ob- 
jection such  as  Avas  held  effective  in  JVal- 
lace  V.  Hines,  253  U.  S.  66. — Eaton,  Crane 
(Sr-  Pike  Co.  V.  Commonwealth,  130  N.  E. 
99. 

IXTERST.\TE     COMMERCE  INTERSTATE 

Railway.  —  Under  the  Missouri  law  the 
property  of  an  electric  railway  constructed 
upon  a  bridge  over  the  Mississippi  river, 
was  valued  as  a  whole  and  the  Jvlissouri 
proportion  was  taken  upon  a  mileage  basis. 
From  this  was  deducted  the  value  of  the 
physical  property  and  the  balance  assessed 
as  "  all  other  property  ".  The  company 
claimed  that  the  "  all  other  property  "  con- 
sisted solely  of  the  franchise  to  conduct 
interstate  traffic  and  hence  the  tax  was  a 
direct  burden  on  the  right  to  engage  in 
such  traffic.  The  court  found,  however, 
that  the  right  existed  by  reason  of  con- 
tracts entered  into  with  the  bridge  com- 
pany and  other  connecting  railway  com- 
panies and  that  it  was  apparent  that  these 
contracts  produced  the  large  value  and  not 
the  mere  franchise  to  do  an  interstate  busi- 
ness. The  law  as  formulated  in  Atl.  &" 
Pac.  Tel.  Co.  v.  Phila.,,  190  U.  S.  160,  and 
St.  L.  S.  W.  Ry.  Co.  v.  Arkansas,  235  U. 
S.  350,  was  restated,  to  the  effect  that  pro- 
hibition from  taxing  the  privilege  of  en- 
gaging in  interstate  commerce  did  not  de- 
prive a  state  from  imposing  property  taxes 
on  property  employed  in  interstate  com- 
merce, including  as  property  the  franchise 
of  a  corporation,  even  though  such  fran- 
chise was  the  business  of  interstate  com- 
merce. In  this  case  also  the  court,  as 
above  noted,  found  that  the  contracts  were 
considered  in  making  the  assessment  and 
thus  the  contention  that  the  tax  was  ex- 
clusively upon  the  franchi.se  to  do  an  in- 
terstate business  was  held  unfounded. — St. 
L.  df  E.  St.  L.  Elec.  Ry.  Co.  v.  Missouri, 
U.  S.  Sup.  Ct.,  May  2.  1921.  (See  Bui. 
V,  288.) 

Assessment  —  Uxiformitv  —  Public 


Utility  Values — Penalties. — The  fed- 
eral circuit  court  of  appeals  had  before  it 
the  question  of  the  valuation  of  an  electric 
power  transmission  company  and  the  right 
of  such  a  company  to  have  its  assessment, 
which  was  made  by  the  state  board  of 
equalization  of  Idaho,  placed  upon  an 
equality  with  the  general  ratio  to  full 
value  fixed  by  the  local  assessors  upon 
other  property  throughout  the  county.  The 
evidence  showed  that  the  public  utilities 
commission  had  valued  the  property  for 
rate  making  purposes  and  that  this  value 
had  been  made  upon  a  consideration  of 
"  all  elements  and  theories ",  with  due 
regard  for  depreciation  and  other  perti- 
nent facts;  that  the  board  had  taken  this 
value  as  the  full  value  and  deliberately 
fixed  the  assessment  at  75%.  The  evidence 
also  showed  that  there  was  a  definite  un- 
derstanding between  the  state  board  of 
equalization  and  the  local  assessors  that 
the  assessments  made  by  the  latter  were 
fixed  generally  upon  a  50%  basis.  The 
constitution  provided  for  uniformity  as  be- 
tween classes  but  the  statute  provided  for 
an  equalization  of  values  as  between  classes 
so  as  to  secure  uniformity  of  all  property 
in  all  classes. 

Some  question  was  raised  as  to  the  pro- 
priety of  using  the  value  fixed  by  the  public 
utilities  commission  made  for  rate  pur- 
poses, but  the  court,  upon  a  detailed  ex- 
amination of  the  methods  employed  by 
that  commission,  held  that  it  had  "  really 
considered  actual  value  ",  which  the  com- 
pany could  hardly  object  to,  as  it  had  sub- 
mitted such  value  in  its  petition. 

It  appearing  that  public  utility  property 
in  general  had  been  assessed  at  75%  of 
full  value  while  other  property  had  been 
generally  and  intentionally  assessed  at 
50%,  the  court  expressed  itself  as  entirely 
convinced  of  the  applicability  of  the  prin- 
ciples established  in  the  Kentucky  fran- 
chise tax  cases  (244  U.  S.  501)  aiid  cited 
the  views  expressed  bv  Judge  Taft  in  Ta\- 
lor  V.  L.  &'  N.  Ry.,,  88  Fed.  350,  as  forti- 
fying its  position,  adding  an  expression 
from  the  Supreme  Court  that  cases  which 
take  a  contrary  view  take  "  little  or  no 
account  of  the  rights  of  aggrieved  tax- 
payers." 

It  was  further  held  that  as  the  com- 
plainant had  tendered  sufficient  taxes  to 
pay  the  sum  properly  due  upon  the  assess- 
ment   as   reduced,    no    penalties   could   be 
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•collected.  Injunction  was  ordered  against 
the  collection  of  taxes  in  excess  of  those 
found  to  be  due  under  the  application  of 
the  principles  expressed  in  the  opinion. — 
Washington  JVater  Poiver  Co.  v.  Kootenai 
County]  210  Fed.  369. 

The  same  company  involved  in  the  case 
above  noted,  which  concerned  its  assess- 
ment in  Kootenai  county,  Idaho,  brought  a 
similar  proceeding  covering  its  assessment 
in  Shoshone  county.  In  this  case  its  chief 
contention  was  that  the  assessment  of  mines 
on  the  net  profits  basis  produced  in  reality 
an  assessment  on  them  of  much  less  than 
full  value  and  that  the  practical  exemp- 
tion of  a  large  part  of  their  property 
necessarily  caused  an  inequality  of  burden 
in  the  case  of  public  utilities  and  other 
property.  It  was  urged  that  mine  prop- 
erty should  not  be  considered  as  assessed 
at  "  full  value  ",  in  comparing  the  assess- 
ments of  all  property,  in  order  to  ascer- 
tain whether  the  assessment  of  public 
utility  property  had  been  assessed  at  a  rate 
in  general  harmony  with  that  placed  upon 
other  property.  The  court,  while  admit- 
ting that  the  assessment  of  mines  might 
have  been  made  under  an  inequitable 
method,  held  that  as  this  method  was  the 
one  provided  by  the  statute  and  as  the 
validity  of  the  statute  was  not  questioned, 
it  was  clear  that  the  assessments  of  mines 
must  be  considered  as  fixed  at  full  value. 
This  holding,  taken  in  connection  with  the 
finding  that  there  was  not  such  general 
under-assessment  of  other  property  as  ex- 
isted in  Kootenai  county,  was  held  to  sus- 
tain the  judgment  of  the  lower  court  that 
there  was  insufficient  proof  of  inequality 
and  the  decree  was  affirmed  denying  the 
relief  sought.  —  Washington  Water  Power 
€o.  V.  Shoshone  County,  270  Fed.  377. 

Railroad  Assessment  —  Franchise — 
Review  by  Court  of  Action  of  Assess- 
ing Body.  —  Under  the  Kentucky  statute 
the  franchise  or  intangible  property  of  a 
railroad  is  assessed  upon  a  report  which 
contains  the  factors  for  reaching  a  valua- 
tion, through  the  stock  and  bond  method 
or  by  capitalizing  the  net  earnings.  Pro- 
vision is  made  for  hearings,  after  which 
the  assessment  is  fixed.  In  the  instant  case 
it  was  claimed  by  the  state  that  certain 
items  of  expenses  were  improperly  classi- 
fied in   the   report   as   a   result   of   which 


items  were  deducted  as  expenses  which 
were  in  reality  not  such,  but  profits,  the 
result  being  a  much  lower  valuation  upon 
the  basis  of  capitalization  of  net  earnings 
than  should  have  been  the  case. 

The  court  reviewed  its  previous  decisions 
to  the  effect  that  it  could  not  substitute  its 
judgment  for  that  of  the  assessing  officers 
and  finding  that  the  evidence  showed  that 
consideration  had  been  given  to  statements 
other  than  such  as  were  contained  in  the 
report,  upon  hearings  before  the  Board  of 
Assessment,  at  which  the  items  contained 
in  the  report  were  explained ;  that  full 
discussion  was  had  of  the  matters  in  ques- 
tion and  that  there  was  no  evidence  of 
concealment  by  the  company  of  pertinent 
facts,  it  held  that  at  most  there  was  but  a 
case  of  error  of  judgment  in  valuing  the 
company's  franchise  which  it  could  not 
correct.  —  Chesapeake  c^  0.  Ry.  Co.  v. 
Commonwealth,  228  S.  W.  15. 

Navigation  Company  Held  Such 
THOUGH  NOT  OPERATING  Ships. — A  ques- 
tion arose  under  the  Georgia  law  which 
requires  navigation  companies  to  return 
their  property  to  the  Comptroller  General 
for  taxation.  Plaintiff,  though  incorpor- 
ated in  Delaware  as  a  navigation  company, 
was  shown  to  own  no  ships  and  to  be  doing 
no  navigation  business  in  Georgia,  its  sole 
business  there  being  the  construction  of 
vessels.  It  contended  that  it  was  taxable 
by  the  local  assessor.  The  court  held  that 
the  powers  contained  in  its  charter  should 
govern  and  that  it  was  subject  to  taxation 
by  the  Comptroller  General. — Southland  S. 
S.  Co.  of  Delaware  v.  Dixon,  Sheriff,  106 
S.  E.  111. 

Insurance  —  Tax  on  Premiums  Paid 
TO  Foreign  Corporations  Not  Author- 
ized in  the  State.— The  Arkansas  court 
held  valid  a  statute  requiring  persons  and 
corporations  doing  business  in  the  state  to 
pay  a  tax  of  five  per  cent  on  the  premiums 
paid  for  insurance  to  persons  and  corpora- 
tions not  authorized  to  do  business  in  the 
state.  The  company  defended  on  the 
ground  that  the  statute  was  unconstitu- 
tional, in  that  it  impaired  its  rights  to  make 
contracts  with  a  foreign  corporation,  law- 
ful in  the  state  where  made,  relying  upon 
N.  Y.  Life  Ins.  Co.  v.  Head,  234  U.  S. 
149  ;  Provident  Co.  v.  Kentucky,  239  U.  S. 
103;  N.   Y.  Life  Ins.  Co.  v.  Dodge,  246 
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U.  S.  357,  and  All  gey  cr  v.  Louisiana,  165 
U.  S.  578,  but  the  court  held  these  cases 
not  applicable ;  that  the  tax  was  valid  as  an 
occupation  tax  on  the  corporation  which 
made  the  contract  in  question,  under  the 
general  principle  that  a  state  may  pre- 
scribe the  terms  under  which  corporations 
may  do  business  therein. — State  v.  St.  Louis 
Co'tton  Compress  Co.,  227  S.  W.  605. 

Insurance  Company  —  Exemption  of 
Reserves — Uniformity. — A  Georgia  stat- 
ute provided  that  the  personal  property  of 
insurance  companies  for  taxation  should  be 
ascertained  by  deducting  from  total  assets, 
real  estate  in  the  state,  non-taxable  bonds 
and  reserve  required  by  law  to  be  held  for 
policy  holders.  It  was  held  that  the  de- 
duction of  the  reserve  was  in  effect  the 
exemption  of  it  which  was  in  violation  of 
the  constitutional  provisions  requiring  uni- 
formity in  taxation  and  prohibiting  exemp- 
tions other  than  those  specially  mentioned 
in  the  constitution.  —  Standard  Life  Ins. 
Co.  V.  City  of  Atlanta,  106  S.  E.  110. 

InsuranceTax  on  Reinsurance  Con- 
tracts.— The  Kansas  court  held  that  when 
the  tax  imposed  on  the  premium  on  the 
original  insurance  contract  was  paid,  no 
further  tax  could  be  collected  from  other 
companies  who  might  be  involved  in  the 
contract,  through  the  practice  obtaining  of 
prorating  the  liability  among  other  com- 
panies each  of  which  received  a  portion  of 
the  original  premium,  based  upon  a  general 
contract  existing  among  the  various  com- 
panies involved,  providing  for  the  fixing 
of  the  liability  of  each  and  for  the  share 
of  each  in  the  premium.  —  State  v.  Travis, 
195  Pac.  182. 

Bank  Shares — Omitted  Taxes — "As- 
sessment"— "  Levy  " — "  Personal  Prop- 
ertv*  ".  —  The  authorities  of  a  Virginia 
county  sought  to  collect  taxes  upon  bank 
shares  for  certain  prior  years  in  which  they 
had  not  been  assessed.  Certain  sharehold- 
ers brought  injunction  proceedings  which 
were  claimed  unauthorized  because  an  ade- 
quate remedy  at  law  was  provided.  The 
court  held  that  the  prohibition  did  not 
apply,  because  there  had  been  no  "  assess- 
ment ".  It  held  that  an  "  assessment " 
must  be  preceded  by  a  "  levy  "  of  the  tax 
sought  to  be  assessed.  In  this  case  the 
levying    authorities    were    found    to   have 


ordered  the  levy  of  a  tax  upon  real  and 
"  personal  property  "  in  the  years  in  ques- 
tion and  the  court  held  that  bank  shares 
were  not  thereby  definitely  ordered  as- 
sessed. In  the  later  year  the  order  to 
assess  bank  shares  for  the  omitted  years 
was  executed  by  merely  naming  the  banks, 
stating  the  number  of  shares  and  the  taxes. 
This  was  held  not  to  be  sufficient  to  impose 
taxes  upon  the  shares,  as  the  names  of  the 
shareholders  were  not  stated.  To  the  claim 
that  the  court  should  itself  correct  the  rolls 
and  order  proper  assessments,  the  answer 
was  that  it  could  not  do  so  as  the  "  levy  " 
had  not  been  properly  ordered  in  the  years 
in  question  as  above  noted  and  as  the 
authorities  were  without  power  to  make  the 
levy  in  succeeding  years,  the  court  was 
without  authority  to  do  what  the  author- 
ities could  not  do,  to  either  levy  taxes  upon 
property  for  years  in  which  such  property 
had  escaped  taxes  or  to  assess  property 
when  no  levy  had  been  made.  The  decree 
enjoining  collection  was  affirmed.  —  Sussex 
County  V.  Jarratt,  106  S.  E.  384. 

Upon  a  petition  for  rehearing  the  court 
rendered  an  additional  opinion  declaring 
entire  satisfaction  with  its  previous  hold- 
ing.—106  S.  E.  627. 

Assessment  • —  Illegal  Levy  may  be 
Corrected  by  Later  Levy.  —  The  Colo- 
rado court  held  that  where  the  assessing 
officers  of  a  county  had  made  a  levy  which 
was  illegal,  because  in  excess  of  the  limit 
allowed,  they  could,  at  a  later  date  and 
after  the  time  provided  in  the  statute  for 
making  the  levies,  make  a  new  levy  in  the 
same  amount,  after  securing  the  consent  of 
the  state  tax  commission  to  do  so.  The 
provision  in  the  statute  fixing  the  time  for 
making  levies  was  held  directory  merely 
and  the  making  of  an  illegal  levy  at  that 
time  did  not  exhaust  the  powers  of  the 
levving  bodv,  citing  Sanford  v.  Prentice, 
28 'Wise.  358;  15  C.  J.  640,  §350,  and 
State  V.  Headlee,  60  Pac.  126.  The  new 
levy  was  held  valid  and  the  taxes  collected 
thereunder  were  held  not  recoverable. — 
Colo.  ^  So.  Ry.  v.  Boidder  County,  196 
Pac.  331. 

Assessment — Court  Not  Authorized 
TO  Correct  Overvaluations. — The  New 
Mexico  court  refused  to  review  and  cor- 
rect an  assessment  claimed  invalid  because 
excessive,   after   it   had   been  passed  upon 
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by  the  local  board  of  equalization  and  the 
state  tax  commission,  no  claim  of  fraud, 
discrimination  or  want  of  notice  being 
made.  The  court  restated  the  familiar 
rule  that  courts,  in  the  absence  of  definite 
statutory  authority,  cannot  substitute  their 
judgment  for  that  of  the  duly  constituted 
administrative  officers.  —  Bond-Dillon  Co. 
V.  Mason,  196  Pac.  323. 

Relief  axd  Review — "  Tax  Dodger  '' 
Not  Entitled  to  Maintain  Suit  for 
Equitable  Relief.  —  The  Oregon  court 
refused  relief  to  one  who  had  rendered  a 
false  return  of  his  property  and  where  the 
assessor  had  made  an  assessment  based 
upon  other  evidence,  as  a  result  of  which  a 
lien  for  taxes  had  attached  to  real  property 
of  the  taxpayer,  he  was  held  not  entitled 
to  relief  in  a  suit  to  remove  the  cloud  upon 
the  title,  citing  numerous  authorities. — Reid 
v.  Multnomah  County,  196  Pac.  394. 

Equality'  and  Uniformity.  —  In  the 
■course  of  a  recent  decision,  the  Maine  court 
held  that  the  establishment  by  the  legisla- 
ture of  a  pier  district,  to  be  carved  out  of 
two  adjoining  cities  and  the  provision  for 
issuing  bonds  to  construct  piers,  with  the 
further  provision  for  the  assessment  of 
taxes  upon  property  within  the  district  to 
pay  interest  and  sinking  fund  requirements, 
did  not  create  unequal  taxation  within  the 
constitutional  prohibition.  It  was  held 
that  the  property  so  assessed  must  be  pre- 
sumed to  receive  special  benefits  from  the 
improvements.  It  was  further  held  that 
the  indebtedness  of  the  district  did  not  in- 
crease the  indebtedness  of  the  cities  within 
which  it  was  located  so  as  to  cause  their 
indebtedness  to  exceed  the  charter  limit, 
the  district  being  held  an  independent  unit. 
— Hamilton  et  al.  v.  Portland  State  Pier 
District,  112  Atl.  836. 


Exemption  —  Accounts  Receivable 
FROM  United  States.  —  The  New  York 
laws  provided  for  the  taxation  as  personal 
property  of  chattels  and  debts  due  from 
solvent  debtors,  whether  on  account  or  con- 
tract. Indebtedness  due  from  the  United 
States  government  consisting  of  an  unpaid 
balance  on  executed  war  contracts  was 
claimed  exempt  under  Revised  Statutes, 
section  3701,  which  provides  that  all  stocks, 
bonds  and  "  other  obligations "  of  the 
United  States  shall  be  exempt  from  local 
taxation.  Held:  the  debt  was  not  evi- 
denced by  any  written  instrument  and 
therefore  was  not  the  same  kind  of  an  obli- 
gation as  a  bond  or  certificate  of  indebted- 
ness issued  under  the  government's  borrow- 
ing power.  The  item  was  a  debt  due  from 
a  solvent  debtor  and  was  properly  taxable 
bv  the  local  authorities. — People  ex  rel.  As- 
toria L.  H.  c^  P.  Co.  V.  Cantor,  187  N.  Y. 
Supp.  467. 

Situs  —  Intangible  Property  of  In- 
sane Person.  —  The  Virginia  court  had 
under  consideration  the  interesting  and  ap- 
parently difficult  question  of  the  right  of 
that  state  to  tax  the  intangible  personalty  of 
an  insane  person  who  had  resided  therein 
for  many  years.  The  state  contended  that 
the  evidence  showed  intention  on  the  part 
of  the  committee  to  change  the  domicile 
from  New  York,  the  state  of  birth  and  of 
prior  residence,  to  Virginia.  The  court, 
however,  considered  the  important  question 
to  be  whether  the  committee  had  the  power 
to  do  so  and,  upon  reference  to  authorities 
and  after  suggesting  lack  of  harmony  in 
them,  announced  its  conclusion  as  follow- 
ing the  decisions  holding  that  the  commit- 
tee was  without  power  to  change  the  domi- 
cile of  an  insane  person  to  another  state 
and  therefore  held  the  property  in  ques- 
tion not  taxable. — Commonivealth  v.  Ker- 
nochan.  106  S.  E.  367. 
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Seligman,  E.  R.  a.  The  Fiscal  Out- 
look and  the  Program  of  Tax  Revision, 
Bankers  Economic  Service,  May  24,  1921. 
A  statement  of  the  problem  facing  the  fed- 
eral administration,  of  providing  the  reve- 
nues to  meet  current  expenditures  and  of 
the  alternative  plans  for  its  solution.  Pro- 
fessor Seligman  expresses  strong  objection 
to  the  general  sales  tax  and  recommends 
an  increase  in  the  business  tax  on  corporate 
incomes  and  its  extension  to  all  business 
incomes,  with  increase  of  the  estates  tax 
and  stamp  taxes  and  the  adoption  of  excise 
taxes  on  gasoline  and  tobacco.  From 
these  sources  he  concludes  there  may  be 
produced  sufficient  revenues  to  offset  the 
repeal  of  the  excess  profits  tax  and  the  re- 
duction of  the  surtax  on  individual  in- 
comes. 

Digest  of  American  Income  Tax 
Cases.  Prepared  by  L.  T.  Alverson,  New 
York,  Baker  Voorhis  &  Co.,  1921,  pp.  453. 
This  book  provides  in  convenient  form  an 
index-digest  of  all  decisions  of  the  courts 
in  the  United  States  and  of  the  opinions 
of  the  Attorneys  General,  bearing  upon 
questions  of  income  taxation,  and  furnishes 
a  most  helpful  guide  to  one  concerned  with 
such  questions.  The  idea  was  conceived  by 
Mr.  Alverson  and  Mr.  Wayne  Johnson 
while  the  latter  was  Solicitor  of  Internal 
Revenue,  and  he  has  written  a  foreword 
for  the  volume.  The  book  begins  with  a 
cyclopedic  digest  summarizing  all  points 
covered  by  the  digest  which  follows.  A 
not  unimportant  feature  is  the  appendix, 
which  contains  the  full  text  of  all  federal 
income  tax  laws  from  1909  to  1918.  The 
book  will  be  found  of  distinct  value. 

Annals  of  the  American  Academy 
OF  Political  and  Social  Science.  Tax- 
ation and  Public  Expenditures.  The  bi- 
monthly number  for  May,  1921  (Vol.  XCV, 
No.  184)  is  devoted  to  a  discussion  of 
problems  of  taxation  and  expenditure, 
under  the  following  general  divisions :  I. 
Public  Revenues  and  Expenditures;  II. 
Federal  Revenues  in  the  United  States; 
III.  Budgetary  Procedure  and  Administra- 


tive Organization;  IV.  Indemnities  and  the 
Allied  Debts. 

Arizona.  Report  of  the  State  Board 
of  Equalization,  1920.  Phoenix,  1920, 
pp.  81. 

Indiana.  Twentieth  Annual  Confer- 
ence of  the  State  Board  of  Tax  Commis- 
sioners and  the  County  Assessors.  Fort 
Wayne,  1921,  pp.  101. 

Kansas.  Seventh  Biennial  Report  of 
the  Proceedings  of  the  State  Tax  Commis- 
sion, October  16,  1918-October  15,  1920. 
Topeka,  1920,  pp.  496. 

.    Seventh  Biennial  Report  of  the 

Kansas  Tax  Commission  to  the  Legisla- 
ture, January  11,  1921.  Topeka,  1921, 
pp.  55.  Stresses  inequality  of  assessments 
and  the  need  of  reform  in  the  tax  system. 

Kentucky.  Third  Annual  Report  of 
the  State  Tax  Commission,  1920.  Frank- 
fort, 1921,  pp.  89. 

Louisiana.  Fourth  Annual  Report  of 
the  Board  of  State  Affairs,  1920.  Baton 
Rouge,  1920,  pp.  288. 

.     Report  of  the  Assessment  and 


Taxation  Commission  to  the  Constitutional 
Convention,  1921.  Baton  Rouge,  1921, 
pp.  237. 

Maine.  Thirtieth  Annual  Report  of 
the  Board  of  State  Assessors.  Lewiston, 
1921,  pp.  298. 

North  Carolina.  Report  of  the  State 
Tax  Commission,  1920.  Raleigh,  1920, 
pp.  457. 

Ohio.  Tax  Laws  of  Ohio.  Issued  by 
the  State  Tax  Commission,  1920.  Colum- 
Ibus,  1920,  pp.  386. 

.  Report  of  the  State  Tax  Com- 
mission for  the  Year  1920.  Columbus, 
1920,  pp.  396. 

Summarizes,  without  recommendation, 
the  chaotic  situation  in  assessments  and  the 
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operation  of  the  Ohio  tax  system.  The 
total  increase  in  property  assessments  over 
1919  was,  for  real  estate,  $673,800,000, 
and  for  personalty,  $396,300,000.  Of  the 
latter,  only  $102,000,000  consisted  of  in- 
tangibles. 

South  Dakota.    Annual  Report  of  the 

State  Tax  Commission.  Pierre,  1920,  pp. 
118. 

.     Assessors'   Handbook.     Issued 

by  the  State  Tax  Commission.  Pierre, 
1921.    A  useful  manual  of  instructions. 

Vermont.  Biennial  Report  of  the  Com- 
missioner of  Taxes,  for  the  term  ending 
June  30,  1920.    Rutland,  1920,  pp.  158. 

Wisconsin.  Tenth  Biennial  Report  of 
the  State  Tax  Commission,  1920.  Madi- 
son, 1920,  pp.  215.  Contains,  as  usual, 
important  and  helpful  articles  and  recom- 
mendations. 

New  York.  Report  of  the  Special 
Joint  Committee  on  Taxation  and  Re- 
trenchment. Taxation  Section.  Albany, 
1921,  pp.  67. 

The  report  contains  a  number  of  valu- 
able suggestions  and  recommendations,  in- 
cluding the  following : 

1.  Amendment  of  the  state  constitution 
to  provide  for  the  equitable  assessment  of 
railroad  and  other  property,  which  from 
its  nature  cannot  be  satisfactorily  or  equi- 
tably assessed  by  local  officials. 

2.  Amendment  of  the  constitution  which 
will  permit  of  reorganization  of  the  equal- 
ization machinery. 

3.  Taxation  of  tangible  personal  prop- 
erty in  connection  with  the  income  tax, 
and  the  exemption  of  such  property  from 
the  direct  property  tax. 

4.  Authorization  to  cities  to  reorganize 
assessment  offices  along  improved  lines. 

5.  Establishment  of  a  uniform  assess- 
ment date  throusrhout  the  state. 


The  most  important  need  is,  of  course,  the 
development  of  a  strong  and  efficient  cen- 
tral administrative  head  of  the  tax  system, 
without  which  no  tax  system  can  be  ex- 
pected to  function  properly. 

Zangerle,  J.  A.  Unit  Value  Maps  of 
Cleveland,  East  Cleveland,  Lakewood  and 
Cleveland  Heights,  Illustrated  and  Ex- 
plained by  J.  A.  Zangerle,  County  Auditor. 

This  document  is  an  excellent  guide  to 
the  assessment  of  property  in  the  districts 
covered.  The  unit  land  values  were  fixed 
after  extended  public  discussion  and  with 
the  aid  and  cooperation  of  voluntary  com- 
mittees in  the  several  municipalities.  The 
document  is  a  testimonial  to  the  very  effi- 
cient methods  that  have  been  developed  by 
the  auditor  of  Cuyahoga  County. 

American  Bankers  Association.  Tax 
Exemption  of  Securities.  A  report  of  the 
committee  on  federal  legislation,  opposing 
further  exemptions,  in  Papers  and  Reports- 
of  the  Savings  Bank  Section,  Annual  Meet- 
ing, 1920. 

Ballantine,  a.  a.  Some  Constitu- 
tional Aspects  of  the  Excess  Profits  Tax. 
Yale  Law  Journal,  April,  1920. 

Brown,  H.  G.  Some  frequently  neg- 
lected Factors  in  the  Incidence  of  Taxa- 
tion.    Jour.  Pol.  Econ.,  June,  1920. 

Bruce,  A.  A.  The  Tyranny  of  the 
Taxing  Power.  Mich.  Law  Rev.,  April, 
1920. 

Bullock,  C.  J.  Selected  Readings  in 
Public  Finance.  Second  Edition.  Ginn  & 
Co.,  1920. 

C.  E.  C.  Further  Limitations  upon 
Federal  Income  Taxation.  Yale  Law  Jour,, 
Vol.  XXX,  p.  75.  Nov.,  1920.  Discusses 
the  effect  of  recent  decisions  in  restricting 
the  scope  of  the  federal  income  tax. 


Texas.  Twelfth  Annual  Report  of  the 
Tax  Commissioner  for  the  Year  1920. 
Austin,  1920,  pp.  118. 

Tax  commissioner  King  discusses  vari- 
ous phases  of  the  Texas  system,  and  sug- 
gests a  niunber  of  very  useful  improve- 
ments, mapy  of  which  are  found  as  a  mat- 
ter  of   course  in  more  progressive  states. 


Clark,  Walter.  Can  Shares  of  Stock 
be  Exempted  from  Taxation  in  the  Hands 
of  Stockholders?  Amer.  Law  Rev.,  Vol. 
LIV,  p.  689.     Sept.-Oct.,   1920. 

Views  with  alarm  the  prolonged  propa- 
ganda for  exemption  of  corporate  shares 
in  the  hands  of  holders  when  the  property 
and  franchises  of  the  corporation  are  taxed. 
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Holds  that  the  "  double  taxation "  argu- 
ment is  fallacious  since  all  courts  distin- 
guish between  the  property  of  the  corpora- 
tion as  a  legal  entity  and  the  stocks  as 
property  of  the  holders.  Overlooks  en- 
tirely the  distinction  between  the  legal  and 
the  economic  concepts  of  property. 

Gephart,  \\'.  F.  The  National  Debt 
and  Correct  Principles  of  Post- War  Taxa- 
tion.    Econ.  World,  May  1,  1920. 

Kahn,  Otto  H.  Some  Suggestions  on 
Tax  Revision.  Address  before  the  Massa- 
chusetts Chamber  of  Commerce,  October 
13,  1920. 

Plehn,   C.   C.     Introduction  to   Public 


Finance. 
1920. 
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THE  FOURTEENTH  CONFERENCE 

The  fourteenth  conference,  like  previous 
ones,  had  its  distinctive  features  and  its 
own  peculiarities  in  particular  aspects.  It 
also,  of  course,  had  its  failings  and  disap- 
pointments, but  in  general  we  feel  sure  in 
pronouncing  it  as  marking  a  general  ad- 
vance, both  in  its  plan  of  approach  to  the 
questions  discussed  and  in  its  execution. 
The  fact  is,  that  as  time  passes,  these  con- 
ferences are  surely  demonstrating  the  wis- 
dom of  the  founders  and  the  advantages  to 
be  gained  for  fiscal  reform  through  the 
annual  coming  together  of  those  who  are 


engaged  in  the  common  work  of  admin- 
istration, interpretation  and  constructive 
thinking  along  the  lines  of  such  reform. 

For  the  benefit  of  those  who  were  not  in 
attendance,  some  brief  comment  on  the 
conference  may  be  given. 

The  Place 

The  suggestion  by  the  New  Hampshire 
Tax  Commission  of  the  location  of  the 
conference  turned  out  to  be  a  most  happy 
one.  Never  before  have  we  met  under 
more  pleasing  surroundings;  and  with  al- 
most ideal  weather  conditions,  the  visitors 
were  able  to  enjoy  the  delightful  region. 

While  nature  was  most  kind,  it  is  not  too 
much  to  say  that  the  effective  and  persis- 
tent efforts  of  Secretary  Hale  of  the  New 
Hampshire  Commission,  and  his  assistant, 
Mr.  Whittemore,  really  made  the  selection 
of  a  summer  resort  the  success  which  it 
was.  It  is  only  stating  a  simple  fact  to 
say  that  the  long  weary  work  of  prepara- 
tion, carried  on  by  these  persons,  was  what 
really  made  the  conference  so  enjoyable 
and  satisfactory.  The  Secretary,  being  in 
position  to  realize  this  more  than  anyone 
else,  gladly  takes  this  occasion  to  make 
recognition  of  what  was  done  and  to  ex- 
press, as  he  knows  would  be  the  desire  of 
all  present,  their  sincere  thanks  for  the  de- 
tailed attention  to  their  numerous  indi- 
vidual requirements. 

It  is  also  appropriate  to  call  attention  to 
the  deep  interest  displayed  by  Governor 
Brown,  to  whose  personal  efforts  and  care- 
ful management  is  due  distinct  and  em- 
phatic appreciation.  Never  before  have  we 
had  the  cordial  and  sympathetic  advice  and 
assistance  of  a  chief  executive  with  such  an 
appreciation  of  the  aims  and  purposes  of 
our  conferences,  which  his  long  experience 
as  a  leader  in  the  exacting  work  of  the  ad- 
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ministrataion  of  tax  laws  has  given  Gov- 
ernor Brown.  His  delightful  personality 
and  his  personal  attendance  at  the  sessions 
were  most  inspiring  and  helpful. 

The  Oi)eiiing  Session 

The  conference  organized  on  Monday 
evening,  September  12,  as  planned,  with 
the  selection  of  President  Bliss  as  Chair- 
man. Governor  Brown  then  welcomed  us 
in  a  charming  address  which  made  each 
person  feel  at  home  amidst  the  inspiring 
mountain  scenery.  We  were  most  fortunate 
in  having  available  Attorney  General  Cluff 
of  Utah,  who  responded  in  an  address  of 
unusual  brilliancy  and  good  taste.  An  ex- 
ceptional feature  was  occasioned  by  the 
presence  of  Governor  Miller  of  New  York, 
who  made  an  address  which  received  wide 
and  favorable  comment.  His  theme  was 
the  desirability  of  giving  serious  attention 
to  reduction  in  taxation  and  to  economies  in 
government,  advice  which  found  cordial 
response. 

The  committee  on  resolutions  was  organ- 
ized by  the  selection  of  the  veteran  C.  J. 
Tobin,  of  New  York,  as  chairman. 

Tuesday 

In  the  morning,  notable  comments  on 
tax  problems  in  the  New  England  states 
were  made  by  the  commissioners  of  those 
states,  all  of  which  were  represented.  This 
was  followed  by  a  discussion  of  forestry 
taxation,  led  by  Professor  Chapman  of  Yale 
University.  The  general  impression  was 
that  the  subject  should  be  pursued,  and  this 
plan  was  forwarded  by  the  adoption  of  the 
resolutions  shown  below. 

In  the  afternoon  the  delegates,  through 
the  courtesy  of  Governor  Brown,  were 
given  the  interesting  experience  of  a  trip  up 
Mount  Washington  over  the  celebrated  cog 
railroad.  This  trip  was  made  possible 
through  special  arrangements  planned  by 
Mr.  Hale  and  was  an  enjoyable  one,  despite 
the  fact  that  the  weather  was  not  such  as 
to  make  possible  a  clear  view  from  the 
simmiit. 

Returning  from  the  mountain  the  eve- 
ning session  was  devoted  to  the  general 
work  of  the  committee  on  a  Model  System 
of  State  and  Local  Taxation,  with  Profes- 
sor Bullock  in  the  chair.  The  activities  of 
the  two  sub-committees  on  the  taxation  of 
interstate  business  had  developed  so  much 


of  interest  and  importance  that  these  com- 
mittees, through  their  chairmen,  Senator 
Davenport  of  New  York  and  Mr.  Lamb  of 
Pennsylvania,  advised  further  study.  The 
preliminary  work  done  by  the  individual 
members  was  looked  upon  as  likely  to  re- 
sult in  important  recommendations  at  the 
next  conference.  The  committees  were  con- 
tinued by  resolutions  adopted  by  the  confer- 
ence at  a  later  session. 

Wednesday 

In  the  morning  a  simimary  of  recent 
legislation  prepared  by  William  E.  Hannan 
of  the  New  York  State  Library  was  read 
and  thereafter  outstanding  developments  in 
taxation  were  discussed  generally.  Tax 
Commissioner  Hallanan  of  West  Virginia 
aroused  lively  discussion  over  the  sales  tax 
recently  adopted  in  that  state.  Solicitor  to 
the  Treasury  of  Ontario,  Canada,  Mr.  J.  T. 
White,  responded  for  that  province,  as  did 
Tax  Commissioner  Donley  of  Manitoba. 

In  the  afternoon,  the  conference  was  led 
in  a  discussion  of  state  constitutional  pro- 
visions on  taxation  by  an  instructive  address 
by  Governor  Brown  of  New  Hampshire, 
who  portrayed  the  history  of  efforts  for 
constitutional  reform  in  that  state,  making 
constructive  suggestions  for  overcoming  the 
embarrassments  to  progress  presented  by  the 
general  property  tax,  when  required  by 
constitutional  mandate. 

Assistant  Attorney  General  Laylin  and 
Mr.  C.  A.  Dyer,  of  Ohio,  gave  inside  in- 
formation of  the  perplexities  in  that  state, 
which  have  brought  about  serious  conse- 
quences. The  situation  there  appears  to  be 
nearing  a  point  where  some  compromise  be- 
tween the  conflicting  elements  seems  as- 
sured. 

Mr.  J.  H.  Fertig  described  the  constitu- 
tional situation  in  Pennsylvania  and  the 
work  of  the  revision  committee. 

In  the  evening  two  notable  addresses 
were  made,  one  by  Mayor  Peters  of  Boston, 
who  forcefully  presented  the  methods  pur- 
sued to  secure  adequate  revenue,  and  the 
other  by  the  originator  of  tax  reform  in  this 
country.  Professor  Ely  of  the  University  of 
Wisconsin.  The  Professor  thoroughly  en- 
tertained his  audience  by  a  masterly  discus- 
sion of  land  taxation,  showing  by  an  array 
of  arguments  and  facts,  supported  by  dia- 
grams, the  extent  to  which  real  estate  has 
come  to  be  overtaxed.     His  address  was 
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widely  discussed  throughout  the  remainder 
of  the  conference  and  will,  when  printed, 
he  found  of  fundamental  importance  in 
future  work. 

Thursday 

The  federal  tax  session  was  naturally 
the  important  one  for  many  present.  Mr. 
Zoller  gave  a  clear  and  instructive  account 
of  the  pending  revenue  bill,  which  was  fol- 
lowed by  criticism  and  suggestions  by  Mr. 
Satterlee,  Mr.  Holmes  and  others.  The 
general  impression  one  gained  was  one  of 
sympathy  for  the  purposes  of  those  respon- 
sible for  the  legislation  in  question,  w-hich 
was  reflected  in  a  splendid  telegram  of  ap- 
preciation of  the  untiring  self-sacrificing 
work  of  Dr.  Adams,  prepared  by  Commis- 
sioner Link  of  Colorado.  This  was  dis- 
patched with  spontaneous  and  affectionate 
remarks  of  approval  by  the  many  friends 
of  Dr.  Adams  present.  It  was  a  keen  dis- 
appointment that  the  situation  at  Washing- 
ton happened  to  be  such  that  neither  Dr. 
Adams  nor  Mr.  Walker  could  be  present  to 
participate  in  the  discussion  at  this  session. 

In  the  afternoon  the  conference  took  up 
the  discussion  of  public  utility  taxation, 
when  Mr.  Alexander  of  the  Boston  and 
Maine  Railroad  presented  a  "  tale  of  woe  " 
which  brought  forth  expressions  of  sincere 
sympathy  from  various  members.  Mr.  Tu- 
nell  of  the  Santa  Fe  Railroad  described  the 
startling  doings  of  the  last  California  legis- 
lature and  Mr.  Odium  of  New  York  made 
an  address  which  showed  careful  considera- 
tion of  the  various  angles  of  this  difficult 
question.  Commissioner  Howe  of  Arizona, 
with  Commissioner  Lyons  of  Wisconsin 
represented  the  administrative  side. 

In  the  evening  the  conference  plunged 
into  the  important  and  troublesome  ques- 
tion of  bank  taxation,  presented  by  the  re- 
cent decision  of  the  Supreme  Court  in  the 
Virginia  case.  Notable  talent  was  present 
in  the  persons  of  General  Counsel  Paton 
of  the  American  Bankers  Association, 
George  Bryan  of  the  Virginia  Bankers 
Association,  Corporation  Counsel  Hill  of 
Boston  and  Martin  Saxe  of  New  York, 
Commissioner  Wallace  of  North  Dakota 
and  Mr.  Vaughan,  Counsel  to  the  Virginia 
Tax  Board,  spoke,  the  remarks  of  the  for- 
mer being  descriptive  of  his  suit  now  pend- 
ing in  the  Supreme  Court.  The  discussion 
seemed  to  develop  the  need  of  amendment 


of  the  federal  bank  tax  law  and  of  numer- 
ous state  laws  in  order  to  provide  for  the 
contingency  caused  by  the  decision  referred 
to  above.  The  conference  thereafter  adopted 
resolutions  looking  to  such  action. 

It  was  Awful  while  it  Lasted 

At  this  session  an  affair  was  perpetrated 
which,  while  of  a  nature  personal  to  the 
Secretary,  should  in  justice  to  fact  be 
briefly  described.  The  Secretary  seemed  to 
find  unusual  difficulty  in  getting  this  ses- 
sion started,  being  oblivious  to  what  turned, 
out  to  be  concerted  action.  When  finally 
convened,  with  the  Secretary  up  in  front, 
as  usual,  a  large  audience  appeared,  includ- 
ing full  representation  by  the  ladies.  This 
unusual  interest  over  the  subtle  question  of 
law  involved  in  the  bank  tax  discussion, 
failed  to  excite  any  suspicion  in  the  mind 
of  the  Secretary  that  anything  unusual  was 
at  hand  and  he  was  therefore  thrown  into 
complete  embarrassment  and  confusion 
when,  after  a  highly  generous  address  on 
the  part  of  President  Bliss,  he  was  called. 
up  from  the  comer  to  which  he  had  fled, 
in  the  hope  of  effecting  complete  escape, 
and  presented  with  a  beautiful  gold  watch 
and  chain.  The  situation  may  be  imagined, 
when  the  qualifications  of  the  Secretary  as 
a  speaker  are  recalled.  He  managed  some- 
how to  express  himself  and  sat  down  with 
a  sigh  of  relief  and  the  "  gallery "  van- 
ished, leaving  the  field  to  the  lawyers. 

In  spite  of  the  painful  experience,  can- 
dor and  a  normal  sense  of  the  meaning  of 
the  tribute  compel  the  Secretary  to  acknowl- 
edge a  very  real  and  deep  appreciation  of 
this  kind  and  generous  token  of  regard, 
extended  by  the  many  friends,  old  and 
new,  who  have  stimulated  and  encouraged 
him  to  make  such  effort  as  has  been  pos- 
sible, in  a  desire  to  promote  the  aims  and 
purposes  of  the  conferences  and  the  work 
of  the  National  Tax  Association.  The 
Secretary  takes  the  opportunity  afforded 
him  as  Editor,  to  extend  to  all  who  par- 
ticipated in  the  act  above  described  his 
sincere  thanks  and  best  wishes  for  the 
"  good  times "  which  are  assured  him, 
through  the  use  of  the  beautiful  and  val- 
uable gift. 

Friday 

At  the  morning  session  Mr.  Sutherland 
presented  a  highly  important  paper  dealing 
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with  the  evil  of  federal  subsidies,  a  subject 
to  which  he  has  given  much  thought.  His 
address  was  most  timely  and  was  cordially 
received,  being  emphasized  later  by  a  reso- 
lution which  calls  for  a  halt  in  the  grant- 
ing of  subsidies  by  the  federal  government. 

The  evil  of  tax  exemption,  with  especial 
reference  to  the  federal  income  tax  law, 
was  discussed  by  Senator  Van  Alstine  of 
Iowa,  in  the  absence  of  Representative 
McFadden  of  Pennsylvania,  whose  activ- 
ities in  the  subject  are  indicated  by  the 
amendment  to  the  federal  constitution  in- 
troduced by  him  and  now  pending  in  Con- 
gress. The  conference  expressed  s>Tnpathy 
with  the  movement  through  appropriate 
resolutions. 

At  the  afternoon  session  the  inheritance 
tax  committee  made  its  report  through  its 
energetic  chairman.  Professor  Belknap.  It 
should  be  a  source  of  interest  to  the  mem- 
bers to  know  that  this  committee  is  per- 
forming a  very  important  service.  Through- 
out the  conference  members  of  the  com- 
mittee and  others  interested  in  the  subject 
were  in  frequent  consultation  by  them- 
selves, discussing  the  work  of  the  commit- 
tee and  making  plans  for  the  coming  year. 
We  may  expect  highly  interesting  develop- 
ments from  this  committee's  deliberations. 

Assistant  Attorney  General  Matthews  of 
New  Hampshire  explained  in  detail  the 
flat  rate  tax  on  non-residents  as  adopted  in 
that  state,  which  seemed  to  commend  itself 
to  the  experts  brought  into  the  discussion. 

A  resolution  was  later  adopted  under 
which  the  Secretary  was  instructed  to  com- 
municate to  the  officials  of  the  states  the 
desirability  of  considering  the  flat-rate  tax 
plan.  Another  resolution  urged  the  repeal 
of  the  federal  estate  tax. 

Resolutions 

The  resolutions  committee  brought  in  its 
recommendations  at  this  session,  those  as 
to  exemptions  and  bank  taxes  being  sub- 
jected to  active  discussion.  With  some 
changes  they  were  all  adopted  by  practi- 
cally unanimous  vote  and  are  as  follows : 

Federal  Subsidies 

"  Resolved,  That  this  conference  recommends 
that  pending 

First,  a  thorough  investigation  of  the  field  of 
federal  grants  and  subsidies  to  state  and  local 
governments,  and 

Second,   the    settlement   bv    the    United    States' 


government  of  a  sound  national  policy  fixing  the 
character  and  purposes  of  governmental  activities 
to  be  undertaken  by  the  federal  government  and 
for  which  money  properly  may  be  appropriated 
out  of  the  United  States  treasury,  no  new  legisla- 
tion, except  affecting  public  land  states,  creating 
such  '  aids ',  grants,  or  subsidies  to  the  states  and 
their  subdivisions  be  enacted." 

Forestry 

"  Resolved,  That  this  conference  requests  the 
National  Tax  Association  to  appoint  a  sub- 
committee on  the  whole  subject  of  forestry  taxa- 
tion for  report  at  the  next  conference." 

Migratory  Live-stock 

"  Resolved,  That  this  conference  requests  the 
National  Tax  Association  to  continue  the  sub- 
committee on  migratory  live-stock  for  report  at 
the  next  conference." 

-V.  7".  A.  Bulletin 

"  Resolved,  That  this  conference  commends  the 
Bulletin  published  by  the  National  Tax  Associa- 
tion and  expresses  its  appreciation  of  the  services 
rendered  by  Alfred  E.  Holcomb,  secretary  and 
editor." 

Committee  on  Manufacturing  and  Mercantile 
Taxes 

"  Resolved,  That  this  conference  requests  the 
National  Tax  Association  to  continue  the  sub- 
committee on  the  '  Apportionment  of  Taxes  of 
Manufacturing  and  Mercantile  Business '  for  re- 
port at  the  next  conference." 

Committee  on  Public  Utility  Taxes 

"  Resolved,  That  this  conference  requests  the 
National  Tax  Association  to  continue  the  sub- 
committee on  '  Apportionment  of  Taxes  of  Inter- 
state Public  Utilities  '  and  that  the  scope  of  said 
committee  be  broadened  so  as  to  embrace  the  con- 
sideration of  the  entire  subject  of  utility  taxation, 
with  the  suggestion  of  approaching  a  model  law 
for  all  the  states  in  the  taxation  of  such  prop- 
erty." 

Public  Expenditures 

"  Resolved,  That  this  conference  requests  the 
National  Tax  Association  to  appoint  a  sub- 
committee on  the  subject  of  limitation  of  tax 
rates  and  annual  expenditures  of  public  funds 
and  report  at  the  next  conference." 

Bank  Taxes 

"  Be  rr  resolved.  That  in  the  opinion  of  this 
conference.  Section  521Q  of  the  United  States  Re- 
vised Statutes  should  be  so  amended  as  to  permit 
the  states  to  tax  national  banks  or  the  shares 
thereof  or  the  income  therefrom,  according  to 
such  systems  as  they  may  consider  desirable,  pro- 
vided that  such  taxation  shall  not  be  at  a  greater 
rate  nor  impose  a  heavier  burden  than  is  as- 
sessed or  imposed  upon  capital  invested  in  gen- 
eral banking  business  and  the  income  derived 
therefrom." 

Exemptions 

"  Resolved,  That  this  conference  reaffirms  the 
position  taken  by  the  13th  Annual  Conference  on 
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Taxation  held  in  Salt  Lake  City,  Utah,  on  Sep- 
tember loth,  1920,  with  reference  to  opposing  the 
exemption  from  income  taxation  of  the  salaries 
of  all  public  officials  and  of  the  interest  on  future 
issues  of  federal,  state  or  municipal  obligations, 
and  hereby  recommends  the  submission  by  the 
67th  Congress  and  the  ratitication  by  the  states 
of  an  amendment  to  the  Constitution  of  the 
United  States  which  will  permit  the  principle 
thus  stated  to  be  embodied  in  our  national  in- 
come tax  law." 

Repeal  of  Federal  Estate  Tax 

"  Whereas,  at  the  first  conference  of  the  Na- 
tional Tax  Association,  held  in  iqo7,  it  was  re- 
solved that  it  was  the  sense  of  that  conference 
that  inheritance  taxes  should  be  reserved  wholly 
for  the  use  of  the  several  states,  which  resolu- 
tion has  been  reaffirmed  at  subsequent  conferences, 

And  whereas  inheritance  taxes  have  not  here- 
tofore been  imposed  by  the  federal  government, 
except  as  emergency  measures  in  times  of  war. 

And  whereas  the  federal  estate  tax  now  in 
force  imposes  an  unduly  heavy  burden  of  ex- 
pense upon  the  estates  of  deceased  persons,  in 
addition  to  the  tax  itself,  out  of  proportion  to 
the  revenue  received  by  the  government,  seriously 
interferes  with  the  administration  of  such  estates 
and  delays  final  settlements  : 

"  Be  it  resolved.  That  the  estate  tax  should  be 
recognized  by  congress  as  a  war  measure  only 
and  should  be  repealed  at  the  earliest  possible 
moment." 

"  Resolved,  That  the  secretary  of  the  National 
Tax  Association  be  requested  to  take  appropriate 
action  to  bring  to  the  attention  of  Congress  the 
Resolution  passed  by  this  conference  favoring  the 
repeal  of  the  federal  estate  tax ;  that  copies  of 
that  resolution  be  sent  to  the  governors  of  the 
several  states,  and  that  the  members  of  the  con- 
ference and  of  the  National  Tax  Association  be 
requested  to  endeavor  in  all  proper  ways  to  fur- 
ther its  object." 

Non-resident  Inheritance  Taxes 

"  Whereas  this  conference,  although  opposed 
to  the  levy  of  state  inheritance  taxes  upon  prop- 
erty passing  at  death  under  the  laws  of  a  state 
other  than  that  in  which  the  decedent  was  domi- 
ciled at  time  of  death,  recognizes  the  fact  that 
such  taxes  are  now  imposed  and  are  likely  to 
continue  in  force  for  some  time  to  come  ; 

And  whereas  the  administration  of  such  laws 
as  now  framed  is  ordinarily  difficult  and  com- 
plex and  imposes  undue  expense  upon  the  estates 
affected  thereby,  and  frequently  causes  long  delay 
in  their  administration ; 

Resolved,  That  it  is  the  sense  of  this  confer- 
ence that  it  is  highly  important  that  the  admin- 
istration of  such  laws  should  be  simplified  : 

The  conference  recommends  to  tax  officials  and 
the  legislatures  of  the  several  states  a  careful 
consideration  of  the  flat  rate  tax  recently  adopted 
in  New  Hampshire  as  presenting  a  practical  and 
feasible  plan  whereby  simplicity  in  administra- 
tion can  be  brought  about  without  loss  of  rev- 
enue : 

Resolved  further,  That  a  copy  of  the  fore- 
gong  preamble  and  resolution  with  a  copy  of  the 
New  Hampshire  law  or  a  description  thereof  be 


sent   to   the    Governors    and    inheritance    tax    offi- 
cials of  the  several  states." 

Resolution  of  Thanks 

Resolved,  That  we  extend  our  sincere  thanks 
to: 

Hon.  Albert  O.  Brown,  Governor  of  the  State 
of  New  Hampshire,  for  his  full  cooperation  and 
generous  interest  in  making  this  conference  a 
success : 

To  the  members  of  the  Committee  on  Arrange- 
ments and  especially  to  Mr.  Fletcher  Hale,  Sec- 
retary, and  Lawrence  F.  Whittemore,  Assistant, 
for  helpful  interest  and  constant  effective  service 
before  and  during  the  conference  in  taking  care 
of  the  general   needs  of   the  individual  members: 

To  the  Bretton  Woods  Company  and  the  man- 
agement of  the  Hotel  Mount  Pleasant  for  very 
cordial  efforts  for  the  comfort  and  needs  of  the 
conference  and  for  extending  special  facilities  for 
the  meetings : 

To  the  Boston  and  Maine  Railroad  for  its 
careful  and  efficient  attention  to  transportation 
requirements  and  for  its  special  service  on  the 
trip  to  Mt.  Washington : 

To  the  State  of  New  Hampshire,  Governor 
Brown,  the  New  Hampshire  Tax  Commission, 
and  the  New  Hampshire  Assessors'  Association, 
for  the  entertainment  of  the  conference  and 
guests  in  the  trip  to  the  summit  of  Mt.  Wash- 
ington : 

To  the  associated  press  for  its  interest  and  co- 
operation. 

Annual  Meeting  of  National  Tax  Association 

It  was  found  possible  to  hold  the  an- 
nual meeting  of  the  association  at  this  ses- 
sion, thus  permitting  those  who  so  desired 
to  leave  on  the  evening  trains. 

The  election  of  Samuel  Lord,  State  Tax 
Commissioner  of  Minnesota,  as  President 
was  to  be  assumed,  in  view  of  the  regular 
custom  prevailing  of  advancing  the  Vice- 
President  to  that  office.  This  election  as- 
sures us  of  one  who  has  long  interested 
himself  in  the  work  of  the  Association,  has 
served  on  many  committees  and  on  the 
Executive  Committee,  and  who  will  earn- 
estly support  our  ideals. 

For  Vice-President,  and  consequently  for 
our  next  President,  the  Association  hon- 
ored itself  and  made  public  recognition  of 
the  unequalled  record  of  devotion  and  self- 
sacrifice  of  our  brilliant  member  Dr. 
Thomas  S.  Adams.  This  is  not  the  place 
in  which  to  do  more  than  record  the  event 
and  the  pleasure  and  enthusiasm  felt  and 
expressed  by  all,  that  we  could  in  some 
small  degree  at  least,  show  our  apprecia- 
tion of  the  activities  of  one  to  whom  the 
country  at  large  and  the  business  interests 
in  particular  owe  a  profound  debt  of  grati- 
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tude  for  his  highly  intelligent  services  in 
their  behalf.  No  one  can  perhaps  have  a 
more  complete  appreciation  of  what  the 
work  of  the  last  few  years  has  meant  in 
ph)-sical  exertion  to  Dr.  Adams  than  the 
Secretary',  who  takes  this  occasion  to  speak, 
he  is  sure,  the  feelings  of  the  entire  mem- 
bership. 

The  vacancies  in  the  Executive  Commit- 
tee were  filled  by  the  election  of  the  fol- 
lowing: 

W.  S.  Hallanan,  Tax  Commissioner  of 
West  Virginia,  to  succeed  A.  J.  Maxwell 
of  North  Carolina. 

W.  C.  Ramsay,  Secretarv-  of  State  of 
Iowa  and  member  of  the  Executive  Council 
of  that  state,  which  exercises  general 
powers  of  taxation,  to  succeed  Professor  H. 
A.  Millis  of  the  University  of  Chicago. 

Charles  R.  Howe,  Chairman  of  the  Tax 
Commission  of  Arizona,  to  succeed  C.  M. 
Zander  of  the  same  state. 

A  Kemarkable  Treat 

Those  who  left  Bretton  Woods  Friday 
missed  a  rare  treat.  In  the  evening  Tax 
Commissioner   William  A.   Hough  of   In- 


diana entertained  those  who  remained  with 
a  delightful  interpretation  of  the  writings 
of  James  Whitcomb  Riley,  with  humorous 
and  interesting  references  to  the  early  life 
and  experiences  of  that  poet.  The  aifair, 
being  wholly  impromptu,  came  as  a  pleas- 
ing surprise  to  an  attentive  and  enthusiastic 
audience. 

Attendance 

Then  came  the  final  leave-taking  and 
the  departure  of  the  delegates  to  their 
widely  scattered  homes.  The  attendance 
was  300,  comprised  of  officially  appointed 
delegates  from  thirty-eight  states  and  four 
Canadian  Provinces,  with  a  fine  represen- 
tation of  ladies,  none  of  whom  expressed 
doubts  as  to  the  pleasure  to  be  had  from 
attending  a  conference,  even  though  con- 
cerning itself  with  the  subject  of  taxes. 

Thus  we  bade  good-bye  to  the  "  Old 
Man  in  the  Mountains "  whose  grim 
countenance  may  be  recalled  by  the  dele- 
gates upon  reference  to  the  official  badge 
with  its  tasteful  and  appropriate  design, 
which  was  kindly  supplied  by  our  New 
Hampshire  hosts. 


STATE  TAXING  OFFICIALS 


A  member  has  suggested  the  publication 
of  a  list  of  the  state  taxing  officials,  this 
suggestion  having  arisen  from  a  difficulty 
experienced  by  him  in  endeavoring  to  locate 
the  person  from  whom  information  as  to 
tax  matters  could  be  readily  obtained.  We 
have  all  doubtless  experienced  a  similar 
difficulty,  and  with  the  desire  to  promote 
the  interchange  of  ideas  between  the  offi- 


cials the  list  given  below  is  presented. 
This  list  is  doubtless  inaccurate  in  some 
respects,  in  view  of  changes  that  occur 
from  time  to  time.  It  is  likely  that  more 
satisfactory  results  would  be  obtained  by 
addressing  the  commission  or  board  instead 
of  the  person  named. 

Corrections  and  suggestions  from  those 
interested  would  be  welcomed  by  the  Sec- 
retary. 


STATES,  TERRITORIES  AND  POSSESSIONS 

Alabama  State  Tax  Commission, 

Jno.  S.  Mooring,  Chairman  Montgomery 

Arizona  State  Tax  Commission, 

Chas.  R.  Howe,  Chairman  Phoenix 

Arkansas  State  Tax  Commission, 

Monroe  Smith,  Chairman  Little  Rock 

California  State  Board  of  Equalization, 

R.  E.  Collins,  Chairman  Sacramento 

Colorado  State  Tax  Commission, 

E.  B.  Morgan,  Chairman  Denver 
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Connecticut 

Delaware 

District  of  Columbia 

Florida 

Georgia 

Idaho 

Illinois 

Indiana 

Iowa 

Kansas 

Kentucky 

Louisiana 

Maine 

Maryland 

Massachusetts 

Michigan 

Minnesota 

Mississippi 

Missouri 

Montana 

Nebraska 

Nevada 

New  Hampshire 

New  Jersey 

New  Mexico 

New  York 

North  Carolina 

North  Dakota 


State  Tax  Commissioner, 

William  H.  Blodgett  Hartford 

State  Tax  Commissioner 

George  W.  Sparks  Dover 

Assessor  of  the  District 

William  P.  Richards  Washington 

State  Equalizer  of  Taxes, 

Marion  L.  Dawson  Tallahassee 

State  Tax  Commissioner, 

H.  J.  Fnllbright  Atlanta 

Department  of  Finance, 

C.  B.  Walker,  Commissioner  Boise 

State  Tax  Commission, 

Percy  B.  Coffin,  Chairman  Springfield 

State  Board  of  Tax  Commissioners, 

John  J.  Brown,  Chairman  Indianapolis 

State  Executive  Council,  '  \.u     i 

R.  E.  Johnson,  Secretary  Des  Moines 

State  Tax  Commission, 

Samuel  T.  Howe,  Chairman  Topeka 

State  Tax  Commission, 

James  A.  Scott,  Chairman  Frankfort 

Board  of  State  Affairs, 

Robert  W.  Riordan,  Chairman  Baton  Rouge 

Board  of  State  Assessors, 

C.  S.  Stetson,  Chairman  Augusta 

State  Tax  Commission, 

W.  W.  Beck,  Chairman  Baltimore 

State  Commissioner  of  Taxation, 

Henry  F.  Long  Boston 

State  Board  of  Assessors,  ?    \  '    '^'  n 

Cass  R.  Benton,  Chairman  Lansing 

State  Tax  Commission, 

J.  G.  Armson,  Chairman  St.  Paul 

State  Tax  Commission, 

D.  L.  Thompson,  Chairman  Jackson 

State  Tax  Commission, 

Roy  H.  Monier,  Chairman  Jefferson  City 

State  Board  of  Equalization, 

John  M.  Edgerton,  Executive  Assistant    Helena 

State  Tax  Commissioner, 

W.  H.  Osborne,  Jr.  Lincoln 

State  Tax  Commission, 

F.  N.  Fletcher,  Secretary  Carson  City 

State  Tax  Commission, 

Charles  M.  Floyd,  Chairman  Concord 

State  Board  of  Taxes  and  Assessment 

Frank  B.  Jess,  President  Trenton 

State  Tax  Commission, 

J.  E.  Saint,  Chief  Tax  Commissioner        Santa  Fe 

State  Tax  Commission, 

Walter  W.  Law,  Jr.,  President  Albany 

State  Commissioner  of  Revenue 

A.  D.  Watts  Raleigh 

State  Tax  Commissioner, 

George  E.  Wallace  Bismarck 
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Ohio 

Oklahoma 

Oregon 

Pennsylvania 

Rhode  Island 

South  Carolina 

South  Dakota 

Tennessee 

Texas 

Utah 

Vermont 

Virginia 

Washington 

West  Virginia 

Wisconsin 

Wyoming 

Alaska 
Hawaii 
Philippines 
Porto  Rico 


Canada  (Dominion) 

Alberta 

British  Columbia 

Manitoba 

New  Brunswick 
Nova  Scotia 
Ontario 


Quebec 

Saskatchewan 

Newfoundland 


State  Tax  Commission, 

S.  E.  Forney,  Chairman  Columbus 

State  Auditor, 

Frank  C.  Carter  Oklahoma  City 

State  Tax  Commission, 

Frank  K.  Lovell,  Commissioner  Salem 

Auditor  General, 

S.  S.   Lewis  Ilarrisburg 

Board  of  Tax  Commissioners 

Zenas  W.  Bliss,  Chairman  Providence 

State  Tax  Commission, 

A.  W.  Jones,  Chairman  Columbia 

State  Tax  Commission. 

H.   L.  Eveland,  Chairman  Pierre 

State  Tax  Commissioner, 

A.  V.   Louthan  Nashville 

State  Tax  Commissioner, 

James  A.  King  Austin 

State  Board  of  Equalization, 

William  Bailey,  Chairman  Salt  Lake  City 

Commissioner  of  Taxes, 

Melvin  G.  Morse  Montpelier 

State  Tax  Board 

J.  Vaughan  Gary,  Counsel  Richmond 

State  Tax  Commissioner, 

John   M.  Thatcher  Olympia 

State  Tax  Commissioner, 

W.  S.  Hallanan  Charleston 

State  Tax  Commission. 

T,  E.  Lyons,  Chairman  Madison 

State  Board  of  Equalization, 

Claude  L.  Draper,  Chairman  Cheyenne 

Territorial  Treasurer  Juneau 

Territorial  Treasurer  Honolulu 

Secretary  of  Finance  Manila 

Treasurer  of  Porto  Rico  San  Juan 

CANADA 

Commissioner  of  Taxation  Ottawa 

Minister  of  Public  Works  Edmonton 

Minister  of  Finance  Victoria 

Manitoba  Tax  Commission 

W.  L.  Donley,  Chairman  Winnipeg 

Provincial  Treasurer  Fredericton 

Commissioner  of  Works  and  Mines  Halifax 

James  C.  Forman, 

Assessment  Commissioner  Toronto 

Comptroller  of  Provincial  Revenue  Quebec 

Minister  of  Municipal  Affairs  Regina 

Minister  of  Finance  and  Customs  St.  Johns 
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LMPORTANT  RAILROAD  TAX  CONTROVERSIES 


IOWA 

The  United  States  Court  in  Iowa  has 
issued  an  injunction  against  the  public 
authorities  in  that  state  forbidding  the  tax 
assessment  recently  announced  by  the  Exec- 
utive Council,  consisting  of  the  Governor 
and  three  state  officers,  whose  duty  it  is  to 
place  a  valuation  upon  the  railroads  for 
taxation  purposes. 

The  substance  of  an  article  upon  this 
subject  which  recently  appeared  in  an  Iowa 
agricultural  journal  is  as  follows : 

Any  discussion  regarding  the  railroad  tax 
valuations  recently  made  by  the  Executive 
Council  is  useless  which  does  not  explain 
the  discrepancies  between  the  valuations  of 
farm  property  for  taxation  and  the  rail- 
road valuation.  Taking  the  North  Western 
railroad  as  an  example,  its  value  as  claimed 
before  the  Interstate  Commerce  Commission 
for  rate-making  purposes,  as  announced  by 
the  commission,  was  $49,765  per  mile,  upon 
which  valuation  the  commission  allowed  a 
schedule  of  rates  which  it  was  thought 
would  produce  a  net  income  of  five  and 
one-half  per  cent  of  this  valuation,  but 
which  subsequent  experience  shows  have 
failed  to  produce  any  such  return  on  ac- 
count of  lack  of  ])usiness  and  high  wages 
and  high  prices  of  coal  and  other  operating 
expenses.  The  Executive  Council  of  Iowa 
placed  a  valuation  for  taxation  purposes 
upon  the  North  Western  of  $42,000  per 
mile,  which  was  84  per  cent  of  the  extreme 
valuation  of  the  Interstate  Commerce  Com- 
mission. 

At  the  same  time  the  average  value  of 
farm  lands,  as  fully  established  before  the 
Executive  Council  and  in  the  federal  court 
was  in  excess  of  $200  per  acre,  but  the 
average  assessed  value  of  farm  lands  in  the 
state  for  taxation  purposes  is  only  $76  per 
acre,  that  is,  farm  lands  are  valued  for 
taxation  at  38  per  cent  of  their  full  value, 
while  railroads  are  valued  for  taxation  at 
84  per  cent  of  their  full  value,  and  it  is 
upon  this  Lssue  of  84  per  cent  against  38 
per  cent  that  the  controversy  mainly  centers. 

Upon  general  principles  the  railroads 
claim  that  the  estimate  of  their  value  as  a 
basis  for  allowing  them  to  earn  a  return 


has  nothing  to  do  with  what  they  should 
be  valued  for  purposes  of  taxation.  As 
sometimes  stated,  the  valuation  for  the  pur- 
pose of  ascertaining  a  basis  upon  which 
they  ought  to  have  a  return  of  5^/2  per  cent 
is  the  amount  that  has  been  put  into  the 
property  by  the  owners,  while  the  valuation 
for  purposes  of  taxation  is  the  amount  that 
can  be  taken  out  of  the  property  through 
earnings.  This  is  really  the  rule  which 
applies  to  all  tax  valuation,  namely,  that 
value  for  tax  purposes  depends  upon  the 
income. 

The  Iowa  railroads  are  not  complaining 
so  much,  however,  upon  the  ground  that 
their  properties  are  not  worth  the  amounts 
indicated,  but  they  are  contesting  stren- 
uously against  an  eighty-four  per  cent  as- 
sessment being  plaxed  upon  them  when 
farm  property  in  that  state  is  assessed  at 
only  thirty-eight  per  cent  of  its  value. 
Therefore,  any  showing  that  the  Iowa  rail- 
road tax  assessment  is  not  in  excess  of 
actual  value  is  only  a  part  of  the  case,  and 
it  is  not  the  part  that  is  the  subject  of  the 
most  serious  dispute  at  this  time.  The  vital 
question  in  Iowa  is  whether  one  rule  and 
ratio  of  valuation  shall  be  applied  in  the 
case  of  farm  property,  which  is  the  main 
body  of  Iowa  property,  and  a  different  rule 
and  ratio  of  tax  valuation  applied  in  the 
case  of  railroad  property.  The  question  is 
not  whether  the  railroads  in  Iowa  are  worth 
what  they  are  assessed  for,  but  the  question 
is,  shall  Iowa  railroads  be  assessed  at  eighty- 
four  per  cent  of  their  full  value,  while 
farm  property  is  assessed  at  only  thirty- 
eight  per  cent  of  its  full  value? 

The  Supreme  Court  of  Iowa,  in  a  recent 
case,  known  as  the  "  Keithsburg  Bridge 
Case,"  laid  down  the  following  principle 
regarding  taxation,  based  upon  the  pro- 
vision of  the  constitution  of  that  state  re- 
quiring that  taxation  shall  be  uniform: 

"  The  property  of  a  railroad  company 
shall  be  subject  to  taxation  the  same  as 
that  of  individuals.  Taxes  must  be  uni- 
form and  must  not  be  imposed  unequally 
upon  particular  classes.  The  paramount 
object  in  taxation  is  equality,  and  if  the 
property  of  a  taxpayer  is  assessed  higher 


16 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


[Vol.  VII 


proportionately  than  other  property,  he  has 
a  just  cause  of  complaint." 

In  that  case  they  found  that  the  average 
true  value  of  farm  lands  was  $137  an  acre, 
while  the  average  tax  assessment  thereon 
was  only  $5 1  an  acre  —  that  is,  that  farm 
property  was  being  valued  for  taxation  at 
only  forty  per  cent  of  its  full  value  in  that 
locality,  and  therefore  the  same  percentage 
was  applied  to  the  market  value  or  full 
value  of  the  railroad  property  as  the  meas- 
ure for  its  tax  valuation. 

The  federal  courts  in  Iowa  are  very 
likely  to  follow  the  rulings  of  the  Supreme 
Court  of  that  state  in  construing  its  own 
constitutional  provisions  upon  the  subject 
of  taxation. 

CALIFORNIA 

Important  and  far-reaching  results  are 
possibly  to  be  anticipated  from  the  litiga- 
tion begun  in  the  federal  court  by  the  At- 
chison, Topeka  and  Santa  Fe  Railroad  to 
restrain  the  collection  of  taxes,  based  upon 
the  increased  rate  on  gross  earnings  of  7^ 


per  cent,  adopted  by  the  1921  legislature, 
after  a  long  and  somewhat  acrimonious 
contest. 

The  federal  question  of  classification,  as 
affecting  interstate  commerce,  seems  in- 
volved as  well  as  the  question  of  due  pro- 
cess and  equal  protection. 

NORTH  CAROLINA 

The  Southern  Railway  has  secured  an 
order  from  the  federal  court  to  restrain  the 
entire  tax  machinery  of  the  state  and  the 
localities  from  collecting  any  tax  levied 
against  that  railroad  and  to  set  aside  the 
value  assessed  by  the  Commissioner  of 
Revenue.  The  suit  is  based  upon  claimed 
discrimination  between  the  valuation  placed 
upon  the  railroad  and  those  upon  general 
property.  Nearly  a  half-million  dollars  is 
involved. 

There  is  also  involved  here  the  question 
of  violation  of  the  commerce  clause  of  the 
federal  constitution  through  the  alleged 
discrimination.  It  is  understood  that  two 
other  large  railroad  systems  are  contem- 
plating similar  action. 


DOUBLE  TAXATION 

Resolutions  adopted  by  the  International  Chamber  of  Commerce  at  its  first  annual  meeting, 
held  in  London,  June  27  to  July  i,  1921. 


"  Whereas  the  existing  system  of  double 
taxation  places  a  heavy  burden  on  inter- 
national trade,  this  Congress  resolves  that 
Governments  should  be  pressed  to  come  to 
an  understanding  with  a  view  to  alleviating 
this  burden." 

First  Principle:  With  regard  to  the  tax 
on  income  earned  within  the  country  from 
whatever  source  derived  (real  estate,  per- 
sonal property,  business  and  professions), 
without  prejudice  to  the  question  of  super- 
tax on  income,  each  country  should  accord 
similar  treatment  to  all  taxpayers,  both 
citizens  and  foreigners,  whether  resident  in 
the  country  or  not. 

Second  Principle:  With  regard  to  the 
tax  on  incomes  earned  abroad,  from  what- 
ever source  derived  (real  estate,  personal 
property,  business  and  professions),  with- 
out prejudice  to  the  supertax  on  income, 
each  nation  should  accord  similar  treat- 
ment to  all  taxpayers  subject  to  this  tax 
(i.  e.,  citizens  or  foreigners  resident  in  the 


country  and  citizens  resident  abroad)  ;  if 
this  class  of  income  cannot  be  entirely  free 
from  liability  to  taxation  it  should  be  the 
object  of  a  considerable  rebate  in  consid- 
eration of  the  tax  on  such  income  already 
levied  in  the  country  of  origin.  This  prin- 
ciple is  already  in  force  in  certain  coun- 
tries (Belgium,  for  example,  where  the  re- 
bate amounts  to  80  per  cent,  and  in  the 
United  States,  where  the  rebate  is  total  in 
case  of  reciprocal  treatment). 

With  regard  to  income  collected  in  the 
country  but  earned  either  wholly  or  in  part 
abroad,  the  same  principle  of  total  or  par- 
tial rebate  should  be  applied  to  the  part  of 
such  income  which  has  been  earned  abroad. 

Third  Principle:  With  regard  to  the 
supertax  on  income  of  every  class  (real 
estate,  personal  property,  business  and  pro- 
fessions), it  is  desirable  that  each  country 
should  refrain  from  taxing  foreigners  resi- 
dent within  their  frontiers  except  by  a  tax 
applicable     solely     to    the    total    income 
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earned  in  the  country  itself  apart  from  in- 
come earned  in  other  comitries. 

Fourth  Principle:   It  is  desirable  to  see 


the  above  mentioned  principles  applied  to 
companies  and  partnerships,  in  the  same 
manner  as  individuals. 


FLORIDA  AWAKENS 


Important  progress  has  been  made  in 
Florida  towards  tax  reform,  in  spite  of  the 
failure  of  the  legislature  to  give  oppor- 
tunity to  provide  adequately  for  relief  from 
the  bonds  fixed  in  the  state  constitution. 
One  proposed  amendment  was  agreed  to 
by  the  Senate  in  1919  and  one  by  the 
House  in  1921,  but  neither  was  agreed  to 
by  both  Houses. 

The  present  constitution  provides  for  a 
total  levy  for  schools  of  fourteen  mills 
and  a  proposed  amendment,  to  be  voted  on 
in  November,  1922,  increases  the  levy  to 
twenty-one  mills.  In  view  of  the  consti- 
tutional requirement  of  "  uniformity  "  in 
taxation  and  the  consequent  pressure  of  the 
general  property  tax,  the  increasing  diffi- 
culties are  apparent. 

Notwithstanding  these  fundamental  ob- 
structions, a  substantial  beginning  has  been 
made  towards  improved  administration  by 
the  passage  of  an  act  by  the  1921  legisla- 
ture, providing  for  the  equalization  of 
taxes.  The  position  of  State  Equalizer  of 
Taxes  is  created,  that  officer  to  be  ap- 
pointed by  the  Governor  and  to  hold  his 
position  during  the  pleasure  of  that  exec- 
utive. His  duties  are  to  investigate  the 
tax  situation  generally  and  recommend 
changes  to  bring  about  a  more  uniform, 
thorough  and  adequate  system  of  state  and 
local  taxation ;  to  examine  the  tax  rolls  of 
the  various  counties,  point  out  inequalities 
to  the  county  assessor  and  direct  him  to 
adjust  and  equalize  the  assessments  so  as  to 
bring  the  various  counties  up  to  the  same 
standard  of  valuation.  He  is  also  author- 
ized to  order  increases  or  reductions  in  any 
class  of  property.  Provision  is  made  to 
secure  compliance  with  the  orders  of  the 
State  Equalizer  and  upon  dissatisfaction 
therewith  b}'  the  county  authorities,  an  ap- 
peal may  be  taken  to  the  State  Board  of 
Equalizers,    consisting    of    the    Governor, 


State  Treasurer  and  Attorney  General, 
whose  decision  is  final. 

The  State  Equalizer  is  required  to  visit 
various  counties,  investigate  the  work  and 
methods  of  the  local  tax  officials  and  report 
his  findings  to  the  Governor. 

Governor  Hardee  has  appointed  as  State 
Equalizer  Mr.  Marion  L.  Dawson,  who  was 
his  private  secretary,  a  man  of  long  experi- 
ence and  training  in  governmental  affairs. 
His  work  in  budget  reform  has  been 
especially  notable,  a  bill  prepared  by  hiniy 
embodying  the  latest  features  of  a  budget 
system,  having  been  passed  by  the  legisla- 
ture without  amendment  or  an  opposing- 
vote.  His  attitude  towards  the  new  work 
may  be  appreciated  by  the  following  ex- 
tract from  his  letter  of  acceptance : 

"  I  shall  accept  the  office  of  state  equal- 
izer of  taxes  with  but  one  single  aim  'm. 
view,  namely,  to  discharge  the  duties  of 
that  office  without  fear  or  favor,  so  that 
the  interests  of  the  entire  state  may  be 
protected  and  the  ever  increasing  burden  of 
taxation  impartially  distributed. 

"  I  know  that  the  opinion  is  held  by  some 
political  seers  that  he  who  does  this  will 
dig  for  himself  a  political  grave.  This 
view  is  cynical  and  false  and  totally  \m- 
worthy  of  the  patriotic  men  and  women  of 
Florida  as  I  know  them  and  in  whose  high 
ideals  and  impartial  sense  of  justice  I  have 
an  abiding  faith. 

"  But  even  if  the  view  were  correct,  cer- 
tainly no  timid  fear  of  political  oblivion 
can  swerve  me  from  the  path  of  plain  duty." 

Mr.  Dawson  has  chosen  as  secretary  Mr. 
John  E.  Downing  who  has  long  been  active 
in  attempts  to  secure  tax  reform  for  the 
state  and  who  is  a  member  of  the  National 
Tax  Association  and  has  taken  a  sympa- 
thetic interest  in  its  work. 
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TAX  LEGISLATION 


Mr.  Douglas  Sutherland  kindly  sends 
notes  of  legislation  enacted  at  the  1921 
session  of  the  Illinois  (ieneral  Assemlily 
which  has  not  heretofore  been  published. 

Tax  rate  limits  for  state,  city  corporate, 
schools  —  educational  and  playground, 
library,  tuberculosis  sanitarium,  police  and 
employes  pension  funds,  sanitary  districts 
— corporate  and  special,  and  Cook  County 
corporate  purposes,  were  increased,  the  in- 
crease for  the  city  of  Chicago  being  at  an 
average  of  41.75  per  cent  over  rates  levied 
for  the  same  purposes  in  1920.  This  was 
done  in  the  face  of  protests  from  taxpayers 
and  civic  organizations,  who  themselves 
recognized  the  need  of  substantial  increases 
to  meet  readjustment  conditions  but  op- 
posed the  excessive  "  boosts "  voted  in 
many  cases  in  response  to  extravagant  de- 
mands. The  increases  in  the  state  outside 
of  Chicago  were  not  so  severe  in  the  aggre- 
gate, although  substantial. 

The  membership  of  the  state  tax  com- 
mission was  increased  from  three  to  five 
although  the  commission  had  been  in  exist- 
ence only  two  years  and  the  first  commis- 
sion, appointed  by  former  Governor  Low- 
den,  made  no  such  recommendation.  A 
proposal  to  increase  the  membership  to 
seven  was  Avithdrawn. 

The  inheritance  tax  law  was  amended  by 
doubling  all  of  the  existing  rates. 

The  maximum  penalty  bid  permissible  at 
tax  sales  was  increased  from  6  to  12  per 
<:ent.  Formerly  it  was  25  per  cent,  and 
under  the  6  per  cent  limit  there  was  prac- 
tically no  bidding  at  the  tax  sales. 

Maximum  interest  rates  on  special  assess- 
ment bonds  were  increased  from  5  to  6  per 
cent. 

An  administration  measure  to  give  much 
greater  centralization  of  power — including 
authority  to  go  into  any  county  and  directly 
reassess  any  individual  or  corporation  for 
any  number  of  years  back — to  the  state  tax 
commission,  was  defeated  in  the  house  over- 
whelmingly, after  having  passed  the  Senate. 


Another  defeated  measure  was  one  to 
impose  a  state  income  tax  in  addition  to  all 
other  taxes,  with  a  minimum  exemption  of 
$5,000,  but  without  any  constitutional  pos- 
sibility for  offsets  or  substitutions. 

None  of  the  three  tax  commissioners 
originally  appointed  by  (Governor  Lowden 
in  1919  was  reappointed  by  Governor 
Small.  Of  the  five  new  members  of  the 
enlarged  commission,  William  E.  Malone 
of  the  old  state  board  of  equalization,  who 
led  the  fight  against  Governor  Lowden's 
1919  program  of  substituting  the  tax  com- 
mission for  the  old  board,  is  the  only  one 
with  practical  experience  in  tax  adminis- 
tration. This  new  commission  for  the  first 
time  has  invoked  the  authority  to  order 
local  assessors  to  make  a  reassessment  of 
"  all,  or  of  any  class  of  property  within 
their  jurisdiction,"  and  has  ordered  a  re- 
assessment of  bank  properties  in  twenty- 
five  of  the  102  counties.  The  chairman  of 
the  newly  appointed  commission  is  Percy 
B.  Coffin  and  the  other  members  are  Oscar 
E.  Carlstrom,  Frederick  E.  Erickson,  James 
D.  Telford  and  William  H.  Malone. 


Former  secretary  Zevely  of  the  Missouri 

Tax  Commission  advises  that  the  commis- 
sion is  threatened  with  extinction  by  a  bill 
passed  at  the  1921  regular  session.  This 
bill  is  one  of  the  popular  "  simplification  " 
laws  and  under  it  the  powers  of  the  com- 
mission are  transferred  to  a  State  Depart- 
ment of  Budget,  presided  over  by  a  Budget 
Commissioner,  with  numerous  duties  in  ad- 
dition to  those  now  exercised  by  the  com- 
mission. 

A  referendum  was  filed  on  this  bill 
which  suspends  it  until  the  referendum  is 
voted  on  at  the  general  election  in  1922 
and  the  commission  thus  remains  in  statu 
quo.  New  members  have  been  appointed, 
the  chairman  being  Mr.  Roy  H.  Monier. 


No.  I] 


OCTOBER,  1921 


19 


RESPONSIBILITY  FOR  INCREASED  TAXES 

AN  IMPORTANT  INQUIRY 


The  Wisconsin  Tax  Commission  lias  in- 
augurated an  extremely  important  move- 
ment, designed  to  bring  home  to  the  tax- 
payers the  responsibility  for  the  costs  of 
government.  It  appears  that  there,  as  else- 
where, the  tendency  on  the  part  of  the 
public  generally,  fostered  often  by  local 
officials,  is  to  charge  the  increase  in  taxes 
to  domination  by  the  state.  In  New  York, 
for  instance,  the  incessant  cry  by  city  offi- 
cials is  of  "  up  state  domination "  and 
"  mandatory  legislation "  imposing  taxes 
upon  the  residents  of  the  cities  without 
their  consent.  The  curious  notion  is  cir- 
culated that  "  home  rule  "  is  violated  and 
the  demand  is  made  for  "  hands  off  ". 

All  this  is  specious  reasoning  and  largely 
incorrect.  The  truth  is  that  much,  if  not 
all  of  this  so-called  "  mandatory  "  legisla- 
tion is  enacted  by  votes  of  the  representa- 
tives of  the  very  communities  whose  offi- 
cials are  making  the  outcry,  but  as  usual, 
lack  of  exact  information  allows  the  insid- 
ious propaganda  to  go  unchallenged.  The 
Wisconsin  Commission  is  therefore  doing 
something  which  may  well  receive  consid- 
eration by  other  commissions.  Its  plan  is 
being  carried  out  by  the  publication  of  a 
series  of  bulletins  which  are  widely  distrib- 
uted and  which  set  forth  the  facts  as  to  the 
uses  to  which  taxes  are  put  in  an  under- 
standable form.  Chairman  Lyons,  descrili- 
ing  the  plan,  writes  in  part  as  follows : 

"Since  the  first  of  January,  1921,  the 
Wisconsin  Tax  Commission  has  been  issu- 
ing a  monthly  bulletin  on  some  phase  of 
Municipal  Finances.  The  earlier  bulletins 
dealt  principally  with  the  property  tax — a 
couple  of  them  relating  to  cities,  another 
to  schools,  and  a  third  to  counties.  In 
later  bulletins  we  have  endeavored  to  cover 
a  wider  field.  For  example,  bulletin  No.  6, 
issued  in  June,  deals  with  all  property  and 
income  taxes  which  are  the  only  taxes  paid 
by  the  ordinary  citizen.  The  bulletin 
shows,  by  counties,  the  total  amount  of 
property  and  income  taxes  collected  for 
the  support  of  the  state  government,  and 
then  in  an  adjoining   column   the  amount 


refunded  by  the  state  to  the  local  districts 
in  the  form  of  school,  highway,  and  other 
kinds  of  local  aid.  It  will  be  observed 
that  less  than  one  per  cent  of  the  taxes 
paid  by  individual  taxpayers  is  retained 
and  used  for  state  purposes. 

"Bulletin  No.  7  covers  not  only  the  prop- 
erty and  income  taxes  but  all  other  kinds 
of  taxes  as  well,  including  steam  and  street 
railway,  sleeping  car  and  freight  line  com- 
pany taxes ;  express,  telegraph,  telephone 
and  insurance  company  taxes,  and  fees  for 
motor  licenses.  In  other  words,  it  treats 
of  all  kinds  of  taxes  levied  by  the  state  or 
any  of  its  political  subdivisions. 

"Bulletin  No.  8,  the  last  issued,  is  a  con- 
solidated statement  of  all  receipts  and  dis- 
bursements of  the  state  and  its  several 
municipal  subdivisions,  including  counties, 
cities,  towns,  villages  and  schools  for  the 
years  1918  and  1920.  The  text  accom- 
panying the  statements  aims  to  correct  some 
error  or  deduce  some  conclusion  on  the 
facts  disclosed  by  the  table.  Thinking  that 
the  practice  may  be  suggestive  elsewhere  we 
are  enclosing  copies  of  our  June,  July  and 
August  bulletins  which  explain  themselves." 

The  text  of  the  bulletins  above  referred 
to,  omitting  the  tables,  is  as  follows : 

Responsibility  for  High  Taxes 

Bulletin  A"o.  6,  June,  igzi 

One  of  the  most  persistent  errors  on  the 
subject  of  public  finance  is  the  belief  that 
the  state  is  responsible  for  the  present  high 
taxes.  When  the  people  back  home  com- 
plain of  their  taxes,  they  are  either  directly 
informed  or  impliedly  led  to  believe  that 
heavy  state  taxes  are  the  cause  of  their 
distress,  in  the  face  of  the  fact  that  the 
most  cursory  examination  of  the  tax  roll 
would  refute  the  statement.  This  course 
may  be  natural  on  the  part  of  local  officials, 
but  it  can  hardly  be  called  frank  or  cour- 
ageous. 

The  only  taxes  paid  by  the  average 
citizen  are  the  tax  on  his  property  and  the 
tax  on  his  income.  As  explained  in  a  for- 
mer bulletin,  the  aggregate  general  prop- 
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crty  tax  levied  for  all  purposes  (state, 
county,  local  and  school)  in  1919,  and  col- 
lected in  1920  was  $70,198,976,  and  the 
state's  share  of  this  amount  was  $7,125,865, 
or  a  little  more  than  ten  per  cent  of  the 
total.  The  aggregate  income  tax  collected 
in  the  same  year  was  $6,310,229,  and  the 
state  received  $631,022  of  this  amount.  It 
follows  that  the  aggregate  taxes  collected 
from  the  people  of  the  state  for  all  pur- 
poses for  the  fiscal  year  ending  June  30, 
1920,  was  $76,509,205,  and  that  the  state 
received  only  $7,756,887,  or  10.1  per  cent 
of  the  total. 

Even  if  this  entire  amount  were  retained 
and  used  by  the  state,  it  could  not  be 
charged  that  it  was  the  cause  of  high  taxes, 
nor  would  it  show  extravagant  expendi- 
ture, but  as  a  matter  of  fact  over  97  per 
cent  of  this  amount  was  returned  by  the 
state  to  the  several  counties  in  the  form  of 
school  and  highway  aid,  and  for  the  sup- 
port of  penal  and  reformatory  institutions. 
The  exact  figures  are:  the  state  received 
$7,756,887  in  the  form  of  property  and 
income  taxes  during  the  year  in  question, 
and  returned  $7,527,424  to  the  local  dis- 
tricts for  the  various  aids  mentioned,  so 
that  the  net  cost  of  state  government  to  the 
people  of  the  state  for  that  year,  including 
the  University  and  Normal  Schools,  was 
only  $229,463. 

Of  course  it  costs  more  than  $229,463  to 
support  the  state  government,  but  the  ad- 
ditional revenue  required  for  that  purpose 
was  derived  from  taxes  on  railroads,  ex- 
press, telegraph  and  other  public  service 
companies,  and  from  the  inheritance  and 
insurance  company  taxes  to  be  explained 
in  a  subsequent  bulletin.  The  soldiers'  edu- 
cational bonus  and  service  recognition  fund 
taxes  are  excluded  from  the  foregoing  dis- 
cussion because  levied  for  a  special  and 
temporary  purpose,  and  if  included  would 
impair  comparison  with  taxes  of  other 
years  and  in  other  states  where  no  bonus 
taxes  were  levied.  The  fiscal  year  ending 
June  30,  1920,  is  used  because  it  is  the 
last  complete  year  for  which  the  data  is 
available. 

The  various  purposes  for  which  the  state 
f urni.shcs  aid  are :  Teachers'  County  Insti- 
tutes ;  County  Training  Schools  for  Teach- 
ers ;  State  School  Fund  Income  Appor- 
tionment ;  County  Supervising  Teachers ; 
County   Schools  of   Agriculture   and    Do- 


mestic Economy;  Other  Educational  Aids; 
County  Agricultural  Societies :  Sanatoria 
for  Tuberculosis;  Care  of  Insane  in  County 
Asylums ;  State  Highway  Aids ;  Motor 
Vehicle  License  Fees ;  Mothers'  Pensions. 

The  fact  that  only  $229,463  out  of 
$76,509,205,  general  property  and  income 
taxes  collected  from  the  people  of  the  state 
for  all  purposes  was  retained  and  used  by 
the  state,  and  that  the  balance,  constituting 
over  ninety-nine  per  cent  of  the  total  was 
levied  and  collected  for  and  used  by  the 
local  districts  themselves,  including  the 
counties,  conclusively  demonstrates  that  the 
complaint  against  high  taxes  cannot  be  laid 
at  the  door  of  the  state.  If  there  is  to  be 
relief  from  high  taxes,  taxpayers  must  look 
nearer  home  for  the  remedy  and  apply  it 
when  the  next  tax  levy  is  being  made. 
Facing  facts  may  be  less  agreeable  than 
fighting  windmills,  but  it  is  much  more 
likely  to  produce  results. 

Statement  of  All  Taxes  Raised  for 
All  Purposes 

Fiscal  Year  Ended  June  30,  ig20 

Bxdletin  Ko.  y,  July,  iqzi 

In  former  bulletins  and  published  re- 
ports it  was  shown  that  of  the  aggregate 
amount  of  general  property  taxes  levied  in 
the  state  for  all  purposes  for  several  years 
past,  approximately  10  per  cent  went  to  the 
state,  20  per  cent  to  the  counties  and  70  per 
cent  to  the  towns,  cities,  villages  and 
schools.  Bulletin  No.  6,  issued  by  this  de- 
partment last  month,  .showed  the  aggregate 
amount  of  both  general  property  and  in- 
come taxes  levied  and  collected  in  the  state 
during  the  fiscal  year  ended  June  30,  1920, 
and  the  proportion  of  such  levy  paid  to  the 
state  by  each  of  the  several  counties.  The 
general  property  and  income  taxes  were 
selected  for  that  purpose,  because  they  are 
the  only  taxes  which  the  ordinary  citizen 
has  to  pay,  and  in  which  he  is  directly  in- 
terested. That  bulletin  also  showed  the 
amount  returned  by  the  state  to  each  of  the 
several  counties  for  school,  highway  and 
other  forms  of  local  aid.  Taking  the  state 
as  a  whole,  it  appeared  that  over  99  per 
cent  of  all  general  property  and  income 
taxes  was  either  paid  directly  into  the  sev- 
eral county  and  local  treasuries,  or  re- 
turned thereto  by  the  state,  and  was  ex- 
pended  for  local   purposes,   and  that   less 
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than  one  per  cent  of  the  total  was  retained 
and  used  by  the  state.  It  was  further  ex- 
plained that  the  additional  revenue  re- 
quired for  the  support  of  state  government 
was  derived  from  railroad,  express  and  in- 
surance company  taxes,  and  from  the 
state's  share  of  the  street  railway,  telephone 
and  inheritance  taxes,  license  fees  and  de- 
partmental earnings. 

The  present  bulletin  is  more  comprehen- 
sive and  aims  to  present  a  complete  state- 
ment of  all  classes  of  taxes  raised  and  col- 
lected in  the  state,  and  all  its  political  sub- 
divisions for  the  same  year,  and  to  show 
the  distribution  thereof  between  the  state 
and  its  political  subdivisions  both  before 
and  after  distribution  of  the  state  aid. 
Except  in  a  few  instances,  the  nature  and 
source  of  the  tax  in  each  case  is  sufficiently 
disclosed  by  its  name.  For  example,  rail- 
way, express,  telegraph  and  telephone 
taxes  speak  for  themselves.  Freight  line 
companies  are  those  engaged  in  furnishing 
specialized  cars  for  the  transfer  of  special 
classes  of  merchandise,  such  as  dairy  prod- 
ucts, fruit,  meat  and  other  perishable  com- 
modities. Conservation  and  regulation 
companies,  of  which  there  are  only  two  in 
the  state,  are  organized  to  control  the 
height  and  flow-  of  water  for  navigation 
and  power  purposes.  The  only  occupation 
taxes  authorized  by  our  law  are  those  ap- 
plicable to  the  operation  of  grain  elevators 
and  coal  docks.  While  the  license  fee  from 
automobiles  and  motor  vehicles  is  not  a  tax 
in  the  strict  sense,  the  revenue  derived 
therefrom  is  included  in  the  annexed  table 
because  while  paid  to  the  state,  it  is  mostly 
returned  to  the  counties  for  the  improve- 
ment of  highways. 

When  the  general  property  tax  alone,  or 
the  general  property  and  income  taxes 
combined  are  considered,  approximately  10 
per  cent  of  the  total  is  paid  to  the  state. 
But  all  railroad,  telegraph,  express,  sleep- 
ing car,  freight  line  and  insurance  taxes, 
most  of  the  inheritance  tax,  and  15  per  cent 
of  street  railway  and  telephone  taxes  are 
paid  to  and  retained  by  the  state.  When 
these  taxes  are  included  in  the  statement 
they  materially  increase  the  percentage  of 
all  taxes  raised  which  is  received  and  used 
by  the  state  for  the  support  of  state  gov- 
ernment. As  shown  by  the  annexed  table, 
the  aggregate  amount  of  all  such  taxes 
levied  and  collected   in   the  state   for  the 


fiscal  year  ended  June  30.  1920,  including 
automobile  and  motor  license  fees,  was 
$89,701,778,  and  the  state  received  $19, 
580,559,  or  21.8  per  cent  of  this  amount. 
The  several  counties  received  18.5  per  cent, 
the  local  districts  (towns,  cities  and  vil- 
lages) 36.4  per  cent,  and  the  schools  23.3 
per  cent  of  the  aggregate  sum. 

It  should  be  borne  in  mind,  however, 
that  of  the  $19,580,559  received  by  the 
state  from  all  classes  of  taxes  $7,527,425 
was  returned  to  the  several  counties  in  the 
form  of  local  aid,  so  that  the  net  balance 
from  all  classes  of  taxes  received  by  the 
state  for  the  year  in  qicestion  which  was 
retained  and  used  for  state  purposes  was 
$12,0^3,134.  As  nearly  as  the  same  can 
be  expressed  in  terms  of  taxes,  this  item 
represents  what  it  cost  the  people  of  the 
state  for  the , support  of  state  government 
for  the  year  in  question.  After  crediting 
the  state  with  the  various  amounts  returned 
to  the  local  districts  in  the  form  of  school, 
highway  and  other  aids,  and  charging  the 
districts  receiving  the  same,  the  percentages 
of  aggregate  taxes  from  all  sources  received 
and  used  by  the  different  classes  of  political 
subdivisions  are  as  follows : 

Retained  and  used  by  the  state. .  13.4%  of  the  total 

Received  and  used  by  counties.  .22.7%  of  the  total 

Received  and  used  by  local  dis- 
tricts (towns,  cities  and  vil- 
lages)      36.4%  of  the  total 

Expended  for  school  purposes  .  .27.5%- of  the  total 

Total 100.00% 

While  the  aggregate  amount  of  taxes 
levied  and  collected  varies  from  year  to 
year,  the  apportionment  thereof  between 
the  state  and  its  several  political  subdivi- 
sions is  reasonably  constant.  The  fore- 
going percentages,  therefore,  represent  ap- 
proximately the  proportion  of  all  taxes 
raised  from  year  to  year  which  is  devoted 
to  the  support  of  the  state,  the  counties,  the 
local  districts  and  the  schools  respectively. 

Receipts  and  Disbursements  of  the 

State  and  All  its  Political 

Subdivisions 

Bulletin  No.  8,  August,  1921 

All  former  bulletins  issued  by  this  de- 
partment were  confined  to  taxes  levied  and 
collected  by  the  state  and  its  several  muni- 
cipal subdivisions,  or  .some  combination  of 
them.     Thus,  the  earlv  bulletins  dealt  ex- 
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clusively  with  the  property  tax,  the  June 
bulletin  with  property  and  income  taxes, 
and  the  July  bulletin  with  all  classes  of 
taxes  levied  by  the  state  and  all  its  political 
subdivisions.  But  the  state  and  nearly  all 
municipalities  derive  revenue  from  other 
sources,  such  as  licenses,  special  assess- 
ments, borrowed  money  and  departmental 
earnings.  Most  of  the  revenue  derived 
from  these  sources  is  used  for  the  support 
of  government,  which  operates  to  reduce 
the  amount  required  to  be  raised  by  taxa- 
tion and  must,  therefore,  be  included  in  a 
complete  statement  of  municipal  finances. 

SCOPE  OF  BULLETIN 

The  present  bulletin  aims  to  present  a 
complete  statement  of  all  receipts  and  dis- 
bursements of  the  state  and  all  its  muni- 
cipal subdivisions  combined  from  whatever 
source  derived,  for  the  years  ending  on  or 
prior  to  June  30,  1918.  and  June  30,  1920, 
classified  according  to  sources.  It  also 
shows  in  separate  colimins  the  amount  of 
revenue  raised  for  the  state  and  for  coun- 
ties, cities,  towns  and  villages  and  schools 
respectively,  and  the  disbursements  classi- 
fied according  to  the  purpose  for  which 
used,  apportioned  in  the  same  manner.  It 
further  shows  the  percentage  which  receipts 
from  taxes  and  from  each  of  the  other 
sources  enumerated  bears  to  the  total  re- 
ceipts, and  the  percentage  which  the  ex- 
penditures for  each  of  the  principal  func- 
tions of  government  bears  to  the  total  dis- 
bursements, and  the  percentage  of  increase 
in  each  class  from  1918  to  1920.  In  pre- 
paring the  annexed  table  all  transfers  be- 
tween civil  divi-sions  have  been  eliminated, 
and  the  soldiers'  bonus  and  educational 
taxes  have  been  omitted  for  reasons  given 
in  former  bulletins. 

It  will  be  observed  that  the  total  receipts 
for  the  year  1920  exceed  those  shown  in  the 
July  bulletin  for  the  reason  that  that  bul- 
letin dealt  with  taxes  exclusively,  whereas 
the  present  bulletin  includes  special  assess- 
ments, commercial  receipts,  borrowed  money 
and  various  other  items  not  derived  from 
taxes  at  all.  The  difference  between  the 
aggregate  amount  of  taxes  shown  in  the 
present  bulletin  and  that  shown  in  the  July 
bulletin,  results  from  the  fact  that  the  for- 
mer dealt  with  tax  levies  and  the  present 
deals  with  tax  collections,  which  necessarily 
excludes  delinquent  taxes.     Again,  license 


fees  from  motor  vehicles  were  included  as 
taxes  in  the  July  bulletin,  whereas  they 
appear  under  Licenses  and  Permits  in  the 
present  bulletin. 

EXPLANATION  OF  TERMS    USED 

In  the  classification  of  receipts  the  terms 
"  Taxes  "  and  "  Special  Assessments  "  are 
self-explanatory.  Licenses  and  Permits 
cover  incorporation  fees,  licenses  from 
motor  vehicles,  and  various  other  activities 
such  as  hunting,  peddling  and  plvunbing. 
Gifts  and  Grants  cover  moneys  received 
from  the  federal  government  as  aid  for 
highways  and  for  the  support  of  the  Uni- 
versity. Commercial  Revenue  covers  re- 
ceipts from  publicly  owned  utilities,  such  as 
city  light  and  water  plants,  tuition  fees 
and  sales  of  products  of  state  institutions. 
Receipts  on  account  of  indebtedness  repre- 
sent borrowed  money  derived  from  the  sale 
of  bonds  and  certificates  of  indebtedness, 
while  Other  Receipts  cover  fines,  forfeits 
and  penalties. 

Under  the  head  of  disbursements,  the 
term  "  General  Government "  covers  all 
expenditures  of  the  legislative,  executive, 
judicial  and  administrative  departments  of 
the  state  and  of  all  its  political  subdivisions, 
including  boards  and  commissions,  from 
the  governor  down  to  the  lowest  town  or 
village  oflficer.  Protection  of  Person  and 
Property  covers  expenditures  of  fire  and 
police  departments,  and  the  sheriff's  office. 
Under  Health  and  Sanitation  are  included 
all  expenditures  by  the  State  Board  of 
Health  and  the  boards  of  health  of  the 
various  towns,  cities  and  villages  through- 
out the  state.  The  principal  disbursement 
under  the  head  of  Public  Industry  repre- 
sents the  cost  of  maintaining  municipal 
light  and  water  plants,  while  Recreation 
covers  the  cost  of  maintaining  parks  and 
playgrounds.  Under  Charities  and  Cor- 
rections are  given  the  expenditures  for  the 
support  of  the  poor,  dependent  and  chronic 
insane.  Highways,  Education  and  Debt 
speak  for  themselves. 

TOTAL    RECEIPTS    AND   DISBURSEMENTS    AND 
THE   PERCENTAGE  OF  INCREASE 

The  total  receipts  for  the  state  and  all 
its  political  subdivisions  were  $92,959,793 
in  1918,  and  $119,274,136  in  1920,  show- 
ing an  increase  of  28.3  per  cent  for  the  two- 
year  period.    Of  these  receipts  $61,697,841, 
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or  66.4  per  cent,  was  derived  from  taxes  in  the  difference  in  expenditures  for  highways 
1918,  and  $78,456,693,  or  65.7  per  cent  in  and  bridges  in  the  two  years  comparal. 
1920,  showing  an  increase  of  27.2  per  cent  Thus  the  total  expenditure  of  the  state  for 
or  slightly  less  than  the  average  increase  of  that  purpose  was  only  $164,721  in  1918,  as 
all  receipts.  The  aggregate  disbursements  against  $3,090,891  in  1920.  The  disburse- 
for  the  year  1918  were  $86,718,954,  and  ments  for  education  also  showed  a  substan- 
the  corresponding  figures  for  1920  were  tial  increase  which  will  be  greater  still 
$1 12,768.910,  or  an  increase  of  30  per  cent.  when  the  figures  for  the  year  ending  June 
The  difference  between  the  receipts  and  30,  1921,  are  available,  because  that  is  the 
disbursements  for  each  year  is  reflected  in  first  year  in  which  the  great  increase  in 
the  cash  balances  at  the  beginning  and  end  teachers'  wages  was  reflected.  The  increase 
of  such  year.  By  far  the  heaviest  expen-  in  expenditures  for  other  purposes  is  nor- 
ditures  were  for  schools  and  highways,  the  mal,  except  for  Recreation  and  Public  In- 
former constituting  26.7  per  cent  and  the  dustry,  which  show  a  marked  increase, 
latter  28.1  per  cent  of  the  aggregate  dis- 
bursements. During  the  two-year  period  conclusion 
the  increa.se  in  expenditures  for  highways  A  careful  examination  of  the  figures  pre- 
was  51.8  per  cent,  for  schools  32  per  cent,  sented  will  disclose  that  disbursements  for 
and  for  indebtedness  27.2  per  cent.  The  schools  and  highways  constitute  55  per  cent 
expenditure  for  general  government  was  of  all  public  expenditures,  and  show  the 
only  7.2  per  cent  of  the  total  for  1918,  and  greatest  increase  for  the  two-year  period, 
6.6  per  cent  for  1920,  and  the  increase  and  that,  contrary  to  common  understand- 
only  20  per  cent  from  1918  to  1920.  Re-  ing,  expenditures  for  general  government, 
ceipts  from  commercial  revenue  were  1 1 .9  including  salaries  and  expenses  of  the  sev- 
per  cent  of  the  total  for  both  years,  and  eral  executive,  judicial,  legislative  and  ad- 
receipts  from  indebtedness  13.2  per  cent  of  ministrative  departments,  both  state  and 
the  total  of  1918,  and  14.1  per  cent  in  1920.  local,  constitute  but  a  minor  part  of  total 

disbursements.    Among  the  different  classes 

msBURSEMEXTs  BY  FUNCTIONS  AND  CIVIL  of   municipal  units,   cities  are  by  far  the 

DIVISIONS  AND  THE  PERCENTAGE  OF  most  expensive ;  while  they  contain  only  50 

INCREASE  per  cent  of  the  population,  and  about  47 

The  total  disbursements  for  all  purposes  P^^  cent  of  the  taxable  wealth  of  the  state, 

for  the  years   1918  and   1920,  apportioned  ^^^'^   aggregate   expenditure,    exclusive   of 

between 'the  state  and  the  different  classes  schools,  exceeds  the  expenditure  of  all  the 

of  municipal  .subdivisions,  and  the  percent-  towns,  villages  and  counties  combined,  and 

age  of  increase  during  the  period  are  shown  equals  the  expenditure  of  the  state  and  71 

in  the  following  table :  counties.    As  the  cost  of  education  in  cities 

is  much  greater  than  in  rural  districts,  the 

igrS                ig2o     ^oUnTrtSe  comparison  would  be  even  more  striking  if 

State    $11,268,501      $16,314,843      44.8  expenditures  for  schools  were  included  in 

County    14,968,043        21,665,313      44.7  municipal  disbursements.     As  the  total  ex- 
Cities  30,357.094       37>23o,699      22.6  penditures  of  the  state  constitute  only   14 

Towns  and  vil-  pgj.  ^^^-^^  ^f  ^j^g  expenditures  of  all   civil 

lages    12,165,857         13,974,427       14.9  J-    •  •                 J    or                   ^      r      11                 T 

Schools    17.9591459        23:583;628      313  divisions,  and  86  per  cent  of  all  expendi- 

L  tures  are  under  the  control  of  the  counties 

Total   $86,718,954    $112,768,910      30.0  and  local  districts,  it  is  clear,  as  pointed 

T.1         ,           ...                .      ,                 ,  out  in  former  bulletins  that  any  material 

The  substantial  mcrease  m  the  expendi-  reduction  in  the  cost  of  government  must 

ture  for  state  purposes  is  principally  due  to  he^^jn  at  home. 
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THE  SPENDINGS  TAX 

OGDEN  L.   MILLS 
Member  of  Congress  from  New  York 


The  country  is  at  present  suffering  from 
unparalleled  business  depression,  affecting, 
with  varying  degrees  of  severity,  every  in- 
dustry and  every  wage-earner.  There  are 
a  number  of  causes,  some  of  which  are 
clearly  beyond  the  power  of  legislative 
remedy.  But  there  is  one  important  con- 
tributing factor  that  can  be  effectively 
dealt  with  by  Congressional  action.  I  refer 
to  the  system  of  excessive  direct  taxes 
which  has  deprived  the  country  of  the 
accvunulation  of  surplus  capital  needed 
for  the  normal  expansion  of  the  country's 
business.  Taxes  which  either  drain  liquid 
capital  into  the  unproductive  channels  of 
governmental  expenditure,  or  cause  it  to 
seek  security  from  excessive  imposition  in 
tax-free  securities,  necessarily  result  in 
trade  depression,  restriction  of  production, 
and  excessive  demands  for  credit.  Taxes 
must  be  paid  in  cash,  and  that  means  that, 
if  too  large,  they  absorb  the  comparatively 
limited  capital  in  the  form  of  liquid  or 
quickly  available  assets.  This  is  the  very 
capital  essential  to  a  revival  of  business 
activity. 

The  steady  employment  of  labor  at  re- 
munerative wage  depends  upon  the  fluidity 
of  capital.  Taxation  which  drives  capital 
out  of  enterprise  stops  the  wheels  of  in- 
dustry. The  burden  of  such  stagnation 
necessarily  bears  heaviest  upon  the  lowest 
paid  individual.  Our  present  system  has 
proved  beyond  contention  the  fallacy  of 
legislation  enacted  on  the  theory  of  taxa- 
tion of  the  rich  alone,  and  has  demon- 
.strated  that,  in  practice,  such  a  theory 
tends  to  freeze  capital,  and  thereby  drive 
labor  out  of  employment.  If  capital  is 
once  more  to  become  free  to  perform  its 
essential  functions,  the  present  surtaxes  on 
income  must  be  either  materially  reduced 
or  repealed  and  a  fair  substitute  devised. 

The  arguments  that  can  be  urged  against 
the  present  surtaxes  on  income  are:  that 
they  deprive  commerce,  industry  and  agri- 
culture of  the  liquid  capital  necessary  to 
their  prosperity ;  that  their  productivity  is 
steadily  decreasing ;    that   they   cannot   be 


successfully  collected,  and  that  the  attempt 
to  collect  them  in  the  long  run  must  de- 
moralize and  discredit  the  whole  system  of 
income  taxation. 

There  are  outstanding  in  this  country  at 
the  present  time  anywhere  from  12  to  15 
billion  dollars  of  municipal  bonds  and 
other  tax-exempt  securities.  The  interest 
which  they  pay  is  practically  exempt  from 
taxation.  A  rich  taxpayer  subject  to  the 
8  per  cent  normal  and  the  65  per  cent  sur- 
tax would  have  to  receive  16.67  per  cent 
interest  on  a  taxable  security  to  make  it  as 
profitable  to  him  as  a  4^^  per  cent  tax-free 
bond.  The  growing  volume  of  tax-free 
securities  puts  a  premium  on  State  and 
municipal  borrowing ;  makes  it  easy  for 
States  and  municipalities  to  undertake 
public  works  and  embark  on  dubious  indus- 
trial projects;  stirs  up  class  hatred  by 
creating  a  class  of  citizens  who  are  wealthy, 
but  exempt  from  taxation ;  and  tends  even- 
tually to  demoralize  the  whole  system  of 
progressive  income  taxation. 

Moreover,  it  is  impossible  to  collect 
successfully  in  time  of  peace  taxes  which 
take  more  than  70  per  cent  of  the  income. 
The  universal  failure  of  the  general  prop- 
erty tax  when  imposed  at  the  regular  rate 
on  securities  and  similar  intangibles  is 
sufficient  proof  of  this  statement.  And  its 
reality  is  illustrated  by  the  fact  that,  with 
the  adoption  of  the  heavy  war  surtaxes  in 
1917,  the  taxable  incomes  in  excess  of 
$300,000  reported  for  Federal  income  taxa- 
tion fell  off  from  over  950  million  to  some 
390  million  in  1918  as  compared  with 
1916.  Taxable  incomes  of  over  $100,000 
reported  only  $600,000,000  in  1920  as 
compared  with  approximately  $990,000,000 
in  1918,  while  the  tax  collected  on  those 
large  incomes  fell  off  from  approximately 
$470,000,000  in  1918  to  $270,000,000  in 
1920.  Prior  to  the  War,  no  country  or 
State  had  successfully  administered  and 
collected  an  income  tax  in  excess  of  15 
per  cent. 

Recognizing  the  serious  evils  arising 
from    this  situation,    there   are   those  who 
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would  reduce  the  surtax  rates  on  income  to 
a  majcimum  of  40  per  cent.  But,  in  my 
judgment,  this  reform  is  altgether  of  too 
mild  a  character.  The  personal  property 
tax  did  not,  on  the  average,  exceed  40  per 
cent  of  the  income  from  intangibles.  Yet 
it  could  not  be  collected.  And  a  tax-free 
security  will  continue  to  look  attractive  to 
an  investor  called  upon  to  contribute  40 
per  cent  of  his  income  for  the  uses  of  gov- 
ernment. Others  would  do  away  with  the 
surtaxes  entirely  and  substitute  therefor  an 
indirect  tax  in  the  form  of  a  general  sales 
tax.     I  cannot  agree  with  these  gentlemen. 

From  the  administrative  standpoint,  the 
sales  tax  would  add  aia  enormous  burden 
to  the  Internal  Revenue  Bureau  of  the 
Treasury  Department.  I  know  that  it  is 
contended  that  the  sales  tax  is  a  very 
simple  tax,  but  from  past  experience  it  is 
doubtful  Avhether  any  tax  which  involves 
the  payment  of  such  a  large  sum  as  a  bil- 
lion and  a  half  dollars  can  be  collected 
without  considerable  difficulty.  As  long  as 
the  amounts  involved  are  small,  questions 
of  interpretation  are  not  raised,  but  when 
the  amounts  become  really  important,  any 
number  of  intricate  and  doubtful  points 
come  to  light.  Moreover,  it  is  a  new  tax 
and  a  new  machine  would  have  to  be 
created  to  administer  it. 

In  the  second  place,  if  the  sales  tax  is 
passed  on  to  the  consumer,  we  are  impos- 
ing a  burden  of  a  billion  and  a  half  on 
the  shoulders  of  those  least  able  to  bear  it, 
that  is,  the  people  of  moderate  incomes 
who  have  to  spend  the  major  part  of  those 
incomes  for  the  necessities  of  life.  In 
1910,  it  was  estimated  that  of  the  goods 
consumed  in  the  United  States,  70  per  cent 
were  consumed  by  people  with  incomes  of 
less  than  $1,800  a  year.  The  sales  tax  is  a 
consumption  tax  and,  as  such,  regressive  in 
character  and  bears  no  relation  to  ability 
to  pay. 

In  the  third  place,  if  it  is  not  passed 
on — and  I,  personally,  do  not  believe  that 
in  the  present  condition  of  business  stagna- 
tion it  can  be  passed  on  in  many  lines  of 
industry — it  becomes  a  tax  on  gross  income, 
which  has  to  be  absorbed  by  the  business, 
and,  as  such,  is  unequal  and,  in  its  inci- 
dence, inequitable.  Gross  income  is,  ad- 
mittedly, one  of  the  poorest  measuring 
sticks  of  ability  to  pay.  It  is  largely  de- 
pendent on    the  rapidity   of   the  turnover 


and  does  not  give  any  indication  of  the  net 
income  on  which  taxes  should  be  based  and 
from  which  they  must  be  paid. 

But  we  cannot  simply  abolish  the  surtax 
on  income.  The  Government  needs  the 
money,  and  I  believe  that  the  country  is 
convinced  of  the  soundness  of  the  principle 
of  taxation  at  rates  graduated  in  accord- 
ance with  ability  to  pay.     What  then? 

The  answer  to  these  apparently  contra- 
dictory propositions  to  repeal  the  surtaxes 
on  income  and  to  maintain  the  principle 
of  a  graduated  income  tax  will  be  found,  I 
believe,  in  the  terms  of  the  bill  introduced 
by  me,  which  provides  for  the  imposition  of 
what  may  well  be  called  a  Spendings  Tax. 

The  Spendings  Tax  is  a  tax  on  all  ex- 
penditures for  personal,  living  and  family 
purposes  of  every  citizen  or  resident  of  the 
United  States  made  during  the  calendar 
year,  but  not  including  the  following  items: 

(a)  All  the  ordinary  and  necessary  ex- 
penses of  carrying  on  a  business,  trade  or 
profession ; 

(b)  Taxes,  except  spending  taxes; 

(c)  Gifts  for  charitable  or  educational 
purposes ; 

(d)  Medical  and  dental  services,  and 
funeral  expenses. 

(e)  Investments  made  during  the  year, 
including  real  estate,  except  in  the  case  of 
the  purchase  of  a  home  when  the  taxpayer 
already  owns  one ; 

(f)  Insurance  premiums. 

An  exemption  of  $2,000  is  allowed  to  a 
single  man  or  woman,  and  one  of  $4,000 
to  the  head  of  a  family  or  to  a  person 
having  one  or  more  persons  wholly  depend- 
ent on  him  or  her  for  support. 

The  tax  is  imposed  at  a  graduated  rate, 
which  increases  one  per  cent  for  every 
$2,000  spent  up  to  $18,000,  and  thereafter 
one  per  cent  for  additional  $1,000  spent 
up  to  $50,000.  All  spendings  in  excess  of 
$50,000  are  taxed  at  the  rate  of  40  per 
cent. 

Every  individual  whose  spendings  exceed 
$2,000  for  the  preceding  calendar  year 
shall  make  a  return  on  or  before  the  15th 
of  March  in  such  form  as  the  ComniK- 
sioner  of  Internal  Revenue  may  provide. 
In  particular  he  may  be  required  to  retiim 
the  following  information : 

( 1 )  Cash  or  equivalent  assets  on  hand 
at  the  beginning  of  the  taxable  year; 
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(2)  Total  receipts  including  amounts 
borrowed ; 

(3)  The  amounts  of  the  items  exempt 
from  taxation,  including  investments ; 

(4)  Cash  or  equivalent  assets  at  the 
close  of  the  taxable  year. 

The  tax  is  not  made  applicable  to  the 
spendings  of  the  year  1921,  but  in  order 
to  meet  the  existing  emergency  the  bill 
provides  that  the  largest  rate  of  surtax  on 
income  received  from  the  date  of  the  sign- 
ing of  the  Act  to  the  end  of  the  calendar 
year  shall  be  35  per  cent.  After  1921,  all 
surtaxes  on  income  are  abolished,  and  the 
spendings  tax  substituted  therefor. 

The  administrative  provisions  are  sub- 
stantially those  of  the  present  personal 
income  tax  act. 

The  argimients  that  can  be  urged,  in  all 
fairness,  in  favor  of  this  tax  are  as  follows : 

Since  all  income  saved  and  invested  will 
be  exempt  from  surtaxes,  it  will  free  sur- 
plus liquid  capital  and  make  it  available 
for  the  needs  of  agriculture,  commerce  and 
industry.  It  will  solve  the  tax-exempt 
security  problem.  It  will  shut  the  door  to 
the  escape  from  income  taxation  by  means 
of  losses  and  gifts.  It  will  promote  thrift 
and  discourage  extravagance.  It  can  fairly 
claim  the  virtues  of  the  sales  tax,  being  in 


effect  a  tax  on  money  spent  for  consump- 
tion, without  being  regressive  in  character 
or  laying  a  disproportionate  burden  on 
those  least  able  to  bear  it,  and  without 
being  open  to  the  serious  evils  which  arise 
from  the  pyramiding  of  the  tax.  It  main- 
tains the  principle  of  a  graduated  tax  based 
on  what  economists  have  held  to  be  true 
income  for  taxation  purposes.  It  does 
away  with  the  discriminatory  burden  now 
laid  on  partnerships  as  compared  with  cor- 
porations and  puts  them  on  an  equal  basis. 
It  will  yield  at  least  as  much  as  the  present 
law,  and  while  making  use  of  existing 
machinery,  it  should  prove  easier  to  admin- 
ister, since  we  will  have  eliminated  the 
principal  means  of  evasion. 

If  we  adopt  this  proposed  measure,  and 
in  addition  repeal  the  excess  profits  tax, 
which  no  matter  how  attractive  in  theory 
is  inequitable  in  practice  and  administra- 
tively impossible,  we  shall  not  only  have 
laid  the  foundation  for  a  sound  and  per- 
manent system  of  taxation,  but  for  an  early 
l>usiness  and  industrial  revival. 

Existing  tax  evils  cannot  be  cured  with- 
out a  major  operation.  The  country  ex- 
pects one.  It  will  not  be  satisfied  with 
timid  tinkering  which  will  necessarily  fall 
short  of  what  the  situation  demands. 


DECISIONS  AND  RULINGS 


EDITED  BY  A.   E.   HOLCOMB 


Income,  Federal — Evasion. — Defend- 
ant made  an  amended  income  and  excess 
profits  tax  return  which  was  proven  to  be 
false.  It  was  urged  that  the  offense  re- 
lated to  an  "  amended "  return  and  no 
return  of  that  character  was  known  to  the 
criminal  law.  Held:  While  amended  re- 
turns may  not  be  prescribed  by  statute,  they 
nevertheless  fall  within  its  contemplation. 
—Levy  v.  United  States,  271  Fed.  942. 

Income,  Federal  —  Evasion  —  False 
Return. — In  an  indictment  for  conspiracy 
to  evade  paNnnent  of  an  income  tax,  the 
preparation,  signing  and  acknowledgment 
■of  a  false  return,  alleged  as  overt  acts, 
would  not  constitute  an  attempt  to  evade 
payment  of  the  tax.  However,  the  filing 
of  the  false  return  with  the  collector  would 


be   such   an   attempt.  —  United   States   v. 
Rachmil,  270  Fed.  869. 

Income,  Federal — Refund. — Plaintiffs 
seek  to  recover  excise  taxes  for  1909  and 
1910  paid  under  protest.  In  previous  liti- 
gation, recovery  was  held  to  be  barred  for 
failure  to  claim  a  refund  within  the  speci- 
fied time.  Subsequently,  in  the  act  of 
1916,  Revised  Stat.,  §3228  was  amended. 
Held:  the  1916  act  removed  the  legal  dis- 
ability which  prevented  the  government 
from  making  a  refund.  —  Public  Sennce 
Corporation  v.  Her  old,  273  Fed.  282  ;  see 
also  227  Fed.  491  ;  229  Fed.  902. 

Munitions  Manufacturer's  Tax — 
Persons  Liable  Excludes  Certain  As- 
sociations. —  Two   individuals  advanced 
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money  to  a  corporation  to  cover  expense  of 
securing  a  contract  for  the  manufacture  of 
munitions.  It  was  agreed  that  the  parties 
would  share  in  the  anticipated  profits. 
The  corporation  duly  returned  its  profits 
of  the  munitions  business,  deducting  as 
running  expenses  the  portions  of  the  profits 
paid  to  the  associated  individuals.  This 
deduction  was  disallowed  by  the  collector. 
Held:  The  profits  distributed  according  to 
agreement  in  no  way  entered  into  the  cost 
of  manufacturing  munitions  so  that  they 
could  not  be  regarded  as  expenses  of  manu- 
facture deductible  in  ascertaining  taxable 
net  profits. — Traylor  Engitieering  a^  Mfg. 
Co.  V.  Lederer,  271  Fed.  399. 

Stamp  Tax,  Federal  —  Exchange  of 
Bonds.  —  In  March  1917,  plaintiff,  pursu- 
ant to  authority  given  by  its  directors  and 
stockholders,  arranged  for  an  issue  of 
bonds,  payments  for  which  were  to  be 
made  by  subscribers  in  installments.  Tem- 
porary' bonds  were  delivered  in  May  1917 
and  the  permanent  certificates  executed 
and  delivered  in  May  1918.  The  War 
Revenue  Act  imposing  a  stamp  tax  on 
bonds  of  indebtedness  became  effective  De- 
cember 1,  1917.  It  was  urged  that  the  tax 
did  not  apply  to  this  issue  as  the  bonds 
were  delivered  before  the  effective  date  of 
the  act.  Held:  The  statute  does  not  in- 
tend to  impose  a  tax  upon  the  mere  ex- 
change of  permanent  bonds  for  temporary 
bonds  which  have  been  delivered.  —  Ed- 
wards V.  Chile  Copper  Co.,  273  Fed.  452. 

Stamp  Tax,  Federal — Chewing  Gum 
— When  Tax  Falls  Due.  —  The  federal 
stamp  tax  imposed  a  tax  upon  goods 
"  manufactured,  sold  or  removed  for  sale." 
Plaintiff  sought  to  redeem  unused  stamps 
which  had  been  placed  upon  goods  which 
had  been  removed  from  the  manufactory 
to  other  of  its  establishments  within  two 
years  from  the  date  of  the  application  for 
redemption.  The  court  held  that  the  re- 
moval made  the  goods  subject  to  tax  al- 
though they  had  not  been  sold  and  were 
not  under  contract  of  sale. — United  States 
v.  American  Chicle  Co.,  U.  S.  Sup.  Ct., 
June  1,  1921. 

Income,  State  —  Distribution  of 
Yield.  —  The  provisions  for  the  distribu- 
tion of  the  yield  of  the  Massachusetts  state 


income  tax  were  attacked,  as  violating  the 
due  process  and  equal  protection  clauses 
of  the  federal  constitution.  The  plan  of 
distribution  was  to  return  to  each  subdivi- 
sion a  gradually  diminishing  proportion  of 
the  difference  between  the  average  property 
tax  raised  therein  for  the  two  years  prior 
to  the  income  tax  and  the  tax  that  would 
be  produced  by  the  application  of  the  aver- 
age tax  rate  for  such  years  to  the  property 
actually  taxed  subsequent  to  the  income 
tax.  The  plan  eventually  will  result  in  a 
distribution  of  the  yield  of  the  income  tax 
in  the  same  proportion  as  the  state  tax  on 
property  still  subject  to  taxation. 

As  with  the  income  tax  law.  intangible 
property  was  practically  exempted  from 
taxation ;  the  result  is  that  certain  taxing 
districts,  where  large  amounts  of  income 
tax  will  be  collected,  will  not  receive  back 
all  of  such  amounts  but  they  will  be  in 
part  distributed  to  other  districts.  This 
effect  was  claimed  to  require  citizens  of  one 
district  to  contribute  towards  the  expenses 
of  others  from  which  they  received  no 
benefit  and  thus  to  deprive  them  of  due 
process  and  equal  protection. 

The  court  considered  the  questions  from 
the  broad  standpoint  of  state  policy  and 
held  that  such  policy  could  not  be  consid- 
ered subject  to  correction  by  the  federal 
constitution  or  the  judgment  of  the  court, 
unless  upon  such  flagrant  departure  from 
reasonable  equality  as  to  amount  to  spolia- 
tion; that  the  security  against  abuse  of 
power  and  unwise  legislation  resided  in 
the  interest,  wisdom  and  justice  of  the  rep- 
resentative body  and  in  its  relations  with 
its  constituents ;  that  considering  the  en- 
tire scheme  of  taxation  introduced  with  the 
income  tax  it  indicated  a  purpose  to  elim- 
inate the  evils  of  the  property  tax  and  that 
the  distribution  plan  was  an  important 
part  of  that  scheme,  designed  to  further 
such  purpose;  that  the  case  presented  was 
clearly  not  one  of  that  extreme  inequality 
in  taxation  of  which  the  federal  courts 
should  lay  hold  but  involved  a  question  of 
state  policy  which  the  people  have  been 
satisfied  to  leave  to  the  judgment,  patriot- 
ism and  sense  of  justice  of  representatives 
in  their  state  legislature. — Dane  v.  Jackson, 
Treasurer,  U.  S.  Sup.  Ct.,  June  1,  1921. 

Corporation  Income,  State — Alloca- 
tion TO  State  —  Deduction  of  Federal. 
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Taxes. — The  constitutionality  of  the  New 
York  corporation  franchise  tax,  based  on 
net  income,  and  the  legality  of  an  assess- 
ment made  thereunder,  were  called  in  ques- 
tion by  a  foreign  corporation  having  sales 
offices  in  the  state,  through  a  bill  in  equity 
filed  in  the  federal  court  to  restrain  col- 
lection. 

A  preliminary  question  was  as  to  juris- 
diction, and  it  appearing  that  the  law  re- 
quired the  deposit  of  the  tax  as  a  prerequi- 
site to  suit  to  review  the  assessment  and 
contained  no  provision  for  getting  it  back, 
the  court  held  that  remedy  at  law  was  not 
clearly  adequate. 

The  law  takes  as  the  basis  the  entire  net 
income  and  allocation  to  the  state  is  made 
upon  a  combination  of  property  and  bills 
receivable  arising  from  sales  in  the  state. 
The  court  referred  interestingly  to  the  doc- 
trine developed  by  recent  cases  that  a  state 
may  not,  in  taxing  income  or  property 
within  it.  use  a  measure  which  in  effect 
operates  to  tax  property  or  income  not 
Avithin  its  jurisdiction  and  stated  the  gen- 
eral principle  that  the  only  reason  for  re- 
garding property  without  the  state  was  in 
■order  to  find  the  true  value  of  local  prop- 
erty. Having  this  general  principle  in 
mind  the  court  proceeds  to  suggest  the  in- 
"herent  difficulties  in  all  rules  for  appor- 
tionment between  states  and  the  varying 
weight  to  be  given  to  the  factors  of  manu- 
facture and  sale  when  applied  to  a  given 
case,  observing  that  any  allocation  "  must 
be  more  or  less  arbitrary  and  fictitious  " 
and  that  "  one  must  proceed  by  a  more  or 
less  rough  di\'ision,  not  too  shocking  to 
preconceived  assumptions."  In  the  case  at 
bar  the  goods  were  manufactured  in  a  for- 
eign state  and  the  company  urged  that 
sales  in  New  York  should  not  be  taken  as 
all  due  to  New  York  a.ssets.  to  which  the 
court  agreed,  but  responded  that  it  was 
also  impossible  to  say  how  far  the  sales 
offices  in  New  York  contributed  to  foreign 
sales ;  that  sales  were  at  least  some  measure 
of  the  work  of  production  and  marketing, 
not  of  course  a  certain  measure  but  that 
nothing  was  such  ;  every  rule  must  work 
-unevenly  and  one  so  working  cannot  be 
held  to  deprive  a  state  of  the  power  to  tax 
l)ut  to  require  the  presumption  of  "  an 
honest  allocation  which  shall  avoid  gross 
inequities."  The  provisions  for  revision, 
upon  a  hearing,  were  held  to  give  latitude 


to  the  commission  to  go  beyond  the  for- 
mula of  the  statute  in  case  of  need  and 
thus  to  protect  the  statute  from  invalidity 
on  its  face. 

The  specific  assessment  was  then  consid- 
ered and  it  was  held  that  the  company 
was  bound  to  pursue  the  remedy  by  appli- 
cation for  revision  given  by  the  statute,  in 
order  to  pave  the  way  to  resort  to  a  court 
of  equity.  This  it  did  not  do  and  it  was 
therefore  held  not  the  victim  of  any  un- 
constitutional action  by  the  commission. 

The  remaining  question  was  as  to  the 
exclusion  of  federal  taxes  in  reaching  the 
net  income  used  as  the  basis  of  the  tax. 
This  was  held  not  to  render  the  act  uncon- 
stitutional on  the  ground  of  discrimination 
against  foreign  corporations  as  alleged  and 
the  state  was  held  to  be  entirely  free  to  tax 
as  an  independent  power  a  part  of  the 
same  income,  without  regard  to  the  action 
of  the  United  States,  subject  only  to  the 
limitation  that  it  must  treat  foreign  and 
domestic  corporations  alike.  The  bill  was 
dismissed.  —  Gorham  Mfg.  Co.  v.  Travis, 
U.  S.  Dist.  Ct..  Aug.  11,  1921. 

Corporation  Franchise  —  Basis  of 
Rate  on  Gross  Receipts. — Under  a  New 
Jersey  Act,  a  gross  earnings  tax  was  im- 
posed upon  a  water  company  doing  an  in- 
terstate business.  The  entire  gross  receipts 
of  the  company  were  $61,689.39,  of  which 
$49,774.96  was  the  amount  apportioned  to 
the  state  upon  the  ratio  of  the  mileage  of 
the  mains  in  the  highways  in  the  state  to 
the  entire  mileage.  The  rate  of  the  tax 
fixed  by  the  statute  was  5  per  cent,  except 
where  the  gross  receipts  did  not  exceed 
$50,000,  when  the  rate  was  2  per  cent. 
The  question  presented  was  whether  the 
rate  to  be  applied  was  determinable  upon 
the  entire  gross  receipts  or  upon  such  pro- 
portion thereof  as  the  mileage  of  the  mains 
in  the  public  streets  in  the  state  bore  to  the 
entire  mileage  of  the  company's  mains. 

The  court  after  stating  the  rule  that  the 
state  could,  as  a  condition  of  a  grant  to  do 
business,  require  payment  of  a  sum  based 
upon  gross  receipts  or  one  ascertained  in 
any  convenient  mode,  held  that  logical 
construction  of  the  provision  in  question, 
in  its  relation  to  the  entire  scheme,  was 
that  the  legislature  intended  to  adopt  the 
total  gross  receipts  as  a  basis  for  adminis- 
trative use  in  the  computation  of  the  tax 
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and  to  base  the  tax  upon  the  relative  abil- 
ities of  the  companies  coming  within  the 
act,  and  hence  the  rate  of  5  per  cent  was 
warranted. — Bergen  Aqueduct  Co.  v.  State 
Board  of  Taxes  and  Assessment,  112  Atl. 
881. 

Foreign  Corporation  License  —  In- 
terstate Commerce.  —  In  an  Arkansas 
case  the  court  examined  a  contract  between 
a  Minnesota  corporation  which  was  not 
authorized  to  do  business  in  the  state  of 
Arkansas  and  a  resident  of  that  state,  and 
concluded  that  the  relation  between  the 
corporation  and  the  individual  was  that  of 
vendor  and  vendee  and  that  the  selling  of 
goods  by  the  former  to  the  latter  consti- 
tuted interstate  commerce,  and  therefore 
the  corporation  was  not  required  to  comply 
with  an  Act  specifying  the  terms  and  con- 
ditions upon  which  foreign  corporations 
might  do  business  in  the  state. — Hogg  et  al. 
v.  /.  Watkins  Medical  Co.,  228  S.  W.  730. 

Public  Utility  Property  in  Wiscon- 
sin AND  Local  Levies.  —  Under  the  pro- 
visions of  the  Wisconsin  law  properties  of 
certain  public  utilities  are  assessed  by  the 
State  Tax  Commission  and  the  tax  on  such 
assessments  is  collected  by  the  state  and 
distributed  between  the  towns,  cities  and 
villages  in  which  such  property  is  located. 
The  County  Boards  are  required  to  deter- 
mine the  value  of  all  taxable  property, 
both  real  and  personal,  in  each  town,  city 
and  village,  and  the  aggregate  of  such 
values  constitute  the  county  assessment, 
upon  which  state  and  county  taxes  are  im- 
posed. In  this  case,  the  County  Board 
included  in  its  determination  of  the  value 
of  the  taxable  property  for  the  city  of 
Ashland  the  amount  of  $1,646,000,  which 
was  claimed  to  represent  the  value  of  the 
terminal  properties  assessed  by  the  State 
Tax  Commission,  and  w^hich  was  arrived 
at  by  capitalizing  the  tax  distributed  to 
said  city  at  the  local  tax  rate.  The  city 
commenced  certiorari  proceedings,  alleging 
that  such  action  was  illegal  and  would 
compel  it  to  pay  an  unjustly  large  propor- 
tion of  the  state  and  county  taxes,  and  that 
such  property  was  not  subject  to  local  as- 
sessment and  taxation. 

The  court  held  that  under  the  statutes 
the  property  in  question  was  declared  to  be 
personal  property   and   was  made  taxable 


by  the  State  Tax  Commission,  indicating 
the  legislative  intent  to  classify  such  prop- 
erty separately  from  other  property,  hence 
all  taxes  derived  by  cities  from  such  prop- 
erty belonged  to  them  without  impairment 
either  directly  or  indirectly,  and  therefore 
the  action  of  the  county  board  in  including 
the  value  of  such  property  was  without 
authority.  It  was  pointed  out  by  the  court 
that  the  local  assessors  had  no  duty  to 
perform  in  respect  to  the  assessment  of 
such  property,  and  that  there  was  no  re- 
quirement in  any  statute  that  the  value  of 
the  property  should  be  used  by  the  county 
board  in  the  process  of  apportionment  of 
taxes. — City  of  Ashland  v.  County  Board, 
182  N.  W.  342. 

Public  Utility — Basis  of  Valuation 
— Franchise  —  Net  Earnings  Rule — 
Rate  of  Capitalization.  —  The  test  of 
ascertaining  actual  cash  value  laid  down 
by  the  Louisiana  constitution  was  what  the 
property  as  an  established  system  would 
sell  for  at  private  sale.  In  this  case  the 
tangible  property  of  an  electric  railway 
company  was  assessed  at  $9 12,446,  the  cor- 
rectness of  which  was  not  disputed.  To 
this  sum  the  Board  of  State  Affairs  added 
two  items,  one  representing  what  they 
called  the  "  primary  franchise  ",  i.  e.  the 
right  to  occupy  streets,  which  they  fixed 
arbitrarily  at  $30,000.  The  other  item, 
which  they  termed  the  "  secondary  fran- 
chise",  was  valued  by  the  net  earnings 
rule,  which  was  applied  as  follows:  eight 
per  cent  of  the  value  of  the  tangible  prop- 
erty was  deducted  from  the  average  net 
earnings  for  a  period  of  five  years,  the 
balance  was  capitalized  at  six  per  cent 
and  the  resulting  figure  was  taken  as  the 
value  of  the  "  secondary  "  franchise. 

The  court  agreed  with  the  complainant 
that  there  was  no  justification  for  the  so- 
called  "  primary  "  franchise  value,  which 
was  urged  to  have  such  a  value  independ- 
ently of  the  operations,  holding  that  it 
mattered  not  what  valuation  might  have 
been  put  upon  it  before  its  value  had  been 
demonstrated  by  its  earning  capacity ;  that 
its  value  now  was  such  as  was  so  demon- 
strated ;  that  if  it  were  for  sale  its  value 
would  be  governed  by  its  earning  capacity 
and  nothing  more. 

The  court  further  sustained  the  lower 
court  in  allowing  as  a  deduction,  in  ascer- 
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taining  net  earnings,  the  average  ainiual 
cost  of  upkeep  and  replacements,  items 
which  had  been  rejected  by  tlie  board.  It 
reversed  the  lower  court  in  its  approval  of 
the  use  of  a  six  per  cent  capitalization  rate 
in  reaching  the  value  of  the  franchise, 
holding  that  the  earnings  should  be  capi- 
talized at  the  same  rate  allowed  as  a  return 
upon  the  tangible  property,  or  eight  per 
cent.  It  observed  that  the  net  earnings 
rule  would  be  fundamentally  wrong  if  this 
were  not  done ;  that  this  principle  had  been 
recognized  by  the  Supreme  Court  in  IVill- 
cox  V.  Consolidated  Gas  Co.,  212  U.  S.  19. 

Upon  the  appeal,  the  company  urged 
that  the  depreciation  deduction  should  be 
at  four  per  cent  of  the  value  of  the  tan- 
gible property  and  not  merely  the  value  of 
the  actual  replacements.  The  court  ex- 
pressed its  approval  of  the  principle  urged 
but  held  the  company  concluded  by  its 
failure  to  make  the  claim  in  its  original 
petition. 

Under  the  court's  decision  the  assess- 
ment was  ordered  reduced  from  a  total  of 
$1,002,2  79  to  $979,821  and  judgment,  as 
amended,  was  affirmed. — Baton  Rouge  Elec- 
tric Co.  V.  Board  of  State  Affairs,  89  So. 
244. 


In  a  companion  case  similar  disposition 
was  made  as  to  the  claim  that  the  capital- 
ization rate  used  should  be  the  same  as  the 
rate  applied  to  the  tangible  property  and 
also  as  to  the  illegality  of  an  arbitrary  as- 
sessment of  a  "  primary  "  franchise  which 
had  also  been  made  in  this  case.  The 
claim  that  interest  on  bonded  indebtedness 
should  be  included  as  a  deduction  in  de- 
termining the  net  earnings  for  capitaliza- 
tion, was  rejected,  the  court  holding  that 
such  item  was  no  different  from  dividends 
to  stockholders. — Baton  Rouge  Water  Works 
Co.  v.  Board  of  State  Affairs,  89  So.  247. 

Public  Utility  —  Cost  as  Basis  of 
Value.  —  A  telegraph  company  brought 
suit  to  reduce  its  assessment,  urging  tliat 
the  value  of  the  tangible  property  should 
be  the  cost  when  erected  plus  an  arbitrary 
percentage  and  minus  a  percentage  for  de- 
preciation. The  testimony  of  the  witnesses 
was  vague  and  the  company  made  no  at- 
tempt to  establish  what  the  property  as  an 
established  system  would  sell  for  at  private 
sale,  the  constitutional  basis  for  ascertain- 


ing actual  cash  value  for  purposes  of  assess- 
ment. It  was  argued  that  the  prices  of 
labor  and  material  in  1917  were  very  much 
higher  than  when  the  lines  were  constructed 
and  that  these  inflated  prices  should  not  be 
used  as  a  basis.  The  court  observed  that 
the  value  of  the  property  was  to  be  deter- 
mined as  of  the  year  of  the  assessment  and 
not  of  some  past  year  and  sustained  the 
assessment,  upon  the  ground  that  it  was 
presumed  to  be  correct  in  the  absence  of 
substantial  proof  to  the  contrary. — Mackey 
Telegraph  Co.  v.  Board  of  State  Affairs, 
89  So.  249. 

Public  Utility  Valuation  —  Equal- 
ization. —  In  a  recent  Nebraska  case  the 
court  in  passing  upon  the  assessment  of  a 
bridge  used  for  railroad  purposes,  said : 

"It  is  difficult  to  lay  down  any  hard  and  fast 
rule  for  the  determination  of  the  value  of  such 
structures  for  the  purpose  of  taxation.  All  of 
the  elements  which  go  to  make  up  value  should 
be  considered.  Generally  speaking,  the  cost  of 
construction,  the  life  of  the  structure,  deprecia- 
tion, cost  of  reproduction,  net  earnings,  value  of 
stocks  and  bonds  on  the  market  are  items  which 
are  considered.  None  of  these  elements  is  con- 
trolling, but  each  has  its  proper  bearing  upon 
the  ultimate  question  of  true  value,  so  that  in  the 
end  the  question  of  value  must  rest  in  the  sound 
judgment  of  the  tribunal  passing  upon  the  ques- 
tion giving  to  the  several  elements  their  proper 
weight." 

After  a  consideration  of  the  facts  and 
of  the  elements  determining  value,  the 
court  held  that  the  findings  of  the  Board 
of  Equalization  were  not  so  manifestly 
wrong  as  to  justify  disturbing  the  assess- 
ment. 

The  following  quotation  expresses  the 
view  of  the  court  on  the  question  of  equal- 
ization : 

"  While  undoubtedly  the  law  contemplates  that 
there  should  be  equality  in  taxation,  we  are  of 
the  view  that  the  i)lan  of  equalization  proposed 
by  appellant  is  not  the  proper  remedy.  The  rule 
is  now  settled  by  a  recent  decision  of  this  court 
that  when  property  is  assessed  at  its  true  value, 
and  other  property  in  the  district  is  assessed 
below  its  true  value,  the  proper  remedy  is  to  have 
the  property  assessed  below  its  true  value  raised, 
rather  than  to  have  property  assessed  at  its  true 
value  reduced.  Lincoln  Telephone  &  Telegraph 
Co.  V.  Johnson  County,  102  Neb.  254.  166  N.  W. 
627.  In  the  argument  of  appellant  the  soundness 
of  this  ruling  is  assailed,  and  authorities  in  other 
jurisdictions  are  cited  which  seem  at  variance 
with  our  holding.  We  are  not  willing,  however, 
to  recede  from  the  rule  of  that  case." 
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Sioiix  City  Bridge  Co.  v.  Dakota  County, 
182  N.  W.  485. 

Railroads — Equalization — Discrimi- 
nation—  Intangible  Property  Valua- 
tion. —  Suit  was  brought  by  the  receivers 
of  a  Teaxs  railroad  company  to  enjoin  the 
collection  of  certain  taxes  levied  upon  the 
value  of  its  intangible  property  as  deter- 
mined by  the  State  Tax  Board  and  appor- 
tioned to  a  county. 

Preliminary  to  the  discussion  of  the  main 
issues  in  the  case,  the  court  observed  that 
the  valuation  of  the  Tax  Board  was  a 
quasi-judicial  act,  and  as  the  action  was 
an  attack  upon  the  judgment  of  a  quasi- 
judicial  tribunal,  except  in  case  of  fraud 
or  something  equivalent  thereto,  lack  of 
jurisdiction,  obvious  violation  of  the  law 
or  the  adoption  of  a  fundamentally  wrong 
principle  or  method  of  valuation,  such  an 
attack  could  not  be  sustained. 

The  court  held  that  there  was  no  evi- 
dence that  the  board  acted  arbitrarily,  or 
that  the  assessment  was  reached  by  fraud, 
bad  faith  or  other  improper  motives,  and 
that  it  represented  the  best  judgment  of  the 
board  after  a  consideration  of  all  the  evi- 
dence before  it,  and  therefore  upheld  the 
assessment. 

Passing  upon  the  claim  that  the  com- 
pany had  no  intangible  property  because  it 
was  in  the  hands  of  receivers  on  account 
of  its  inability  to  meet  interest  payments, 
the  court,  upon  the  authority  of  State  Rail- 
road Tax  Cases.  92  U.  S.  575,  held  that 
such  fact  did  not  conclusively  establish  the 
non-existence  of  intangible  values,  and  re- 
marked that  an  active  receivership  was  a 
recognition  of  the  existence  of  intangible 
values. 

The  receivers  contended  that  the  value 
of  the  company's  tangible  property,  as 
stated  in  its  report  to  the  board,  and  cor- 
rected by  certain  evidence  submitted  at  a 
hearing  before  the  board,  should  have  been 
accepted  by  the  board,  on  the  theory  that 
the  company  was  bound  by  such  value,  and 
that  the  failure  of  the  board  to  use  such 
valuation  resulted  in  an  undervaluation  of 
the  tangible  property  and  an  overvaluation 
of  the  intangible  property.  The  court  an- 
swered this  objection  by  stating  that  the 
board  was  not  bound  to  accept  as  true  the 
evidence  correcting  the  value  of  the  tan- 
gible property,  and  as  it  appeared  that  the 


value  of  such  property,  as  found  by  the 
board,  was  far  in  excess  of  the  assessed 
value  of  such  property,  and  of  the  value  of 
the  entire  property  shown  under  the  net 
earnings  rule  contended  for  by  the  com- 
pany, and  equalled  the  value  shown  in  the 
return,  such  value  could  not  be  deemed 
arbitrary  or  unreasonable. 

The  company  also  claimed  discrimina- 
tion, alleging  that  tangible  property  was 
assessed  in  the  county  at  38  per  cent  of 
full  value,  while  its  intangible  property  as 
fixed  by  the  board  was  at  full  value.  The 
court  admitted  that  while  it  was  well  settled 
that  the  intangible  property  could  not  be 
assessed  at  a  greater  proportion  of  full 
value  than  other  property  in  the  state,  it 
was  equally  well  settled  that  if  it  appeared 
that  the  tangible  property  of  a  company 
was  assessed  below  the  value  at  which  tan- 
gible property  generally  in  the  county  was 
assessed,  and  that  the  overvaluation  of  the 
intangible  was  offset  by  the  undervaluation 
of  the  tangible  as  a  result  of  which  the 
company  was  called  upon  to  pay  no  more 
than  others,  no  relief  in  equity  could  be 
had. 

The  court  was  also  a.sked  to  declare  the 
"  Intangible  Assets  Act  "  unconstitutional 
because  it  authorized  a  double  taxation  of 
intangibles.  The  court  held  that  the  word 
"  intangible  "  when  it  first  appears  in  sec- 
tion one  of  the  act  was  a  manifest  clerical 
error;  that  the  intangible  property  of  a 
railway  could  be  assessed  only  by  the  State 
Tax  Board,  and  that  the  act  neither  re- 
quired nor  authorized  double  taxation. — • 
Druesdmv  v.  Baker,  229  S.  W.  493. 

Public  Purpose  —  Municipal  Opera- 
tion OF  Railroad.  —  Massachusetts  legis- 
lation under  which  railway  property  owned, 
controlled  or  leased  by  the  Boston  Elevated 
Railway  Company  in  the  city  and  vicinity, 
including  that  owned  by  the  city  and 
leased  to  the  company,  was  taken  over  by 
the  state  for  public  operation  was  attacked 
by  the  city  on  constitutional  grounds. 

Objection  was  made  to  the  provision 
levying  an  assessment  for  deficiency  aris- 
ing from  operation,  upon  the  cities  and 
towns  in  which  the  railway  was  operated, 
in  proportion  to  the  number  of  persons 
using  the  service,  because  some  of  the 
taxes  raised  from  the  city  of  Boston  were 
due  to  a  deficiency  which  was  caused  in 
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part  by  the  pa^inents  to  that  city  under  its 
lease  with  the  railway  company,  which  was 
assmned  by  the  state. 

The  court  held  that  the  provision  in 
question  was  not  unconstitutional  because  it 
was  an  exercise  of  the  power  of  taxation 
for  a  public  purpose  for  which  public 
money  could  be  appropriated,  and  the  tax 
was  levied  in  a  manner  long  sanctioned  by 
the  customs  of  the  state.  Concerning  the 
objection  that  some  of  the  money  raised 
would  go  toward  making  up  a  defic- 
iency caused  in  part  by  the  rental  pay- 
ments, the  court  said  that  this  was  not  de- 
cisive, because  the  two  capacities  of  the 
city  were  entirely  separate  and  discon- 
nected, and  the  making  of  the  lease  could 
in  no  way  impair  or  limit  the  right  of  the 
state  to  tax  for  any  lawful  purpose,  and  the 
circumstance  that  an  existing  municipal 
governmental  agency  was  used  for  the  as- 
sessment and  collection  of  a  tax  for  a  pub- 
lic purpose,  gave  such  municipal  govern- 
mental agency,  so  far  as  it  had  private  pro- 
prietary rights,  no  ground  for  just  com- 
plaint.— City  of  Boston  v.  Treasurer  and 
Receiver  General,  130  N.  E.  390. 


The  City  of  Chelsea  also  attacked  the 
legislation  above  referred  to  upon  the 
groimd  that  the  act  was  imconstitutional 
because  it  contained  no  provision  for  notice 
and  a  hearing  before  the  determination  by 
the  trustees  of  the  amount  of  the  deficiency. 
The  court  rejected  this,  holding  that  the 
tax  was  in  respect  to  an  enterprise  purely 
public  in  its  nature,  and  that  there  was 
no  greater  right  to  notice  and  hearing  in 
the  ascertainment  of  such  a  tax  than  in 
the  levying  of  the  ordinary  annual  state 
tax. 

A  claim  based  upon  the  "  due  process  " 
clause  of  the  constitution  was  made.  The 
court  held  that  the  petition  failed  to  set 
out  any  private  property  right  of  the  city 
which  was  in  any  way  related  by  the  as- 
sessment, and  that  it  was  not  open  to  doubt 
that  the  General  Court  might  create  a  dis- 
trict and  name  the  municipalities  of  which 
it  should  be  composed  for  the  purpose  of 
bearing  some  particular  tax  burden,  which 
it  should  determine  to  have  relation  there- 
to, and  in  so  doing  it  was  not  compelled 
to  give  notice  or  provide  for  hearings. 

Concerning  the  claim  that  the  trustees 
charged  with  the  operation  of  the  railroad, 


in  determining  the  proportion  of  persons 
using  the  service  in  the  several  cities  and 
towns  proceeded  arbitrarily,  unjustly  and 
illegally,  the  court  held  that  the  method 
was  based  upon  actual  counts  made  at 
typical  periods  and  could  not  be  said  to  be 
illegal,  especially  as  no  better  method,  was 
suggested  by  the  city. — City  of  Chelsea  v.. 
Treasurer  and  Receiver  General,  130  N_ 
E.  397. 

Bank  Shares — Other  Moneyed  Cap- 
ital— Discrimination — Classification. 
— A  recent  decision  by  the  United  States 
Supreme  Court  has  directed  general  atten- 
tion to  the  application  of  the  United  States 
Revised  Statutes,  to  the  taxation  of  shares 
of  national  banks.  It  has  been  the  general 
understanding  that  classification  of  intan- 
gible property  of  individuals  and  taxing  it 
at  a  low  rate  did  not  effect  a  discrimina- 
tion against  such  shares  so  long  as  the 
taxation  thereof  was  placed  upon  substan- 
tial uniformity  with  the  tax  upon  shares  of 
state  banks  and  trust  companies,  the  gen- 
eral principle  being  deemed  to  be  that 
national  bank  shares  were  required  to  be 
taxed  like  other  "  competing "  capital, 
which  was  thought  to  be  that  invested  in 
the  businesses  above  mentioned.  This  gen- 
eral understanding,  which  is  reflected  in: 
the  existing  tax  laws  of  many  states,  ap- 
pears now  to  be  incorrect  and  as  a  result, 
amendment  of  the  federal  law  and  of 
nimierous  state  laws  seems  to  be  required, 
if  the  taxation  of  national  banks  is  to  be 
continued. 

The  Virginia  statutes  authorized  the  im- 
position of  a  tax  for  state  purposes  on 
national  and  state  bank  shares,  at  the  rate 
of  35  cents  upon  the  $100  valuation  and  a 
tax  for  city  purposes  at  the  rate  of  $1.40, 
while  upon  intangible  personal  property  in 
general,  the  state  rate  was  65  cents  and  the 
city  rate  30  cents. 

The  bank  in  question  brought  suit  to 
correct  the  assessment  as  repugnant  to  Sec- 
tion 5219  Rev.  St.,  U.  S.  Its  evidence 
showed  without  dispute  the  imposition  of 
taxes  at  the  higher  rate  upon  an  aggregate 
of  $8,000,000  of  national  bank  shares  and 
upon  $6,000,000  of  state  bank  and  trust 
company  shares,  while  the  lower  rates  were 
imi)osed  upon  an  aggregate  of  $6,250,000 
of  l)onds,  notes  etc.  in  the  hands  of  indi- 
viduals  and    others.      It   was   also   shown 
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without  dispute  that  moneyed  capital  in 
the  hands  of  individuals  came  into  compe- 
tition with  the  national  banks  in  the  loan 
market. 

The  state  courts  made  no  findings  of 
fact,  relying  upon  their  view  of  the  appli- 
cable law,  making  such  findings  immate- 
rial. This  view  was  that  expressed  above, 
which  the  Supreme  Court  held  too  narrow, 
observing  that  by  repeated  decisions  it  had 
become  established  that  the  words  "  mon- 
eyed capital  in  the  hands  of  individual 
citizens "  contained  in  the  Revised  Stat- 
utes, included  something  besides  shares  in 
banking  and  other  corporations  which  enter 
into  direct  competition  with  national 
banks ;  that  they  included  "  moneys  in- 
vested in  private  banks  and  investments  of 
individuals  in  securities  that  represent 
money  at  interest  and  other  evidences  of 
indebtedness  such  as  normally  enter  into 
the  business  of  banking."  Quotations  from 
the  opinions  in  Evansville  Bank  v.  Brit  ton, 
105  U.  S.  322;  Mercantile  Bank  v.  New 
York,  121  U.  S.  138;  Boyer  v.  Boyer,  113 
U.  S.  689  ;  Ba7ik  of  Commerce  v.  Seattle, 
166  U.  S.  463,  are  given  and  Amoskeag 
Sav.  Bk.  v.  Purdv,  231  U.  S.  373,  and 
Nafl  Bk.  V.  Chapman,  173  U.  S.  205,  are 
cited  as  supporting  the  doctrine  thus  an- 
nounced. 

It  was  held  that  the  taxation  in  question 
exceeded  the  limitation  prescribed  by  Sec- 
tion 5219  Rev.  St.  and  was  invalid. — Mer- 
chants Nat.  Bk.  V.  City  of  Richmond,  U. 
S.  Sup.  Ct.,  June  6,  1921. 


The  serious  and  far-reaching  effect  of 
the  above  decision  is  emphasized  by  a 
similar  earlier  decision,  rendered  by  the 
District  Court  in  a  North  Dakota  case  in 
which  the  "  moneys  and  credits "  law  of 
that  state  Avas  held  to  discriminate  against 
national  bank  shares  and  collection  of 
taxes  levied  against  the  latter  was  re- 
strained. 

The  court  relied  upon  the  decisions  in 
Boyer  v.  Boyer,  113  U.  S.  689,  and  Evans- 
ville Bank  V.  Britton,  105  U.  S.  322,  from 
which  pertinent  extracts  were  quoted  at 
length. 

The  exemptions  in  favor  of  "  moneys 
and  credits",  which  were  held  "other 
moneyed  capital  ",  contained  in  the  act  in 
question,  which  were  not  extended  to 
national  bank  shares,  were  held  of  such  a 


substantial  character  in  amount  as  to  show 
that  discrimination  against  such  shares  was 
serious  and  real,  entitling  the  complainant 
bank  to  the  relief  sought. — First  Nat.  Bk. 
of  Fargo  V.  Eddy,  Treasurer,  U.  S.  Dist. 
Ct.,  Dist  of  No.  Dak.,  April  2,  1920. 

Inheritance,  Federal  —  Community 
Property. — In  applying  the  federal  estate 
tax  levied  by  the  act  of  1916,  the  federal 
courts  are  bound  by  the  decisions  of  the 
state  court  construing  local  statutes.  In 
California,  under  recent  legislation,  the 
surviving  widow  does  not  take  her  interest 
in  community  property  as  heir.  Conse- 
quently, her  interest  was  held  not  subject 
to  the  federal  tax  imposed  on  the  transfer 
of  a  decedent's  estate.  In  all  the  com- 
munity property  states,  the  interest  of  the 
widow  is  exempt  from  estate  tax. — Blum  v. 
Warden,  270  Fed.  309. 

Inheritance,  Federal  —  Trust  Pow- 
ers.— Property  was  left  in  trust  by  will  of 
a  testator  who  died  prior  to  1916,  the  in- 
come to  be  paid  for  life  to  a  son.  The 
latter  was  granted  power  to  dispose  of  the 
remainder  by  will,  which  power  he  exer- 
cised after  1916.  Held:  The  exercise  of 
the  power  was  not  subject  to  tax.  —  Eber- 
sole  V.  McGrath,  271  Fed.  995. 

Inheritance,  State — Deduction  of 
Federal  Estate  Tax — "Administration 
Expenses  "  —  "  Right  to  Transfer  " — 
"  Right  to  Receive  ".  —  By  a  majority 
opinion  the  Rhode  Island  Court  has  held 
that  the  amount  paid  as  a  federal  estate 
tax  is  not  deductible  as  an  administration 
expense,  nor  as  diminishing  the  amount 
transferred  or  the  amount  received. 

Petitioners  contended  that  the  expression 
"  expenses  of  administration "  in  the  act 
should  be  broadly  construed  so  as  to  in- 
clude the  federal  tax.  The  court,  how- 
ever, held  that  this  was  an  unwarranted 
construction  and  that  its  meaning  was  no 
different  than  as  used  elsewhere  in  the 
Rhode  Island  statutes  relating  to  probate 
matters,  and  that  it  referred  to  disburse- 
ments made  by  a  personal  representative  in 
probate  proceedings  or  in  matters  relating 
thereto,  and  disbursements  made  in  reduc- 
ing to  possession  the  assets  of  an  estate. 
It  did  not  include  fimeral  expenses  or 
allowances  for  support  of  the  family.     It 
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was  clear  that  the  last  mentioned  disburse- 
ments approached  much  nearer  the  classifi- 
cation "  expense  of  administration  "  than 
did  a  federal  estate  tax. 

This  holding  is  apparently  not  in  con- 
flict with  other  courts,  as  the  case  turns 
jiurely  on  a  construction  of  the  Rhode 
Island  statute  and  as  construed  by  the 
court  the  pajnnent  of  a  federal  tax,  though 
a  proper  disbursement  by  an  executor  or 
administrator,  "  should  not  be  treated  as  an 
expense  of  administration  within  the  mean- 
ing of  that  expression  in  the  Rhode  Island 
Inheritance  Tax  Act." 

Petitioners  further  contended  that  the 
amount  of  the  federal  tax  should  be  de- 
ducted, for  the  reason  that  neither  the 
right  to  transfer  nor  the  right  to  receive 
was  exercised  upon  that  portion  of  the 
testator's  estate. 

The  court  states  that  the  difTerence  in 
the  decisions  on  this  point  is  not  one  of 
principle  but  lies  in  the  construction  of 
varying  statutes,  some  courts  finding  the 
legislative  intent  to  be  that  the  tax  is  to 
be  measured  by  the  value  of  the  property 
transferred  at  the  instant  of  death ;  others 
that  the  proper  measure  is  the  value  of 
the  property  actually  received.  The  court 
finds  that  under  the  Rhode  Island  act  the 
measure  of  the  taxes  on  the  right  to  trans- 
fer and  the  right  to  receive  is  the  value  of 
the  property  at  the  instant  of  death,  which 
the  laws  of  Rhode  Island  permit  to  be 
transferred,  and  those  laws  permit  the 
transfer  of  all  property  owned  by  the  de- 
ceased, except  such  as  is  necessary  to  pay 
debts,  funeral  expenses,  expenses  of  admin- 
istering the  estate  and  other  allowances 
made  by  the  probate  court.  Upon  the 
right  to  thus  transfer  property  Rhode 
Island  imposes  a  tax,  and  in  addition, 
under  section  5,  it  imposes  a  tax  on  the 
"  full  and  fair  cash  value  of  the  property 
transferred  ",  as  a  tax  on  the  right  to  re- 
ceive. 

The  federal  government  also  imposes  a 
tax  on  this  right  to  transfer  —  a  right 
granted  by  the  state,  but  it  does  not  affect 
that  right  or  alter  the  devolution  of  prop- 
erty. The  federal  government  cannot  in- 
terfere with  the  state's  taxing  power,  al- 
though it  may  select  the  same  subject  on 
which  to  impose  a  tax  and  may  use  the 
same  measure  in  determining  the  tax,  but 
the  use  of  this  measure  should  not  diminisli 


the  state's  measure.  The  amount  paid  the 
federal  government  reduces  the  amount 
actually  received  by  the  beneficiaries  of  the 
estate.  It  does  not,  however,  diminish  the 
amount  permitted  under  the  Rhode  Island 
law  to  be  transferred  by  the  deceased  to 
the  beneficiaries.  —  Hazard  et  al.  v.  Zenas 
W.  Bliss  et  al.,  113  Atl.  469. 

Inheritance,  State — Appraiser's  Re- 
port— Omission  of  Assets  as  Res  Adju- 
nicATA. — Where  at  the  time  of  decedent's 
death  a  will  was  incorrectly  construed  by 
all  concerned  so  that  the  existence  of  cer- 
tain reversionary  rights  was  not  appre- 
ciated, the  failure  of  the  appraiser's  report 
and  of  the  order  thereon  to  mention  such 
rights  is  not  an  adjudication  that  they  did 
not  exist  and  a  proceeding  to  assess  the 
transfer  tax  may  be  brought  when  the  re- 
version has  actually  passed.  The  assess- 
ment being  made  in  the  original  estate 
assesses  those  benefited  by  the  transfer. — 
In  re  Difff's  Estate.  186  New  York  Supp. 
259;  In  re  Carey's  Estate,  186  New  York 
Supp.  261. 

Inheritance,  State  —  Investment — 
Fair  Market  Value.  —  The  New  York 
Surrogates'  Court  held  that  in  estimating 
the  value  of  investments  for  transfer  tax 
purposes,  funeral  and  administration  ex- 
penses, commissions  and  debts  should  be 
considered.  —  In  re  Kolb's  Estate,  186  N. 
Y.  Supp.  670;  In  re  Kenfs  Estate,  186  N. 
Y.  Supp.  669. 

Inheritance,  State  —  Exemption. — 
The  exemption  for  the  benefit  of  educa- 
tional, charitable  or  benevolent  associations 
does  not  apply  to  a  family  association 
whose  object  was  to  educate  members  of  a 
family,  to  assist  the  poor  and  needy  mem- 
bers thereof,  to  collect  portraits,  heirlooms, 
hooks  etc.  dealing  with  the  family  history, 
to  care  for  burial  plots,  to  contribute 
toward  educational  institutions,  other  than 
family  institutions,  if  the  directors  pro- 
vided. The  fact  that  the  main  benefit  was 
limited  to  the  kin  of  the  testator  and  that 
the  object  of  the  donation  had  no  public 
aspect  furnished  the  ground  for  the  de- 
cision, particularly  because  under  the  fifth 
clause  it  was  quite  possible  that  no  chari- 
table purpose  with  a  public  aspect  would 
ever  be  subserved.  —  hi  re  Beek man's  Es- 
tate, 186  N.  Y.  Supp.  674. 
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Inheritance,  State  —  Investment — 
Value.  —  The  New  York  County  Surro- 
gate's Court  holds  that  in  fixing  the  "  ap- 
praised inventory  value "  of  an  "  invest- 
ment "  under  section  330  of  the  Tax  Law 
(now  repealed)  interest  accrued  at  the  date 
of  decedent's  death  shall  not  be  included. 
This  is  simply  a  strict  construction  of  a 
section  imposing  a  penalty  tax  on  trans- 
fers. The  Bronx  County  Surrogate's 
Court  holds  to  the  contrary. — In  re  Yaw- 
key's  Estate,  187  N.  Y.  Supp.  830;  In  re 
Kolb's  Estate,  186  N.  Y.  Supp.  670. 

Inheritance,  State — Domicile. — In  a 
recent  New  Jersey  case  the  question  of 
domicile  was  involved.  The  testatrix  and 
her  husband  had  resided  together  both  in 
Atlantic  City,  New  Jersey,  and  Philadel- 
phia, Pennsylvania,  and  it  did  not  appear 
that  there  was  a  conscious  determination 
upon  the  part  of  the  husband  to  select  one 
rather  than  the  other  as  his  legal  domicile 
until  the  illness  of  the  testatrix  in  Decem- 
ber, 1918,  when  he  inquired  of  the  assessor 
in  Philadelphia  if  he  was  assessed.  The 
assessor  informed  him  that  he  was  not  and 
took  his  name  for  future  reference  and 
placed  the  same  upon  his  blotter.  Later, 
upon  the  decease  of  the  testatrix  he  again 
inquired  and  was  told  that  his  name  was 
still  upon  the  blotter  for  the  coming  assess- 
ment. The  court  held  that  the  choosing 
by  the  husband  of  Philadelphia  as  the 
place  to  be  assessed,  proved  the  selection 
of  that  city  as  his  domicile.  —  In  re  Paul- 
lin's  Will,  113  Atl.  240. 

Inheritance,  State — Lien.  —  Action 
was  brought  to  compel  the  specific  perform- 
ance of  a  contract  to  purchase  real  estate 
and  was  resisted  on  the  ground  that  the 
property  was  subject  to  liens  for  taxes  im- 
posed by  the  New  Jersey  Collateral  Inheri- 
tance Tax  Act.  The  court  examined  the 
act,  having  in  mind  the  rule  that  taxes 
become  liens  on  property  only  by  express 
legislation  and  can  be  collected  only  in  the 
manner  prescribed  by  statute,  and  held 
that  specific  liens  were  declared  imder  the 
act  only  in  cases  where  a  life  estate  was 
created,  with  the  remainder  passing  to  col- 
lateral heirs,  or  where  legacies  were  de- 
clared in  the  will  a  charge  upon  real  estate. 
As  the  lien  claimed  did  not  come  within 
these  two  classes,  it  was  held  that  none 
existtd.—Archibald  v.  Maurath,  1 13  Atl.  6. 


License  —  Uniformit\"  —  Classifica- 
tion OF  Municipalities.  —  Under  the 
authority  of  a  legislative  act,  a  city  of  the 
third  class  in  Pennsylvania  adopted  an 
ordinance  imposing  a  license  tax  upon 
grocers.  This  was  attacked  on  the  ground 
that  the  act  and  ordinance  violated  the 
provisions  of  the  constitution  forbidding 
the  passage  of  local  or  special  laws  regu- 
lating the  affairs  of  cities  and  requiring- 
uniformity  in  taxation. 

The  court  in  disposing  of  the  first  con- 
tention invoked  the  doctrine  that  the  tax- 
ing power  of  the  state  was  vested  abso- 
lutely in  the  legislature,  with  no  other 
limitations  upon  its  exercise  than  the  fed- 
eral and  state  constitutions  and  the  laws  of 
the  United  States,  and  may  be  delegated  to 
municipalities  of  the  state. 

As  to  the  second  question,  the  court  held 
that  unless  the  right  to  levy  taxes  upon 
different  subjects  in  the  different  classes  of 
municipalities  was  recognized  and  if  the 
objects  of  taxation  in  all  municipalities  of 
the  state  must  be  the  same,  the  result  would 
be  a  tax  system  so  rigid  that  it  would  not 
yield  to  the  different  requirements  of  the 
cities  of  the  state  which  were  imperatively 
necessar\'  to  be  recognized.  —  Glouser  v. 
City  of  Reading,  113  Atl.  188. 

License — Effect  of  Lack  of  License. 
— In  a  recent  Alabama  action  for  commis- 
sion on  the  sale  of  real  estate  it  was  in- 
sisted by  the  defendant  that  the  absence  of 
a  showing  by  the  plaintiffs  that  they  were 
in  fact  licensed  to  carry  on  the  business  of 
real  estate  brokerage  was  a  good  defense. 
The  court  held  that  while  the  authorities 
were  not  in  harmony  in  their  application 
of  the  general  principles,  the  basis  of  the 
decisions  seemed  to  be  that  if  the  license 
was  imposed  for  revenue  only  and  not 
under  the  police  power,  the  penalty  for 
acting  without  a  license  was  visited  upon 
the  person  and  not  upon  the  business,  and' 
that  contracts  made  in  carrying  on  the 
business  were  not  void  unless  the  state  ex- 
pressly prohibited  or  vitiated  them. — Mor- 
gan V.  Watley  df  Watley,  87  So.  846. 

License — Retroactive  Ordinance. — 
In  an  Alabama  case  it  was  held  that  the 
legislature  might  delegate  the  power  to 
enact  ordinances  imposing  vehicle  taxes  to-- 
the  various  County  Commissioners  in  the 
state,  hence  an  ordinance  imposing  such  a 


80 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


[Vol.  VII 


tax  for  the  calendar  year,  adopted  in  April, 
pursuant  to  such  delegation,  was  not  for- 
bidden by  the  constitution,  because  the 
legislature  might  pass  laws  comprehending 
past  transactions,  when  such  laws  did  not 
impair  vested  rights  or  the  obligations  of 
contracts. — McClure  v.  State.  88  So.  35. 

License  —  Two  Taxes  on  the  Same 
Business.  —  Under  the  license  tax  provis- 
ions of  the  Tennessee  Revenue  Act,  two 
license  taxes  were  demanded  of  a  dealer  in 
automobiles  who  also  dealt  in  automobile 
accessories,  one  was  as  an  automobile  dealer 
and  the  other  as  a  dealer  in  accessories. 
The  dealer  paid  both  taxes  and  brought 
suit  to  recover  back  the  tax  paid  as  a 
dealer  in  accessories.  The  court  held  that 
dealing  in  accessories  was  an  integral  part 
of  dealing  in  automobiles  and  that  it  would 
not  be  presumed,  in  the  absence  of  express 
language  to  that  effect,  that  the  legislature 
intended  to  impose  a  special  privilege  tax 
on  an  integral  part  of  a  business  alreadv 
idiXtd.—Stockell  V.  H alley,  229  S.  W.  382. 

License  —  Interstate  Commerce — 
Severabilitv'  of  Act  Imposing  License 
Tax.  —  Upon  review  of  a  final  decree  of 
the  District  Court,  the  Supreme  Court  ex- 
amined anew  the  New  Mexico  act,  impos- 
ing license  and  excise  taxes  upon  distribu- 
tors of  gasoline,  the  previous  review  of  a 
temporary  order  being  reported  in  252  U. 

5.  444. 

The  holding  of  the  District  Court  that 
as  to  the  license  tax,  the  act  was  not  sever- 
able and  as  the  tax  applied  to  all  stations 
for  the  supply  of  oil,  whether  sold  in  the 
original  packages  or  from  bulk,  according 
to  the  customer's  order,  it  was  void  as  a 
burden  on  interstate  commerce. 

As  to  the  excise  tax  based  on  sales  at  so 
much  per  gallon  and  on  oil  used  by  the 
plaintiff  in  its  supply  wagons,  the  court 
held  the  act  severable  and  that  the  tax 
could  be  collected  upon  the  oil  not  sold  in 
original  packages,  following  its  earlier  de- 
cision. —  Bowman,  Attorney  General  v. 
Continental  Oil  Co.,  U.  S.  Sup.  Ct.,  June 

6,  1921. 

License — Foreign  Corporation — Dis- 
crimination—  Interstate  Commerce. — 
Under  a  North  Carolina  statute  a  license 
tax  was  sought  to  be  collected  from  for- 


eign corporations  selling  automobiles  and 
trucks  through  resident  corporations.  Pay- 
ment was  resisted  upon  constitutional  objec- 
tions based  first  upon  the  contention  that 
a  provision  of  the  act  reduced  the  tax  to 
one-fifth  of  its  amount  if  the  manufacturer 
had  three-fourths  of  his  assets  invested  in 
lx)nds  of  the  state  or  some  of  its  munici- 
palities or  in  property  returned  for  taxa- 
tion in  the  state.  The  court  held  the  pro- 
vision as  to  investment  in  bonds  to  be  a 
perilous  power  to  concede  to  the  states,  as 
under  it  they  could  practically  prevent  all 
commerce  of  such  corporations.  It  also 
held  that  the  provision  as  to  investment  in 
taxable  property  in  the  state  operated  as  a 
real  discrimination  against  a  non-resident 
manufacturer  and  was  offensive  to  the 
Fourteenth  Amendment. 

The  second  contention  was  based  upon 
the  Commerce  Clause  which  the  court  held 
was  violated,  as  the  plaintiffs  were  found 
by  the  state  court  to  be  acting  through  resi- 
dent agents,  the  sale  of  their  products  being 
thus  liable  to  prohibition  through  the  dis- 
criminating tax. — Bethlehem  Motors  Cor- 
poration V.  Flynt,  U.  S.  Sup.  Ct.,  June  1, 
1921. 

Exemption — Strict  Compliance  with 
Exemption  Statute  Required.  —  In  this 
case  an  Odd  Fellow's  Temple  Association 
claimed  exemption  from  assessment  on  the 
ground  that  their  building  was  "  property 
of  a  fraternal  corporation  used  for  meet- 
ing of  its  members  .  .  .  the  entire  net  in- 
come of  which  ...  is  exclusively  applied 
...  to  build,  furnish  and  maintain  asy- 
lums ...  or  schools  for  the  free  educa- 
tion or  relief  of  the  members  ...  or  for 
the  relief  .  .  .  "  of  the  members  and  their 
families. 

The  exemption  was  refused  for  the  fol- 
lowing reasons : 

First,  because  the  by-laws  permitted  the 
use  of  surplus  moneys  received  from  the 
building  for  other  benevolent  purposes 
than  those  specified  in  the  statute ;  and 

Second,  because  it  appeared  that  the 
building  had  been  devoted  to  the  uses  of 
others  than  the  Odd  Fellows  and  to  subordi- 
nate bodies,  such  as  public  bowling  alleys 
and  pool  parlors,  dances,  etc.  —  People  e.x 
rel.  SchenectaJy  Odd  Fello^vs  Temple  As- 
sociation v.  AfcAfillan  et  al.,  City  Asses- 
sors. 187  N.  Y.  Supp.  471. 
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Exemption  —  Religious  Purposes. — 
The  provisions  of  the  South  Dakota  Con- 
stitution providing  that  the  legislature 
shall  by  general  law  exempt  from  taxation 
property  used  exclusively  for  religious 
purposes  was  construed  by  the  Supreme 
Court  of  that  state  to  cover  land  and  the 
building  thereon  used  as  a  parsonage.  The 
court  considered  numerous  and  conflicting 
decisions  and  concluded  that  the  constitu- 
tional provision  in  question  did  not  require 
an  unreasonable  construction  against  ex- 
emption, and  therefore  where  it  appeared 
that  the  property  used  as  a  parsonage  was 
an  important  part  of  the  whole  religious 
plant,  common  sense  dictated  that  the 
whole  plant  should  be  treated  as  an  entity 
and  the  whole  deemed  used  for  religious 
purposes. — State  ex  rcl.  Eveland  v.  Erick- 
son.  182  N.  W.  315. 

Exemptions  —  Religious  and  Chari- 
table Purposes. — A  recent  Nebraska  case 
involved  the  question  whether  certain  real 
estate  owmed  by  the  Scottish  Rite  body  of 
the  Masonic  order  was  exempt  from  taxa- 
tion under  a  statute  exempting  property 
used  exclusively  for  religious  and  chari- 
table purposes.  The  court,  after  consider- 
ing the  evidence,  concluded  that  the  chari- 
table activities  of  the  society  were  not  such 
as  to  show  that  it  was  engaged  in  practical 
charity  as  its  principal  object  and  that  the 
requirement  of  its  membership  to  believe 
in  a  Supreme  Being,  the  saying  of  prayers 
and  the  teaching  of  morality  at  its  meet- 
ings were  not  sufficient  to  characterize  the 
body  as  a  religious  organization,  hence  the  ■ 
property  in  question  was  held  not  exempt. 
— Scottish  Rite  Building  Co.  v.  Lancaster 
County.  182  N.  \V.  574. 

Exemptions  —  Charitable  Organiza- 
tion.— A  Nebraska  case  involved  the  ques- 
tion of  exemption  of  certain  real  estate 
owTied  by  the  Young  Men's  Christian  Asso- 
ciation and  used  by  it  for  its  purposes, 
except  for  a  small  part  which  was  rented 
out  as  a  cafeteria  and  barber  shop.  The 
court  held  that  the  general  purpose  of  the 
association  in  question  was  the  promotion 
of  the  moral,  physical  and  educational  wel- 
fare of  young  men,  and  as  its  operations 
were  conducted  at  a  loss  which  w^as  re- 
quired to  be  made  up  by  popular  subscrip- 
tion, such  organization  must  be  regarded 
as  a  charitable  organization. 


As  to  the  part  of  the  property  used  for 
the  cafeteria  and  barber  shop,  the  court 
held  that  they  were  accessories  required  in 
the  building,  that  the  space  occupied  by 
them  was  insignificant  and  was  justified  in 
carrying  out  the  general  purpose  of  the 
Association,  but  that  such  space  was  not 
exempt  from  taxation.  The  court  said  that 
no  reason  appeared  why  the  taxing  author- 
ities could  not  arrive  at  a  valuation  of  that 
portion  of  the  building  which  was  taxable 
and  suggested  that  it  could  be  ascertained 
by  considering  the  relation  of  the  taxable 
portion  to  the  entire  property.  —  Young 
Men's  Christian  Association  v.  Lancaster 
County.  182  N.  W.  593. 

Exemption  —  Public  Purpose.  —  The 
Supreme  Court  of  Texas  determined  that 
public  land  granted  by  the  Mexican  gov- 
ernment to  a  town  for  use  by  its  inhabi- 
tants as  timber  and  grazing  land,  which 
land  was  so  used  by  the  inhabitants,  was 
exempt  from  state  and  county  taxation 
under  the  provisions  of  the  constitution 
exempting  lands  devoted  to  a  public  use. 
The  court  held  that  the  test  was  not 
whether  the  property  was  used  for  govern- 
mental purposes  but  whether  it  was  devoted 
exclusively  to  a  public  use.  —  Corporation 
of  San  Felipe  de  Austin  v.  State,  229  S.  W. 
845. 

Exemptions — Public  Property. — In  a 
New  Hampshire  case,  a  town  sought  to 
have  abated  certain  taxes  imposed  by  an 
adjoining  town  on  a  grant  of  a  right  to 
deposit  waste  and  sewage  in  a  river 
which  was  adjacent  to  the  land  of  the 
grantors  located  in  the  adjoining  town  and 
releasing  it  from  past,  present  or  future 
damages.  The  town  disclaimed  any  in- 
tention to  purchase  the  rights  in  question 
and  claimed  that  the  right  was  merely  a 
release  and  asked  leave  to  correct  the  deeds 
so  that  they  would  be  merely  releases  for 
past  acts.  It  also  set  up  the  claim  that  the 
purchase  of  the  rights  in  question  was  an 
ultra  vires  act  and  therefore  void. 

The  court  held  that  the  grant  was  more 
than  a  mere  release  and  conveyed  the  right 
to  the  town  to  use  the  river  and  the  lands 
adjacent  thereto  for  the  purposes  in  ques- 
tion, which  was  taxable  property.  It  also 
held  that  even  though  the  town  was  not 
exercising  rights  under  the  grant,  the  right 
to  tax  was  determined  by  the  facts  as  they 
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existed  when  the  tax  was  laid,  and  as  the 
town  was  holding  the  title  in  question  at 
that  time  it  could  not  escape  the  ordinary 
incidents  attaching,  upon  the  plea  that  it 
was  ultra  vires.  The  court  further  held 
that  even  if  real  estate  lawfully  held  by 
the  town  for  a  public  use  located  in  an- 
other town  was  not  taxable,  the  principle 
involved  would  not  apply  to  an  extra  terri- 
torial estate  the  title  to  which  was  held  by 
a  town  in  excess  of  its  corporate  powers. — 
Toim  of  Whitfield  v.  To-wn  of  Dal  ton,  1 1 2 
Atl.  907. 

Special  Assessments — Road  Improve- 
ment—  Railroad  Property  —  Discrimi- 
TION. — Under  an  Arkansas  law  a  road  im- 
provement district  was  formed  and  assess- 
ments for  benefits  were  levied  upon  real 
property  therein  by  a  duly  constituted 
board.  Real  property  was  defined  by  the 
statute  to  include  railroads  and  an  assess- 
ment was  made  against  plaintiff  railroad 
at  a  flat  amount  of  $7,000  per  mile  of 
main  track.  Farm  lands  were  assessed  by 
zones  at  so  much  per  acre,  without  regard 
to  improvements  or  market  value,  and  town 
lots  were  treated  likewise. 

The  railroad's  contention  that  the  assess- 
ment upon  it  was  unequal,  arbitrary  and 
in  violation  of  the  due  process  and  equal 
protection  clauses  of  the  Fourteenth 
Amendment  were  sustained,  the  court  ex- 
pressing itself  forcibly  in  denouncing  tlie 
assessment  as  arbitrary,  fanciful  and  lack- 
ing in  any  rational  basis  and  as  clearly 
discriminatory  and  lacking  in  equality 
with  other  assessments  in  the  district. — 
Kansas  City  So.  Ry.  Co.  v.  Road  Imp. 
Dist.  No.  6  of  Little  River  County,  Ar- 
kansas, U.  S.  Sup.  Ct.,  June  6,  1921. 

Special  Assessments — Railroad  Prop- 
erty. —  An  Oklahoma  railroad  contested 
the  validity  of  an  assessment  made  against 
its  property  for  the  paving  of  a  street  abut- 
ting upon  its  main  line.  The  chief  objec- 
tion was  that  as  the  railroad  was  estab- 
lished by  Congress  over  Indian  lands,  with 
provision  for  reverter  upon  abandonment 
of  the  railroad,  it  was  not  subject  to  assess- 
ment, because  it  was  an  instrumentality  of 
the  federal  government.  This  contention 
was  rejected,  upon  the  ground  that  the 
mere  fact  that  property  is  used  by  the 
federal    government,    among    others,    does 


not  relieve  it  from  state  taxation,  as  held 
in  prior  decisions  which  are  cited.  Equally 
untenable  were  held  to  be  the  contentions 
that  the  assessment  did  not  sufficiently 
identify  the  property  and  that  the  Okla- 
homa statutes  did  not  authorize  the  assess- 
ment for  betterments  of  railroad  right  of 
way  and  station  grounds.  The  title  wa? 
held  not  a  mere  easement  but  a  limited 
fee,  carrying  the  usual  incidents  attending 
the  fee,  being  in  effect  absolute  ownership, 
to  the  exclusion  of  other  interests.  The 
effect  of  non-pa\Tnent  was  not  deemed  a 
subject  for  present  consideration  by  the 
court.  —  Choctau',  Okla.  cf  Gulf  Ry.  Co. 
v.  Mackey,  U.  S.  Sup.  Ct.,  June  1,  1921. 

Tax  Commission — Powers  of  Indiana 
Board.  —  A  proceeding  was  brought  by  a 
railroad  company  to  enjoin  the  Indiana 
State  Board  of  Tax  Commissioners  from 
attempting  to  collect  certain  taxes  resulting 
from  a  reassessment  of  the  company's 
property  made  by  the  Board  at  its  fourth 
session.  It  appeared  that  the  Board  at  its 
first  session  made  an  assessment  of  the  rail- 
road company's  property,  to  which  no  ob- 
jection was  raised,  and  after  its  second 
session  such  valuation  was  certified  out  by 
it.  Thereafter  at  the  fourth  session,  with- 
out any  appeal  having  been  taken,  the 
Board  made  a  new  assessment  which  ex- 
ceeded the  original  assessment  by  $1,785. 00. 
The  company  claimed  that  the  Board  was 
without  jurisdiction. 

The  court  examined  the  Indiana  law  and 
concluded  that  the  duties  and  jurisdiction 
of  the  Board  at  its  fourth  session,  in  re- 
spect to  property  originally  assessable  by 
it,  was  limited  to  omitted  property  only 
and  that  the  power  to  review  and  reassess 
at  such  session  was  confined  to.  property 
subject  to  assessment  by  local  assessors.  It 
was  held  that  the  Board  could  not  exercise 
its  powers  of  assessment  of  railroad  prop- 
erty after  the  time  fixed  by  the  statute,  and 
that  any  assessment  resulting  from  such 
exercise  was  a  nullity. 

The  court  also  passed  upon  the  question 
whether  the  company  had  an  adequate  and 
complete  remedy  at  law  because  of  the  In- 
diana statutes  relating  to  refunds.  After 
examining  such  statutes  the  court  was  of 
the  opinion  that  although  refund  might  be 
had  in  the  case  of  state  and  county  taxes, 
none  could  be  had   for  township  and  city 
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taxes  and  that  therefore  the  remedy  by  re- 
fund was  neither  plain,  complete  nor  ade- 
quate.— State  Board  of  Tax  Commissioners 
V.  Belt  R.  R.  &'  Stock  Yards  Co.,  130  N. 
E.  641. 

Assessment  Roll — Delay  ix  Filing — 
Directory  Ordixanxe  —  Protest — Vol- 
untary Payment.  —  An  ordinance  order- 
ing the  assessment  of  taxes  in  the  City  of 
Newport,  Rhode  Island,  provided  among 
other  things  that  the  assessment  should  be 
signed  by  the  assessors  and  deposited  in  the 
office  of  the  City  Clerk  on  or  before  June 
25th,  1919.  The  tax  was  payable  between 
July  1,  1919  and  August  31,  1919.  Taxes 
unpaid  on  August  31  carried  a  penalty 
until  collected.  The  assessment  was  not 
deposited  with  the  City  Clerk  until  Septem- 
ber 6,  1919. 

On  August  30,  1919  the  plaintiff  paid 
his  tax  under  protest,  alleging  that  the  as- 
sessment was  illegal  and  void  because  the 
assessors  had  not  complied  with  the  ordi- 
nance by  filing  the  assessment  on  or  before 
June  25th.  Upon  suit  to  recover  the  tax 
the  Court  held  that  a  delay  in  filing  the 
assessment  was  important  only  when  it 
affected  adversely  the  substantial  rights  of 
the  taxpayer.  Under  the  Rhode  Island  tax 
laws,  whoever  neglects  to  file  an  account 
of  his  ratable  property  with  the  local  asses- 
sors has  no  redress  for  over-taxation. 
Plaintiff  had  not  filed  such  an  account. 
The  court  therefore  found  that  as  he  had 
lost  all  right  to  complain  of  the  assessment 
his  rights  were  in  no  way  affected  by  the 
failure  of  the  assessors  to  file  the  roll  within 
the  time  ordered  by  the  ordinance.  The 
Court  further  held  that  as  the  assessment 
was  not  filed  until  September  6th  the  tax 
collector  on  August  30th  was  without 
authority  to  accept  or  compel  the  payment 
of  the  tax,  and  that  the  receipt  of  the 
amount  of  the  tax  by  him  on  that  date  was 
in  his  individual  capacity,  and  not  as  tax 
'  collector,  and  when  the  tax  was  actually 
due.  plaintiff  was  credited  with  the  amount 
of  his  tax.  As  the  collector  was  without 
'  official  authority,  the  court  found  that  the 
.  pajTnent  of  the  tax  under  protest  was  in- 
,  effective,  as  plaintiff  was  a  mere  volunteer 
and  such  a  payment  precluded  recovery. — 
,  Rives  et  al.  v.  Taylor,  City  Treasurer,' lU 
lAtl.  113. 


Assessment  Presumed  Correct — Bur- 
den OF  Proof.  —  This  case  sustains  an  as- 
sessment on  the  ground  that  the  assessment 
is  presumed  valid ;  that  the  relator  did  not 
sustain  the  burden  of  proof  of  over-valua- 
tion or  injustice,  and  that  assessments  will 
not  be  upset  unless  injustice  clearly  ap- 
pears. —  People  ex  rel.  Haile  v.  Brundage, 
187  N.  Y.  Supp.  460. 

Assessment  as  Basis  for  Recovery  of 
Stolen  Dog.  —  Under  a  Louisiana  statute 
it  is  provided  that  no  dog  shall  have  the 
I^rotection  of  the  law  imless  it  has  been 
I^laced  upon  the  assessment  roll.  In  an 
action  brought  by  the  owner  to  recover  a 
dog  stolen  from  him,  it  appeared  that  at 
the  time  the  dog  was  stolen  it  was  unas- 
sessed,  and  the  owner,  in  order  to  lay  a 
foundation  for  the  suit,  had  the  dog  placed 
upon  the  roll  on  the  day  preceding  the 
commencement  of  the  suit.  The  court  held 
that  an  unassessed  dog  had  the  status  of  a 
wild  animal,  and  if  the  master  lost  posses- 
sion, all  legal  relation  between  him  and  the 
dog  ceased,  and  the  subsequent  assessment 
of  the  dog  was  without  legal  effect,  because 
the  assessor  had  no  authority  to  assess  him 
for  a  dog  he  did  not  have. — Duval  v.  Har- 
vey, 87  So.  730. 

Real  Property  —  Lease  —  Shares  in 
Trust  Not  Taxable  Property. — The  Ar- 
kansas court  held  that  the  individual  inter- 
ests or  shares  of  the  beneficiaries  in  a  trust 
estate  were  not  subject  to  taxation  under 
an  act  providing  that 

"  All  property,  whether  real  or  personal,  in  this 
state ;  all  monej-s,  credits,  investments  in  bonds, 
stocks,  joint  stock  companies,  or  otherwise  of 
persons  residing  therein,  *  *  *  shall  be  subject 
to  taxation." 

The  court  considered  the  language  of  the 
trust  instrument  as  a  whole,  and  concluded 
that  it  was  not  the  purpose  of  the  trustees 
or  beneficiaries  to  create  anything  like  a 
joint  stock  company  or  other  artificial  en- 
tity separate  or  apart  from  the  real  owners. 
The  term  "  real  property  and  lands  "  as 
defined  in  the  statutes  was  also  under  con- 
sideration and  it  was  held  that  for  the  pur- 
poses of  taxation,  a  lease  on  land  in  Texas, 
for  ore  and  gas  production  was  real  prop- 
erty and  was  not  subject  to  taxation  in 
the  state  of  Arkansas. — Greene  County  v. 
Smith,  228  S.  W.  738. 
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Lease  not  Taxable  as  Personal 
Property.  —  An  instrument  under  which 
certain  lands  located  in  Minnesota  were 
leased  to  a  mining  company  for  the  sole 
purpose  of  exploring  for,  mining  and  ship- 
ping marketable  iron  ore,  the  lessee  agree- 
ing to  pay  a  royalty  on  all  iron  ore  mined 
and  shipped  from  said  lands,  was  claimed 
to  be  a  contract  for  the  sale  of  iron  ore, 
and  in  consequence  to  be  a  credit  upon 
which  it  was  sought  to  collect  an  inheri- 
tance ta-x  in  Michigan  upon  the  interest  in 
such  instrument  of  one  of  the  lessors  who 
was  deceased. 

The  court,  after  a  review  of  numerous 
authorities,  concluded  that  the  instrument 
in  question  was  not  a  sale  in  place  of  the 
ore,  operating  to  constitute  a  conversion 
from  realty  into  personalty,  but  was  a  lease 
and  the  royalties  paid  were  the  compensa- 
tion for  the  privileges  granted  to  the  lessee. 

The  court  was  strongly  impressed  by  the 
fact  that  the  instrument  contained  a  pro- 
vision under  which  the  lessee  might  cancel 
the  lease  upon  thirty  days'  notice  and  it 
argued  that  if  such  cancellation  took  place, 
there  would  be  no  doubt  that  the  heirs 
would  under  the  will  take  the  real  estate, 
including  the  ore  therein. — State  v.  Rust's 
Estate,  r82  N.  W.  82. 

Under  the  authority  of  the  Rust  case, 
the  same  court  held  that  a  mining  lease 
located  in  Minnesota  similar  to  the  one 
considered  in  that  case  was  not  personal 
property  for  the  purpose  of  local  taxation 
in  Slichigan.  —  City  of  Saginati'  v.  Second 
National  Bank,  182  N.  W.  88. 

Mortgage — Period  of  Maturity  Con- 
strued. —  A  mortgage  or  deed  of  trust 
made  as  of  a  certain  date  does  not  create 
an  indebtedness  as  of  that  date  if  it  shows 
on  its  face  that  it  is  intended  to  secure  a 
future  indebtedness,  and  the  indebtedness 
under  such  an  instrument,  although  five 
years  elapse  between  its  date  and  the 
maturity  of  the  indebtedness  thereunder,  is 
not  subject  to  the  tax  of  twenty  cents  upon 
each  $100  imposed  by  the  Kentucky  stat- 
utes upon  an  indebtedness  secured  by 
mortgage  not  maturing  within  five  years. — 
Spillman  v.  Kentucky  Rock  Asphalt  Co., 
229  S.  W.  109. 

Vault  Rental — Effect  of  Permit — 
Exemption  of  Vault  Constructed  Prior 


TO  Act. — The  District  of  Columbia  appro- 
priation act  of  1916  contained  a  provision 
that  thereafter  rental  might  be  collected 
from  users  of  vault  .space  beneath  the 
streets  and  sidewalks.  Plaintiff  contended 
that  the  grants  theretofore  made  to  them 
under  which  their  vaults  had  been  con- 
structed created  vested  rights  in  the  streets 
which  could  not  be  taxed  without  depriving 
them  of  due  process  of  law.  The  court 
had  little  difficulty  in  holding  the  permits 
and  the  acceptances  thereof  mere  licenses 
which  did  not  create  property  rights  as 
claimed  and  that  the  act  should  not  be 
held  limited  to  constructions  made  after 
the  date  of  the  act. — District  of  Columbia 
V.  R.  P.  Andreses  Paper  Co.,  U.  S.  Sup. 
Ct.,  June  1,  1921. 

Taxes  as  "  Debts  ". — An  Indiana  case 
involved  the  determination  whether  federal 
income  taxes  were  an  indebtedness  within 
the  ordinary  meaning  of  that  word.  Both 
the  prevailing  and  dissenting  opinions  ex- 
pressed the  conclusion  that  ordinarily  a  tax 
was  not  a  debt,  in  the  usual  acceptation  of 
that  term.  The  prevailing  opinion,  how- 
ever, held  that  federal  income  and  excess 
profits  taxes  were  given  the  status  of  debts 
by  the  federal  treasury  regulations,  and 
that  the  rule  was  thoroughly  established  in 
federal  practice  that  an  action  for  debt 
might  be  maintained  in  the  name  of  the 
United  States  for  the  recovery  of  any  sum 
due  for  internal  revenue  taxes.  —  Jones  v. 
Heinzle,   130  N.  E.  815. 

Jurisdiction — Property  in  Possession 
of  Trustee  in  Bankruptcy  and  of 
United  States  Marshal. — In  this  case, 
the  property  in  question  taxed  by  the  City 
of  Jersey  City  consisted  of  bank  deposits 
and  a  tugboat  in  the  custody  of  a  United 
States  Marshal  located  in  New  York  Bay 
adjacent  to  Jersey  City  but  within  the 
limits  of  New  Jersey. 

The  court  held  under  the  authority  of 
Swarts  v.  Hammer,  194  U.  S.  441,  that 
personal  property  in  the  hands  of  a  trustee 
in  bankruptcy  was  not  exempt  from  taxa- 
tion and  the  same  holding  was  made  as  to 
the  tugboat  under  seizure  by  the  marshal. 

Commenting  upon  the  contention  of  the 
trustee  that  the  Tax  Act  provided  that  per- 
sonal property  in  the  possession  or  control 
of  any  person  as  trustee  should  be  assessed 


No.  i] 


OCTOBER,  1921 


35 


in  his  name  as  such,  and  that  as  the  tug- 
boat was  not  in  his  entire  possession  or 
control,  it  was  not  taxable,  the  court  said 
that  the  language  of  the  section  was  merely 
directory,  and  referred  to  another  section 
of  the  act  which  provided  that  no  assess- 
ment should  be  considered  invalid  because 
listed  or  assessed  in  the  name  of  one  not 
the  owner  thereof. 

The  court  was  also  called  upon  to  de- 
termine whether  Jersey  City  had  jurisdic- 
tion to  assess  the  tugboat,  the  claim  being 
that  it  was  in  the  tide  water  of  New  York 
Bay,  over  which  the  state  of  New  Jersey 
had  no  jurisdiction.  The  court  held  that 
the  interstate  treaty  between  the  states  of 
New  York  and  New  Jersey  limited  the 
jurisdiction  of  the  state  of  New  Jersey 
only  as  to  the  exercise  of  its  police  power 
and  that  the  sovereign  power  of  taxation 
was  not  affected  by  such  treaty  and  ex- 
tended to  the  center  of  the  Hudson  River. 
Accordingly,  it  was  held  that  the  tugboat 
was  within  the  jurisdiction  of  the  assessors 
of  the  City  of  Jersey  City.  —  Tennant  v. 
State  Board  of  Taxes  and  Assessment,  113 
Atl.  254. 

Review  and  Relief  —  Sufficiency  of 
Pleadings.  —  In  a  recent  case  the  New 
York  court  passed  upon  the  sufficiency  of 
the  allegations  of  overvaluation  and  in- 
equality in  a  petition  for  a  writ  of  certio- 
rari and  held  that  the  petition  substantially 
complied  with  the  statutory  requirements. 

The  allegations  stated  the  total  over- 
valuation of  two  parcels  but  elsewhere 
stated  the  assessment  of  each  parcel  and 
alleged  they  were  assessed  on  a  stated  ratio 
of  their  market  value.  The  court  held 
that  the  allegations  might  well  have  been 
more  definite  and  certain,  but  when  liber- 
ally construed  they  were  sufficient  to  re- 
quire opportunity  for  a  hearing  and  a  trial. 

As  to  inequality,  the  petition  alleged  that 
the  average  assessment  of  all  property  was 
at  the  rate  of  80  per  cent  of  the  full  mar- 
ket value  and  that  inequality  existed  not 
only  in  specific  instances  but  generally 
throughout  the  city,  and   specified   as   in- 


stances all  other  real  estate  assessed  upon 
the  assessment  roll.  The  court  held  that 
this  was  a  substantial  compliance  with  the 
statutory  mandate  and  that  the  allegation 
enumerating  as  instances  every  parcel  on 
the  roll  was  sufficient. — People  ex  rel.  Ward 
V.  Sutton,  130  N.  E.  570. 

Recovery  —  Voluntary  Payment  un- 
der Void  Statute.  —  A  community  high 
school  was  organized  vmder  an  Illinois 
statute  which  was  later  held  unconstitu- 
tional. In  a  proceeding  to  compel  the 
County  Treasurer  to  pay  over  to  the  school 
board,  which  held  the  warrants  of  the 
illegal  board,  the  taxes  which  were  levied 
and  collected  prior  to  the  determination  of 
the  unconstitutionality  of  the  act,  one  of 
the  defenses  interposed  was  that  the  taxes 
were  not  voluntarily  paid  and  therefore  the 
money  belonged  to  the  taxpayers. 

The  records  showed  that  no  warrants 
were  issued  to  enforce  the  payment  of  the 
taxes  and  there  was  no  evidence  to  show 
that  the  taxes  were  paid  under  protest. 
The  court  held  the  law  to  be  settled  that 
the  mere  fact  that  the  act  under  which 
money  was  paid  was  unconstitutional  and 
the  tax  for  that  reason  illegally  laid,  was 
not  stifficient  to  authorize  an  action  to  re- 
cover back  the  amount  paid.  —  Board  of 
Education  v.  Toennigs,  130  N.  E.  758. 

Commerce  —  Interstate  Message. — 
In  an  action  for  damages  on  account  of 
delay  in  delivery  of  a  telegraph  message 
the  Supreme  Court  of  South  Carolina, 
upon  the  authority  of  Western  Union  Tele- 
graph v.  Speight,  254  U.  S.  50,  held  that 
a  telegraph  message  between  two  points  in 
the  state  which  was  unnecessarily  trans- 
mitted through  another  state  was  an  inter- 
state message  and  hence  the  action  could 
not  be  maintained. — Son  v.  Western  Union 
Telegraph  Company,  106  S.  E.  507. 

The  same  question  was  involved  in  a 
recent  Alabama  case  and  the  Supreme 
Court  of  that  state  also  followed  the 
Speight  caes.  —  Western  Union  Telegraph 
Company  v.  Beasley,  87  So.  858. 
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OBJECTS.  The  National  Tax  Associa- 
tion has  no  creed  and  conducts  no  propa- 
ganda. Its  program  is  mutual  education  ; 
its  object  is  to  make  tax  laws  simpler,  saner, 
more  just  and  more  effective.  It  welcomes 
representatives  of  every  creed,  school  and 
interest,  but  its  endorsement  is  given  only 
to  those  ideas  which  have  the  unanimous 
approval  of  the  voting  membership  at  its 
annual  conferences.  With  these  limitations, 
its  declared  object  is  : 

"  To  formulate  and  announce,  through 
the  deliberately  expressed  opinion  of  an 
Annual  Conference,  the  best  informed  eco- 
nomic thought  and  administrative  experience 
available  for  the  correct  guidance  of  public 
opinion,  and  legislative  and  administrative 
action  on  all  questions  pertaining  to  taxa- 
tion, and  to  interstate  and  international 
comity  in  taxation." 

THE  BULLETIN.  The  official  organ  of 
the  association  is  issued  monthly  except  in 


July,  August,  arxi  September.  It  is  in- 
tended for  circulation  among  members  to 
keep  them  advised  on  topics  of  current 
interest. 

VOLUMES  OF  PROCEEDINGS.  The  vol- 
umes of  proceedings,  covering  conferences 
held  annually  beginning  in  the  year  1907, 
contain  a  large  amount  of  practical  up-to- 
date  comprehensive  information  on  all  phases 
of  taxation.  The  volumes  are  cloth-bound, 
fully  indexed,  and  contain  approximately 
500  pages  each. 

PRICES.  Annual  membership  dues  in  the 
Association,  including  the  current  volume  of 
Proceedings,  and  one  year's  subscription 
to  the  Balletin,  ;^5-oo.  Back  volumes  of 
the  Proceedings  and  non-current  issues  of 
the  Bulletin,  so  far  as  available,  may  be 
secured  upon  application  to  the  Secretary. 

Address  orders  and  inquiries  to  A.  E. 
HoLCOMB,  Secretary,  195  Broadway,  New 
York,  N.  Y. 
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THE  NEW  EDITOR 

This  number  of  the  Bulletin  appears 
under  the  editorial  .supervision  of  Professor 
Harley  L.  Lutz  of  Oberlin,  Ohio.  The 
Secretary  in  making  this  announcement  de- 
sires to  express  his  deep  sense  of  satisfac- 
tion that  the  conduct  of  the  magazine  will 
pass  into  such  admirable  hands.  The  bur- 
den thus  kindly  and  voluntarily  assumed 
by  Mr.  Lutz  is  a  real  one,  as  the  Secretary 
can  attest  through  contact  with  it  during 
the  past  three  years.  It  is  a  pleasing  indi- 
cation of  the  strength  and  virility  of  our 
organization   that   we    can   rely  upon   our 


members  to  sustain  it,  under  circumstances 
which  require  a  large  degree  of  interest 
and  of  public-spirited  devotion  to  the  cause 
for  wliich  we  stand. 

The  necessary  details  devolving  upon  the 
Secretary,  including  the  annually  recurring 
labor  involved  in  publishing  the  voliune  of 
Proceedings,  have  made  him  at  times  feel 
the  strain  severely,  but  a  deep  personal  in- 
terest in  the  work  and  in  the  future  of  the 
Association  have  led  him  to  continue  on, 
hoping  that  relief  would  come,  and  now  it 
comes  in  a  most  delightful  and  desirable 
form.  Professor  Lutz,  perhaps  to  a  greater 
degree  than  any  other  single  member  of  the 
Association,  is  equipped  to  render  the  sort 
of  service  which  will  be  appreciated  by  the 
members.  His  thorough  knowledge  of  the 
tax  administrative  situation  throughout  the 
country  is  well  indicated  by  his  exhaustive 
treatment  of  the  subject  in  his  book  on  the 
Tax  Commission,  and  by  the  numerous 
demands  made  upon  him  by  special  inves- 
tigating commissions  and  by  individual  stu- 
dents. The  future  of  the  Bulletin  looks 
therefore  bright  and  the  prospect  is  most 
satisfactory  to  the  Secretary  as  it  must  be 
to  the  members  generally. 

In  closing  a  most  interesting  and  pleas- 
ing experience  the  Secretary  takes  occasion 
to  express  his  deep  appreciation  of  the  co- 
operation that  has  been  extended  by  the 
members  generally,  in  many  ways.  This 
help  and  encouragement  will,  we  know,  be 
gladly  continued  to  Mr.  Lutz,  to  the  end 
that  this  medium  for  mutual  discussion  and 
intercommunication  may  become  more  and 
more  useful  and  helpful  as  time  goes  on. 

The  Secretary  will  not  fail  to  keep  in 
touch  with  the  members  on  matters  affect- 
ing the  Association  and  he  will  continue 
the  review  of  decisions  and  rulings  as  in 
the  past.  A.  E.  Holcomb. 
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We  undertake  the  editorial  responsibility 
for  the  Bulletin  with  a  due  sense  of  the 
responsibility  involved,  and,  it  is  to  be 
hoped,  with  a  befitting  appreciation  of  our 
own  limitations.  It  is  always  a  pleasure  to 
do  the  thing  that  one  likes  to  do.  The 
burdens  of  editorship  will  fall  more  lightly, 
therefore,  because  of  our  deep  interest  in 
the  subject  matter,  and  in  the  future  of  the 
Association  which  is  being  served  thereby. 
To  the  end  that  the  Bulletin  may  retain 
its  high  position  of  interest  and  usefulness 
for  the  members  of  the  National  Tax 
Association,  we  bespeak  a  continuance  of 
that  splendid  cooperation  which  they  have 
always  so  freely  given. 

ADMINISTRATIVE  SDVTPLIFICATION 
AND  THE  TAX  COMMISSION 

The  movement  for  the  simplification  of 
state  govermnent  has  gained  considerable 
headway,  and  the  momentum  thus  far  ac- 
quired will  no  doubt  carry  it  much  farther. 
In  many  states  there  is  without  question 
ample  room  for  such  a  reform,  for  the 
multiplication  of  jobs,  offices  and  other 
administrative  berths  has  been  going  on 
merrily  for  a  long  time. 

In  one  particular,  however,  there  ap- 
pears to  be  serious  danger  of  carrying  the 
process  of  simplification  and  centraliza- 
tion too  far.  There  may  be  other  instances, 
but  our  immediate  concern  is  for  the  future 
of  effective  tax  administration  under  the 
"  reorganization "  codes.  The  state  tax 
commissions  are  being  subjected  to  the 
control  of  directors  of  finance  or  to  other 
departments,  the  heads  of  which,  in  turn, 
are  members  of  the  governor's  "cabinet". 

Those  who  are  familiar  with  the  long 
struggle  to  secure  more  effective,  impartial 
and  intelligent  administration  of  the  tax 
laws  will  appreciate  the  very  great  impor- 
tance of  the  tax  commission  in  this  move- 
ment. The  significance  of  the  tax  commis- 
sion's achievements  in  any  state  will  depend 
upon  the  vigor  and  intelligence  of  its  own 
acts,  and  upon  the  attitude  of  the  local 
officials  toward  these  supervisory  efforts. 

Simplification  threatens  to  weaken  the 
tax  commission  in  at  least  two  ways.  First, 
there  is  the  possibility  that  the  independ- 
ence, and  hence  the  vigor  and  authority  of 
the  tax  commission  may  be  undermined  by 
the  introduction  of  insidious  political  in- 
fluences. Second,  and  as  a  corollary  of  the 
first  point,  as  the  independence,  vigor  and 


authority  of  the  tax  commission  weaken^ 
local  respect  for  the  commission  and  the 
tax  law  rapidly  decay.  The  proper  opera- 
tion of  our  tax  system  involves  above  all 
else  the  respect  of  the  local  official  for  the 
tax  law  and  his  will  to  enforce  it.  An 
untrammelled  and  aggressive,  but  tactful 
tax  commission  is  almost  the  sole  source 
of  the  local  official's  regard  for  the  tax 
law  and  his  enthusiasm  about  its  opera- 
tion. If  simplified  state  administration 
weakens  in  any  degree  the  commanding 
position  which  the  state  tax  commission 
has  so  slowly  won,  the  losses  in  tax  admin- 
istration will  far  outweigh  any  possible 
gains  of  another  sort. 

MEMBERSHIP  NOTES 


We  regret  to  report  the  sudden  death  of 
Mr,  H.  C.  Preston,  member  of  the  South: 
Dakota  Tax  Commission,  at  his  home  on 
October  3,  1921.  Mr.  Preston  had  been  a 
member  of  the  Tax  Commission  since  its 
organization.  His  special  duty  had  been 
the  administration  of  the  inheritance  tax 
laws,  and  in  the  discharge  of  this  duty  he 
served  the  state  well.  His  successor  on  the 
commission  has  not  yet  been  appointed. 


Professor  F.  R.  Fairchild  of  Yale  Uni- 
versity addressed  the  Annual  Conference 
of  the  Ohio  Association  of  Real  Estate 
Boards  at  Springfield,  Ohio,  on  October  13, 
1921.  The  subject  of  his  paper  was  "The 
Future  of  State  and  Local  Taxation  ". 


TAX-EXEMPT  SECURITIES  AND 
FEDERAL  TAX  REFORM 

Mr.  Otto  H.  Kahn  has  published  a  letter 
which  he  addressed  to  Senator  Lenroot  on 
the  Effect  of  Tax  Revision  on  Prosperity. 
His  theme  is  the  effect  of  the  present  sys- 
tem of  federal  taxation  on  the  supply  of 
working  capital,  on  enterprise,  and  on  the 
present  industrial  situation.  He  is  oppos- 
ing the  proposed  maximum  of  32%  for 
the  income  tax,  which  is  stated  to  be  in 
excess  of  the  highest  surtax  rates  of  Euro- 
pean countries  except  Germany.  As  a  re- 
lief measure  he  suggests  that  these  taxes 
be  reduced  "  to  an  adequate  extent "  but 
no  further  precision  is  given  to  his  con- 
structive views  regarding  the  rate. 

His  comment  on  the  effect  of  the  present 
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huge  volume  of  tax-exempted  securities  is 
as  follows: 

"There  are  at  present  over  fifteen  billion  dol- 
lars of  tax-exempt  securities  available  and  more 
are  coming  out  almost  daily.  In  the  first  eight 
months  of  this  year  approximately  seven  hundred 
million  dollars  of  such  securities  have  come  upon 
the  market ;  in  the  month  of  August  alone,  one 
hundred  million  dollars.  True,  there  is  a  move- 
ment on  foot  to  have  a  constitutional  amendment 
adopted  which  will  prevent  henceforth  the  issue 
of  tax-exempt  securities.  But  such  an  amendment 
would  relate  to  future  issues  only,  and,  moreover, 
cannot  be  ratified  and  become  effective  for  sev- 
eral years.  By  that  time,  the  aggregate  of  tax- 
exempt  securities  outstanding  will  have  become 
so  vast  that  for  immediate  revenue  purposes  the 
prohibition  of  future  issues  will  have  little  more 
effect  than  locking  the  stable  door  after  the  horse 
has  escaped. 

There  is  but  one  effective  way  of  stopping  the 
huge  exodus  which  has  been  going  on  and  con- 
tinues ever-increasingly  to  go  on,  of  capital  into 
the  haven  of  tax-exempt  securities,  and  that  is,  so 
to  reduce  surtaxes  as  to  remove  the  immensity  of 
the  advantage  now  offered  by  such  securities." 

COUNTY  EXPENDITURES 
IN  WISCONSIN 

The  Wisconsin  Tax  Commission  has 
issued  Bulletin  No.  9  relating  to  municipal 
financial  statistics.  This  Bulletin  deals 
with  the  disbursements  for  county  opera- 
tion and  maintenance.  These  disburse- 
ments are  analyzed  under  the  heads  shown 
in  the  following  table  in  which  are  pre- 
sented also  the  total  outlay  for  each  pur- 
pose and  the  percentage  distribution. 

Disbursements  of  Counties  for  Operation  and 
Maintenance — 1920 

Class  of  Per- 

Expenditure                              Amounts  centage 

General  Government $3i074,9i5  i7 

Protection  of  Person  and 

Property    776,684  4 

Health  and  Sanitation    710,442  4 

Highways  and  Bridges 6,010,625  36 

Education    1,019,347  6 

Charities  and  Corrections....      5,473,176  31 

Unclassified     280,874  2 

Total  Operation  and   Main- 
tenance    $17,077,629       100 

"  The  attached  table  shows  the  disbursements  of 
all  counties  for  operation  and  maintenance  pur- 
poses only.  This  means  that  no  payments  on  in- 
debtedness or  for  investments  and  no  disburse- 
ments for  permanent  improvements  are  included. 
The  1920  population  of  each  county  and  the  per 
capita  cost  for  operation  and  maintenance  is  also 
stated.  The  amounts  given  are,  in  all  but  three 
counties,  for  the  calendar  year  1920.  For  La 
Crosse,  Marquette  and  Jackson  counties,  the  fig- 
ures given  cover  the  twelve  months  ending  Octo- 
ber 31,  1920. 


It  will  be  seen  that  taking  all  the  counties  as 
a  whole,  the  Highway  department  required  the 
largest  operation  and  maintenance  disbursement. 
The  amount  spent  for  maintaining  highways  was 
36%  of  the  total  maintenance  cost  of  all  depart- 
ments. The  next  largest  disbursement  was  for 
Charities  and  Corrections  (poor,  insane,  feeble- 
minded, etc.)  which  was  31%  of  the  total  dis- 
bursement for  operation  and  maintenance.  The 
expense  of  maintaining  Highways  and  Charities 
and  Corrections  is  therefore  two-thirds  of  the 
total  operating  cost  of  counties.  General  Govern- 
ment disbursements  constituted  17%  of  the  total 
and  includes  the  cost  of  courts,  elections  and 
county  officers.  The  amounts  in  the  Education 
column  are  composed  of  payments  for  county^ 
superintendents  of  schools,  supervising  teachers, 
agricultural  agents,  county  training  schools,  and' 
teachers'  county  institutes.  '  Unclassified '  con- 
tains the  amounts  spent  for  county  fairs,  agri- 
cultural societies  and  certain  other  purposes  which 
could  not  be  allocated  to  any  one  of  the  recog- 
nized departments. 

The  per  capita  disbursement  for  county  opera- 
tion and  maintenance  was,  in  1920,  between  $5.00 
and  $10.00.  The  average  for  all  counties  was 
$6.49." 

THE  TAXATION  ARTICLE  IN  THE 
NEW  LOUISLANA  CONSTITUTION 

The  state  of  Louisiana  has  recently  put 
into  effect  a  new  constitution  which  was 
drafted  by  a  constitutional  convention  dur- 
ing the  early  spring.  Although  in  many 
respects  this  may  be  a  notable  document, 
we  regret  to  find  the  article  on  revenue 
and  taxation  so  elaborate  and  complicated. 
This  article  covers  some  two  newspaper 
coliunns  in  line  type.  In  reality  all  of  it 
could  be  dispensed  with  except  the  first 
paragraph. 

The  ta-xation  article  in  question  is  a 
good  example  of  the  point  which  came  up 
at  the  Conference  with  regard  to  the  scope 
of  constitutional  taxation  provisions.  The 
attempt  is  made  in  the  Louisiana  constitu- 
tion to  include  all  manner  of  detail  pro- 
visions relating  to  the  subjects  of  taxation, 
the  rates  which  may  be  levied,  the  proce- 
dure in  event  of  delinquency,  debt  limita- 
tion, and  many  other  matters. 

In  our  judgment  this  lack  of  restraint 
is  very  unfortunate.  The  rigid  system 
which  is  hereby  fastened  upon  the  state  of 
Louisiana  will  react  to  her  disadvantage  in 
years  to  come.  There  seems  to  be  no  ade- 
quate reason  why  the  legislature  could  not 
have  acted  upon  any  of  the  subjects  men- 
tioned in  the  article  under  the  broad  lan- 
guage of  such  a  constitutional  provision  as 
that  recommended  by  the  National  Tax 
Association.     There  would  certainly  be  an 
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immense  advantage  in  the  flexibility  which 
cx)uld  be  obtained  imder  this  model  con- 
stitutional provision. 

The  Board  of  State  Affairs  is  to  be 
known  hereafter  as  the  State  Tax  Com- 
mission. It  is  to  be  composed  of  three 
members  appointed  by  the  governor  with 
the  consent  of  the  senate,  for  a  term  of  six 
years  at  a  salary  of  $5,000. 

NEW  YORK'S  BUSINESS 
CORPORATION  TAX 

The  New  \'ork  State  Tax  Commission 
reports  that  notwithstanding  the  wide- 
spread business  depression  of  the  past  year, 
the  business  corporation  tax  collected  in 
this  year,  based  on  the  actual  business 
done  during  the  last  previous  fiscal  periods 
of  the  corporations  liable,  exceeded  all 
earlier  collections  from  this  source.  The 
total  tax  received  will  be  more  than 
$42,000,000.  Approximately  one-third  of 
the    total    collections    under    the    business 


cor{)oration  tax  law  is  distributed  to  the 
various  counties.  The  Tax  Commission 
reports  that  the  business  corporation  tax 
has  become  the  largest  single  source  of  state 
revenue.  This  is  an  interesting  sidelight 
on  the  revenue  possibilities  of  such  a  tax. 

THE  1J)21  ASSESSMENT 
IN  SOUTH  DAKOTA 

Statistics  of  valuation  recently  published 
by  the  South  Dakota  Tax  Commission  show 
that  the  grand  duplicate  of  the  state  for 
the  year  "l921  has  declined  $183,251,540 
from  the  total  of  1920.  This  shrinkage 
represents  a  general  scaling  down  of  values 
due  to  the  reaction  in  prices  and  business 
conditions,  and  it  appears  to  be  fairly  well 
distributed  over  the  duplicate.  The  total 
assessment  of  moneys  and  credits  dropped 
about  $25,000,000.  The  final  valuation  of 
corporation  property  was  some  $3,500,000 
higher  than  in  1920. 


STATE  CLASSIFICATION  AND  THE  COMMERCE 

CLAUSE 


ARTHUR  S.   DUDLEY 
Tax  Commissioner,  C.  M.  &  St.  P.  Ry.  Co. 


The  purpose  of  this  paper  is  to  indicate 
the  conflict  which  may  arise  between  the 
power  of  classification  in  taxation,  exer- 
cised by  the  states,  and  the  exclusive  power 
to  regulate  interstate  conmierce  conferred 
upon  Congress  by  the  federal  Constitution. 
To  give  point  to  the  discussion  and  serve 
as  an  illustration,  the  classification  law  of 
Montana  (Ch.  51,  Laws  of  1919)  will  be 
considered. 

The  Montana  statute  divides  taxable 
property  into  seven  classes;  to  each  of  the 
classes  is  allotted  a  certain  percentage 
which  is  to  be  taken  of  the  full  value  of 
the  property  within  the  class  as  its  value 
for  purposes  of  taxation.  The  tax  rates  or 
levies  are  then  uniformly  applied  to  the 
percentage  or  tax  values.  For  example, 
household  furniture  worth  $1,000  will  have 
a  tax  value  of  20%  thereof,  or  $200,  a 
tract  of  land  worth  $1,000  will  have  a  tax 
value  of  30%  thereof  or  $300;  and  if 
both  are  within  the  same  taxing  district 
and  thus  subject  to  the  same  levies,  the 
tax  upon  the  land  will  be  50%  more  than 


the  tax  upon  the  household  furniture.  An 
analysis  of  the  1918  assessment  roll  indi- 
cates that  56%  of  the  total  taxable  wealth 
of  the  state  consists  of  real  estate,  and 
that  the  railroad  valuation  exceeds  14% 
of  the  total.  Under  the  act  of  1919  lands 
are  placed  in  class  three  and  railroad  prop- 
erty falls  in  class  seven.  As  a  basis  for 
the  imposition  of  tax  levies,  30%  of  the 
full  value  of  property  in  class  four  is 
taken  and  40%  of  the  full  value  of  prop- 
erty in  class  seven.  It  thus  appears  that 
railroad  property  will  sustain  a  ta-x  33]/^% 
greater  than  land  of  the  same  value  located 
in  the  same  taxing  district.  The  same 
study  of  the  assessment  roll  disclosed  that 
all  property  in  the  state  other  than  rail- 
road property  would,  taken  as  a  whole, 
have  a  tax  value  of  approximately  32%  of 
full  value,  as  compared  with  the  40%  of 
full  value  applicable  to  railroad  property. 
That  is,  while  all  other  property,  taken  as 
a  unit,  would  be  assessed  at  32%,  railroad 
property  would  be  assessed  25%  higher 
than  other  property.      This  situation   sug- 
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gests  the  question  whether  Montana,  in  the 
scheme  of  taxation  adopted  in  the  law  of 
1919,  has  not  encroached  upon  the  regula- 
tion of  interstate  commerce. 

The  right  of  a  state  to  classify  and  tax 
as  it  pleases,  so  far  as  federal  interference 
goes,  property  lying  within  its  borders  is 
admitted ;  provided,  however,  that  the 
methods  adopted  by  the  state  do  not  result 
in  an  interference  with  the  federal  right 
to  regulate  interstate  commerce  or  result  in 
a  burden  on  federal  instnunentalities  or 
fall  within  the  prohibitions  of  the  Four- 
teenth Amendment. 

The  objection  now  raised  to  the  statute 
under  consideration  is  not  that  a  different 
method  is  employed  in  the  determination 
of  the  value  of  railroad  property  from 
that  used  in  determining  the  value  of  other 
classes  of  property;  but  that  the  state, 
having  ascertained  the  true  value  of  all 
classes  of  property  by  such  means  and 
methods  as  it  deems  best,  proceeds  to  apply 
a  higher  tax  to  the  class  composed  of  prop- 
erty used  in  interstate  commerce  than  is 
applied  to  property  generally.  If  the  mass 
of  the  property  of  the  state  fell  within 
class  seven,  and  the  value  of  property 
coming  within  the  six  preceding  classes 
were  trivial  in  amount,  no  discrimination 
against  railroad  property,  amounting  to  a 
regulation  of  interstate  commerce,  could  be 
alleged ;  but  the  great  bulk  of  the  prop- 
erty of  the  state  comes  within  the  first  six 
classes,  and  very  little,  other  than  prop- 
erty used  in  interstate  commerce,  falls 
within  class  seven.  If  there  is  in  fact  dis- 
crimination against  railroad  property,  as 
compared  with  the  great  mass  of  property, 
the  discrimination  can  be  no  less  objection- 
able because  some  other  minor  classes  of 
property  are  victims  of  the  same  discrimi- 
nation. It  may  be  true  that  property  used 
solely  in  domestic  commerce  will  be  treated 
exactly  as  property  used  in  interstate  com- 
merce. But  if  the  state,  by  classification 
of  property,  discriminates  against  its  do- 
mestic commerce  it  does  not  acquire  thereby 
a  right  to  apply  the  same  discrimination 
against  interstate  commerce.  "Neither  the 
state  courts  nor  the  legislatures,  by  giving 
a  tax  a  particular  name  or  by  the  use  of 
some  form  of  words  can  take  away  our 
duty  to  consider  its  nature  and  effect," 
Allen  V.  Pullman  Pal.  Car  Co.,  191  U.  S. 
181.  In  Railroad  v.  Peniston.  18  Wall.  5, 
it  was  held  that  exemption  was  dependent 


upon  the  effect  of  the  tax.  "  Interstate 
commerce  cannot  be  taxed  at  all,  even 
though  the  same  amount  of  tax  should  be 
laid  on  domestic  commerce,"  Robbins  v. 
Shelby  Ta.xing  Dist.,  120  U.  S.  497.  In 
the  same  case,  page  493,  the  court  said : 
"  It  'is  also  an  estal)lished  principle,  as 
already  indicated,  that  the  only  way  in 
which  commerce  between  the  states  can  be 
legitimately  affected  by  state  laws  is  when, 
by  virtue  of  its  police  power  and  its  juris- 
diction over  persons  and  property  within 
its  limits,  a  state  provides  for  *  *  *  the  im- 
position of  taxes  upon  all  property  within 
the  state  mingled  with  and  forming  part 
of  the  great  mass  of  the  property  therein. 
But  in  making  such  internal  regulations  a 
state  cannot  impose  taxes  upon  *  *  * 
property  imported  into  the  state  from 
abroad,  or  from  another  state,  and  not  yet 
become  part  of  the  common  mass  of  prop- 
erty therein  ;  and  no  discrimination  can  be 
made,  by  any  such  regulations,  adversely 
to  the  persons  or  property  of  other  states ; 
and  no  regulations  can  be  made  directly 
affecting  interstate  commerce."  In  West- 
ern Union  Tel.  Co.  v.  Kansas,  216  U.  S.  1, 
it  was  said :  "  The  disavowal  by  a  state 
enacting  a  regulation  of  intent  to  burden 
or  regulate  interstate  commerce  cannot 
conclude  the  question  of  fact  whether  a 
burden  is  actually  imposed  thereby;  what- 
ever the  purpose  of  a  statute,  it  is  uncon- 
stitutional if,  when  reasonably  interpreted, 
it  does,  directly  or  by  necessar\^  operation, 
burden  interstate  commerce."  "  In  deter- 
mining whether  a  statute  does  or  does  not 
burden  interstate  commerce  the  court  will 
look  beyond  mere  form  and  consider  the 
substance  of  things." 

Under  a  state  constitution  that  permits 
a  departure  from  uniformity  in  taxation 
and  allows  classification  of  the  different 
subjects  of  taxation  for  the  purpose  of 
applying  varying  tax  burdens  to  the  .sev- 
eral classes,  no  objection  can  be  raised 
that  the  Fourteenth  Amendment  is  vio- 
lated, provided  the  classification  of  prop- 
erty is  reasonable ;  and  provided  further, 
that  such  scheme  of  taxation  does  not,  in 
its  necessary  effect,  infringe  upon  some 
other  provision  of  the  Constitution  or  laws 
of  the  United  States  it  will  be  sustained. 
That  railroad  property  possesses  character- 
istics that  justify  its  separate  classification 
and,  under  a  system  of  ad  valorem  taxa- 
tion,  the  application  of   peculiar  methods 
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of  valuation  is  admitted.  And  after  all 
classes  of  property  have  been  valued  ac- 
cording to  methods  best  adapted  to  each, 
it  is  doubtless  competent  for  a  state  to 
declare,  as  in  the  Montana  statute,  that,  in 
proportion  to  value,  the  tax  shall  be 
greater,  for  example,  on  agricultural  tools 
than  on  stocks  of  merchandise ;  but  may  a 
state,  with  full  intent  to  effect  such  result, 
adopt  a  scheme  of  taxation  which  neces- 
sarily imposes  upon  property  used  in  in- 
terstate commerce  a  tax  burden  that  is 
materially  greater  than  that  imposed  upon 
property  generally?  The  effect  of  the 
Montana  statute — and  we  are  assured  the 
courts  will  consider  substance  rather  than 
form — is  to  place  upon  railroad  property  a 
tax  burden  approximately  25%  in  excess 
of  that  placed  upon  property  generally.  Is 
this  permissible?  The  right  to  classify 
implies  the  right  to  discriminate;  but  this 
right  must  not  be  exercised  to  the  extent 
of  becoming  an  encroachment  upon  the 
rights  of  congress  over  commerce. 

The  right  of  a  state  to  tax  the  instru- 
ments of  interstate  commerce  within  its 
jurisdiction  is  beyond  question ;  but  the 
cases  seem  to  rest  on  an  assumption  that 
taxation  by  the  states  shall  not  discrimi- 
nate against  such  property.  See  Del.  R.  R. 
Ta.x  Case,  18  Wall.  206.  In  this  case  it 
was  said :  "  The  tax  imposed  by  the  act  in 
question  affects  commerce  among  the  states 
and  impedes  the  transit  of  persons  and 
property  from  one  state  to  another  just  in 
the  same  way.  and  in  no  other,  that  taxa- 
tion of  any  kind  necessarily  increases  the 
expenses  attendant  upon  the  use  or  posses- 
sion of  the  thing  taxed."  Under  the  Mon- 
tana statute  the  tax  imposed  is  necessarily 
greater  and  necessarily  increases  to  a 
greater  extent  the  expenses  attendant  upon 
the  use  or  possession  of  railroad  property 
as  compared  with  other  property.  "  The 
harmonious  relations  between  the  States 
and  the  National  (Government "  would 
seem  to  exclude  any  attempt  on  the  part  of 
the  state  to  discriminate  against  property 
vised  as  an  instrument  of  interstate  com- 
merce ;  and  if  such  discrimination  is  the 
necessary  result  of  the  state  statute  it  can- 
not be  valid  law  since  the  right  of  Con- 
gress is  paramount. 

In  C.  C.  C.  &■■  St.  L.  Ry.  v.  Backus.  154 
U.  S.,  p.  446  it  is  said  :  "And  the  uniform 
rule  of  this  court,  a  rule  demanded  by  the 
harmonious  relations  between  the  state  and 


the    National     Government,    has    affirmed 
that  the  full  discharge  of  no  duty  entrusted 
to  the  latter  restrains  the  former  from  the 
exercise   of   the   power   of   equal   taxation 
upon  all  private  property  within  its  terri- 
torial limits.    All  that  has  been  decided  is 
that,    beyond    the    taxation    of    property, 
according  to  the  rule  of  ordinary  property 
taxation,  no  state  shall  attempt  to  impose 
the  added  burden  of  a  license  or  other  tax 
for  the  privilege  of  using,  constructing,  or 
operating  any  bridge  or  other  instrumental- 
ity   of    interstate    commerce    or    for    the 
carrying    on    of    such    commerce.      It    is 
enough  for  the  state  that  it  finds  within  its 
borders  property  which  is  of  certain  value. 
What  has  caused  that  value  is  immaterial, 
it  is  protected  by  state  laws,  and  the  rule 
of    all    property    taxation    is    the    rule    of 
value,  and  by  that  rule  property  engaged 
in    interstate   commerce   is    controlled    the 
same   as    property    engaged    in    commerce 
within  the  state."     Here,  as  in  other  cases, 
the  taxation  approved  is  "  equal  taxation 
upon  all  private  property  "  and  the  taxa- 
tion of  property  "  according  to  the  rule  of 
ordinary  property  taxation  "  but  the  addi- 
tion of  an  unusual  burden — a  burden  not 
applicable   to   property    generally — is  con- 
demned.    The  logical  effect  of  the  Mon- 
tana statute  is  to  exact  a  tax  of  $125  from 
railroad    property   where   $100    would   be 
exacted  from  other  than  railroad  property. 
This  added  burden  results  from  arbitrarily 
attributing    to    railroad    property   a   value 
25%    greater    than    it   possesses;    for    the 
same  result  would  be  obtained  if  property 
generally  were  assessed  at  100%  instead  of 
32%   and   railroad   property  at    125%   in- 
stead of  40%  of  full  value.     This  would 
seem   to   be   a  discrimination   against   the 
railroad   property.      It  is  designedly  sub- 
jected to  heavier  taxation  than  property  of 
the  state  generally.     When  the  instriunen- 
talities  of  interstate  commerce  are  subjected 
by  a  state  to  equal  taxation  no  burden  can 
l)e  said  to  be  laid  on  such  instrumentalities  ; 
their     exemption,     or     partial     exemption, 
would  amount  to  a  .subsidy  or  aid  granted 
for  the  promotion  of  interstate  commerce. 
On  the  other  hand,  an  additional  burden 
on  such  instrvmientalities  is  a  penalty  upon 
and    a    deterrent    from    the    commerce    in 
which  railroad  propertv  is  employed.     In 
U.  S.  Glue  Co.  V.   Oa'k  Creek,  247  U.  S. 
321  (1918),  there  was  involved  taxation  of 
net  earnings  derived  from  interstate  com- 
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merce  vuider  a  statute  taxing  incomes  gen- 
erally. The  court  said:  "Such  a  tax,  when 
imposed  upon  net  incomes  from  whatever 
source  arising,  is  but  a  method  of  distri- 
buting the  cost  of  Government,  like  a  tax 
■upon  property,  or  upon  franchise  treated  as 
property;  and  if  there  be  no  discrimina- 
tion against  interstate  commerce  either  in 
the  admeasurement  of  the  tax  or  in  the 
means  adopted  for  enforcing  it,  it  consti- 
tutes one  of  the  ordinary  and  general  bur- 
dens of  Government,  from  which  persons 
and  corporations  otherwise  subject  to  the 
jurisdiction  of  the  States  are  not  exempted 
by  the  federal  Constitution  because  they 
happen  to  be  engaged  in  commerce  among 
the  states.'  Evidently  if  earnings  derived 
from  interstate  business  had  been  taxed 
25%  higher  than  earnings  derived  from 
domestic  business  there  would  have  been 
■discrimination  against  interstate  commerce  ; 
but  the  Wisconsin  income  tax  law,  which 
was  under  consideration,  makes  no  such 
-discrimination.  If  interstate  income  may 
"be  taxed  only  under  a  general  income  tax 
law  which  taxes  all  income  alike  from 
whatever  source  arising,  is  it  not  equally 
true  that  the  property  from  which  inter- 
state income  arises  may  only  be  taxed 
under  a  scheme  of  property  taxation  that 
does  not  discriminate  against  such  prop- 
erty? The  relations  between  federal  and 
state  governments  with  respect  to  state 
taxation  of  property  used  in  interstate 
commerce  seems  to  be  well  stated  by  Mr. 
James  C.  Carter  in  his  argument  for  the 
American  Express  Co.  to  be  found  on  page 
217,  165  U.  S.  {Ada?ns  Express  Company 
V.  Okio)  :  "There  is  no  constitutional  pro- 
vision in  terms  forbidding  the  states  to  im- 
pose bvirdens  by  way  of  taxation  upon  in- 
terstate commerce.  The  prohibition  is  a 
necessary  implication  arising  from  the  fact 
that  the  subject  matter  is  one  placed  ex- 
clusively under  the  sovereign  control  of 
Congress  and  the  imposition  of  burdens 
upon  it  by  the  states,  whether  by  taxation 
or  otherwise,  would  be  a  denial  of  that 
sovereignty  and  a  false  assumption  by  the 
states  of  a  power  over  it,  which,  if  it  ex- 
isted, might  be  so  exercised  as  to  destroy  it. 
There  is  one  necessary  exception  to  the  rule 
that  the  states  cannot  tax  interstate  com- 
merce. Inasmuch  as  the  existence  of  the 
states  is  necessary  to  the  existence  of  inter- 
state commerce,  that  ordinary  system  of 
taxation  which  is  necessary  to  the  existence 


of  the  states,  namely,  taxation  upon  all 
property  within  them,  must  be  permitted, 
and  the  property  employed  in  interstate 
commerce  is  not  to  be  exempted.  This  ex- 
ception is,  indeed,  rather  apparent  than 
real ;  for  where  no  burden  can  be  put  upon 
property  employed  in  interstate  commerce 
ivithout  being  at  the  same  time  put  upon 
all  other  property,  interstate  commerce  is 
not  really  burdened.  Were  it  not  subject 
to  taxation  in  this  form  the  effect  would 
be  to  confer  upon  it  an  affirmative  advan- 
tage equivalent  to  a  pecuniary  bounty  equal 
to  the  amount  of  the  tax  from  which  it 
was  exempted." 

There  appears  to  be  good  ground  for 
these  views ;  but  it  is  equally  true  that  the 
imposition  upon  property  employed  in  in- 
terstate commerce  of  a  tax  25%  greater 
than  that  imposed  upon  other  property — 
the  measure  of  the  tax  being  value  in  every 
instance — is  a  real  burden  upon  interstate 
commerce.  True  this  burden  may  be  no 
greater  than  that  placed  upon  certain 
other  minor  classes  of  property,  but  it  is  a 
burden  upon  interstate  commerce,  and 
therefore  repugnant  to  the  Federal  consti- 
tution. The  burden  lies  in  the  fact  that  as 
compared  with  the  great  mass  of  property 
there  is  discrimination  against  railroad 
property. 

In  Stearns  v.  Minnesota,  179  U.  S.,  p. 
237,  the  court  quotes  with  approval  lan- 
guage of  the  state  supreme  court  relating 
to  the  taxation  of  railroad  property  through 
a  percentage  of  gross  earnings:  "It  was 
not  in  reality  a  plan  for  exempting  prop- 
erty from  taxation,  but  a  .substituted 
method  of  taxation.  It  must  be  supposed 
that  it  was  contemplated  that  this  system 
would,  upon  the  whole,  fairly  effect  the 
objects  of  taxation  with  respect  to  such 
corporations,  and  be  equivalent  in  its  re- 
sults to  taxation  of  the  property  oivned  by 
them."  But  equivalent  to  ivhat  taxation? 
Evidently  to  such  taxation  as  the  mass  of 
property  l>ears ;  otherwise  it  is  not  a  "  sub- 
stituted method ",  but  a  direct  tax  on 
earnings  which  need  bear  no  relation  to 
the  taxation  of  property  and  cannot  be 
regarded  as  a  commuted  property  tax. 
Again :  "it  has  been  considered  that  the 
purpose  of  such  statutes  has  been,  not  to 
exempt  property  from  taxation,  but  to 
provide  a  substituted  method  of  securing 
to  the  State  its  proper  revenue  from  the 
taxable    property    of    these    corporations." 
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Again:  "These  charters  do  not  exempt 
the  property  from  taxes  but  provide  a  sub- 
stituted method  of  taxation,  based  upon 
the  assumption  that  the  property  of  the 
companies  will  be  used  for  railroad  pur- 
poses, and  thereby  an  income  derived,  the 
percentage  of  which  received  by  the  state 
will  be  equivalent  in  its  results  to  taxation 
of  the  property."  Clearly  this  means 
"  taxation  of  the  property  "  essentially  as 
the  mass  of  other  property  is  taxed  ;  for, 
otherwise,  the  rate  applied  to  the  earnings 
would  fix  the  property  tax  whereas  the 
property  tax  applied  to  property  generally 
must  be  the  basis  for  fixing  the  rate  to  be 
applied  to  the  earnings.  Should  the  .state 
of  Minnesota  increase  from  5%  to  25% 
the  percentage  of  local  and  interstate 
earnings  which  it  exacts  as  a  substitute  for 
a  tax  based  directly  on  value,  it  cannot  be 
doubted  that  this  would  be  an  interference 
with  interstate  commerce.  For  if  the  5% 
of  earnings  now  exacted  is  a  fair  equivalent 
of  a  direct  tax  on  property,  the  excess  of 
20%  would  rest  as  a  direct  burden  on  the 
earnings  for  which  there  would  be  no 
compensating  offset  in  exemption  of  the 
property  from  ordinary  advalorem  taxa- 
tion. 

I  may  attempt  to  state  the  position  of 
those  who  uphold  the  validity  of  the  stat- 
ute, as  follows:  In  a  state  where  classifi- 
cation is  permitted,  provided  the  classifi- 
cation be  reasonable,  the  state  may  impose 
without  federal  interference,  such  tax 
burden  as  it  sees  fit  upon  any  class  of 
property.  Classification  implies  discrimi- 
nation. Where  classification  exists,  rail- 
road property,  to  be  taxed  at  all,  must 
necessarily  fall  within  some  class.  Where 
uniformity  is  the  rule  and  there  is,  conse- 
quently, but  one  class,  like  treatment  must 
be  accorded  all  property  to  satisfy  the  re- 
quirements of  equal  protection ;  but  where 
a  reasonable  classification  has  once  been 
made,  equal  protection  only  requires  like 
treatment  of  all  property  within  each 
class.  Granted  that  the  power  to  tax 
exists,  it  knows  no  limitation.  Granted 
that  the  power  to  cla.ssify  or  discriminate 
exists,  the  degree  of  discrimination  is  with- 
out limitation.  The  classification  of  the 
Montana  law  is  not  unreasonable.  How 
any  class  shall  be  taxed  rests  solely  with 
the  state.  The  Supreme  Court  has  said : 
"  Nothing  in  the  Federal  Constitution 
prevents  a  state  from  separating  a  partic- 


ular class  of  property  and  subjecting  it  to 
assessment  and  taxation  in  a  mode  and  by 
a  rate  different  from  that  imposed  on  other 
property"  {Mich.  Cent.  R.  R.  v.  Powers. 
201  U.'S.  245). 

But  in  reply  it  may  be  said  :  It  is  agreed 
that  where  classification  is  permitted  the 
state  may  generally  discriminate  to  any 
extent  in  its  taxation  of  the  various  classes. 
What  burdens  are  placed  upon  the  several 
classes  rests,  usually,  within  the  wisdom  of 
the  state,  but  it  is  subject  to  one  exception. 
Property  used  in  interstate  commerce  may 
not  be  burdened  according  to  the  wisdom 
of  the  state.  The  state  must  so  arrange 
its  financial  .system  that  no  more  shall  be 
exacted  from  property  used  in  interstate 
commerce  than  is  exacted  from  the  mass 
of  property  of  the  state.  Aside  from  the 
commerce  clause,  the  right  of  the  state  to 
discriminate  in  the  taxation  of  validly 
constituted  classes  is  admitted,  but  the 
commerce  clause  places  a  restriction  upon 
the  otherwise  limitless  power  to  discrimi- 
nate between  classes.  That  the  classifica- 
tion in  Montana  is  reasonable  is  not  ques- 
tioned ;  but  the  use  made  of  the  classifica- 
tion results  in  a  burden  upon  interstate 
commerce  and  for  that  reason  the  statute 
is  invalid.  Property  used  in  interstate 
commerce  is,  necessarily,  by  reason  of  the 
commerce  clause,  distinct  and  peculiar  in 
this  that  no  burden  may  be  placed  upon  it 
through  taxation  or  otherwise.  As  to  this 
one  class  there  can  be  no  hostile  discrimi- 
nation— the  rate  of  taxation  applied  to  it 
must  not  be  greater  than  the  rate  applied 
to  the  mass  of  other  property  of  the  state 
taken  as  a  whole. 

The  Michigan  Central  case  did  not  in- 
volve the  question  which  arises  under  the 
Montana  law.  Neither  the  purpose  nor 
the  effect  of  the  Michigan  law  under  con- 
sideration was  to  place  a  greater  burden 
upon  railroad  property  than  upon  other 
property  of  the  same  value.  The  com- 
merce clause  was  not  involved.  If  it  be 
true  that  a  state  may  tax  railroad  property, 
as  a  class,  without  regard  to  taxation  im- 
uosed  upon  other  classes,  the  state  may 
place  any  burden  it  chooses  upon  interstate 
commerce.  If  the  interstate  commerce 
commission,  by  an  increase  in  traffic  rates, 
compels  the  shippers  of  Montana  to  pay  a 
million  dollars  more  in  freight  charges,  it 
would  be  possible  for  the  state  to  practi- 
rallv  nullify  the  action  of  the  commission 
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by  exacting  a  million  dollars  more  taxes 
from  railroad  property  and  reducing  by  a 
million  dollars  the  taxes  on  other  property. 
It  may  well  be  doubted  that  a  state  has 
any  such  constitutional  freedom  of  action. 
At  present  the  tax  on  railroad  values  is 
one  and  one-third  times  the  tax  on  land  of 
the  same  value :  it  is  significant  that  in 
the  last   legislature  a  bill   was  introduced 


to  make  the  railroad  tax  two  and  one-half 
times  the  land  tax. 

It  would  seem  that  the  "  harmonious 
relations "  between  the  nation  and  states 
require  that  the  latter  exact  no  greater 
contribution  from  the  instruments  of  inter- 
state commerce  than  is  exacted  from  the 
mass  of  property.  With  such  taxation 
there  can  be  no  burden  upon  or  regulation 
of  commerce. 


THE  INCONSISTENCIES  AND  SHORTCOMINGS  OF 
THE  TAX  LAWS  OF  SOUTH  CAROLINA 

JOHN  I.   RICE 


The  power  to  impose  taxes  is  vested  ex- 
clusively in  the  legislative  department  of 
the  government,  but  there  are  certain  pro- 
visions in  the  Constitution  of  1895  which 
will  have  to  be  amended  or  repealed  before 
there  can  be  any  appreciable  reform  in 
taxation. 

Article  III.  Section  29,  of  the  Constitu- 
tion of  1895,  provides  that  "  all  taxes  upon 
property,  real  and  personal,  shall  be  laid 
upon  the  actual  value  of  the  property 
taxed."  It  is  manifest  that  the  general 
property  tax  is  the  main  source  of  revenue 
in  South  Carolina.  Carrying  out  the  in- 
tent of  the  Constitution,  the  General  As- 
sembly enacted  a  law  requiring  that  "  all 
property  shall  be  valued  for  taxation  at  its 
true  value  in  monev."  (Section  379,  Civil 
Code  of  1912.) 

Prior  to  the  creation  of  the  South  Caro- 
lina Tax  Commission  in  1915,  it  was  a  well 
known  fact  that  there  was  no  uniform 
basis  of  assessment  used  by  the  boards  of 
assessors  throughout  the  State.  No  better 
example  of  the  inequalities  in  the  assess- 
ment of  property  could  be  offered  than 
the  results  of  the  State  Tax  Commission's 
equalization  of  the  banks  in  1915.  The 
Commission  found  that  there  were  some 
banks  paying  upon  an  assessment  as  high 
as  67  per  cent  of  their  value,  and  others 
paying  on  as  low  a  basis  as  18  per  cent. 
The  Commission  thereupon  required  finan- 
cial statements  of  all  the  banks  and  placed 
them  upon  a  basis  of  equality  for  purpose 
of  taxation.  Ascertaining  that  the  average 
percentage  taken  for  assessment  through- 
out the  State  was  42  per  cent,  tlie  Commis- 


sion adopted  this  basis  of  percentage  of 
true  value  as  the  basis  to  assess  and  equalize 
all  property  assessed  and  equalized  by  it. 

Another  striking  illustration  of  the  in- 
equalities in  assessment,  made  possible 
under  our  tax  laws,  is  the  fact  that  the 
State  Tax  Commission,  when  it  equalized 
the  property  of  merchants  in  1919,  found 
some  merchants  paying  on  an  assessment 
of  three-fourths  of  one  per  cent,  while 
others  were  paying  on  a  basis  of  105  per 
cent  of  the  value  of  the  stock  of  goods. 

Since  our  law  requires  an  "  equal  and 
uniform  rate  of  assessment,"  classification 
of  property  for  purposes  of  taxation  is  im- 
possible without  constitutional  amendment. 
If  the  law,  therefore,  were  rigidly  enforced, 
intangible  property,  such  as  notes,  bonds, 
mortgages,  etc.,  would  be  assessed  upon  the 
same  basis  as  other  property.  Suppose  A. 
had  $10,000  loaned  on  a  mortgage  of  real 
estate.  Under  our  law,  the  mortgage 
would  be  assessed  at  $4,200,  the  taxes 
upon  which  would  be  about  $275  or  $300. 
After  deducting  the  taxes  from  the  income 
of  $800  (the  mortgage  bearing  8  per  cent 
interest),  the  rate  of  interest  realized  on 
his  investment  would  be  so  small  that  the 
lender  thereof  would  take  his  capital  out 
of  South  Carolina  and  invest  it  in  some 
other  State  that  had  a  proper  classification 
of  property.  If  this  class  of  property  were 
placed  upon  the  tax  books  as  required  by 
law,  a  very  large  amount  of  capital  would 
be  driven  from  the  State,  and  our  people 
would  be  impoverished  to  that  extent. 

The  same  rule  applies  to  the  taxation 
of  cash.     The  law   requires  that  cash   on 
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hand  Januan'  1st  be  assessed.  It  is  well 
known  that  no  one  returns  cash,  and  yet 
when  the  taxpayer  subscribes  his  name  to 
the  oath  on  the  tax  return,  he  swears  that 
he  has  returned  all  his  money,  credits,  etc. 

There  is  no  provision  in  our  laws  pro- 
riding  for  a  tax  to  be  levied  on  business 
done  or  on  gross  sales,  and  consequently 
many  individuals  and  fim^s  are  enabled  to 
do  an  enormous  amount  of  business,  and 
contribute  nothing  to  the  support  of  the 
state  and  county  governments.  For  in- 
stance, there  was  a  certain  brokerage  con- 
cern in  South  Carolina  last  year  w-hich  did 
a  gross  business  of  $10,000,000,  and  which 
paid  taxes  on  an  assessment  of  $300  for 
furniture  and  fixtures  in  this  office.  Is 
this  fair  and  just?  This  brokerage  firm 
enjoyed  all  the  privileges  and  protection 
of  our  goverrmient,  and  from  the  stand- 
point of  ability  to  pay,  was  in  much  better 
condition  than  thousands  who  paid  very 
much  higher  taxes. 

Such  is  the  operation  and  administration 
of  the  general  property  tax.  There  are 
many  inequalities  in  the  assessment  of  real 
estate,  and  this  is  due  to  the  fact  that  the 
taxpayer  himself  is  the  important  factor  in 


determining  the  value  of  his  property  for 
purposes  of  taxation.  It  is  well  known  to 
all  that  there  are  farm  lands  in  this  State 
which  sell  for  $100  to  $200  per  acre,  but 
which  are  returned  for  taxation  at  $5  to 
$10  per  acre,  while  in  the  same  county 
there  is  land  which  is  unproductive  and  is 
assessed  the  same  per  acre  as  the  highly 
developed  farm  lands.  Each  taxpayer 
feels  that  he  must  return  his  property  as 
low  as  possible,  so  that  he  will  not  pay 
more  than  his  neighbor.  Of  course,  the 
lower  the  valuation  of  property,  the  higher 
the  tax  levies  will  be.  If  all  property 
w^ere  assessed  at  100  per  cent,  the  tax  levies 
would  be  reduced  to  a  very  low  rate,  and 
the  burden  would  be  equitably  distributed. 
These  are  only  a  few  of  the  inconsis- 
tencies and  shortcomings  embodied  in  the 
fundamental  tax  laws  of  South  Carolina. 
How  much  longer  are  we  going  to  allow 
such  antiquated  tax  laws  to  remain  in 
force?  Until  we  have  complete  reform  in 
taxation,  grave  injustice  will  be  done  the 
taxpayers  of  this  State,  and  progress  in 
educational,  social,  economic  and  govern- 
mental affairs  will  be  well-nigh  impossible. 


CLASSIFIED  TAXATION  IN  KENTUCKY 


PEYTON  L.   CLARKE 
Secretary  Kentucky  Tax  Reform  Association 


An  amendment  to  the  State  Constitution 
adopted  in  1915  authorizes  the  legislature 
to  classify  property  for  taxation,  to  fix  dif- 
ferent rates  on  diflFercnt  classes,  and  to 
designate  which  classes  shall  be  taxed  for 
local  county  and  city  purposes.  Four 
years  of  experience  under  the  classified 
system  have  developed  some  rather  remark- 
able results. 

The  new  law  became  effective  in  1917  in 
the  midst  of  the  World  War  with  its  in- 
flated values  and  disturbing  influences,  and 
it  cannot  be  said  that  it  has  had  a  very  fair 
trial ;  but  the  advantages  gained  are  in 
consequence  more  creditable,  as  without 
classification  the  necessary  increase  in  rev- 
enue must  have  come  from  property  al- 
ready unfairly  burdened. 

About  the  same  time  the  Eighteenth 
Amendment    to    the    Federal    Constitution 


destroyed  one  of  the  most  important  in- 
dustries in  the  state  and  one  of  the  prin- 
cipal sources  of  revenue,  which  added  to 
the  obstacles  in  inaugurating  the  new  sys- 
tem and  further  tested  its  strength. 

The  increased  cost  of  all  commodities 
and  labor  called  for  more  revenue,  and  the 
property  tax  was  the  chief  resource  and 
real  estate  the  main  object  of  taxation 
under  the  former  law. 

The  purpose  of  classification  as  defined 
by  the  Supreme  Court  of  the  state  was  "  to 
promote  the  interest  of  the  people  by 
bringing  to  the  surface  for  taxation  a  large 
amount  of  property  withheld  from  assess- 
ment "  and  which  paid  little  or  no  taxes 
under  the  old  law  which  had  been  found 
to  be  unenforcible. 

Under  the  old  law  less  than  one-third  in 
value  of  the  taxable  property  in  the  state 
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paid  taxes,  and  in  eighty-one  out  of  one 
hundred  and  twenty  counties  the  local  rev- 
enue was  insuihcient  to  meet  the  expenses, 
and  the  other  thirty-nine  counties  had  not 
only  to  pay  their  own  governmental  costs, 
but  also  had  to  provide  for  the  delinquent 
counties. 

Some  of  the  results  of  classification  may 
be  specified  as  follows,  but  the  greatest 
effect  has  been  in  the  better  moral  tone  of 
the  people  in  relation  to  taxation,  as  they 
are  now  able  to  comply  with  the  law  with- 
out the  apprehension  of  confiscation  of  the 
principal  part  of  the  income  from  certain 
classes  of  property  by  taxation. 

The  property  so  far  subjected  to  classi- 
fication and  separation  comprises  bonds, 
stocks,  notes,  accounts  and  money,  gener- 
ally defined  as  intangible  personal  prop- 
erty; manufacturing  and  agricultural  im- 
plements and  machinery ;  raw  materials ; 
products  in  process  of  manufacture;  and 
all  unmanufactured  agricultural  products 
grown  on  farms.  Live  stock  is  also  af- 
fected by  the  change. 

All  intangible  personal  property  is  ex- 
empt from  local  taxation  and  taxed  for 
state  purposes  only  at  the  rate  of  40c.  on 
each  $100. 

Manufacturing  machinery,  agricultural 
implements,  raw  materials  at  plants,  for 
the  purpose  of  manufacture,  and  products 
in  process  are  likewise  exempted  from  local 
taxes,  and  taxed  by  the  state  only  at  the 
40c.  rate. 

Unmanufactured  agricultural  products, 
such  as  grain,  tobacco,  hemp,  hay,  seeds, 
wool,  hides,  and  all  other  farm  products 
are  taxed  by  the  state  at  the  40-cent  rate, 
and  the  tax  rate  in  counties  and  cities  is 
limited  to  1 5  cents  to  enable  the  owners  to 
store  and  hold  such  property  and  not  other- 
wise be  constrained  to  remove  or  dispose  of 
it  to  avoid  excessive  taxes. 

Money  on  deposit  in  Kentucky  banks  is 
taxed  by  the  state  at  10c.  on  each  $100. 
The  banks  are  required  to  pay  the  tax  on 
balances  as  of  July  first,  and  they  may 
charge  the  amounts  so  paid  to  the  indi- 
vidual depositors. 

Live  stock  is  taxed  by  the  state  at  10c. 
on  each  $100,  and  is  subject  to  local  taxa- 
tion as  well. 

Bonds  of  the  United  States,  State  of  Ken- 
tucky, and  bonds  issued  by  counties  and 
cities  for  public  purposes  are  exempt  from 
all  taxation  within  the  state. 


Stock  of  domestic  corporations  and  all 
corporations  paying  taxes  in  Kentucky  on 
25  per  cent  or  more  of  their  taxable  prop- 
erty are  also  exempt  from  taxation. 

At  the  time  the  law  went  into  effect,  the 
total  amount  of  all  property  subject  to 
classification  was  less  than  $90,000,000,  or 
about  10  per  cent  of  the  property  assessed 
for  taxation.  The  loss  in  local  revenues 
was  therefore  immaterial,  and  it  is  signifi- 
cant that  machinery  and  raw  materials  not 
engaged  in  manufacturing,  and  therefore 
not  exempt,  now  exceeds  in  value  the  as- 
sessment of  all  of  such  property  under  the 
old  law. 

Under  the  operation  of  the  new  law 
many  changes  have  taken  place,  and  the 
loss  in  revenue  from  the  trafl[ic  in  liquors^ 
has  been  more  than  made  up  by  the  taxes 
on  automobiles  and  gasoline.  Licenses- 
have  been  extended  and  a  tax  on  the  pro- 
duction of  petrolemn  with  taxes  on  mineral 
and  timber  rights  and  leases  have  helped 
to  increase  the  combined  revenue,  from 
$12,000,000  to  $16,000,000  from  all 
sources. 

Under  the  old  law  there  had  been  an 
annual  deficit  in  the  state  revenue  for 
many  years  of  about  $500,000  and  an  ac- 
cumulated debt  of  about  $5,000,000.  The 
state  revenue  from  the  property  tax  has  in- 
creased over  50  per  cent  and  from  other 
sources  sufficient  to  meet  all  current  ex- 
penses, and  afford  a  surplus  of  over 
$700,000  towards  the  reduction  of  the 
state  debt. 

Of  the  increase  in  revenue  from  the 
property  tax,  real  estate  and  live  stock  has 
been  called  upon  to  pay  only  10  per  cent 
more  than  under  the  former  law,  and  the 
other  90  per  cent  is  paid  by  formerly  un- 
dervalued and  omitted  personal  property. 
This  proves  conclusively  that  classifica- 
tion has  not  shifted  the  burden  to  land  and 
improvements,  but  has  kept  down  the  taxes 
on  the  latter,  which,  without  the  help  o£ 
personal  property  brought  out  by  classifi- 
cation, would  have  been  saddled  with  a 
much  heavier  load. 

It  is  true  that  undervalued  real  estate 
has  been  raised  by  assessment,  but  the  state 
tax  rate  was  reduced  from  55  to  40  cents, 
and  this  has  minimized  the  necessary  in- 
crease in  taxes  on  this  class  of  property. 

The  assessment  of  other  tangible  prop- 
erty has  also  been  increased,  and  there  has 
been  some  complaint  because  of  the  higher 
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local  taxes.  This  is  not  attributable  to  the 
new  law  but  is  due  to  the  l)etter  compli- 
ance with  an  old  law,  requiring  that  all 
property  shall  he  assessed  at  the  fair  cash 
value.  By  retaining  or  increasing  their 
former  tax  rates  in  the  face  of  largely  in- 
creased assessments  counties  and  cities 
have  caused  this  increase  in  taxes,  but  as 
they  needed  more  revenue  this  was  the 
logical  way  to  get  it.  There  are  very  few 
so  called  "  pauper "  counties  left  in  the 
state,  and  public  improvements,  schools 
and  roads,  neglected  for  many  years,  are 
now  receiving  some  attention. 

Under  the  old  law  the  assessment  for 
comity  purposes  was  $922,000,000,  and  for 
the  current  year  $1,500,000,000  in  spite  of 
the  loss  by  reason  of  the  local  exemption 
of  about  $80,000,000  of  intangibles  taxable 
for  local  purposes  under  the  old  law. 
There  are  no  available  figures  for  all  the 
towns  and  cities,  but  it  is  known  that  their 
resources  have  greatly  increased  as  they 
have  followed  the  state  and  counties  in 
raising  assessments  without  reducing  their 
local  tax  rates. 

The  state  benefits  mostly  by  the  classified 
tax,  as  intangible  property  has  added  to  its 
income,  and  yet  the  counties  and  cities 
have  lost  but  little  by  local  exemptions,  as 
they  cannot  claim  to  have  been  deprived 
of  something  they  never  had  in  very  con- 
siderable amount.  Moreover  it  was  classi- 
fication that  subsequently  brought  out  the 
large  volume  of  this  property  for  taxation, 
and  the  saving  to  taxpayers  by  its  exemp- 
tion helps  to  keep  down  their  tax  bills. 

The  motive  in  classifying  the  property 
affected  thereby  was  to  invite  capital  and 
population,  which  the  old  law  repelled,  and 
at  the  same  time  distribute  the  burden  of 
taxation  more  equitably. 

Bonds,  stocks  and  notes  could  not  and 
would  not  pay  state,  county  and  city  taxes 
that  con.sumed  most  of  the  income,  and  to 
pay  more  taxes  than  the  interest  on  money 
afforded,  simply  caused  its  deposit  else- 
where. The  assessment  of  intangibles  had 
increased  only  $10,000,000  in  twenty-five 
years  under  the  general  property  tax.  In 
respect  to  some  items  of  tangible  property, 
the  assessment  was  even  les.sened  during 
the  same  period.  Bank  deposits  increased 
only  $2,000,000,  and  real  estate  paid  about 
SO  per  cent  of  the  taxes.  The  state  tax 
rate  advanced  from  40  to  55  cents. 

Under  the  cla.ssified  tax  law.  real  estate 


is  now  paying  only  about  7  per  cent.  The 
state  tax  rates  on  property  generally  have 
been  reduced  from  55  to  40  cents,  of  which 
2 1  cents  is  for  education,  and  the  rate  on 
bank  depo.sits  and  live  stock  is  onlv  10  cents 
on  each  $100. 

The  revenue  from  property  taxes  has 
increased  from  $5,000,000  to  about  $8,000, 
000,  assessments  have  increased  from  $922, 
000,000  to  $2,400,000,000.  and  it  is  in 
contemplation  to  still  further  reduce  the 
state  tax  rates. 

In  connection  with  the  adoption  of  the 
classified  system,  a  permanent  state  tax 
commission  was  created  with  authority  to 
enforce  the  tax  laws,  and  a  budget  system 
was  instituted  to  restrict  expenses  of  the 
various  departments  of  the  government  to 
the  revenue  receipts  as  apportioned. 

There  is  still  some  opposition  to  classi- 
fication, and  singularly  enough  it  proceeds 
from  officials  who  failed  to  observe  the  old 
law  and  resent  the  authority  now  placed 
over  them.  City  and  county  authorities 
deprecate  the  loss  of  local  revenue  from 
the  large  amount  of  exempted  property 
brought  out  by  the  new  system,  although 
their  revenue  has  not  been  diminished. 
There  are  some  taxpayers  who  never  list 
their  intangibles  and  who  object  because 
those  who  have  less  taxes  to  pay  on  such 
property  than  on  real  estate  are  supposed 
to  have  some  advantage. 

The  latter  class  fail  to  understand  that 
taxes  on  real  estate  are  in  effect  an  invest- 
ment, as  more  than  half  of  the  revenue  is 
expended  on  public  improvements,  schools 
and  roads,  which  increase  the  value  of 
land,  while  no  one  may  claim  that  taxes 
l)enefit  securities  or  money,  which  are 
worth  no  more  in  one  locality  than  an- 
other. 

As  to  the  attitude  of  the  people  gener- 
ally, the  following  article  from  a  leading 
newspaper  shows  how  the  cla,ssified  tax  law 
is  regarded. 

"  Every  now  and  then  one  hears  from  some 
faint  heart  who  predicts  that  at  the  next  session 
of  the  Kentucky  Legislature  the  admirable  sys- 
tem of  State  taxation  laws  will  be  repealed.  No 
one  who  predicts  this  says  what  will  be  offered 
as  a  substitute.  We  are  only  told  that  the  tax 
laws  will  be  'repealed'  as  if  the  plan  were  to 
leave  the  State  without  a  plan  for  raising  rev- 
enue. 

"  The  same  thing  was  said  two  years  ago,  and, 
when  the  Legislature  met,  no  serious  attempt  was 
made  to  tamper  with  the  tax  laws.  There  is,  in- 
deed, no  reason   to  believe  that  the  elected  repre- 
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sentatives  of  the  people  of  Kentucky  would  sanc- 
tion such  a  stupendous  piece  of  folly.  Kentucky 
is  ahead  of  three-fourths  of  the  States  of  the 
Union  in  the  matter  of  wisely  framed  State  taxa- 
tion laws.  It  is  true  that  a  few  ve.xed  questions, 
notably  that  of  ta.xing  coal,  remain  to  be  consid- 


ered. The  State  needs  more  revenue,  and  must 
find  some  way  to  produce  it.  But  there  is  abso- 
lutely no  excuse  for  an  agitation  against  the 
general  system.  That  system  has  justified  itself 
and  it  would  be  suicidal  to  go  back  to  the  old 
haphazard,  hit-or-miss  system." 


Comparative  Statement, 


Lands  and  Improvements 
Lots  and  Improvements    . 

Live  Stock 

Tangible  Personalty  .  .  . 
Intangible  Personalty  .  . 
Bank  Deposits 


Total $922,456,481       $5,073,510 


1917 


Assessments. 


5391,694,806 
322,140,632 
56,091,732 
72,601,235 
68,750,880 
11,177,196 


Revenue. 


J2, 154, 321 

1. 771. 773 

308,514 

399,306 

378,129 

61,474 


1921 


Assessments. 


$735,804,734 
408,060,394 
86,020,371 
326,149,729 
308,418,571 
284,161,828 


Revenue. 


$2,943,218 

1,632,241 

86,020 

1,304,598 

1,233,674 
284,161 


$2,148,615,627  I    $7,483,915 


Taxes  on  Real  Estate [    $3,926,094 

Taxes  on  Personal  Property I      1,147,416 


$4,575,459 
2,908,456 


Increase  in  Taxes  on  Real  Estate    .    .    . 
Increase  in  Taxes  on  Personal  Property 


$549,365 
1,761,040 


Railroads  and  Corporations  not  included. 


THE  DETERMINATION  OF  A  TAX  LEVY 


SAMUEL  T.   HOWE 


A  discussion  of  the  topic  assigned  for 
this  paper  may  be  approached  from  at  least 
two  standpoints. 

The  question  of  the  determination  of  the 
levy  as  a  mere  mathematical  proposition 
gives  very  little  opportunity  for  discussion 
because,  given  the  factors  of  the  problem — ■ 
i.  e.,  the  total  assessed  valuation  of  the  tax- 
ing district  as  the  divisor,  and  the  budget- 
ary expenses  for  the  fiscal  year  plus  a  small 
addition  to  recoup  losses  in  collection,  as 
the  dividend — the  resulting  quotient  will  be 
what  may  be  called  the  rate  of  levy  in  mills. 

From  this  standpoint  the  proposition  is 
very  simple,  but  seemingly  the  topic  was 
selected  and  assigned  by  the  committee  on 
program  with  something  broader  in  mind 
than  the  mere  mathematical  proposition  in- 
volved in  the  determination  of  the  concrete 
levy. 

Looked  at  from  another  point  the  sub- 
ject  affords  opportunity   for   remarks   be- 


cause of  the  wide  diversity  of  tax  rates 
among  the  states,  for  state  and  local  pur- 
poses. 

The  bases  among  the  states  for  rate- 
making  are  so  widely  differentiated  that  the 
student  of  taxation  in  attempting  to  insti- 
tute comparisons  among  the  states  in  re- 
spect of  public  expenditures  is  greatly  con- 
fused, and  in  fact  one  is  unable  to  reach 
any  satisfactory  conclusion  as  to  the  rela- 
tive contributions  from  taxes  upon  property 
toward  the  costs  of  maintenance  of  the  dif- 
ferent political  subdivisions. 

Assessments  of  property  in  the  several 
states  are  inade  at  varying  percentages  of 
actual  value  with  inevitably  resulting  great 
variations  in  rates  of  levy.  In  only  a  few 
of  the  states  does  it  appear  that  attempts 
are  seriously  made  to  assess  property  at 
actual  value. 

Again,  the  laws  of  the  states  vary  widely 
in  providing  miscellaneous  sources  of  rev- 
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enue;  also  in  distributing  such  revenue 
among  the  state  taxing  district  and  its  sub- 
taxing  districts. 

Because  of  the  greatly  dissimilar  tax 
laws  of  states  and  of  other  jurisdictions, 
the  National  Tax  Association  originated  in 
1907  the  movement  which  it  has  since 
actively  promoted,  looking  to  uniform  tax 
laws  among  the  states  with  the  hope  of 
producing  such  a  unity  of  thought  through- 
out the  country  among  students  of  taxa- 
tion, administrators  of  tax  laws  and  the 
members  of  legislative  bodies  as  would 
l>ring  about  desirable  uniformity. 

When  is  considered  the  comparatively 
brief  period  of  its  existence,  the  Associa- 
tion may  be  truthfully  .said  to  have  pro- 
duced remarkable  results  throughout  the 
country.  Gradually,  enlightened  views 
upon  tax  matters  promulgated  through  its 
efforts  have  impressed  the  general  public 
mind,  and  in  very  many  quarters  need  of 
uniformity  in  tax  matters  the  country  over 
is  now  seen  in  order  that  citizens  of  the 
common  country  who  have  domiciles  in 
different  states  may  not  be  doubly  or  trebly 
Imrdened  with  taxation  on  account  of  prop- 
erty interests  owned  by  them  in  two  or 
more  states.  While  much  double  taxation 
has  already  been  removed  by  legislation, 
nevertheless  it  still  exists  to  a  considerable 
degree  because  of  remaining  state  tax  laws 
which  seriously  conflict. 

Only  a  few  decades  back  communities 
were  quite  often  self-contained  and  self- 
sustaining  and  got  along  very  well  inde- 
pendently of  one  another.  This  is  no 
longer  true.  Through  the  modern  indus- 
trial revolution  and  the  accompanying  ex- 
pansion of  lines  of  communication  and 
transportation,  larger  communities  having 
common  interests  have  grown  up,  embrac- 
ing state- wide  areas,  and  as  to  some  com- 
mon interests  covering  areas  not  limited  by 
state  boundaries. 

In  fact,  common  interests  are  often 
nation-wide.  With  this  thought  in  view 
the  federal  territory  may  be  imagined  as  a 
large  dominion  in  which  the  forty-eight 
states  of  which  it  is  composed  are  merely 
counties,  and  a  very  pertinent  question 
arises  as  to  what  should  be  limitations  as  to 
home  rule  among  the  subdivisions  of  the 
federal  territory. 

In  recent  years  there  has  been  a  great 
drift  toward  central  control  of  all  social 
activities.     This  is  a  commonplace  within 


the  knowledge  of  all  citizens.  Parallel 
with  the  centralization  of  the  control  of 
industrial  and  commercial  activities  there 
has  been  a  like  centralization  of  the  power 
of  government.  This  movement  has  so  de- 
veloped during  the  last  one  or  two  decades 
as  to  give  ground  for  much  concern. 

It  is  indisputable  that  the  affairs  of  the 
American  people  are  rapidly  coming  under 
the  control  of  what  may  not  be  inappro- 
priately termed  an  autocratic  government. 
It  does  no  violence  to  the  facts  to  say  that 
at  the  present  time  the  Federal  Executive 
dominates  the  Congress  to  a  considerable 
degree.  True,  the  autocracy  which  few- 
will  deny  exists  in  the  United  States,  has 
sprung  from  democratic  institutions,  but  it 
is  just  as  despotic  as  are  other  forms  of 
autocratic  administration.  During  the  war 
from  which  the  country  has  recently 
emerged  there  was  doubtless  need  for  cen- 
tral direction  in  some  particulars.  That 
emergency  having  passed,  thinking  citizens 
should  taJvC  note  of  the  situation  in  order 
to  determine  whether  or  not  there  should 
be  started  a  decentralizing  movement. 

The  statement  that  somewhere  between  a 
despotism  on  the  one  hand  and  an  extreme 
democracy  on  the  other  hand  lies  the  most 
freedom  for  the  citizen,  expresses  a  fact 
of  human  experience  historically  vouched 
for  as  having  existed  since  government  was 
first  instituted.  At  times  governmental 
power  has  drifted  to  one  or  the  other  ex- 
treme until  halted  and  reversed  in  its  direc- 
tion by  social  upheavals.  A  system  of 
checks  and  balances  upon  the  forces  that 
make  for  centralization  of  civil  power  is, 
therefore,  highly  desirable  in  order  to  avoid 
the  use  of  extremely  radical  means  of  elim- 
inating unbearable  conditions;  and  ought 
to  be  established  and  maintained  in  so  far 
as  himian  characteristics  will  permit. 

Oftentimes  from  autocratic  power  come 
laws  backed  by  no  popular  demand.  It  is, 
of  course,  to  be  admitted  that  the  condi- 
tions which  now  permit  what  it  seems  may 
be  properly  called  autocratic  legislation  are 
the  outgrowth  of  a  gradual  development  in 
that  direction.  What  the  culmination  may 
be,  unless  the  tendency  to  enact  uncalled- 
for  and  unnecessary  legislation  on  the  part 
of  centralized  power  is  in  some  measure 
controlled,  is  matter  for  grave  considera- 
tion. There  seems  almost  always  to  ac- 
company the  possession  of  power  an  incli- 
nation to  use  it  to  the  utmost.    The  degree 
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■of  its  exercise  is  likely  to  be  increased  in  a 
ratio  corresponding  to  the  length  of  time 
the  power  is  exercised  without  change  of 
administration. 

State  laws  and  even  provisions  of  state 
constitutions  have  more  than  once  been 
nullified  by  acts  of  the  Congress  instigated 
by  the  National  Executive. 

Today  the  affairs  of  the  people  are  in 
confusion  because  of  such  legislation,  and 
all  in  all  the  situation  challenges  the  care- 
ful attention  of  citizens. 

The  salient  question  is  as  to  what  should 
be  the  area  over  which  home  rule  should 
prevail.  Evidently  until  state  rights  are 
completely  destroyed,  home  rule  should  be 
coextensive  with  state  boundaries,  at  least 
so  far  as  domestic  affairs  are  involved. 

It  is  important  to  every  state  that  the 
laws  of  the  state  shall  be  such  as  to  give  to 
every  citizen  thereof  equal  rights  before  the 
law,  and  especially  so  with  regard  to  taxa- 
tion, and  tax  laws  should  be  framed  in  a 
way  to  treat  each  citizen  in  a  manner  rela- 
tively equal  to  the  treatment  given  all 
other  citizens. 

Proper  uniform  conditions  in  the  single 
state  should  extend  over  all  states  so  far  as 
is  consistent  with  the  differing  antecedents 
and  institutions  of  the  states  separately 
considered. 

The  National  Tax  Association  has  put 
forth  an  outline  of  a  model  tax  system 
which,  if  adopted  by  all  or  many  of  the 
states,  will  eliminate  much  double  and  un- 
just taxation  now  existing.  Neither  time 
nor  space  permits  more  than  this  brief  ref- 
erence to  the  proposed  system;  but  those 
interested  may  consult  the  published  pro- 
ceedings of  the  Association  and  possibly 
obtain  a  pamphlet  containing  the  proposi- 
tion by  writing  to  Alfred  E.  Holcomb, 
Secretary  of  the  Association,  at  195  Broad- 
way, New  York. 

The  thought  that  comity  among  the 
states  in  respect  of  tax  legislation  may  be 
had  in  due  time  is  justified  by  the  degree 
of  uniform  legislation  among  the  states, 
already  achieved  through  the  efforts  of  an 
organization  known  as  the  "  Commission 
on  Uniform  State  Laws  ".  In  the  work  of 
that  Commission  representatives  of  all  the 
states  and  of  all  the  dependencies  and  terri- 
tories of  the  United  States  now  participate. 
That  its  work  has  been  effective  the  latest 
available  data  clearly  show.  The  follow- 
ing statement  indicates  the  progress  made 
toward  uniformity : 


Number  of  States 
Name  of  the  Law.  in  which  Enacted. 

The  "  Reformed  Negotiable  Instrument 

Act  "    45 

The     "  Uniform     Warehouse     Receipts 

Act  "    29 

The  "  Uniform  Sales  of  Personal  Prop- 
erty Act  "   13 

The  "  Uniform  Bills  of  Lading  Act  ".  .    14 
The  "  Uniform  Stock  Transfer  Act  "...    10 
The  "  Uniform  Act  Regulating  the  E.x- 
ecutive  of  Wills  Outside  of  States".  .    10 

The  "  Uniform  Divorce  Act "  4 

The  "  Family  Desertion  Act "   8 

The  "  Partnership  Act  "    4 

The  "  Cold  Storage  Act  "   i 

The  "Workmen's  Compensation  Act",  i 
The  "  Acknowledgment  of  Deeds  Act "  i 
The  "  Torrens  Registration  Act  " i 

An  important  thing  to  a  state  is  to  have 
the  mill  tax  rate  at  the  lowest  point  pos- 
sible. Minimum  rates  and  maximum  as- 
sessed valuations  are  correlatives.  The 
average  property  owner  looks  more  to  the 
rate  than  to  the  valuation,  and  the  citizens 
of  a  state  who  think  they  are  over-burdened 
as  to  taxes  look  longingly  to  states  having 
lower  rates  of  taxation  than  their  own 
state,  and  not  infrequently  domiciles  of 
citizens  are  changed  from  the  state  of  the 
higher  rate  to  the  one  having  the  lower  rate. 

The  careful  investigator  would  probably 
conclude  that  the  lowest  possible  tax  rate 
would  promote  the  public  interest  more 
than  higher  rates.  The  most  important 
thing  in  taxation  is  to  distribute  the  burden 
of  the  tax  in  a  relatively  equal  manner 
among  all  those  who  are  called  upon  to  aid 
in  .supporting  the  government.  Experience 
shows  that  this  equality  can  best  be  had 
when  property  is  all  assessed  at  as  near 
actual  value  as  the  machinery  of  assessment 
will  permit  and  when  the  machinery  is  so 
organized  as  to  fail  in  accomplishing  this 
end  it  should  be  reformed. 

The  standard  of  assessed  value  usually 
provided  by  the  laws  of  states  is  actual 
value.  When  once  is  permitted  a  variation 
from  this  standard,  variations  multiply 
largely  with  different  degrees  of  variation 
from  the  standard  and  injustice  to  tax- 
payers results. 

Relative  inequality  shows  up  most  as 
between  desirable  and  correspondingly  val- 
uable properties  and  those  not  so  desirable 
and  naturally  less  valuable  than  the  other 
class.  In  this  way  the  owners  of  the  better 
properties  profit  at  the  expense  of  the 
owners  of  the  other  kind  of  property. 

Clearly  a  low  rate  of  taxation  will  help 
the  public  to  get  the  benefits  resulting  from 
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full  values  with  resulting  relatively  equal 
distribution  of  the  burden. 

It  follows  that  the  legislature  may  enact 
laws  by  fixing  low  rates  of  levy  which  in 
operation  would  force  assessment  values  up 
toward  actual  value  and  tend  to  produce 
equality  of  burden. 

When  the  Kansas  legislature  of  1907 
undertook  the  reformation  of  her  assess- 
ment and  tax  laws  the  condition  of  assessed 
values  was  as  follows : 

Real  estate  in  the  aggregate  was  assessed  at  not 
more  than  i"  per  cent  of  actual  value;  personal 
property  at  about  30  per  cent ;  and  public  service 
corporation  property  approximately  at  19  per  cent 
of  actual  value. 

The  assessment  of  property  in  the  state 
for  the  year  1907  —  the  last  assessment 
under  the  old  system  —  was  in  amounts  by 
classes  as  follows : 

Land    $190,467,720 

Lots    78,686,780 

Personal  property,  exclusive  of  public 

service  corporation  property    78,854,269 

Public  service  corporation  property  .  .      77,272,445 

Total  assessed  value  of  all  property  in 

the  state  that  year  was $425,281,214 

Under  the  new  plan  of  assessment  first 
operating  in  1908  the  following  were  the 
assessed  values  of  the  same  classes  of  prop- 
erty: 

Land    $1,204,426,913 

Lots   368,621,877 

Personal  property,  exclusive  of  pub- 
lic service  corporation  property.  .  .      474,191,255 
Public  service  corporation  property.       404,320.352 

Total    $2,451,560,397 

In  anticipation  of  the  large  increase  in 
values  to  result  from  the  new  methods  of 
assessment  provided  by  the  legislature  of 
1907  a  short  statute  was  enacted  in  sub- 
stance making  it  unlawful  for  any  officer 
or  set  of  officers  authorized  by  the  law  to 
make  levies  upon  assessed  valuations  of 
property,  to  fix  or  make  any  such  levy 
upon  the  assessments  of  1908  which  would 
produce  a  .sum  of  money  in  excess  of  2  per 
cent  more  than  the  sum  which  would  have 
been  produced  by  the  levy  of  the  statutory 
rates  on  the  valuation  of  1907. 

In   1909  the  legislature  specifically  lim- 


ited each  tux  levy  for  state  or  local  pur- 
poses to  minimums  arrived  at  by  consider- 
ing previous  budgets  with  allowances  for 
proper  increases  from  year  to  year  as  one 
factor  and  the  largely  increased  assessment 
attained  in  1908  with  probable  future 
yearly  increases  as  the  other  factor. 

The  change  from  the  rates  prevailing  in 
1907  followed  as  now  indicated. 

In  1907  the  average  rate  of  levy  for  state  rev- 
enue was  6.456  mills.  In  1908  it  dropped  to  .9  of 
one  mill. 

The  average  levy  for  local  taxes  throughout 
the  state  in  1907  was  40.5  mills  plus.  In  1908  the 
average  levy  for  like  purposes  was  7.74  mills  plus. 

The  developmeiDt  and  growth  of  the 
state  has,  of  course,  necessitated  from  year 
to  year  larger  public  expenditures.  Every 
session  of  the  legislature  provides  new- 
functions  for  the  state  and  local  govern- 
ments, requiring  increased  expenditures. 
The  people  are  banded  together  in  classes, 
each  class  seeking  some  particular  benefit 
through  some  new  state  function.  Neces- 
sarily in  a  progressive  community  the  bur 
den  of  taxation  increases  from  year  to  year. 

In  1907  the  aggregate  of  taxes  raised 
for  all  purposes,  state  and  local,  was  $20, 
497,601.  In  1919  the  aggregate  was  $5.S, 
613,475,  an  increase  of  more  than  171  per 
cent. 

In  1920  the  total  assessed  valuation  of 
property  was  $3,869,514,914.  The  tax 
commission,  exercising  its  various  functions 
of  assessment,  assessed  in  1920  public  ser- 
vice corporation  property  at  the  sum  of 
$474,702,808,  an  amount  in  excess  of  what 
the  whole  property  of  the  state  was  assessed 
at  in  1907. 

In  1920  the  state  tax  levy  generally  over 
the  state  was  1.40  mills.  The  average  levy 
for  all  local  purposes  was  11.85  mills. 

Low  rates  of  levy  and  the  need  for 
funds  to  meet  the  increasing  expenditures  of 
the  state  has  produced  diligence  upon  the 
part  of  the  local  taxing  authorities  in  get- 
ting property  upon  the  roll  which  before 
the  methods  of  assessment  were  changed' 
escaped  taxation  in  large  amounts.  Public 
sentiment  because  of  increasing  expendi- 
tures sustains  assessors  in  going  the  limit 
under  the  law  to  make  all  taxpayers  carry 
some  of  the  burden. 
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DECISIONS  AND  RULINGS 

EDITED  BY  A.  E.  HOLCOMB 


Inxome.  Federal  —  Unliquidated 
Damages — Income  when  Suffered  or 
WHEN  Received.  —  A  claim  for  unliqui- 
dated damages  suffered  through  a  viola- 
tion of  the  Anti-Trust  Act,  between  1891 
and  1894,  compromised  and  settled  in  1916 
by  the  papnent  of  cash,  was  held  not  in- 
come in  1916. — Park  v.  GiUigan,  U.  S.  D. 
C. — Ohio  (imreported  to  date,  decision  not 
acquiesced  in  by  the  department). 

Income,  Federal  —  Proceeds  from 
Sale  of  Rights  to  Subscribe  for  Stock. 
— Where  a  holder  of  shares  of  stock  of  a 
corporation  was  given  the  right  to  sub- 
scribe for  an  equal  number  of  shares  of  a 
new  issue  of  stock  at  a  fixed  price,  which 
right  he  sold,  the  sum  received  was  held 
not  taxable  in  its  entirety  as  income  re- 
ceived during  the  year,  but  the  amount 
taxable  was  the  gain  or  profit  realized 
from  the  sale  in  excess  of  the  sum  received 
above  the  net  value,  after  deducting  the 
subscription  price  of  the  new  shares  he 
would  have  obtained  by  himself  exercising 
the  right.  —  Safe  Deposit  df  Trust  Co.  of 
Baltimore  v.  Miles,  273  Fed.  822. 

Income,  Federal — Deductions — Sala- 
ries as  Expenses.  —  In  determining  net 
income  to  be  ascertained  by  deducting  from 
gross  income  "  all  ordinary  and  necessary 
expenses  ",  the  government  may  not  deter- 
mine whether  salary  paid  corporation  offi- 
cers is  a  reasonable  and  fair  compensation, 
but  may  determine  whether  it  is  salary  or 
whether  it  constitutes  profits  diverted  to  a 
stockholding  officer  under  the  guise  of 
salary. 

The  evidence  was  considered  sufficient 
to  raise  the  issue  as  to  whether  part  of  the 
salary  paid  a  corporation  officer  was  in  fact 
for  services  actually  rendered,  or  was  a 
diversion  of  the  profits,  and  as  such  not 
deductible.  —  U.  S.  v.  Philoilelphia  Knit- 
1     ting  Mills  Co.,  273  Fed.  657. 


satisfied  partly  in  cash  and  partly  by  new 
stock  of  the  company,  to  which  the  old 
stockholders  subscribed  and  directed  that 
their  dividend  checks  be  applied  in  pay- 
ment, was  a  stock  dividend  to  all  those 
who  subscribed  for  the  new  stock.  —  U.  S. 
V.  lV7n.  L.  Mellon,  U.  S.  D.  C— Pa.  (un- 
reported to  date,  not  acquiesced  in  by  de- 
partment ) . 

Income,  Federal  —  Relief  and  Re- 
view.— The  amount  of  a  tax  is  determined, 
not  by  the  courts  in  the  first  instance,  but 
by  the  taxing  power,  and  this  determina- 
tion is  so  far  conclusive  against  the  tax- 
payer that  his  only  remedy  is  an  action  to 
recover  back,  after  payment  of  tax  (if  the- 
tax  is  declared  illegal). — Kelly  v.  Leivel- 
lyn,  274  Fed.  108;  See  also  274  Fed.  112. 

Income,  Federal — "Associations". — 
Where  the  legal  title  to  the  capital  stock 
of  several  corporations  is  placed  in  the 
hands  of  trustees  who  are  to  do  certain 
specified  things  only,  with  provisions  for  a 
committee,  elected  by  participating  share- 
holders, which  controls  even  the  power  of 
the  trustees  to  vote  the  capital  stock  of  the 
various  companies;  such  an  agreement 
creates  an  association  not  organized  under 
some  law,  but  which  is  prevented  by  cer- 
tain limitations  and  conditions  from  being 
an  ordinary  partnership,  and  such  associa- 
tion is  taxable  under  the  1913  act. 

The  words  "  no  matter  how  organized  "' 
are  held  to  relate  back  to  the  words  "every 
joint  stock  company  or  association "  so- 
that  what  is  meant  is  that  all  such  concerns 
(not  including  partnerships)  are  included 
and  taxable.  The  case  of  Crocker  v.  Mal- 
ley,  249  U.  S.  223,  and  the  Massachusetts 
trusts  therein  discussed  are  distinguished 
from  the  case  and  the  so-called  trusts  in- 
volved. —  Chicago  Title  cr=  Trust  Co.  v. 
Smietanka,  U.  S.  D.  C.  No.  Dist.  111.,  East. 
Div.  (unreported  to  date). 


Income,  Federal — Stock  Dividend.^         Income,   Federal  —  Dividends — Reor- 
A    dividend    declared    by    a    corporation,      ganization.  —  Public   attention   has   been 
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directed  to  these  decisions  of  the  federal 
district  court  because  of  the  prominence  of 
the  contesting  taxpayers. 

In  one  case  a  corporation  sold  its  pipe 
line  assets  to  a  new  corporation,  organized 
for  the  purpose,  the  latter  corporation 
agreeing  to  distribute  all  its  shares  to  the 
stockholders  of  the  original  corporation, 
among  whom  were  Messrs.  Harkness  and 
Rockefeller. 

In  the  other  case  the  transaction  was 
similar  except  that  the  agreement  required 
the  newl\'  organized  corporation  to  transfer 
the  shares  to  the  parent,  corporation,  the 
latter  corporation,  in  the  same  vote,  declar- 
ing a  dividend  of  such  shares  to  its  stock- 
holders. 

The  shares  so  distributed  were  taxed  as 
income  to  the  shareholders  in  the  year 
when  issued  and  the  taxes  were  contested 
upon  the  ground  that  they  did  not  consti- 
tute income  under  the  theory  of  the  stock 
dividend  and  the  liquidating  dividend 
cases. 

The  court,  in  a  well  considered  opinion. 
reviewed  the  pertinent  cases  and  held  that 
stripped  of  legal  technicality,  the  trans- 
actions in  both  cases  reflected  a  separation 
of  assets  into  a  new  form,  representing  a 
definite  ascertainable  value  distinct  from 
the  former  entity  and  that  this  new  acqui- 
sition by  the  stockholders  represented  in- 
come to  them.  The  severance  of  control 
and  management  was  held  to  be  a  real  one, 
giving  rise  to  entirely  distinct  rights,  and 
hence  the  transactions  were  held  not  to  be 
governed  by  Eisner  v.  Macomber,  Lynch  v. 
Turrish,  or  Southern  Pacific  Co.  v.  Lowe. 
hut  rather  by  Peabody  v.  Eisner  and  Lynch 
V.  Hornby. 

The  court  expressed  its  inability  to  fol- 
low the  reasoning  in  Phellis  v.  U.  S.  (Ct. 
of  CI.)  which  was  urged  as  authoritative, 
and  stressed  the  point  that  the  transactions 
resulted  in  vesting  the  shareholders  Avitli 
property  which  they  did  not  have  before, 
that  property  being  surplus  and  being  thus 
made  available  to  them  in  reality. — A^.  Y. 
Trust  Co.  V.  Edwards;  U.  S.  v.  John  D. 
Rockefeller,  274  Fed.  952. 

Excise  Tax  Measured  by  Income  Re- 
turn Not  ax  Income  Tax.  —  That  the 
eight  per  cent  war  excess  profits  tax  levied 
by  the  act  of  Oct.  3,  1917,  on  all  those 
engaged  in  any  kind  of  busine.ss  is  meas- 
ured by  the  income  return  does  not  make 


an  income  tax  of  what  is  really  an  excise 
tax,  or  charge  made  for  the  privilege  en- 
joyed. Under  this  act  and  the  regulations 
thereunder,  the  question  of  liability  to  the 
tax  depends  upon  whether  the  taxpayer 
made  a  business  of  doing  what  he  did  do, 
and  not  on  the  distinction  made  by  polit- 
ical economists  between  earned  and  un- 
earned income  or  in  the  fact  as  to  whether 
the  income  comes  from  a  taxpayer's  per- 
sonal labor  or  from  investments,  and  hence 
an  attorney,  acting  as  executor  and  receiv- 
ing commissions  as  such,  but  not  making  a 
business  of  so  acting,  is  not  subject  to  the 
tax. — Cadivalader  v.  Lederer,  273  Fed.  879. 

Federal  Excess  Profits  Tax  Statute 
Construed  —  Computation  of  Tax. — 
The  provisions  of  the  excess  profits  tax  act 
providing  for  a  tax  equal  to  "  twenty  per 
centum  of  the  amount  of  the  net  income 
in  excess  of  the  deduction  (determined  as 
hereinafter  provided)  and  not  in  excess  of 
fifteen  per  centum  of  the  invested  capital 
for  the  taxable  year;  twenty-five  per  cen- 
tum of  the  amount  of  the  net  income  in 
excess  of  fifteen  per  centum  and  not  in 
excess  of  twenty  per  centum  of  such  cap- 
ital," etc.  were  constructed,  and  Held  to 
require  the  deduction  to  be  taken,  not  from 
the  entire  net  income,  before  the  percent- 
ages were  computed,  but  wholly  from  the 
first  graduated  percentage,  taxable  at  20 
per  cent.  —  Ehret  Magnesia  Mfg.  Co.  v. 
Lederer,  273  Fed.  689. 


Excess  Profits  Tax — Invested  Cap- 
ital— Earned  Surplus. — Where  the  only 
asset  of  a  corporation  was  a  secret  process, 
which  was  intangible  and  of  no  value  in 
April,  1909,  the  date  on  which  the  actual 
value  of  intangible  assets  was  to  be  deter- 
mined but  thereafter  money  was  expended 
in  developing  the  process,  so  that  in  1917 
tlie  company  had  a  surplus  above  its  capital 
stock,  which  was  its  only  liability,  the  in- 
creased value  of  the  process,  due  to  the 
expenditures  thereon,  is  to  be  considered 
as  earned  surplus,  which  is  an  element  of 
invested  capital,  in  detennining  whether 
the  corporation  had  more  than  a  nominal 
invested  capital,  though  the  increased 
^•alue  of  the  process  due  to  the  war  could 
not  be  so  considered.  —  Lincoln  Chemical 
Co.  V.  Edwards.  272  Fed.  142. 
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Excise,  Federal  —  Candy  —  Choco- 
jj^xE. — Candy  is  in  itself  a  manufactured 
product,  of  which  sugar  and  often  choco- 
late are  constituents.  Candy  itself,  the 
manufactured  article,  is  a  different  thing 
from  its  constituents  and  especially  from 
the  constituent  chocolate,  when  that  enters 
into  it.  Chocolate  is  an  independent  sub- 
stance used  directly  for  food.  It  is  used 
in  the  manufacture  of  candy,  but  it  is  not 
candy,  within  the  meaning  of  the  Revenue 
Act  of  1918,  imposing  an  excise  tax  there- 
on.— JValfer  Baker  or'  Co.  Ltd.  v.  Malley, 
Collector  (unreported  to  date). 

Excise,  Federal — "Games".  —  Ouija 
boards  are  games,  or  implements  with 
which  games  are  played,  within  the  sense 
of  that  word  as  used  in  the  Revenue  Act 
of  1918,  imposing  a  10  per  cent  tax  on 
games  and  sporting  goods.  —  Baltimore 
Talking  Board  Co.  v.  Miles,  273  Fed.  531. 

Stamp,  Federal — Unstamped  Voting 
Proxy.— Though  the  Revenue  Act  of  1918 
provides  for  the  retention  in  force  of  laws 
relating  to  the  collection  of  taxes  so  far  as 
applicable,  the  Act  of  June  13,  1898,  mak- 
ing certain  unstamped  instruments,  includ- 
ing voting  proxies,  invalid,  did  not  become 
a  part  of  the  Revenue  Act  of  1918,  so  as 
to  forbid  the  voting  of  an  unstamped 
proxy  at  a  corporate  election,  since  in  the 
passage  of  the  Revenue  Act  of  1914  these 
sections,  while  incorporated  in  the  bill 
passed  by  the  House  of  Representatives. 
were  eliminated  by  the  Senate.  The  pre- 
siding officers  and  inspectors  of  a  corporate 
election  were  not  justified  in  rejecting  un- 
stamped voting  proxies,  on  the  ground  that 
the  reception  of  such  ballots  would  subject 
them  to  a  penalty  under  the  Revenue  Act 
of  1918,  providing  that  whoever  "accepts" 
any  instrument,  document  or  paper  with- 
out the  full  amount  of  tax  thereon  be  duly 
paid  is  guilty  of  a  misdemeanor  and  sub- 
ject to  fine;  the  word  "accept"  not  refer- 
ring to  elections  of  officers.  —  State  ex  rel. 

I    Hemmy  v.  Miller :  State  ex  rel.  Pants ch  v. 

i    Lindermann,  181  N.  W.  745. 

Stamp,  Federal — Stock  Transfer. — 
Where  a  corporation,  in  furtherance  of  a 
consolidation,  transferred  assets  to  another 
corporation,  in  consideration  of  issuance  by 
that  corporation  of  a  certain  ntunber  of 
shares  of  its  stock  to  the  shareholders  of 


the  first  corporation,  and  where  such  stock 
was  issued  and  properly  stamped,  a  further 
stamp  tax,  as  in  effect  on  a  transfer  from 
the  first  corporation  to  its  shareholders, 
was  properly  charged  under  the  act  taxing 
the  "  right  to  subscribe  for  or  to  receive 
such  shares  ".  —  Marconi  Wireless  Tele- 
graph Co.  of  America  v.  Duffy,  273  Fed. 
197. 

Stamp,  Federal  —  Certificate  of  In- 
debtedness. —  The  federal  district  court 
held  that  car  trust  certificates  were  "  cor- 
porate securities  "  within  the  meaning  of 
the  stamp  tax  act  and  hence  taxable  as 
such. 

The  question  was  whether  the  language 
of  the  act  really  covered  these  instruments, 
which  in  a  strict  sense  were  not  an  "  in- 
debtedness "  of  the  trustee  issuing  the  cer- 
tificates. The  court  relied  upon  the  fact 
that  these  certificates  were  known  generally 
as  "  corporate  securities "  and  held  that 
the  rule  which  resolves  a  doubt  in  favor 
of  the  taxpayer  did  not  apply  when  the  tax 
was  actually  imposed  but  the  act  imposing 
it  was  not  as  clearly  expressed  as  it  might 
have  been,  there  being  no  such  thing  as  a 
"doubtful  tax"  {U .  S.  v.  I  sham,  84  U.  S. 
496). 

The  real  transaction  was  stated  to  be  the 
request  of  the  carrier,  made  to  the  certifi- 
cate holders  to  advance  money,  in  consid- 
eration of  which  the  carrier  agreed  to  pay 
back  the  money  advanced,  with  interest. 
The  purpose  of  Congress  to  tax  the  certifi- 
cates was  held  to  be  sufficiently  expressed. 
—Fidelity  Trust  Co.  v.  Lederer,  U.  S.  D. 
C,  E.  D.  Pa. 

Income,  General — "Profits".  —  The 

term  "  profits  "  is  defined  and  distinguished 
from  speculative  or  "  paper  profits  ",  signi- 
fying the  excess  of  receipts  over  expendi- 
tures, and  "  net  profits  "  meaning  the  dif- 
ference between  "  income ",  what  has 
come  in,  and  "outgo".  —  Tooey  v.  C.  D. 
Percival  Co.,  182  N.  W.  403  (Iowa). 

Income,  State — Income  from  Indian 
Land  Leases. — The  Oklahoma  court  held, 
following  many  cases  cited,  including  Shaf- 
fer V.  Carter,  252  U.  S.  37.  that  the  valid- 
ity of  the  income  tax  law  of  that  state  was 
beyond  question.  It  also  held  that  as  the 
gross  production  tax  was  a  property  tax, 
as  was  held  in  the  Shaffer  case  and  later  by 
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it  in  the  S/^.'elto/i  Lead  atul  Zinc  Company 
case  (197  Pac.  495),  the  income  tax  levied 
upon  the  proceeds  was  valid. — State  v.  Ciil- 
lespit'.  197  Pac.  508. 

Income,  State  —  Dedlction  ok  Gam- 
bling Losses. — Under  the  New  York  In- 
come Tax  Law,  allowing  an  exemption  or 
deduction  from  income  for  losses  in  trans- 
actions entered  into  for  profit,  though  not 
connected  with  the  trade  or  business  of  the 
taxpayer,  one  may  not  deduct  a  loss  from 
gambling  on  horse-racing.  —  People  ex  rel. 
Koiiigs^cald  V.  Wendell.  189  N.  Y.  Supp. 
550. 

Income,  State — Non-resident — Con- 
stitutionality.— The  New  York  Court  of 
Appeals  reviewed  the  decision  of  the  lower 
court,  reported  in  187  N.  Y.  Supp.  311, 
and  noted  in  Bulletin  VI,  253,  ai^nning 
the  same  on  all  points  involving  the  con- 
stitutionality of  the  act  and  modifying  it 
only  with  respect  to  the  computation  of  the 
tax,  by  directing  the  elimination  of  certain 
income  from  sales  wholly  consummated 
through  agents  outside  the  state. 

The  general  principles  were  held  to  be 
established  beyond  question  that  a  state 
could  tax  that  part  of  the  income  of  a 
non-resident  arising  from  New  York  busi- 
ness, the  court  emphasizing  the  point  that 
the  tax  was  not  a  privilege  tax  but  one  on 
business  done,  over  which  the  state  had 
jurisdiction  to  collect  a  tax  as  for  the  pro- 
tection of  the  non-resident  in  his  business. 

Objections  under  the  Commerce  Clause 
were  held  without  merit,  under  Peck  v. 
Lowe,  247  U.  S.  165,  and  Shaffer  v.  Carter, 
252  U.  S.  57,  no  discrimination  against 
interstate  commerce  being  shown.  —  People 
ex  rel.  Stafford  v.  Travis,  132  N.  E.  109. 

Income,  State  —  Stock  Dividend. — 
Under  the  Massachusetts  act,  the  receipt 
of  a  stock  dividend,  in  value  equal  to  the 
inventoried  appreciation  in  value  of  capital 
a.ssets,  is  taxable,  as  being  the  "  receipt  of 
income ",  rather  than  a  "  distribution  of 
capital".— r/7^^«  V.  Trefry,  131  N.  E.  219. 

Income,  State  —  Review  and  Relief. 
— Under  the  Income  Tax  Act  of  Wiscon- 
sin, a  taxpayer  who  made  his  return  with 
a  full  statement  of  all  his  income  and  of 
proper  deductions,  wherein  he  reported  the 
receipt  of  a  stock  dividend  and  made  de- 


duction thereof,  to  determine  his  taxable 
income,  but  failed  to  present  to  the  county 
board  of  review  any  objection  to  the  a.ssess- 
ment  of  his  income  l)y  the  assessor,  and 
failed  to  make  full  disclosure  under  oath 
in  relation  to  his  income,  waived  his  right 
to  maintain  certiorari  against  the  county 
board  of  review  and  the  assessor  of  in- 
comes.—  State  ex  rel.  Bues  v.  Phelps,  182  1 
N.  W.  749. 

Income,  State  —  Stock  Dividends. — 
The  provisions  of  the  Wisconsin  law  de- 
claring that  the  term  "  income  "  shall  in- 
clude dividends  derived  from  stock  and 
that  the  term  "dividends"  shall  include 
any  distribution,  whether  in  cash  or  in  the 
stock  of  a  corporation,  are  valid,  and  a 
stock  dividend  paid  to  a  Wisconsin  share- 
holder by  a  foreign  corporation  doing  no 
business  in  Wisconsin  is  taxable  as  income, 
although  not  disposed  of  by  the  stock- 
holder.— State  ex  rel.  Dulaney  v.  Nygaard 
et  al.,  183  N.  W.  884. 

Stock  Transfer,  State — Retroactive 
Effect  as  to  Votin(3  Trust  Agreement. 
— In  1909  a  voting  trust  agreement  was 
entered  into,  to  expire  in  1914,  and  at  the 
expiration  the  trustees  were  to  transfer  the 
stock  to  the  beneficiaries  of  the  trust.  In 
1911  transfers  of  stock  within  the  state 
were  made  taxable.  Held,  the  requirement 
that  tax  stamps  be  used  on  the  transfer  of 
the  stock  did  not  impair  the  obligation  of 
the  contract,  as  it  alfected  neither  the 
means  for  the  enforcement  of  the  contract 
nor  the  law  which  bound  the  parties  to 
performance  of  their  agreement. — Chicago 
Great  Western  Railroad  v.  State,  189  N. 
"   Supp.  457. 

Inheritance,  Federal — Exemption — 
Hospital. — The  Surrogate's  court  of  New 
York  county,  upon  reargument,  reversed  its 
former  decision  and  held  that  a  bequest  to 
the  city  of  Duluth  for  the  establishment  of 
a  hospital  was  exempt. — /n  re  Miller's  Es- 
tate, 188  N.  Y.  Supp.  320.   See  Bui.  V,  186. 

Inheritance,  State — Deed  of  Trust. 
A  deed  of  trust,  provided  for  the  division 
of  the  income  during  grantor's  life  among 
four  children ;  in  case  of  death  of  a  child, 
income  to  be  paid  to  issue,  or  if  no  issue, 
then  to  surviving  children ;  and  on  gran- 
tor's deatli  three-fourths  of  principal  to  be 
distributed  among  daughters  and  income  of 
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one-fourth  to  continue  to  be  paid  to  son  for 
life,  remainder  to  the  daughters  or  their 
issue.  Held,  as  to  three-fourths  of  the 
property  the  trust  deed  must  be  construed 
as  a  transfer  intended  to  take  effect  in  pos- 
session or  enjo\-ment  on  the  grantor's  death. 
As  to  the  fourth  of  the  principal,  upon 
which  income  was  paid  to  the  son,  both 
before  and  after  grantor's  death.  Held, 
not  taxable,  as  the  son's  status  remains  the 
same  before  and  after  the  grantor's  death. 
—In  re  Dunlafs  Estate,  188  N.  Y.  Supp. 
762. 

Inheritance,  State — Nature  of  Tax 
F^XERCiSE  OF  Power  over  Non-resident 
Estate.  —  The  tax  is  on  the  privilege 
granted  by  the  state  to  succeed  to  the  prop- 
erty. The  New  York  Surrogates'  court 
holds  in  the  Frazier  case  that  the  exercise 
of  a  power  of  appointment  granted  to  the 
decedent,  a  resident,  by  the  will  of  her 
father,  a  resident  of  Pennsylvania,  is  sub- 
ject to  taxation  because  decedent's  lega- 
tees were  beneficiaries  of  the  New  York 
and  not  the  Pennsylvania  will.  The  Ap- 
pellate Court  in  the  Canda  case  holds 
that  the  exercise  of  a  power  under  the  will 
of  a  non-resident  by  a  resident  of  the  state 
is  not  taxable  where  the  will,  containing 
the  power,  was  probated  in  the  other  state 
and  the  property  was  located  in  that  state. 

The  two  cases  are  not  of  necessity  in 
conflict,  because  in  the  Frazier  case  it  ap- 
peared that  the  foreign  executors  had  paid 
to  the  Ne^v  York  executors  the  principal 
of  the  trust  fund,  thus  bringing  not  only 
the  will  but  the  property  into  the  New 
York  jurisdiction,  whereas  in  the  Canda 
case  it  appears  clearly  that  the  will,  under 
which  the  beneficiaries  took,  was  not  pro- 
bated in  New  York  and  that  the  property 
was  not  located  in  New  York.  —  Frazier' s 
Estate,  188  N.  Y.  Supp.  189;  Canda' s  Es- 
tate, 189  N.  Y.  Supp.  917. 

Inheritance.  State  —  Exemption — 
Charitable  Corporation  • —  Charter 
Provisions  Determine  Character  of 
Corporation.  —  Exemption  from  transfer 
tax  was  allowed  to  a  family  corporation 
whose  charter  authorized  the  application 
of  its  funds  toward  the  maintenance  of 
educational  institutions  generally,  and  also 
authorized  contributions  to  charitable  and 
benevolent  uses,  as  authorized  by  its  board 
of  directors,  despite  the  fact  that  the  char- 


ter made  it  possible  for  the  directors  to 
devote  all  the  assets  of  the  corporation  to 
the  benefit  of  members  of  the  family. — In 
re  Beekman's  Estate,  188  N.  Y.  Supp.  178, 
reversing  186  N.  Y.  Supp.  674. 

Inheritance,  State — Joint  Property. 
—By  Chapter  664  of  the  Laws  of  1915 
personal  property  jointly  held  by  decedent 
with  another  is  taxable  as  though  the 
whole  property  belonged  to  the  decedent. 
Held  that  this  only  applied  to  joint  per- 
sonal property  acquired  after  the  passage 
of  the  koX.—In  re  Kelley's  Estate,  188  N. 
Y.  Supp.  191. 

Inheritance,  State  —  Exemption — 
Charitable  Institution. — The  state  tax 
commissioner  of  Washington  appealed  from 
the  decree  of  a  lower  court  that  a  residuary 
legacy,  for  the  use  and  benefit  of  a  certain 
home  for  boys,  was  for  a  charitable  pur- 
pose and  exempt  from  the  inheritance  tax, 
on  the  ground  that  the  will  did  not  specifi- 
cally state  that  the  legacy  was  for  the 
support  and  education  of  orphans  and  in- 
digent children  and  that  those  conducting 
the  home  might  at  some  future  time  change 
its  purposes  and  functions.  The  court 
held  the  legacy  exempt,  because  it  was 
clearly  shown  that  the  beneficiary  was  an 
institution  maintained  for  the  support  and 
education  of  orphans,  within  the  meaning 
of  the  statute.  Concerning  the  contention 
that  the  purpose  of  the  institution  might 
be  changed  at  some  future  time,  the  court 
held  that  if  at  the  time  of  the  passing  of 
the  bequest  it  went  to  an  institution  the 
objects  of  which  were  within  the  purview 
of  the  exemption  statute,  it  was  exempt,  no 
matter  what  might  happen  to  the  institu- 
tion in  the  future.  —  In  re  Foss'  Estate, 
196  Pac.  10. 

Inheritance,  State — Property  given" 
in  Trust,  with  Remainders  Over. — 
The  Montana  inheritance  tax  law  imposes 
a  tax  on  property  passing  by  will,  or  the 
intestate  laws,  declares  the  tax  to  be  imme- 
diately due  and  payable  upon  contingent 
and  determinable  estates,  and  provides  for 
appraisement  of  the  value  of  any  inheri- 
tance, devise,  bequest,  or  other  interest 
subject  to  the  pa^-ment  of  the  tax.  Where 
a  will  gives  property  in  trust  for  a  niece 
for  her  life  and  provides  that  upon  her 
death  it  shall  go  to  her  lineal  descendants. 
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and  if  she  leaves  none,  to  other  persons  or 
corporations,  the  remainder  interests  can- 
not be  taxeti  while  it  is  still  undetermined 
in  whom  or  when  the  remainders  will  vest. 
—In  re  Fratt's  Estate.  199  Pac.  711. 

Inherit.anxe,  State  —  Nature  of — 
Deduction  of  Federal  Estate  Tax. — 
As  the  right  to  transmit  property  at  death, 
and  the  right  of  the  living  to  receive  prop- 
erty, are  creatures  of  the  law,  the  state 
which  created  the  right  can  tax  such  cre- 
ated rights,  and  in  fixing  the  amount  of 
such  tax  discriminate  bejtween  relatives, 
distingxiish  between  strangers  and  rela- 
tives, and  grant  exemptions. 

A  death  duty,  whether  it  be  an  estate 
duty  or  an  inheritance  tax,  is  neither  a 
direct  tax  upon  property  nor  a  capitation 
ta:c.  It  does  not  become  a  direct  tax 
merely  because  there  is  a  statutory'  pro- 
vision for  lien  upon  the  property  and  a 
requirement  of  payment  by  the  executor  or 
administrator,  such  provisions  being  merely 
appropriate  legislation  to  enforce  collec- 
tion of  the  tax.  Death  duties  are,  in  real- 
ity, excises  or  imposts  upon  the  right  to 
transmit  property  at  death,  or  upon  the 
right  to  succeed  thereto.  In  the  absence 
of  some  constitutional  inhibition,  the  state 
legislature  may  levy  an  inheritance  tax. 

As  the  federal  estate  tax  is  an  excise 
upon  the  transmission  at  its  very  beginning, 
before  the  estate  is  broken  up,  and  not  on 
the  right  to  receive,  the  amount  of  such 
federal  tax  may  be  deducted  in  computing 
the  amount  due  under  the  Oregon  inheri- 
tance tax  law,  for  that  act  imposes  a  tax 
on  the  right  to  receive,  and  beneficiaries 
can  in  no  way  receive  the  amounts  de- 
ducted by  the  federal  government. — In  re 
Inmaji's  Estate.  199  Pac.  615  (Ore.). 

Inheritanxe,  State  —  Exemption — 
"Charitable  Corporation". — An  incor- 
porated society  of  pioneers,  whose  objects 
included  not  only  the  cultivation  of  social 
intercourse  among  its  members,  but  also 
the  collection  and  preservation  of  data 
and  articles  of  historical  interest,  and 
whose  membership  might  embrace  a  large 
and  indefinite  portion  of  the  public,  is  a 
charitable  corporation,  which  is  one  organ- 
ized for  the  purpose,  among  other  things, 
of  promoting  the  welfare  of  mankind  at 
large,  or  of  a  community,  or  of  some  class, 
indefinite  as  to  number  of  individuals. — In 
re  Dolls  Estate,  198  Pac.  1039  (Cal.). 


Inheritance,  State  —  "Capital  In- 
vested  " — "  Doing  Business  ".  —  Under 
the  New  York  law  a  nonresident  decedent 
must  have  had  capital  invested  in  the  state 
and  have  done  business  therein  to  render 
the  transfer  taxable.  A  person  organizing 
a  corporation  to  buy  and  sell  securities  and 
transferring  securities  to  it  on  credit  was 
held  not  "doing  business".  A  person  or-  i 
ganizing  a  corporation  to  take  over  mort- 
gages was  also  held  not  "doing  business  ". 
The  deposit  of  money  in  a  savings  bank 
or  trust  company  was  not  "doing  business". 
—In  re  Green's  Estate,  131  N.  E.  900. 

Inheritance,  State — Departmental 
Practice  Sustained.  —  The  practical  in- 
terpretation given  the  inheritance  tax  law 
by  the  state  officials  concerned  in  its  en- 
forcement during  a  long  period  of  time 
should  be  given  weight  when  the  question 
of  the  proper  construction  of  such  law  is 
presented.  In  view  of  the  rule  stated,  it 
is  held,  that  upon  all  property,  passing  to 
the  heir  or  legatee,  in  excess  of  the  clear 
value  of  $15,000,  the  secondary  rate  ap- 
plies; the  primary  rate  applying  only  to 
what  remains  of  the  first  $15,000  after 
deducting  the  exemption.  —  In  re  Boutin'^ 
Estate,  182  N.  W.  990  (Minn.). 

Inheritance,  State — Deduction  of 
Other  State  Inheritance  Taxes — 
Time  of  Vesting.  —  Where  the  executor 
was  required  to  pay  inheritance  taxes  due 
other  states  in  order  to  reduce  the  prop- 
erty in  those  states  to  possession,  for  the 
purpose  of  administration  and  distribution, 
and  under  the  will  could  not  leave  the 
burden  of  the  foreign  tax  to  remain  where 
it  fell,  the  amount  of  such  taxes  so  paid  is 
to  be  deducted  from  the  value  of  the  estate 
in  computing  the  inheritance  tax,  though 
such  taxes  were  not  a  general  estate  charge 
or  debt  of  the  decedent. 

Under  the  Massachusetts  act  making  all 
property  which  shall  pass  by  will  subject 
to  a  tax,  the  phrase  "  which  shall  pass  by 
will  "  marks  the  time  of  the  vesting  of  the 
right,  and  not  the  time  of  its  enjoyment  in 
possession,  in  view  of  the  provision  requir- 
ing the  tax  to  be  assessed  upon  the  actual 
value  of  the  property  at  the  time  of  the 
death,  so  that  the  rights  of  all  parties,  in- 
cluding the  right  of  the  commonwealth  to 
its  tax,  vest  at  the  death  of  testator. — Old 
Colony  Trust  Co.  v.  Burrell,  131  N.  E.  321. 
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Inheritance,  State  —  State's  Func- 
tion —  Federal  Estate  Tax  Defined — 
Deduction  of  Not  Allowed. — The  rules 
of  transmission  and  devolution  of  property 
are  exclusively  within  the  power  and  con- 
trol of  the  individual  sovereign  state,  and 
if  it  sees  fit  it  may  ordain  that  no  one 
shall  inherit  the  estate  of  a  deceased  per- 
son, and  that  the  entirety  shall  inure  to 
the  public  fisc,  in  which  event  the  national 
government  would  be  powerless  to  impose 
any  tax  or  burden  thereon,  for  such  impo- 
sition would  be  an  encroachment  on  the 
state  sovereignty. 

The  federal  estate  tax  purports  to  be 
assessed  against  the  estate  of  a  decedent, 
but  in  fact  it  is  a  tax  upon  the  transfer 
thereof  to  those  whom  the  law  or  the 
decedent  has  given  it,  since,  if  it  were  upon 
the  estate  itself  it  would  be  a  direct  tax 
and  would  be  in  conflict  with  the  federal 
Constitution,  requiring  all  direct  taxes  to 
be  levied  according  to  population. 

The  amount  of  the  federal  estate  tax 
should  not  be  deducted  from  the  estate  of 
a  deceased  person  before  computing  the 
sum  to  go  to  the  state  as  inheritance  tax 
under  the  state  law. — Succession  of  Gheens, 
88  So.  253  (La.). 

Inheritance,  State  —  "  Fair  Market 
Value  ".  —  Under  the  Wisconsin  statute, 
requiring  property  to  be  appraised  at  its 
fair  market  value  for  inheritance  tax  pur- 
poses, and  requiring  the  general  appraisers 
of  a  decedent's  property  to  fix  its  value  in 
money,  the  "  fair  market  value  "  and  the 
"  value  in  money "  are  practically  iden- 
tical, the  value  in  money  being  the  fair 
equivalent  for  the  thing  valued,  and  the 
fair  market  value  the  sum  for  which  it 
could  be  exchanged  in  the  open  market, 
under  fair  conditions,  the  purpose  of  the 
valuation  not  being  an  element  of  value  in 
either  case. — In  re  MaUheur's  Will ;  T utile 
V.  Higgins,  182  N.  W.  744. 

Inheritance,  State  —  Validity  of 
Penalty  Tax  on  Assets  of  Estate  upon 
which  Property  Taxes  have  Not  been 
Paid  during  Lifetime  of  Decedent. — 
An  elaborate  discussion  occurs  in  a  recent 
case,  of  the  Connecticut  tax  imposed  upon 
assets  found  in  an  estate,  upon  which  prop- 
erty taxes  have  not  been  paid  during  the 
lifetime  of  decedent.  The  tax  appears  to 
have  been  attacked  from  every  conceivable 


angle,  the  court  sustaining  it  as  against  all 
contentions.  Some  of  the  points  deter- 
mined were  as  follows : 

The  power  to  transfer  property  or  to 
have  the  distributee  named  by  the  law  re- 
ceive it,  is  a  privilege  granted  by  the  state, 
which  may  properly  dictate  the  terms  on 
which  the  privilege  may  be  enjoyed,  as  by 
imposing  a  succession  tax. 

The  succession  tax  is  a  tax  on  the  privi- 
lege of  transmitting  property  after  death, 
and  unless  there  be  some  beneficial  succes- 
sion there  is  nothing  to  which  a  succession 
tax  can  be  attached.  The  tax  imposed  is 
not  a  succession  tax,  but  a  tax  in  the  nature 
of  a  penalty  for  not  listing  property  for 
taxation.  A  state,  as  an  incident  of  its 
power  to  tax,  may  impose  penalties  in  order 
to  compel  payment  and  as  a  punishment 
for  evasion  or  neglect  of  a  duty  owed  the 
public,  the  amount  of  the  penalty  being 
for  the  legislative  discretion.  The  tax  is  a 
penalty  tax,  and  is  open  to  every  constitu- 
tional objection  which  can  be  urged  against 
property  taxes.  It  is  not  void  as  an  ex  post 
facto  law  and  does  not  impose  an  excessive 
fine  in  violation  of  Const.  Art.  1,  sec.  13. 
The  term  "  penalty  "  in  its  broadest  sense 
includes  all  punishment  of  whatever  kind, 
and  a  "  fine  "  is  always  a  penalty,  though 
a  penalty  need  not  be  always  a  fine,  a  fine 
being  a  pecuniary  punishment  imposed  by 
a  lawful  tribunal  upon  a  person  convicted 
of  crime  or  misdemeanor. 

The  tax  is  not  in  conflict  with  the  Const. 
U.  S.  Amend.  14,  as  depriving  creditors 
and  distributees  of  such  an  estate  of  their 
property  without  due  process  of  law  or  un- 
constitutional on  account  of  its  classifica- 
tion. 

The  appeal  permitted  the  executors  from 
the  determination  of  the  tax  commissioner 
afforded  the  due  process  of  law  guaranteed 
by  the  United  States  Constitution. — Bank- 
ers' Trust  Co.  et  al.  v.  State,  114  Atl.  104. 

Inheritance,  State  —  Exemption. — 
Under  the  Indiana  statute  providing  that 
the  inheritance  tax  shall  not  apply  to  the 
transfer  of  an  estate  of  less  than  $25,000 
of  any  decedent  dying  while  in  the  military 
or  naval  service  of  the  United  States  dur- 
ing the  late  war,  an  estate  of  the  net  value 
of  more  than  $25,000  is  not  exempt  to  the 
extent  of  such  amount.  —  In  re  Wallace's 
Estate,  131  N.  E.  524. 
■     '  I    .      »     Ei      '  '  ' 
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Inheritance,  State — Charities.  —  A 
bequest  to  a  fire  suppression  corporation 
was  held  charitable.  —  Sherman  v.  Rich- 
mond Hose  Co.  No.  2,    130   N.   E.   613, 

(N.  v.). 

Inheritance,  State  —  Community 
Propertv'. — The  presumption  of  the  com- 
munity status  of  property  of  decedent  and 
his  wife,  arising  from  the  fact  that  the 
property  was  acquired  by  them  during 
coverture  was  not  overthrown,  where  there 
was  no  strong  and  convincing  evidence 
controverting  the  fact  that  at  the  time  of 
the  acquisition  of  the  property  decedent 
had  considerable  earning  capacity,  and  thai 
his  wife  also  had  some  little  property,  and 
that,  at  most,  the  separate  property  of  each 
and  the  community  earnings  were  com- 
mingled in  the  acquisition  of  the  property 
in  question. — In  re  Curtis'  Estate,  199  Pac. 
309. 

I  nheritance.  State — Contemplation 
OF  Death.  —  The  age  of  the  donor,  the 
purpose  and  manner  of  the  transfer,  and 
continued  control  by  the  donor  were  con- 
sidered in  determining  whether  the  trans- 
fer was  made  in  contemplation  of  death. 
A  gift  in  lieu  of  will  is  a  transfer  in  "con- 
templation of  death"  within  the  inheritance 
tax  law  of  California.  Evidence  was  held 
sufficient  to  show  that  the  gift  was  made 
in  contemplation  of  death.  —  In  re  Paul- 
son's Estate,  199  Pac.  331. 

Inheritance,  State — Devlse  for  Life 
with  Remainder.  —  Where  testator  de- 
vi.sed  all  his  property  to  his  wife  for  life, 
remainder  to  their  daughter,  the  title  vests 
on  the  death  of  the  testator,  and  the  pro- 
bate court  correctly  determined  the  value 
of  the  legacy  to  each  of  the  legatees  for 
the  purpose  of  inheritance  taxation,  under 
the  Minnesota  act. — Meldrum's  Estate.  183 
N.  W.  835. 

Inheritance,  State — Contemplation 
of  Death — When  Tax  Attaches — Com- 
munity' Property.  —  Community  property 
ronveyed  to  wife  l)y  her  husband,  in  con- 
templation of  death,  is  not  exempt  from 
the  California  inheritance  tax.  Property 
conveyed  to  a  wife  by  her  husband  in  con- 
templation of  his  death,  by  a  deed  stipu- 
lating that  full  title,  control,  and  enjoy- 
ment passed  to  her  at  the  time  of  its  de- 


livery, should  be  valued  as  of  the  date  of 
the  delivery  of  the  deed,  not  as  of  the  date 
of  grantor's  death;  for  "transfers  in  con- 
templation of  death  "  embrace  transfers 
inter  vivos,  and  the  vesting  of  interests  at 
tlie  time  of  the  transfer  taxed,  so  that  an 
increase  in  value  after  such  vesting  is  not 
part  of  the  taxable  value.  Provisions  as 
to  the  appraisal  of  future,  contingent,  or 
limited  estates  as  of  the  date  of  trans- 
feror's death  are  not  applicable.  The  in- 
heritance tax  on  transfers  in  contemplation 
of  death,  not  being  limited  to  transfers 
effective  on  the  transferor's  death,  is  not  a 
tax  on  the  "  succession "  in  the  limited 
sense  of  the  acquisition  of  rights  on  the 
death  of  another.  "  Succession ",  being 
synonjonous  with  "  transfer ",  as  defined 
by  the  act,  includes  the  passing  of  prop- 
erty in  possession  or  enjo^-ment,  present  or 
future,  by  inheritance,  succession,  deed,  or 
otherwise.  Liability  for  the  tax  attaches 
when  the  transfer  is  completed,  though  the 
tax  is  "due  and  payable"  on  the  death  of 
the  transferor,  the  imposition  of  a  tax  and 
its  maturity  being  distinct  and  separate 
stages  in  the  process  of  taxation. — Cham- 
bers V.  Lamb,  199  Pac.  ZZ. 

Inheritance,  State  —  Exemptions — 
Remainders  —  Separate  Funds  Deemed 
Unit. — The  decedent  in  a  trust  deed  pro- 
vided for  the  payment  of  income  to  her  son 
until  he  reached  twenty-five,  remainders 
then  to  vest  in  son  and  daughter.  The  son 
was  seventeen  at  the  time  of  appraisal. 
Under  the  statute  providing  for  payment  of 
minimum  tax  by  remaindermen.  Held  that 
tax  should  be  computed  on  basis  of  son's 
survival  to  twenty-five,  in  which  event 
there  were  two  remainders  with  two  exemp- 
tions, rather  than  on  basis  of  his  death 
resulting  in  one  remainder  with  one  ex- 
emption. 

Also  held,  that  where  under  a  trust 
deed  a  part  of  the  estate  vested  in  1912, 
whereas  under  the  will  another  part  of  the 
estate  vested  at  decedent's  death  in  1918; 
there  were  two  separate  transfers,  on  each 
of  which  beneficiaries  were  entitled  to  their 
exemptions. 

Also  held,  that  where  two  separate 
funds  vested  at  the  time  of  decedent's 
death,  beneficiaries  were  entitled  to  only 
one  exemption  in  computing  the  tax. — In 
re  Cummin gs  Estate,  187  N.  Y.  Supp.  921. 
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Doing  Business  —  Foreign  Corpora- 
tion. —  A  foreign  corporation  purchased 
certain  standing  trees  from  a  resident  of 
Kentucky  and  paid  for  them,  and  it  was 
agreed  that  the  corporation  should  have  as 
much  time  as  it  required  to  remove  them. 
Subsequently,  before  the  corporation  could 
remove  its  property,  the  individual  sold 
the  trees  to  a  third  party  who  cut  them 
into  lumber  and  sold  them.  The  corpora- 
tion sued  the  third  party  for  the  price  re- 
ceived for  the  lumber  and  the  defense  was 
interposed  that  the  corporation  had  failed 
to  comply  with  the  Kentucky  statutes  re- 
quiring all  foreign  corporations  doing  busi- 
ness in  the  state  to  file  a  statement  showing 
their  principal  place  of  business  and  desig- 
nating an  agent  for  the  service  of  process. 
The  court  held  that  the  defense  was  not 
applicable  because  the  contract  was  fully 
executed. 

The  court  also  held  that  this  statutory 
defense  could  be  invoked  by  a  third  party 
who  succeeded  to  the  rights  of  one  of  the 
parties  to  the  contract ;  that  a  single  trans- 
action came  within  the  prohibitory  terms 
of  the  Kentucky  statute;  that  the  trans- 
action was  not  interstate  commerce ;  and 
that  the  doctrine  of  estoppel  did  not  apply. 
— Artman  Lumber  Co.  v.  Bogard,  230  S. 
W.  953. 

"  Capital  Stock  ",  Increase  of — Ex- 
cise Tax.  —  The  Massachusetts  court  con- 
strued the  words  "  capital  stock "  found 
in  the  law  imposing  an  excise  tax  upon 
any  increase  thereof,  as  meaning  an  actual 
increase  in  the  permanent  funds  of  the 
company,  arising  from  fresh  contributions 
of  money  or  its  equivalent.  When  a  cor- 
poration increased  its  authorized  shares  to 
a  number  twice  as  large,  without  par  value, 
each  holder  receiving  in  exchange  for  one 
share,  two  shares  of  the  new  stock,  there 
was  no  tax,  as  the  "  capital  stock "  as 
above  construed,  was  not  increased ;  there 
was  simply  an  exchange  of  one  token  for 
another.  —  Hood  Rubber  Co.  v.  Common- 
wealth, 131  N.  E.  201.  See  also  Olympia 
Theatres  v.  Coynmonwealth,  131  N.  E.  204. 

Gross  Earnings  —  Interstate  Com- 
merce—  Uniformit\'  in  Burden.  —  The 
California  tax  upon  public  utilities  is  based 
upon  their  gross  receipts  and  is  in  lieu  of 
all  other  state,  county  or  municipal  taxes 
and  licenses.      The  gross   receipts  include 


all  intrastate  receipts  and  a  proportion  of 
the  receipts  from  all  business  passing  into, 
through  or  out  of  the  state,  based  upon 
the  ratio  of  the  mileage  in  the  state  to  the 
entire  mileage.  This  tax  was  attacked 
upon  the  ground  that  it  was  in  part  upon 
receipts  from  interstate  commerce,  and 
therefore  constituted  a  violation  of  the 
commerce  clause  of  the  United  States 
Constitution. 

The  court  held  that  the  tax  was  essen- 
tially a  property  tax  and  after  a  review  of 
a  number  of  United  States  supreme  court 
decisions  said  : 

"  It  follows  from  the  foregoing  decisions  that 
it  is  proper  to  consider,  as  a  basis  on  which  to 
establish  the  value  of  plaintiff's  property  in  this 
state,  the  earnings  derived  from  its  property, 
tangible  and  intangible,  within  the  state;  and 
that  it  is  proper  to  consider  the  proportion  of  its 
receipts  derived  from  its  interstate  business, 
earned  within  the  state  as  an  element  of  that 
basis.  It  is  also  clear  that  the  system  adopted  by 
our  state  Constitution  for  such  apportionment  of 
interstate  earnings  is  the  fairest  possible  method 
of  such  apportionment,  and  that  by  such  method 
the  state  does  not  assert  jurisdiction  over  any 
earnings  from  the  interstate  business,  not  actu- 
ally derived  from  that  portion  of  such  business 
actually  conducted  within  the  state,  and  does  not 
draw  to  itself  earnings  derived  from  capital  or 
property  elsewhere  situated.  In  short,  that  the 
method  adopted  for  the  ascertainment  of  local 
values  is  wholly  unobjectionable." 

The  court  also  considered  the  claim  that 
the  tax  imposed  a  greater  tax  burden  on 
the  company  than  would  be  imposed  under 
a  straight  advalorem  method  of  taxation, 
and  concluded  that  the  evidence  showed 
that  the  company  was  not  unfairly  treated. 
In  view  of  this  conclusion,  the  court 
found  it  unnecessary  to  consider  or  deter- 
mine the  extent  to  which  the  taxing  power 
of  the  state  might  be  exercised  in  the  event 
that  the  burden  upon  the  property  of  in- 
terstate commerce  carriers  was  out  of  all 
reasonable  proportion  to  that  imposed 
upon  property  of  others  within  the  state. — 
Pidlmati  Co.  V.  Richardson,  197  Pac.  346. 

Capital  Stock — Valuation  of  Inter- 
state Corpor.ation. — Under  the  Pennsyl- 
vania law  a  tax  on  the  capital  stock  of  a 
corporation  is  a  tax  on  the  property  in 
which  that  capital  is  invested.  A  tax  on 
the  capital  stock  of  a  corporation  based  on 
a  valuation  including  property  outside  the 
state  is  improper.  The  assessment  of  a 
capital  stock  tax  based  on  such  proportion 
of  the  valuation  of  the  capital  stock  as  the 
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whole  taxable  assets  in  the  state  bore  to 
the  whole  assets  of  the  corporation  was 
held  proper.  —  Commonwealth  v.  Union 
Shipbuihiing  Co.,  114  Atl.  257. 

Capital  Stock  —  Deduction  of  Non- 
Taxable  Assets.  —  Under  the  Pennsyl- 
vania law  providing  that  the  value  shall  be 
ascertained  by  adding  together  so  much  of 
the  capital  stock  paid  in,  the  surplus  and 
the  undivided  profits  as  is  not  invested  in 
shares  of  stock  of  corporations  liable  to 
pay  a  capital  stock  tax.  a  corporation  is 
not  entitled  to  a  deduction  of  all  the  non- 
taxable assets  held  by  it,  but  only  of  so 
much  thereof  as  was  purchased  out  of  the 
capital  stock  paid  in,  the  surplus,  and  the 
undivided  profits.  Though  a  corporation 
lias  authoritv  to  purchase  non-taxable  secur- 
ities from  any  fund  it  chooses,  if  it  does 
not  prove  that  it  purchased  those  securities 
out  of  its  capital  stock  account  it  cannot 
complain  that  the  auditor  general  in  set- 
tling the  capital  stock  tax,  prorated  the 
non-taxable  securities  between  the  capital 
of  the  corporation  and  the  other  assets, 
since  he  might  have  perhaps  refused  to 
allow  any  deduction.  —  C o mmojiwealth  v. 
Ilazelwood  Savings  cr"  Trust  Co.,  114  Atl. 
368. 

Doing  Business  —  Franchise  Tax — 
^'Active"  Corporations. — The  Arkansas 
court  held  that  a  domestic  corporation 
whose  property  was  all  leased  to  another 
corporation,  was  nevertheless  subject  to 
the  franchise  tax  on  capital  stock,  as  it  was 
not  wholly  inactive  but  was  functioning  a-s 
a  corporation  and  exercising  its  franchise 
by  the  investment  of  its  capital  in  the 
leased  property.  The  cases  arising  under 
the  federal  excise  tax  law  were  held  not 
applicable,  as  that  law  imposed  a  tax  not 
upon  the  exercise  of  a  franchise  but  upon 
the  doing  of  business.  —  Akransas  Anthra- 
cite Coal  Co.  V.  State,  231  S.  W.  184. 

Doing  Business.  —  The  defendant  cor- 
poration had  a  custom  of  sending  an  officer 
to  an  annual  exposition  within  the  state 
who  usually  purchased  merchandise  at  such 
exposition.  Held,  in  an  action  for  the 
purchase  price  of  merchandise  so  pur- 
chased, that  at  least  with  respect  to  con- 
tracts made  within  the  state,  the  annual 
ptirchases  constituted  a  sufficient  doing  of 
^'business  to  give  the  courts  of  New  York 


iuri.sdiction.  —  National  Furniture  Co.  v. 
William  Spicgelman  tSr*  Co.,  Inc.,  189  N. 
Y.  Supp.  449. 

Banks  —  Apportionment  of  Year's 
Taxes. — Under  a  New  Mexico  statute,  it 
is  provided  that  an  error  appearing  upon 
the  final  assessment  roll,  which  in  its  effect 
works  an  injustice  upon  the  taxpayer,  may  \ 
be  corrected  by  an  order  of  the  district 
court.  This  statute  was  invoked  by  a  bank 
which  was  properly  assessed  upon  its  cap- 
ital stock  for  the  year  1919,  but  which  was 
liquidated  in  March  of  that  year.  The 
bank  claimed  that  it  should  be  required  to 
pay  taxes  upon  its  capital  stock  only  for 
the  period  of  the  year  in  which  it  was  ih 
existence  and  on  the  ground  that  an  injus- 
tice had  been  done  it.  obtained  an  order 
from  the  district  court,  changing  and  cor- 
recting the  assessment  to  an  amount  which 
would  produce  the  tax  payable  for  the 
part  of  the  year  claimed  by  it.  Upon  ap- 
peal by  the  state  tax  commission  the  court 
held  that  the  assessment  w^as  properly 
made ;  that  no  error  appeared  upon  the  as- 
sessment books  and  that  no  injustice  was 
done  the  bank  for  which  the  statute  pro- 
vided a  remedy,  and  hence  that  the  order 
of  the  district  court  was  not  justified. — 
First  State  Bank  v.  State,  196  Pac.  743. 

Banks — Method  of  Taxing.  —  In  as- 
sessing state  or  national  banks,  the  assess- 
ment is  not  against  the  corporation  upon  its 
moneyed  capital,  surplus,  and  undivided 
profits,  but  the  tax  is  levied  against  the 
shares  of  stock  in  the  hands  of  stockhold- 
ers, and  the  officers  of  the  corporation  act 
a.s  the  agent  of  the  stockholders,  both  in 
listing  the  shares  of  stock  for  taxation  and 
in  paying  the  taxes  levied  against  said 
sliares  of  stock. — In  re  Tradesmen's  StcUe 
Bank  of  Oklahoma  City.  198  Pac.  479. 

License  —  Consequence  of  Failure 
to  Pay.  —  In  a  recent  Tennessee  case  the 
failure  of  a  dealer  in  real  estate  to  pay  the 
jjrivilege  tax  imposed  under  the  revenue 
act  of  the  state  was  held  fatal  to  his  right 
to  enforce  a  contract  for  the  sale  of  real 
estate.  The  evidence  showed  that  the 
dealer  in  question  conducted  his  numerous 
real  estate  transactions  in  his  wife's  name. 
The  court  concluded,  in  view  of  such  evi- 
dence, that  the  burden  was  on  the  wife  to 
show  that  she  was  not  engaged  in  the  busi- 
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ness  of  buying  and  selling  real  estate,  and 
as  she  did  not  testify  or  submit  such  proof, 
held  that  she  could  not  recover. — Kirtland 
V.  Corbett,  230  S.  W.  27. 

License  —  Motor  Vehicles  —  Police 
Power.  —  An  ordinance  of  a  city  in  Ken- 
tucky requiring  that  all  motor  vehicles 
owned  and  operated  in  the  city  be  regis- 
tered annually  and  imposing  a  license  fee 
for  that  purpose,  was  attacked  on  the 
ground  that  it  could  not  be  upheld  either 
under  the  taxing  power  or  as  a  police 
measure.  The  court  held  that  the  act  was 
a  proper  exercise  of  police  power  and  that 
it  was  unnecessary  therefore  to  decide 
whether  the  ordinance  could  be  sustained 
as  a  revenue  measure.  There  was  no  evi- 
dence before  the  court  tending  to  show 
that  the  fee  was  unreasonable  or  excessive, 
and  there  was  no  statutory'  provision  de- 
priving municipalities  in  the  state  of  the 
power  to  impose  license  fees  to  meet  the 
expenses  of  the  registration  of  motor 
vehicles  and  the  enforcement  of  reasonable 
regulations.  —  City  of  May  field  v.  Carter 
Hardxvare  Co.,  230  S.  W.  298. 

Licenses — Classification.  —  An  ordi- 
nance of  the  City  of  San  Francisco  im- 
posing a  license  tax  of  $50  per  quarter 
upon  dealers  in  second-hand  automobiles 
and  $25  per  quarter  upon  persons  reselling 
only  used  automobiles,  taken  in  exchange 
or  part  payment  for  new  automobiles,  was 
attacked  by  a  dealer  in  second-hand  auto- 
mobiles. The  court  held,  that  considering 
the  ordinance  as  a  revenue  measure,  the 
classification  was  not  unreasonable,  and 
considering  it  as  a  police  measure,  the 
charge  of  $50  per  quarter  was  not,  as  a 
matter  of  law,  excessive,  burdensome,  or 
unjust  or  not  commensurate  with  the  cost 
of  the  required  police  supervision.  —  Ex 
Parte  Higgins.  195  Pac.  740. 

License — Classification.  —  A  license 
;  tax  on  pool  tables  was  contested  as  being 
i  invalid,  because  vesting  arbitrary  power  to 
I   issue  the  license   outside   of    cities   to  the 
county  commissioners,   no    such   limitation 
being  imposed  in  cities.     The  North  Caro- 
lina court  held  that  the  limitation  provis- 
ions were  separable  from  the  taxing  pro- 
!   visions  and  hence  even  if  invalid,  the  tax 
was  enforceable.     It  held  however  that  the 
classification    was    not    unreasonable    and 


thus  repugnant  to  the  constitutional  re- 
straints against  the  exercise  of  arbitrary 
power. — Brunmnck-Balke-Collander  Co.  v. 
Mecklenberg  County,  107  S.  E.  317. 

Exemption  —  Manufacturing  Plant. 
— Under  a  Missi.ssippi  statute  exempting 
"  all  permanent  factories  or  plants  "  it  was 
held  that  this  exemption  extended  only  to 
the  property  essential  to,  and  necessarily 
used  in  the  operation  of  the  factory.  It 
did  not  extend  to  raw  material  and  finished 
products  nor  to  a  steamboat  used  to  haul 
supplies  and  material  to  the  plant,  as  it 
was  not  shown  that  such  property  could 
not  be  transported  by  other  means  or  that 
the  plant  could  not  be  operated  without 
the  steamboat. — Adams  County  v.  National 
Box  Co.,  88  So.  168. 

Exemption  —-  "  Manufacturer  "  — 
Publisher  of  City  Directory.  —  The 
Louisiana  court  held  that  the  publisher  of 
a  city  directory  was  not  a  "  manufacturer  " 
of  the  directories,  so  as  to  be  exempt  from 
license  tax;  that  the  printer  and  binder 
hired  by  the  publisher  and  who  was  paid 
partly  by  the  hour  and  partly  by  the  piece 
was  the  manufacturer.  The  publisher  was 
held  subject  to  tax  as  retail  dealer,  classi- 
fied according  to  gross  sales  of  the  direc- 
tories and  of  advertising  space  therein. — 
State  V.  Soard's  Directory  Co.,  88  So.  251. 

Exemptions  —  Charity — Contingent 
Interest.  —  Property  in  which  a  public 
charity  has  a  remainder,  contingent  on  the 
life  tenant  (who  was  a  girl  20  years  old), 
leaving  no  issue,  or  if  issue,  upon  such 
is.sue  dying  before  majority,  without  sur- 
viving issue,  is  not  exempt  as  property 
being  used  in  or  devoted  exclusively  to 
public  charity. — Moorman's  Ex'r  &=  Trus- 
tee V.  Board  of  Sicp'rs  of  Jeffersoji  County, 
232  S.  W.  379  (Ky.). 

Exemption  —  Chamber  of  Commerce. 
— A  Chamber  of  Commerce,  though  not  a 
corporation  for  profit,  cannot  claim  the 
benefit  of  the  exemption  from  taxation  ex- 
tended to  religious,  charitable,  scientific,  or 
educational  institutions  ;  the  mere  fact  that 
it  administers  to  charity  or  gives  educa- 
tional instruction  along  certain  lines  not 
rendering  it  an  educational  or  charitable 
institution,  its  primary  object,  as  stated  in 
its  charter  being  to  promote  the  business 
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and  commercial  interests  of  the  city. — 
Memphis  Chamber  of  Commerce  v.  City  of 
Memphis  ct  al..  232  S.  W.  73  (Tenn.). 

Exemptions — Public  Charity.  —  In 
view  of  the  purpose  for  which  a  Scottish 
Rite  Benevolent  Association  was  formed 
and  the  philanthropies  which  it  practiced, 
Held  that  such  institution  was  an  institu- 
tion of  purely  public  charity  and  the  legis- 
lature may  exempt  from  taxation  all  build- 
ings owned  by  such  an  institution ;  a  char- 
ity need  not  be  universal  to  be  public. — 
City  of  Houston  v.  Scottish  Rite  Benev. 
As?n.  et  al..  230  S.  W.  978  (Tex.). 

Exemptions  —  Feder.^l  Securities. — 
The  federal  law  rendering  Liberty  bonds 
and  subdivisions  of  indebtedness  exempt 
from  taxation  by  states  and  cities  is  the 
paramount  law,  and  if  there  is  an  impe- 
diment to  the  exercise  of  the  power  of  the 
United  States  in  the  state  legislature  or  its 
administration,  the  courts  will  restrain  or 
set  aside  any  attempt  to  evade.  —  City  of 
Waco  et  al.  v.  Amicable  Life  his.  Co.,  230 
S.  W.  698. 

Exemptions — Federal  Instrumental- 
ities.— The  states  cannot  tax  or  otherwise 
impose  burdens  on  the  exclusive  powers  of 
the  federal  government  or  on  its  instru- 
mentalities employed  to  carry  such  govern- 
mental powers  into  execution. 

The  national  government  cannot  tax  ex- 
clusive agencies  of  the  states  employed  to 
carry  their  powers  into  execution,  except  as 
such  exemption  may  be  modified  by  Const. 
U.  S.  Amend.  16,  authorizing  the  income 
tax. — U.  S.  v.  Board  of  Com'rs  of  Mcin- 
tosh County;  Same  v.  Stuckey ;  Same  v. 
Ranson,  271  Fed.  747. 

Exemptions  —  Public  Charity.  —  A 
benevolent  association  whose  lodge  room 
was  not  only  rented  to  other  charitable  in- 
stitutions, but  the  first  story  of  whose 
building  was  rented  for  commercial  pur- 
poses, was  not  entitled  to  exemption  from 
taxation  on  its  property.  —  Concho  Camp. 
No.  66,  W.  O.  IV.,  v.  City  of  San  Angelo. 
231  S.  W.   1106  (Tex.). 

Charities. — "  Charitable  corporations  " 
and  "  Eleemosynary  corporations  "  defined. 
— National  Circle,  Daughters  of  Isabella 
V.  National  Order  of  Daughters  of  Isa- 
bella. 270  Fed.  723. 


Exemptions — Classification — Chari- 
table Corporation  —  Lands  and  Build- 
ings Constitute  a  Single  Assessment. 
— The  Massachusetts  legislature  amended 
its  law  so  as  to  remove  exemptions  thereto- 
fore enjoyed  by  hospitals,  unless  they  de- 
voted one-fourth  of  their  property  to  the 
direct  benefit  of  indigent,  insane  resident 
patients.  This  amendment  was  assailed  as 
making  an  unconstitutional  classification 
and  the  grounds  were  sought  to  be  found 
in  recent  decisions  of  the  United  States 
Supreme  Court,  rendered  subsequent  to  a 
prior  presentation  of  the  case  and  an  ad- 
verse decision.  (See  124  N.  E.  21;  Bui. 
V,  127.) 

The  court  reexamined  the  questions  and 
found  no  reason  for  changing  the  view 
before  expressed  and  even  referred  to  the 
decisions  above  alluded  to  as  establishing 
the  constitutionality  of  the  act.  The  gen- 
eral principle  underlying  claissification, 
stated  in  the  Royster  Guano  case,  253  U. 
S.  at  p.  415,  was  quoted,  as  was  an  extract 
from  the  decision  in  the  Watson  case,  254 
U.  S.  at  p.  124. 

The  plaintiflF  sought  to  attack  the  assess- 
ment by  the  claim  that  the  land  and  the 
buildings  must  be  considered  separately. 
The  court  held  that  the  assessment  was  a 
single  total  and  if  that  total  was  not  ex- 
cessive it  made  no  difference  how  the 
values  were  placed  upon  the  land  and 
buildings  separately. — Mass.  Gen.  Hospital 
V.  Belmont,  131  N.  E.  72. 

Uniformitv'  —  Assessment  for  Frac- 
tional Parts  of  Year. — The  Mississippi 
court  held  unconstitutional  a  statute  which 
provided  for  a  tax  upon  merchandise  grad- 
uated upon  the  portion  of  the  year  in 
which  it  was  owned,  holding  that  it  vio- 
lated the  uniformity  clause  of  the  consti- 
tution, in  that  stocks  of  goods  were  sub- 
ject to  ad  valorem  tax  at  a  time  and  for  a 
period  in  which  other  property  was  not 
assessed  at  all,  the  general  law  fixing  the 
fir.st  day  of  February  in  each  year  as  the 
date  for  assessing  and  valuing  other  prop- 
erty for  advalorem  taxation. — Reed  Bro's 
V.  Board  of  Superrisors,  88  So.  504. 

Uniformity — Non-Residents  —  Prop- 
erty Tax. — A  statute  requiring  every  non- 
resident, grazing  cattle  within  the  state  of 
Arizona  to  procure  an  annual  license  and 
pay  a  certain  fee  per  head  was  held  by  the 
supreme  court  to  violate  the  constitutional 
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requirement  of  the  state  that  taxes  must  be 
uniform  upon  the  same  class  of  property, 
because  the  effect  of  the  act  was  to  impose 
a  property  tax  upon  non-residents  which 
was  not  imposed  upon  residents. 

The  state  claimed  that  the  act  was  not 
a  revenue  but  a  police  measure.  The  court, 
after  pointing  out  the  absence  of  anything 
in  the  act  which  would  indicate  that  it  was 
intended  to  be  an  inspection  law  or  to 
regulate  or  control  the  pasturing  of  cattle, 
and  that  the  only  requirement  was  the  pay- 
ment of  a  fee,  held  that  the  enactment 
was  not  an  exercise  of  the  police  power  of 
the  state  but  was  for  the  purpose  of  rais- 
ing revenue. — Sniilh  v.  M  ah  on  ex,  197  Pac. 
704. 

Classification.  —  A  Montana  statute 
which  provided  for  the  establishment  of  a 
"  classification  fund  "  against  which  all 
warrants  for  the  payment  of  services  in 
connection  with  the  classification  of  land 
in  counties  were  required  to  be  drawn,  and 
which  required  the  board  of  county  com- 
missioners of  each  county  to  levy  a  tax 
upon  the  real  property  located  in  their  re- 
spective counties,  the  proceeds  of  which 
were  to  be  placed  in  the  fund,  was  held  to 
violate  the  Montana  constitution  requiring 
that  all  property  should  be  taxed  for 
public  purposes,  because  the  effect  of  the 
statute  was  to  exempt  personal  property 
from  its  provisions.  —  Stoner  v.  Timmons. 
196  Pac.  519. 

Interstate  Commerce — Bills  Receiv- 
able.— The  Louisiana  court  considered  at 
length  the  contention  made  that  in  assess- 
ing a  domestic  corporation  for  bills  receiv- 
able, those  arising  from  sales  made  in  in- 
terstate commerce  transactions  should  be 
omitted.  The  court  had  no  difficulty  in 
declaring  the  settled  law  that  the  levying 
of  an  advalorem  tax  on  property  used  in 
interstate  commerce  was  not  a  direct  bur- 
den on  such  commerce  and  that  credits, 
representing  the  price  of  goods  sold  in  in- 
terstate commerce  were  quite  as  free  from 
the  "  transaction  "  as  the  goods  themselves, 
being  the  property  of  the  dealer  and  sub- 
ject to  tax.  The  only  difficulty  felt  by  the 
court  was  with  two  previous  decisions  which 
it  held  not  to  be  well  considered  and  which 
it  overruled. — Krauss  Bra's  Lumber  Co.  v. 
Board  of  Assessors.  88  So.  397  (Petition 
for  Writ  denied  by  U.  S.  Sup.  Ct.,  Oct.  10, 
1921). 


Property  in  Transit.  —  The  Vermont 
court  made  an  exhaustive  review  of  the  de- 
cisions on  the  taxation  of  goods  in  transit 
from  one  state  to  another.  It  expressed 
the  view  that  the  fundamental  question  is 
as  to  when  the  goods  have  actually  entered 
upon  an  interstate  journey.  The  mere  fact 
that  they  are  destined  to  another  state  will 
not  prevent  a  state  from  taxing  its  own 
products  when  they  were  in  fact  actually 
at  rest  in  the  state  at  assessment  date.  The 
distinction  is  as  to  when  a  state  loses  juris- 
diction of  its  products,  through  their  en- 
trance into  interstate  commerce. 

In  this  case  logs,  destined  for  use  at  a 
mill  in  New  Hampshire,  were  held  by  a 
boom  in  Vermont,  awaiting  satisfactory 
conditions  for  floating,  and  while  so  held 
were  assessed  and  the  court  upheld  the 
assessment.  The  opinion  contains  full  ref- 
erence to  numerous  authorities. — Cliamplam 
Realty  Co.  v.  Town  of  Brattleboro,  113 
Atl.  806. 

Mortgage — Valuation  of  Property — 
Leases. — Opinions  of  experts  and  evidence 
of  cost  are  some  evidence  of  the  value  of 
leases,  but  neither  class  of  evidence  is  con- 
clusive, and  the  question  of  value  is  a 
(|uestion  of  fact  to  be  determined  by  the 
commission. 

The  taxpayer  carried  the  leases  on  its 
books  at  the  cost  of  improvements  on  the 
leasehold,  less  depreciation,  but  contended 
before  the  commission  that  their  value  was 
less.  Held,  that  the  commission  did  not 
err  in  fixing  the  value  of  the  leases  at  their 
book  value. — People  ex  rel.  Gorham  Mfg. 
Co.  V.  State  Tax  Commission,  189  N.  Y. 
Supp.  241. 

Assessment  —  Cattle  and  Horses. — 
In  a  Utah  case  the  taxpayer  did  nothing 
more  than  state  to  the  assessor  that  he 
thought  he  should  be  assessed  for  a  certain 
number  of  cattle  and  horses,  and  made  no 
statement  under  oath  or  in  writing.  The 
court  held  that  under  such  circumstances 
the  assessor  was  justified  in  basing  his  as- 
sessment upon  information  obtained  from 
reliable  sources  and  that  in  the  absence  of 
proof  that  the  overassessment  was  capric- 
iously, fraudulently  or  unlawfully  made,  it 
had  no  power  to  disturb  the  assessment. 

The  lower  court,  which  had  proceeded 
upon  the  theory  that  it  had  power  to  inde- 
pendently determine  the  number  of  cattle 
that    should    have  been   assessed,    was   re- 
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versed,  upon  the  ground  that  the  statutes 
provided  an  exclusive  remedy  for  the  cor- 
rection of  assessments,  by  application  to 
the  board  of  equalization,  therefore  it 
should  have  confined  its  inquiry  to  the 
facts  and  circumstances  as  they  were  made 
to  appear  to  the  assessor  and  the  board  of 
equalization  and  determined  therefrom 
whether  the  assessment  was  maliciously, 
arbitrarily,  unlawfully  or  fraudulently 
made.  —  Nutter  v.  Carbo^n  Comity,  196 
Pac.  1009. 

Assessment — Irregularities — School 
District  Taxes.  —  The  Texas  court  re- 
fused to  hold  invalid  assessments  where 
the  ground  alleged  was  that  the  assessor 
did  not  execute  his  oath  and  bond  prior  to 
the  performance  of  the  duties  of  the  office, 
such  being  held  a  mere  irregularity,  insuffi- 
cient to  invalidate  the  assessor's  acts.  It 
was  also  held  that  the  fact  that  the  assess- 
ments for  school  district  purposes  differed 
from  assessments  upon  the  same  property 
for  county  purposes  did  not  invalidate 
them,  since  the  district  was  not  bound  to 
follow  such  valuations.  —  Ble7i'ett  v.  Rich- 
ardson Ind.  School  Dist..  230  S.  W.  255. 

Assessment  —  Personal  Property — 
Validity  of  Tax  Sale  of  Propert\'  As- 
sessed TO  "  Unknown  Owners  ".  —  A 
dealer  holding  a  chattel  mortgage  on  an 
implement  foreclosed  the  same  and  claimed 
right  of  jx)ssession.  Defendant  resisted  the 
claim  as  having  title  through  a  tax  sale 
under  an  assessment  to  "  unknown  own- 
ers ",  as  permitted  by  the  Montana  statutes. 

The  court  upheld  the  defendant,  upon 
the  ground  that  the  assessment  was  valid 
as  against  the  property,  holding  that  the 
plaintiflf  owed  a  duty  to  inform  the  asses- 
sor of  its  ownership  and  to  pay  the  taxes 
thereon.  Having  stood  idle  and  allowed 
the  assessor  to  proceed  under  the  statute, 
he  could  not  defeat  the  claim  of  title  by 
the  purchaser  at  the  tax  sale. — A.  H.  Ave- 
rill  Machine  Co.  v.  Freebur\  Bros..  198 
Pac.  130. 

Real  Estate  —  Valuation — Specula- 
tive Basis  not  Acceptable. — The  follow- 
ing language  taken  from  the  head-note 
furnishes  an  interesting  summary  of  this 
case: 

"  Iridescent  dreams  cannot  be  substituted  for 
present   value    of  land    for   purposes   of   taxation, 


and  property  largely  on  a  sidehill  could  not  be 
assessed  at  a  high  figure,  on  the  theory  that 
locations  for  houses  might  be  blasted  out  of  the 
hillside,  leaving  a  precipitous  cliff  in  the  rear, 
which  would  become  beautiful  by  training  morn- 
ing-glory vines  over  the  rocks,  thus  giving  the 
effect  of  living  in  a  bower." 

People  ex  rel.  Empire  Mortgage  Co.  v. 
Cantor,  189  N.  Y.  Supp.  646. 

Live-stock  not  "  Merchandise  ". — 
Live-stock  are  not  to  be  included  in  the 
term  "  merchandise  "  as  used  in  the  Rev- 
enue Act  of  1918,  sec.  1001  (1),  and  a  live- 
stock broker  is  not  liable  to  tax  under  this 
section.— i9r^c7i  v.  U.  S.,  U.  S.  D.  C.  III. 
(unreported  to  date). 

Personal  Property  —  Lien  for  Real 
Estate  Taxes.  —  Under  the  New  Mexico 
statutes  there  is  no  provision  providing 
that  a  tax  on  the  personal  property  of  a 
person  shall  become  a  lien  against  his  real 
estate,  hence  in  a  case  where  a  county 
treasurer  sold  certain  real  estate  for  un- 
paid taxes  assessed  against  the  owner's 
real  and  personal  property,  mandamus  will 
lie  to  compel  him  to  accept  the  tender  by 
such  owner  of  the  amount  of  the  impaid 
tax,  interest  and  penalties  on  the  real  estate 
alone.  —  State  ex  rel.  Hall  v.  Ballow.  195 
Pac.  797. 

Taxes  not  "  Debts  ",  Collectible  by 
Suit. — Taxes  are  not  a  "debt"  within  the 
usual  meaning  of  that  word,  and  cannot 
be  collected  in  a  suit  at  law,  in  the  absence 
of  express  statutory  authority.  —  Citizens 
&>  Southern  Bank  v.  State.  108  S.  E.  161, 
(Ga.). 

Assessment  for  Highway  Labor  not 
A  "  Tax  ". — The  West  Virginia  court  held 
that  an  assessment  of  four  days'  labor  on 
the  highways  which  the  plaintiff  refused  to 
perform  and  which  was  sought  to  be  col- 
lected by  attachment  was  not  a  "  tax  "  and 
hence  that  the  same  could  not  be  resisted 
upon  the  ground  claimed  that  this  tax 
when  added  to  the  advalorem  taxes  levied 
upon  the  taxable  property  of  the  plaintiff 
brought  the  total  amount  above  the  limit 
of  the  levy  authorized  by  the  constitution. 

A  rather  comprehensive  reference  to  the 
authorities  in  other  states  was  given  in 
support  of  the  position  taken  by  the  court 
that  the  performance  of  labor  upon  the 
highways  is  in  the  nature  of  services  which 
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may  be  required  of  citizens  under  general 
governmental  powers,  such  as  service  on 
juries  and  military  service. — Propst  v.  Cal- 
hmin  Cminty,  106  S.  E.  878. 

Property  Taxes  vs.  Occupation  Taxes 
— Federal  Agency. — The  Oklahoma  gross 
production  tax  held  a  "  property  tax  "  im- 
posed in  lieu  of  all  other  taxes.  "Occupa- 
tion taxes  "  and  "  property  taxes  "  distin- 
guished and  the  latter  defined.  The  state 
has  power  to  impose  an  advalorem  tax 
upon  all  property  under  state  protection. 
The  gross  production  tax  held  not  imposed 
on  a  federal  agency  though  imposed  upon 
products  obtained  from  Indian  lands. — In 
re  Skelton  Lead  cf  Zinc  Co.'s  Gross  Pro- 
duction Tcux,  197  Pac.  495. 

Situs  —  Stock  Held  under  Voting 
Trust  Agreement — "Owner".  —  Under 
Maryland  laws  relating  to  the  transfer  of 
stock  under  voting  trust  agreements,  stock 
transferred  to  voting  trustees  under  such 
an  agreement  which  precluded  the  trustees 
from  selling  the  stock  for  a  period  of  three 
years,  if  not  sooner  terminated,  and  re- 
quired the  trustees  to  restore  and  deliver 
the  shares  to  the  holders  of  the  voting  trust 
certificates,  was  held  taxable  according  to 
the  residence  of  the  stockholders  and  not 
of  the  voting  trustees,  even  though  the 
stockholders  were  not  residents  of  the  state. 
The  stockholders  were  held  the  "  owners  " 
of  the  stock,  within  the  provision  of  the 
act,  which  provided  for  assessment  where 
the  "owners"  of  the  shares  of  stock  re- 
sided.— State  Tax  Commission  v.  Commis- 
sioners of  Baltimore  County,  114  Atl.  717. 

Situs — Trust  Fund. — Title  to  the  pos- 
session of  the  corpus  of  a  trust  fund  being 
in  the  trustee,  a  Massachusetts  trust  com- 


pany, in  the  absence  of  statutory  provisions, 
to  the  contrary,  its  situs  for  the  purpose  of 
taxation  is  in  Massachusetts. — City  of  St. 
Albans  v.  Avery  et  al.,  114  Atl.  31    (Vt.). 

Interstate  Commerce  —  Telegraph 
Message,  —  In  an  action  brought  in  the 
Kentucky  courts  for  damages  arising  from 
an  error  in  the  transmission  of  a  telegram, 
the  court  determined  that  a  telegram  be- 
tween two  points  in  the  state  relayed 
through  another  state  constituted  an  inter- 
state message. — Western  Union  Tel.  Co.  v. 
Brejit,  230  S.  W.  921. 

Jurisdiction — Federal  Taxes  in  the 
Philippines. — The  power  of  Congress  in 
the  imposition  of  taxes  in  the  Philippine 
Islands  is  derived  from  article  4,  sec.  3,  cl. 
2,  of  the  Constitution,  authorizing  it  to 
make  rules  and  regulations  respecting  the 
territory  of  the  United  States,  and  is  not 
restricted  by  article  1,  sec.  8,  limiting  its 
general  power  of  taxation  as  to  uniformity 
and  apportionment. — Lcnvrence  v.  Wardell^ 
273  Fed.  405. 

Payment  and  Recovery — Voluntary 
Payment. — In  a  recent  case  the  court  re- 
viewed the  cases  on  the  question  of  volun- 
tary payment  as  a  bar  to  the  recovery  of 
an  illegal  tax  and  announced  its  adoption 
of  the  view  that  in  order  to  render  a  pay- 
ment involuntary  so  as  to  permit  of  re- 
covery there  must  be  something  more  than 
a  protest ;  that  there  must  be  some  actual 
or  threatened  exercise  of  power  from 
which  the  taxpayer  has  no  other  relief  ex- 
cept by  making  payment.  It  is  said  to 
appear  from  a  note  to  10  Ann.  Cas,  1050 
and  one  to  8  Ann.  Cas.  667,  that  22  states 
follow  this  doctrine. — Blackiuell  v.  City  of 
Gastonia,  107  S.  E.  218. 
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The  announcement  of  certain  recent  court 
decisions  has  raised  some  very  interesting 
points,  from  the  standpoint  of  the  admin- 
istrative procedure  of  the  typical  state  tax 
commission.  These  decisions  from  Iowa 
are  being  followed  by  suits  brought  in 
other  states,  including  Illinois  and  Ohio,  so 
that  the  question  begins  to  assume  more 
than  a  local  importance. 

The  matter  at  issue  is  this :  It  has  long 
been  the  practice,  in  a  considerable  number 
of  states,  for  the  state  board  of  equaliza- 
tion or  the  state  tax  commission  to  equalize 


the  assessed  value  of  property,  and  also  to 
make  the  assessment  of  certain  corporate 
properties.  It  was  frequently  true  that  the 
state  board  did  not  have  the  most  efficient 
and  satisfactory  means  for  determining  the 
actual  relation  of  the  assessed  and  the  true 
value  of  real  estate  and  of  other  classes  of 
propertv  which  were  locally  assessed. 
Nevertheless,  some  official  action  would  be 
taken,  whereby  it  would  be  determined  that 
the  assessed  value  was  at  60%,  or  at  42% 
or  at  some  other  percentage  of  true  value, 
and  the  aggregates  from  the  counties  would 
be  equalized  on  this  hypothesis. 

These  state  equalizing  or  assessment 
boards  would  then  proceed  to  assess  the 
value  of  certain  utility  properties,  and 
while  the  methods  used  in  this  process 
were  not  always  satisfactory,  nevertheless 
it  is  true  that  on  the  whole  the  state  boards 
made  a  better  job  of  the  task  of  corporate 
assessment  than  of  the  local  equalization. 
The  result  was,  therefore,  that  in  many  in- 
stances the  corporate  property  was  assessed 
and  equalized  on  a  different  and  higher 
percentage  of  full  value  than  the  general 
mass  of  property  in  the  state. 

Until  very  recently  the  corporate  pro- 
tests at  this  inequality  have  been  confined 
to  formal  statements  before  the  state  as- 
sessment boards,  sitting  as  a  board  of  re- 
view on  their  original  assessment.  Appar- 
ently the  relief  that  was  obtainable  in  this 
way  ceased  with  time  to  be  regarded  as 
satisfactory,  and  the  matter  was  taken  to 
the  courts.  The  decision  in  the  Iowa  case, 
digested  elsewhere  in  this  issue,  upsets  the 
old-time  indifference  with  which  many  of 
the  older  boards  of  equalization  viewed 
their  work. 

It  is  a  satisfaction  to  note  that  thus  far 
no  decisions  along  this  line  have  been  ren- 
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dered  adversely  to  the  more  progressive 
state  tax  commissions.  There  is  in  this 
attitude  of  the  courts,  however,  as  shown 
by  these  decisions,  an  impressive  warning 
that  should  not  pass  unheeded,  even  by  the 
most  progressive  and  alert  tax  commission. 
This  warning  is  to  the  effect  that  the  courts 
will  in  future  take  into  account  in  a  very 
different  way  than  they  have  in  the  past 
the  relative  distribution  of  the  tax  burden 
between  different  classes  of  taxpayers.  In 
other  words,  the  methods  and  the  technique 
of  property  assessment  and  equalization 
must  be  improved,  and  the  local  resistance 
to  higher  valuations  must  also  be  overcome, 
for  the  relatively  higher  assessed  valuations 
upon  the  railroads  and  other  classes  of  util- 
ity corporations  will  no  longer  stand  the 
test  of  judicial  scrutiny.  The  fair-minded 
tax  commission  will  not  intentionally  assess 
corporate  property  on  a  higher  basis  of  full 
value  than  it  equalizes  the  property  locally 
assessed.  Yet  it  has  often  happened,  and  it 
may  happen  again,  that  discrepancies  occur 
for  the  reason  that  the  commission's  tech- 
nique of  equalization  is  inadequate  for  the 
task.  It  would  be  the  part  of  wisdom  for 
any  tax  commission  to  make  certain  that 
its  methods  of  equalization,  and  the  situa- 
tion with  regard  to  the  local  assessments  as 
well,  are  adequate.  For  many  commissions 
this  will  involve  radical  improvements  in 
the  direction  of  a  better  system  of  check- 
ing up  on  the  local  assessment  of  prop- 
erty. For  some  it  may  involve  legislative 
changes,  extending  the  authority  and  in- 
creasing the  funds  of  the  tax  commission. 
The  prospect  of  losing  a  part  of  the  taxes 
assessed  against  the  corporations  should 
overcome  any  resistance  that  might  develop 
against  these  necessary  extensions  of  the 
tax  commission's  powers  and  equipment. 

OPPORTUNITY  FOR  PRACTICAL  WORK 

The  Secretary  wishes  to  bring  to  the 
attention  of  the  members  some  of  his  activ- 
ities since  the  Bretton  Woods  conference 
and  to  indicate  an  opportunity  afforded  to 
members,  to  do  something  "  practical  "  for 
the  cause  of  tax  reform. 

We  are  all  familiar  with  the  oft-repeated 
suggestion,  made  perhaps  usually  by  the 
taxpayer,  but  at  times  by  members  of  the 
association,  that  we  are  too  much  con- 
cerned with  "  theory  "  ;  with  devising  new 


taxes  and  new  methods  for  making  old 
taxes  effective.  These  persons  usually 
overlook  and  fail  to  give  due  weight  to 
the  fact  that  progress  in  any  line  of  activity 
which  involves  change,  particularly  when 
it  involves  matters  in  which  the  great  lx>dy 
of  the  American  public  is  directly  affected, 
depends  upon  the  slow,  uphill  process  of 
correctly  informing  that  public  of  the  un- 
derlying fa^ts  of  a  situation  and  of  the 
essential  reasons  for  suggestions  for 
changes  in  the  established  order  of  things. 
Nothing  seems  to  fail  so  utterly  to  arouse 
enthusiasm  and  support  as  the  suggestion 
of  any  change  which  appears  to  affect 
taxes.  Entirely  oblivious  to  the  purpose* 
of  such  suggestion,  or  to  the  arguments 
for  it,  people  simply  oppose  a  change. 
For  this  reason,  the  struggle  for  tax  refor- 
mation is  inevitably  a  slow,  laborious  pro- 
cess of  going  forward  a  little,  slipping 
backward  some,  regaining  the  ground  so 
lost  and  thus  eventually  getting  a  littl* 
farther  along. 

This  experience  thus  removes  us  far 
from  the  realm  of  the  propagandist,  who 
has  some  single  "  reform "  in  progress, 
which  is  perhaps  easily  explained  and 
which,  from  the  generality  of  its  purpurt 
and  effects,  does  not  directly  disturb  the 
ordinary  citizen's  equanimity.  It  is  at  best 
a  "  long  pull  "  and  requires  the  patience, 
perseverance  and  the  philosophical  attitude 
which  exists  in  the  case  of  those  memberi 
who  have  been  long  in  the  "  game  ",  who 
are  aware  of  the  problem  and  of  the  limi- 
tations imposed  upon  our  association  and 
who  are  impressed  with  the  inevitable  up- 
ward progress  to  be  made,  provided  the 
limitations  are  recognized  and  not  violated. 
So  much  for  "  theory ",  but  there  are 
points  at  which  we  may  act,  which  touch 
the  so-called  "  practical "  side,  and  one 
such  is  now  presented.  Among  the  resolu- 
tions adopted  at  the  Bretton  Woods  con- 
ference was  one  instructing  the  secretary 
to  give  publicity  to  the  flat-rate  tax  on  the 
transfer  at  death  of  non-residents'  personal 
property.  (See  Bui,  Oct.,  p.  5).  Pul- 
suant  to  that  resolution,  he  has  distributed 
a  copy  of  it,  with  a  reprint  of  the  address 
of  Assistant  Attorney  General  Matthews, 
explaining  the  proposition  involved,  and  a 
copy  of  the  New  Hampshire  law  which 
placed  it  in  force  in  that  state  (Ch.  70,  L. 
1921).      These    documents    were    sent    to 
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each  state  governor  and  to  the  officials  in 
each  state,  having  to  do  with  inheritance 
taxation.  The  acknowledgments  have  been 
encouraging,  indicating  as  they  do  that 
this  step  towards  rationalization  of  perhaps 
the  most  irrational  taxes  now  in  force  in 
the  states,  is  worthy  of  careful  considera- 
tion. The  thing  that  members  can  do  is 
to  follow  up  this  lead,  by  personally  ex- 
amining the  matter  and,  if  they  think 
favorably  of  the  change,  by  exerting  them- 
selves in  its  support. 

This  is  surely  something  "  practical " 
and  something  which  will  greatly  assist  in 
accomplishing  the  withdrawal  of  the  fed- 
eral government  from  the  field  of  inheri- 
tance taxation.  Until  the  states  establish 
something  like  order  out  of  the  chaos  now 
existing  in  the  conflicting  and  complicated 
provisions  of  their  several  laws,  they  will 
receive  little  enthusiasm  for  the  principle 
that  they  alone  are  the  appropriate  author- 
ities to  enact  and  administer  such  laws. 
On  the  other  hand,  if  a  real  effort  is  made 
to  abolish  conflict  between  the  states,  re- 
move obscurity  and  relieve  the  estates  from 
the  expense,  annoyance  and  unjust  dupli- 
cate taxation  now  existing,  there  will  be  at 
least  a  fair  opportunity  for  attaining  the 
object  sought. 

The  members  are  therefore  urged  to  defi- 
nitely give  consideration  to  the  matter  and 
to  actively  bestir  themselves  in  the  support 
of  the  proposal  which  cannot  but  merit 
their  approval  when  it  is  fully  understood. 
Doubts  and  questions  may  be  submitted  to 
Mr.  Joseph  S.  Matthews,  Assistant  Attor- 
ney General,  Concord,  N.  H. 

MEMBERSHIP  NOTES 

Professor  Gerstenberg  reports  that  the 
School  of  Commerce  Accounts  and  Finance 
of  New  York  University  is  offering  courses 
in  Taxation  covering,  besides  general  the- 
ory, Federal  Taxes,  New  York  State  Taxes 
and  Inheritance  Taxes.  Five  hundred  and 
fifty-nine  students  have  registered  for  these 
courses  for  the  winter  semester. 


Professor  F.  W.  Lauhe,  of  the  Univer- 
sity of  Washington,  has  recently  given  a 
number  of  addresses  on  local  and  general 
taxation  problems  before  different  organ- 
izations in  Seattle,  Victoria,  B.  C,  and  in 
other  places. 


AMONG  THE  TAX  COMMISSIONS 

The  Michigan  legislature  at  its  last  ses- 
sion created  a  special  taxation  committee 
with  instructions  to  investigate  the  entire 
subject  of  taxation  and  report  to  the  next 
session.  The  committee  is  composed  of  the 
Governor,  the  Attorney  General,  tliree 
members  of  the  House  and  two  members 
of  the  Senate.  Mr.  George  Lord,  a  mem- 
ber of  the  Association,  is  one  of  the  House 
delegates,  and  is  chairman  of  the  commit- 
tee. The  committee  is  beginning  its  open 
hearings  in  order  to  allow  various  interests 
an  opportunity  to  present  their  views  and 
their  grievances.  Our  information  is  to  the 
effect  that  opinion  in  the  state  is  strongly 
divided  over  the  question  of  a  state  income 
tax,  and  that  the  committee  faces  a  lively 
time  as  its  work  advance.s. 


The  State  of  Louisiana  is  to  have  a  new 
taxation  code,  which  will  enact  into  law 
the  new  features  of  the  new  constitutional 
provisions  on  taxation.  We  shall  report 
this  progress  later. 


New  Orleans  is  considering  the  adoption 
of  a  system  of  real  estate  assessment  based 
on  the  Somers  System  of  realty  appraisal, 
according  to  press  reports.  Members  of 
the  State  Tax  Commission  are  reported  to 
be  considering  the  adoption  of  a  statewide 
system  of  real  estate  appraisal. 


The  Kansas  Tax  Commission  has  re- 
cently sent  a  transcript  of  a  very  interest- 
ing case  before  it.  involving  the  correction 
of  tax  grievances  after  the  taxes  have  been 
levied.  A  certain  school  district  had 
levied  taxes  upon  a  railroad  bridge  cross- 
ing the  Missouri  River  between  Kansas 
and  Missouri,  on  the  ground  that  such 
part  of  the  bridge  as  was  wnthin  the  state 
of  Kansas  was  also  wnthin  the  school  dis- 
trict in  question.  The  school  district's 
contention  was  based  on  the  assumption 
that  its  boundary  along  the  river  was  the 
same  as  that  of  the  county  and  the  state. 
The  tax  commission,  after  exhaustive  study 
and  citation  of  decisions,  ruled  that  the 
boundary  of  the  school  district  was  the 
section  line,  as  determined  by  survey,  and 
not  the  thread  of  the  channel,  which  was 
the  natural  boundary  line  of  the  state  and 
the   county.      The   effect   of   this   decision 
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was  to  remove  from  the  duplicate  of  the 
school  district  the  assessed  value  of  627 
feet  of  railroad  bridge,  the  difference  be- 
tween the  total  length  in  the  state  and  the 
total  length  within  the  boundary  of  the 
district.  A  refund  of  the  taxes  improperly 
paid,  and  a  cancellation  of  the  excess 
amount  still  unpaid,  were  ordered.  The 
assessed  value  of  the  bridge  property  in 
the  school  district  was  reduced  from  $800, 
'^OO  to  $329,897. 


'On  November  12,  1921.  the  Supreme 
Court  of  North  Dakota  listened  to  argu- 
ments on  the  question  of  bank  taxation 
in  North  Dakota  for  the  years  1920  and 
1921,  and  inasmuch  as  the  Legislature  will 


not  be  in  session  for  another  year,  the  de- 
cision will  also  affect  bank  taxation  for 
1922.  The  amount  involved  is  something 
over  $2,000,000  in  taxes. 

In  1921  the  legislature  passed  an  Act, 
presumably  to  exempt  moneys  and  credits, 
but  included  the  words  "  together  with 
stocks  and  bonds "  in  the  repeal  statute. 
The  State  Bankers  Association  brought 
the  action  on  the  ground  that  the  stocks 
and  bonds  mentioned  included  bank  stock. 
The  Supreme  Court  enjoined  George  E. 
Wallace,  State  Tax  Commissioner,  from 
enforcing  collection  of  delinquent  taxes 
until  the  case  could  be  determined.  He 
appeared  as  his  own  attorney  on  the  day 
of  argument. 


NEWS  ITEMS 


The  Ohio  Tax  Association  has  announced 
a  preliminary  program  for  the  second  an- 
nual conference,  which  is  to  be  held  in 
Columbus  January  19-20.  The  principal 
subject  will  be  local  taxation  problems. 
Professor  Ely  is  also  scheduled  for  an  ad- 
dress. R.  W.  McKinney  of  Columbus  is 
President  of  the  Association. 


"The  Financial  Plight  of  our  Cities"  was 
rhe  topic  of  discussion  at  one  session  of  the 
Twenty-seventh  Annual  Meeting  of  the 
National  Municipal  League,  at  Chicago  on 
November  16  to  18.  The  report  of  the 
League's  committee  on  new  sources  of 
revenue  was  presented  by  Luther  Gulick. 
of  the  National  Institute  of  Public  Admin- 
istration. Other  speakers  at  this  session 
were  Douglas  Sutherland,  on  the  subject, 
"  Municipal  Tax  Limits  —  Blessing  or 
Curse  ",  and  Philip  Zoercher,  chairman  of 
the  Indiana  Board  of  Tax  Commissioners, 
on  the  subject,  "  State  Supervision  of  Mu- 
nicipal Finance  ". 


Congress  has  at  last  agreed  upon  the 
Revenue  Act  of  1921,  and  it  became  a  law 
with  the  President's  signature  on  Novem- 
ber 23.  A  summary  of  its  important  pro- 
visions will  be  published  in  the  next  num- 
ber of  the  Bulletin. 


Tax    Commissioner    Fullbright    outlines 
the  Recent  Tax  Legislation  in  Georgia  as 


follows :  "An  amendment  was  proposed  to 
the  Constitution  substituting  a  personal  in- 
come tax  together  with  a  gross  earnings 
tax  on  corporations  for  the  present  ad 
valorem  tax  system  for  State  purposes. 
This  was  championed  by  the  present  Gov- 
ernor but  after  some  consideration  by  the 
Legislature  it  w-as  deemed  advisable  to- 
postpone  definite  and  final  action  until  the 
1922  session  of  the  Legislature.  In  the 
meantime,  a  legislative  commission  was 
created  for  the  purpose  of  considering  this 
proposed  amendment  to  the  Constitution, 
together  with  other  tax  matters,  report  to 
be  made  to  the  next  session. 

"  There  was  the  usual  bill  to  abolish  the 
office  of  State  Tax  Commissioner  and  re- 
peal the  Tax  Equalization  Law,  which 
failed  of  passage  and  upon  a  motion  to 
reconsider,  was  put  back  upon  the  calendar 
and  goes  to  the  1922  session  as  unfinished 
business. 

"  The  general  tax  act  which  imposes 
numerous  license  fees  or  taxes  was  revised, 
some  being  lowered  while  most  of  these 
licensees  were  increased  and  a  few  new 
things  added.  Upon  the  whole,  these 
amount  to  very  little  either  way  and  only 
affect  those  liable  for  such  taxes.  The 
most  important  piece  of  tax  legislation 
which  went  through  was  a  bill  to  tax  gaso- 
line and  other  fuels  of  that  nature  one  cent 
per  gallon,  the  tax  to  be  paid  by  the  con- 
sumers   in   the   purchase   of    the   gasoline 
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and  in  turn,  the  dealers  and  distributors 
forward  this  money  to  the  state  tax 
authorities.  It  is  estimated  that  this  bill 
will  raise  between  three-quarters  of  a  mil- 
lion and  a  million  dollars  annually." 

RECENT  ELECTION  NOTES 

CONSTITUTIONAL    REVISION 
IN    PENNSYLVANIA 

Constitutional  Revision  is  a  live  issue  in 
Pennsylvania.  After  six  unsuccessful  at- 
tempts the  biennial  legislatures  of  1919 
authorized  the  appointment  of  a  commis- 
sion to  study  the  question  and  report  on 
the  advisability  of  a  revision.  This  com- 
mission, which  was  composed  of  state  offi- 
cials and  eminent  private  citizens,  recom- 
mend a  general  revision  and  proposed  a 
preliminary  draft  for  the  constitutional 
convention.  Mr.  John  H.  Fertig  of  the 
Legislative  Reference  Bureau  writes  as 
follows  concerning  the  important  changes 
proposed  by  the  preliminary  commission  : 

Among  the  important  new  provisions  incor- 
porated in  the  draft  submitted  by  the  Commis- 
sion are  sections  providing  for  a  budget  system, 
charitable  appropriations,  home  rule  for  cities, 
proportional  representation,  excess  condemnation, 
borrowing  of  money  for  State  roads  and  State 
forests,  municipal  indebtedness,  classification  of 
municipalities,  changes  in  the  judicial  system, 
the  State  to  do  its  own  printing  and  binding, 
exemptions  in  the  case  of  income  and  inheritance 
taxes,  taxes  on  anthracite  coal,  and  the  appro- 
priation of  the  proceeds  thereof  for  persons  and 
property  injured  by  subsidence  of  the  surface. 

\  Organized  resistance  to  the  call  for  a 
I  convention  developed  from  the  State 
I  Grange,  the  Anti-Sectarian  Association, 
I  and  various  so-called  patriotic  societies 
I  The  vote  on  the  proposal  to  call  a  consti- 
i  tutional  convention,  taken  on  September 
I  20,  1921,  showed  a  majority  of  99,798 
against  the  resolution  to  call  such  a  con- 
vention. 


concerning     the    proposals    recently    sub- 
mitted to  the  voters  in  Indiana : 

On  the  6th  of  September  at  a  special  election 
thirteen  amendments  were  proposed  for  ratifica- 
tion, two  of  them  referring  to  the  question  of 
taxation.  Our  present  Constitution  in  reference 
to  the  question  of  taxation  provides  as  follows: 

"  The  General  Assembly  shall  provide,  by  law, 
for  a  uniform  and  equal  rate  of  assessment  and 
taxation,  and  shall  prescribe  such  regulations  as 
shall  secure  a  just  valuation  for  taxation  of  all 
property,  both  real  and  personal,  excepting  such 
only  for  municipal,  educational,  literary,  scien- 
tific, religious  or  charitable  purposes,  as  may  be 
specially  exempted  by  law." 

In  place  of  this  provision  two  amendments 
were  proposed  as  follows : 

"  The  General  Assembly  shall  provide  by  law 
for  a  sj'stem  of  taxation." 

"  The  General  Assembly  may  provide  by  law 
for  the  levy  and  collection  of  taxes  on  incomes 
and  from  whatever  source  derived,  in  such  cases 
and  amounts,  and  in  such  manner,  as  shall  be 
prescribed  by  law  and  reasonable  exemptions 
may  be  provided." 

Both  of  these  were  overwhelmingly  defeated. 
An  organization  composed  of  business  men 
headed  by  ex-Governor  Wm.  M.  Durbin  as  Presi- 
dent and  ex-Governor  Samuel  M.  Ralston  as 
Vice-President  made  a  campaign  against  them  in 
every  county  in  the  state,  claiming  that  under 
our  present  Constitution  it  is  now  permitted  to 
have  an  income  tax  although  it  has  never  been 
seriously  contended  heretofore  that  such  could  be 
done.  The  people  were  also  stirred  up  not  to 
permit  classification,  at  least  not  to  give  the 
legislature  such  unlimited  power  as  the  proposed 
amendments  contemplated. 


Commissioner  Zoercher  writes  as  follows 


Two  constitutional  provisions  involving 
tax  levies  were  before  the  voters  of  Ohio  in 
the  recent  election.  One  was  an  amend- 
ment authorizing  the  levy  of  a  poll  tax, 
and  the  other  provided  for  the  payment  of 
adjusted  compensation  to  sei*vice  men.  The 
poll  tax  w^as  defeated  by  a  vote  of  about 
three  to  one,  while  the  compensation  meas- 
ure was  carried  by  about  the  same  relative 
majority.  The  poll  tax  proposal  had  been 
put  forward  by  the  legislature  in  lieu  of 
more  constructive  measures  after  dead- 
locking on  the  modification  of  the  uniform 
rule. 
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The  outstanding  fact  today  in  the  reabn 
of  state  and  local  taxation  is  the  break- 
down of  the  general  property  tax.  For 
years  we  economists  who  were  taking  a 
special  interest  in  taxation  have  been 
pointing  out  the  weaknesses  of  the  general 
property  tax.  At  first  we  were  only 
"  prophets  crying  in  the  wilderness ". 
While  we  demonstrated  to  our  own  satis- 
faction the  inherent  defects  of  America's 
time-honored  tax,  little  attention  was  paid 
to  our  croakings.  Now  at  last  the  inevi- 
table result  has  come,  and  the  event  has 
proved  the  correctness  of  our  diagnosis : 
The  weaknesses  of  the  property  tax  have 
finally  proved  too  deep-seated  to  be  over- 
come. The  disintegration  of  the  general 
property  tax  has  begun :  indeed  it  is  al- 
ready well  tmder  way.  It  can  be  seen 
going  on  before  our  very  eyes  in  many 
recent  developments.  First  of  all  the 
public  service  corporations  proved  too 
much  for  the  general  property  tax,  and 
the  taxation  of  such  corporations  by  other 
methods  is  already  well  established.  Other 
corporations,  such  as  banks,  insurance 
companies,  and  savings  banks,  have  in  part 
maxie  good  their  escape  from  the  general 
property  tax.  The  breakdown  in  the  taxa- 
tion of  intangibles  can  no  longer  be  con- 
cealed or  excused.  The  income  lax  has 
come  and  gained  an  instant  popularity.  It 
la  forcing  an  attack  upon  the  general  prop- 
erty tax  which  will  be  very  hard  to  with- 
stand. Indeed,  the  present  collapse  of  the 
general  property  tax  is  going  on  at  a  rate 
commensurate  only  with  the  delay  in  its 
start,  and  we  are  in  danger  of  being  caught 
unawares.  Even  we  economists  who  were 
loudest  in  denunciation  of  its  weaknesses 
and  in  prophecy  of  its  failure  must  confess 
that  the  fulfilment  of  our  prophecy  has 
found  us  not  entirely  prepared  to  meet  the 
resulting  situation. 

The  general  property  tax  has  been,  for 
more  than  a  century,  the  backbone  of  the 
tax  system  of  the  American  states  and 
local  governments.  If  it  is  to  break  down, 
something  must  take  its  place.     If  it  is  to 


undergo  radical  reform,  plans  for  its  re- 
habilitation must  be  forthcoming.  Hereto- 
fore we  have  been  content  to  propose 
piecemeal  reforms  here  and  there.  Some 
few  years  ago  we  were  all  for  "  separation 
of  sources  ".  It  appeared  that  the  defects 
of  the  property  tax  could  be  remedied  by 
allotting  to  the  states  and  local  govern- 
ments different  sources  of  revenue.  It  is 
almost  pathetic  now  to  look  back  at  the 
naive  confidence  placed  by  so  many  of  us 
in  this  supposed  solution  of  the  problem. 
Separation  has  been  tried  and  generally 
found  wanting.  Some  good  has  been  ac- 
complished, but  the  fundamental  problem 
remains  and  its  solution  is  no  nearer. 
Still  later  our  hopes  Avere  pinned  upon 
"  classification  ".  It  was  urged  that  the 
general  property  tax  could  be  restored  to 
health  by  the  classification  of  property  and 
the  taxation  of  the  several  classes  at  dif- 
ferent rates  or  by  different  methods. 
Classification  still  has  its  advocates,  but  in 
my  opinion  it  also  is  destined  to  prove  a 
"  broken  reed  ". 

Let  me  say  in  this  connection  that  I 
have  every  sympathy  with  those  who  are 
working  to  secure  amendments  to  their 
state  constitutions  permitting  the  classifica- 
tion of  property  for  purposes  of  taxation. 
The  legislature  certainly  ought  to  have 
this  power.  Indeed  the  best  constitution, 
in  my  opinion,  is  the  one  which  does  not 
mention  taxation,  except  perhaps  by  some 
general  statement  to  the  effect  that  taxa- 
tion shall  be  equitable.  In  those  states 
whose  constitutions  restrict  the  legislatures 
to  the  old  general  property  tax  under  a 
uniform  rule,  any  movement  which  aims 
to  remove  restrictions  is  deserving  of  sup- 
port. At  the  same  time  it  is  my  belief 
that  those  who  look  to  classification  for 
the  solution  of  their  tax  problems  are 
doomed  to  disappointment. 

The  trouble  with  "separation  of  sources", 
"classification",  and  other  opportunist  re- 
forms is  that  they  do  not  go  down  to  the 
roots  of  the  problem.  We  have  never  given 
enough  thought  to  the  fundamental  prin- 
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ciples  on  which  any  sound  tax  system  must 
rest.  We  are  right  now  in  danger  of  hav- 
ing the  general  property  tax  go  to  pieces 
on  our  hands,  while  wc  are  still  undecided 
as  to  the  foundation  on  which  to  base 
whatever  is  to  take  its  place.  I  shall  this 
afternoon  try  to  offer  some  humble  contri- 
bution to  this  end.     Modesty  is  befitting. 

'  No  one  can  assume  to  solve  offhand  the 
American  tax  problem,  and  it  would  be  a 
rash  economist  indeed  who  would  presume 
to  lay  down  a  program  for  the  future  that 
should  escape  entirely  the  pitfalls  which 
have  engulfed  so  many  of  our  past  efforts. 
Nevertheless  I  am  confident  that,  by  tak- 
ing our  start  from  certain  fundamental 
principles  of  taxation,  we  may  be  able  to 
obtain  some  light  in  the  darkness  and  some 
indication  of  the  path  we  should  follow. 

Taxation  is  the  main  reliance  of  modern 
democratic  governments  for  the  revenues 
required  in  the  performance  of  their  func- 
tions. The  development  of  public  finance 
for  centuries  past  has  witnessed  the  decline 
and  disappearance  of  other  forms  of  rev- 
enue and  the  increasing  reliance  upon  taxa- 

i  tion.  It  seems  safe  to  assume,  as  one  of 
our  fundamental  principles,  that  taxation 
is  destined  to  continue  the  main  source  of 
government  revenue.  In  constructing  a 
tax  system  two  considerations  are  para- 
mount. First,  the  amount  of  taxes  must 
be  sufficient  to  meet  the  needs  of  the  gov- 
ernment, the  government's  functions  them- 
selves being  limited  by  the  ability  of  the 
people  to  bear  the  expense.  Second,  the 
distribution  of  the  burden  should  be  equi- 
table. As  to  this,  it  is  fair  to  assume  gen- 
eral acceptance  today  of  the  principle  that 
taxes  should  be  apportioned  according  to 
ability  to  pay.  The  fundamental  problem, 
then,  is  to  construct  a  tax  system  which 
shall  raise  revenue  sufficient  to  meet  the 
needs  of  the  government  while  distributing 
the  burden  among  the  people  in  proportion 
to  their  ability  to  pay. 

There  has  always  been  something  ap- 
pealing in  the  idea  of  a  single  tax  which 
■should  accomplish  these  purposes,  but  the 
idea  is  an  illusion.  The  tax  problem  is 
not  so  simple  as  this.  Any  practicable 
■scheme  of  taxation  must  involve  the  use  of 
a  variety  of  different  taxes.  The  modem 
'tax  system  ■v\'ill  have  to  be  built  up  from 
some  or  all  of  the  following  taxes :  income 
tax,   property  tax,    taxes   on  consvmiption, 


business  tax,  and  inheritance  tax.  This 
list  is,  of  course,  not  inclusive.  There  are 
other  minor  taxes  and  certain  other  sources 
of  revenue  outside  the  field  of  taxation. 
The  taxes  named,  however,  do  include  all 
the  important  elements  of  the  problem. 

Of  .some  of  these  taxes  I  shall  have  little 
to  say.  Taxation  of  consumption  has  in 
America  generally  been  left  to  the  Fed- 
eral Government,  where  there  is  reason  to 
believe  it  will  remain.  It  need  not  be  fur- 
ther considered  in  a  discussion  of  state  and 
local  taxation.  We  do  not  need  either  to 
go  into  the  question  of  the  inheritance  tax, 
at  present  used  both  by  the  Federal  Gov- 
ernment and  the  several  states.  I  may  be 
permitted  simply  to  register  my  opinion 
that  the  inheritance  tax  is  properly  a 
source  of  state  revenue,  and  that  the  Fed- 
eral Government  would  do  well  to  retire 
from  this  field. '  The  inheritance  tax,  how- 
ever, stands  rather  apart  from  the  rest  of 
the  tax  system,  and  w'hatever  the  situation 
in  respect  to  it,  formulation  of  a  general 
tax  system  is  not  greatly  affected  thereby. 

I  should  like  also  to  dismiss  the  business 
tax  with  only  brief  mention.  The  business 
tax  is,  in  my  opinion,  not  necessarily  an 
inherent  part  of  a  sound  tax  system.  On 
the  other  hand,  it  should  be  quite  possible 
to  graft  on  to  any  sound  tax  system  a  prop- 
erly constructed  business  tax.  As  I  see  it, 
the  business  tax  has  two  main  purposes : 
The  first  is  to  meet  the  feeling  in  many 
states  that  non-residents,  who  conduct 
business  within  the  state,  owe  some  obliga- 
tion to  the  state  beyond  that  which  is 
measured  by  their  property  ■v\'ithin  the 
state.  The  second  purpose  is  to  provide 
a  means  for  the  special  taxation  of  cor- 
porations, which  has  come  to  prevail  so 
generally  in  the  United  States.  We  have 
made  serious  blunders  in  trying  to  make 
the  special  taxation  of  corporations  an  in- 
herent part  either  of  the  general  property 
tax  or  of  the  income  tax,  and  while  our 
blunders  in  connection  with  the  property  tax 
are  now  pretty  well  recognized,  we  appear 
to  be  in  danger  of  repeating  them  in  our 
handling  of  the  income  tax.  I  am  very 
strongly  of  the  opinion  that  the  income  tax 
should  be  a  strictly  personal  tax.  As  such 
it  should  not  be  imposed  upon  corpora- 
tions at  all.  The  attempt  in  our  federal 
law  to  harmonize  the  individual  income  tax 
with  the  tax  on  the  incomes  of  corpora- 
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tions  was,  I  believe,  a  serious  mistake.  It 
has  resulted  in  gross  injustice.  If  corpora- 
tions are  to  be  subject  to  special  taxation, 
as  they  doubtless  are,  such  tax  should  be 
regarded  frankly  as  a  business  tax.  It 
may  or  may  not  be  extended  to  unincor- 
porated business,  but  in  any  case  it  should 
be  entirely  distinct  from  the  personal  in- 
come tax  and  should  not  be  a  part  of  the 
property  tax.  An  excellent  plan  for  a 
business  tax  has  been  worked  out  by  the 
Model  Tax  Committee  of  the  National  Tax 
Association. 

I  come  now  to  what  I  regard  as  the  core 
of  the  problem,  namely,  the  relation  be- 
tween the  state  income  tax  and  the  prop- 
erty tax.  These  two  taxes  are  almost  cer- 
tainly destined  to  be  the  backbone  of  our 
state  and  local  tax  systems.  The  income 
tax  has  won  a  permanent  place  throughout 
the  w'orld  on  account  of  certain  very  ob- 
vious and  important  advantages.  It  is  the 
best  means  of  apportioning  the  tax  burden 
according  to  ability  to  pay.  It  is  here  that 
the  principle  of  progressive  taxation  is 
most  effectively  applied.  The  income  tax 
again  has  all  the  advantages  of  a  direct 
personal  tax.  It  brings  home  to  the  citizen 
his  own  part  in  the  finances  of  the  govern- 
ment. It  makes  him  realize  that  the  money 
spent  by  the  government  comes  out  of  his 
own  pocket.  It  makes  him  a  critic  of  legis- 
lative extravagance  and  unwise  public  ex- 
penditure. Here  is  the  only  effective 
remedy  for  reckless  and  extravagant  ex- 
penditures, which  will  cease  only  when 
government  economy  becomes  more  popu- 
lar than  lavish  payments  of  public  money. 
As  a  means  for  the  equitable  distribution 
of  the  tax  burden  and  a  curb  upon  legis- 
lative extravagance,  the  income  tax  stands 
preeminent.  On  the  other  hand,  it  is 
limited  through  the  practical  inability  to 
collect  it  from  citizens  with  very  small  in- 
comes. A  certain  minimum  income  must 
be  exempted,  for  purely  administrative 
reasons  if  for  no  other.  In  order,  how- 
ever, to  get  the  maximum  advantage  of  the 
income  tax,  this  minimum  should  be  made 
as  low  as  possible.  The  greater  the  num- 
ber of  citizens  brought  under  the  healthful 
influence  of  the  income  tax,  the  larger  is 
that  body  of  public  opinion  which  stands 
for  economy  and  efficiency  in  the  public 
business.  It  is  mainly  because  the  income 
tax  cannot  reach  down  to  the  great  body 


of  the  poorer  people  that  consimiption 
taxes  are  justified. 

Where  does  the  property  tax  come  in? 
In  the  original  American  scheme,  the  gen- 
eral property  tax  was  the  backbone  of  the 
system.  The  colonies  built  up  a  tax  struc- 
ture based  upon  the  general  property  tax, 
to  which  a  faculty  tax  and  a  poll  tax  were 
supplementary.  The  idea  of  the  faculty 
tax  was  to  obtain  a  contribution  from 
those  citizens  who  possessed  no  property  or 
whose  property  was  not  an  adequate  meas- 
ure of  their  tax-paying  ability.  Physicians, 
lawyers,  and  other  professional  men,  and 
certain  artisans  were  subject  to  the  faculty 
tax,  which  was  in  fact  a  rough  sort  of  in- 
come tax.  This  was  on  the  whole  a  reason- 
able tax  system,  fairly  well  suited  to  the 
conditions  which  then  prevailed.  The 
faculty  tax,  however,  gradually  dropped 
out,  and  the  poll  tax  ceased  to  be  of  im- 
portance. The  general  property  tax  re- 
mained. This  is  the  American  system  of 
state  and  local  taxation  which  after  long 
years  of  experience  is  now  going  to  pieces. 

The  way  to  reform  the  general  property 
tax  is  to  strike  out  the  word  "  general ". 
The  time  has  long  since  come  for  us  to 
abandon  the  notion  that  we  can  enter  oppo- 
site each  person's  name  the  total  of  all  his 
possessions  and  thereby  measure  his  tax 
contribution.  This  was  never  based  on 
sound  theory  and  it  has  broken  down  com- 
pletely in  administration. 

With  this  principle  as  our  starting  point, 
let  us  see  where  we  arrive.  First  of  all, 
there  is  the  problem  of  intangibles.  In- 
tangible property  consists  of  nothing  but 
the  titles  to  wealth.  By  wealth  I  mean 
plwsical,  tangible  objects.  Intangible  prop- 
erty includes  such  things  as  stocks,  bonds, 
mortgages,  promissory  notes,  book  credits, 
etc.  Each  of  these  is  simply  the  title  or 
property  right  to  physical  wealth  existing 
somewhere.  In  my  opinion,  the  failure  to 
recognize  this  fundamental  distinction  is 
the  real  explanation  of  our  long  continued 
attempts  to  tax  intangibles,  as  well  as  of 
the  failure  of  all  these  attempts  and  the 
futility  of  the  remedies  proposed.  The 
taxation  of  intangibles  has  broken  down 
completely.  In  my  opinion  the  thing  to 
do  is  not  to  grope  about  for  a  practical 
means  of  taxing  much  property,  but  to 
give  up  its  taxation  entirely. 

The   taxation   of    intangibles  has  never 
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worked,  and  it  never  will  work.  I  make 
this  statement  with  the  utmost  confidence. 
Of  course,  it  works  better  under  certain 
conditions  than  under  others.  People 
have  generally  come  to  recognize  that  the 
taxation  of  intangibles  at  tax  rates  ranging 
from  two  to  five  per  cent  is  utterly  impos- 
sible. Where,  for  example,  classification 
permits  a  lower  rate,  more  of  such  prop- 
erty is  discovered,  and  sometimes  enough 
more  to  actually  increase  the  revenue.  But 
there  has  never  been  a  single  case  in  which 
all  or  even  the  greater  part  of  the  intan- 
gible property  in  existence  has  actually 
been  reached  and  taxed,  no  matter  what 
the  rate  or  the  method.  My  own  state, 
Connecticut,  was  one  of  the  first  to  adopt 
the  plan  of  classification  with  a  low  rate 
of  intangibles,  ^^'e  have  a  state  tax  at  the 
rate  of  four  mills,  which  is  optional.  The 
owner  of  intangible  property  may  volun- 
tarily pay  the  state  tax  and  thereby  gain 
exemption  from  the  local  property  tax. 
Otherwise,  his  intangibles  are  subject  to 
the  general  property  tax  at  the  local  rate. 
A  few  years  ago  a  careful  study  of  our 
system  was  made  under  my  direction.  The 
conclusion  reached  was  that  by  far  the 
greater  part  of  all  intangible  property 
escaped  taxation  entirely.  I  have  yet  to 
hear  of  any  state  where  it  can  be  proved 
that  the  classification  and  low-rate  taxation 
of  intangible  property  has  been  a  success. 
Merely  increasing  the  revenue  over  past 
years  is  not  proof  of  success.  Such  proof 
must  at  least  demonstrate  that  the  great 
bulk  of  taxable  property  is  actually  taxed. 
On  the  principle  that  it  is  futile  to 
attempt  the  impossible,  we  might  here  rest 
the  case.  To  those,  however,  who  believe 
that  justice  requires  the  taxation  of  intan- 
gibles, this  will  not  appear  satisfactory.  I 
am  quite  ready  to  accept  their  challenge 
and  to  base  the  case  on  the  ground  that  in- 
tangibles ought  not  to  be  taxed  in  any 
case.  I  have  called  attention  to  the  funda- 
mental distinction  between  wealth,  mate- 
rial and  tangible,  and  the  immaterial  rights 
or  claims  to  wealth,  which  we  call  intan- 
gible property.  If  we  tax  all  wealth,  why 
should  we  also  tax  the  rights  to  wealth? 
Of  course  if  we  should  at  the  same  time 
tax  all  wealth  and  all  property  rights  to 
wealth,  we  would  have  universal  double 
taxation,  which,  though  a  useless  duplica- 
tion, involves  no  injustice.    But  actually  we 


do  not  do  this.  We  presume  to  tax  all 
physical  wealth  wherever  it  exists.  At  the 
same  time  we  attempt  to  tax,  as  intangible 
property,  the  rights  to  certain  classes  only 
of  this  tangible  wealth.  This  is  double 
taxation,  pure  and  simple,  unjust  and  un- 
justifiable. 

Let  us  take  a  simple  example.  A  and 
B  are  two  grocers  in  the  same  town.  Each 
owns  his  business.  The  capital  of  each 
consists  of  land  and  a  stone  building,  a 
stock  of  goods,  perhaps  a  delivery  truck, 
and  some  minor  items.  This  is  practically 
all  actual  tangible  wealth.  Let  us  assume 
that  each  has  $50,000  invested  in  the  busi- 
ness and  that  they  are  in  exactly  the  same 
position  as  regards  the  nature  and  value  of 
the  wealth  invested  in  their  businesses. 
Suppose  that  A  operates  as  an  individual 
while  B's  business  is  incorporated,  he  him- 
self owning  all  (or  practically  all)  the 
capital  stock.  Now  each  man  will  be  taxed 
upon  $50,000  of  tangible  wealth.  This  is 
all  A  will  pay  as  property  tax  on  his  busi- 
ness. But  B  will  be  taxed  in  addition 
upon  $50,000  of  capital  stock  in  his  cor- 
poration, which  is  intangible  property.  He 
is  taxed  just  twice  as  heavily  as  A,  without 
the  slightest  difference  in  wealth  or  tax- 
paying  ability  to  justify  it. 

This  example  illustrates  the  real  char- 
acter of  all  corporation  stocks.  They 
simply  represent  the  stockholder's  rights  to 
the  wealth  of  the  corporation.  To  count 
as  wealth  both  the  corporation's  assets  and 
the  stockholder's  rights  to  these  assets  is 
the  crudest  kind  of  double  taxation. 

Corporate  bonds  are  in  the  same  posi- 
tion. They  also  are  rights  against  the 
v/ealth  of  the  corporation.  On  its  balance 
sheet  they  appear,  along  with  the  capital 
stock,  as  a  liability.  They  are  offset  on  the 
()ther  side  of  the  account  by  assets  belong- 
ing to  the  corporation.  If  the  corporation 
i.5  taxed  on  all  its  assets,  there  is  no  addi- 
tional wealth  represented  by  its  bonds,  and 
to  tax  both  the  corporation's  assets  and  the 
bondholder's  bonds  is  double  taxation 
again. 

The  old  question  of  mortgage  taxation  is 
another  case  in  point.  There  are  just  two 
equitable  methods.  One  is  to  permit  the 
borrower  to  dedtict  the  amount  of  the 
mortgage  from  the  assessed  value  of  the 
mortgaged  wealth,  while  taxing  the  lender 
on   the   mortgage  as   intangible    property. 
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Experience  has  generally  shown,  however, 
that  this  method  is  impracticable,  and  that 
it  gives  little  if  any  benefit  to  the  debtor. 
The  other  method  is  to  tax  the  entire  value 
of  the  mortgaged  wealth  without  deduction 
for  the  mortgage.  This  is  the  most  satis- 
factory solution.  In  no  case  can  the  taxa- 
tion of  both  the  mortgage  and  the  entire 
mortgaged  wealth  be  justified. 

Taxation  of  intangible  property,  while  at 
the  same  time  taxing  the  wealth  to  which 
such  property  is  the  right,  is  double  taxa- 
tion and  must  be  rejected  on  grounds  of 
justice  as  well  as  of  administrative  feasi- 
bility. As  regards  justice,  we  might  tax 
either  all  wealth  or  all  property  rights  to 
wealth.  As  regards  administration,  the  ad- 
vantage is  all  on  the  side  of  the  taxation  of 
the  wealth. 

The  simple  solution,  then,  is  to  tax  all 
physical  wealth  wherever  located.  When 
this  is  done  there  is  no  need  of  further 
seeking  out  and  taxing  property  rights  to 
wealth.  Indeed,  so  far  as  this  is  done, 
there  is  double  taxation  and  unjust  discrim- 
ination. It  is  quite  impossible  to  escape 
these  principles  or  the  logical  inferences 
from  them.  The  classification  of  intan- 
gibles and  their  taxation  at  a  low  rate  is 
not  the  remedy.  At  best  it  is  a  weak-kneed 
compromise.  To  some  it  has  appeared  that 
the  income  tax  offers  a  workable  substitute 
for  the  taxation  of  intangible  property.  It 
is  suggested  that  we  give  up  the  taxation 
of  intangibles,  but  tax  the  income  from 
such  intangibles.  This  indicates  failure  to 
appreciate  the  real  nature  of  wealth  and 
property.  If  the  taxation  of  intangibles 
themselves  is  an  unjust  discrimination,  why 
is  the  taxation  of  their  income  any  better? 
When  the  property  tax  has  been  imposed 
upon  all  wealth,  it  has  done  its  work.  If 
now  there  is  to  be  an  income  tax  in  addi- 
tion, it  must  be  based  upon  broader  grounds 
than  this. 

The  abolition  of  the  tax  on  intangible 
personalty  would  probably  be  accepted 
without  serious  objection  were  it  not  for 
the  peculiar  problems  arising  from  our 
federal  form  of  government.  If  we  were 
discussing  the  tax  system  of  a  single 
nation,  no  serious  difficulty  would  follow 
the  substitution  of  a  property  tax  on  phys- 
ical wealth  only  in  place  of  a  general  prop- 
erty tax  including  intangible  property. 
With  one  of  our  American  states,  the  matter 


is  not  so  simple.  It  is  proposed  that  the 
state  give  up  the  taxation  of  intangibles. 
This  may  mean  that  it  foregoes  the  right 
to  tax  stock,  bonds,  mortgages,  and  other 
titles  to  wealth  without  adequate  offset  in 
case  the  physical  wealth  back  of  such  prop- 
erty is  located  in  other  states  and  so  out- 
side its  jurisdiction.  Of  course,  if  all 
states  adopted  this  program  it  might  hap- 
pen that  an  equal  amomit  of  property 
rights  to  wealth  in  this  state  would  be  ex- 
empted by  neighboring  states.  If  so,  there 
would  be  neither  loss  nor  gain  from  the 
change.  But  such  an  equalization  would 
be  pure  coincidence  and  is  not  to  be  ex- 
pected. The  difficulty  must  be  admitted 
and  made  the  best  of.  There  are  interstate 
complications  in  all  our  tax  problems 
which  will  forever  prevent  our  obtaining 
an  ideal  or  perfect  system.  The  problem 
is  the  practical  one  of  finding  the  best  solu- 
tion possible  under  the  circumstances.  In 
my  opinion,  if  all  the  states  should  adopt 
the  rule  of  taxing  physical  wealth  only,  the 
gain  to  each  and  all  w^ould  vastly  outweigh 
the  loss.  Some  would  undoubtedly  gain 
more  than  others,  but  it  is  only  along  this 
road  that  I  think  we  can  ever  hope  to  reach 
even  such  approach  to  the  ideal  tax  system 
as  may  be  possible. 

Having  limited  the  property  tax  to  phys- 
ical wealth,  it  becomes  necessary  to  make 
certain  further  limitations.  Every  property- 
tax  contains  exemptions  granted  for  vari- 
ous reasons.  As  a  general  rule  exemptions 
should  be  kept  down  to  the  absolute  mini- 
mum required  by  justice  and  administra- 
tive efficiency.  There  are,  however,  certain 
classes  of  wealth  which  it  will  always  be 
impossible  to  tax  effectively.  Household 
furniture,  books  and  pictures,  clothing, 
jewelr)'',  and  other  similar  personal  effects 
are  good  examples.  The  attempt  to  tax 
such  property  is  one  of  the  howling  farces 
of  the  general  property  tax.  The  inquisi- 
tion necessary  to  assessment  is  so  repugnant 
to  the  instincts  of  free  men  that  our  asses- 
sors generally  attempt  nothing  more  than  a 
mere  guess  at  the  amount  and  value  of  such 
property. 

Moreover,  in  this  case  the  game  is  not 
worth  the  candle.  All  such  property  might 
be  given  up  completely  without  any  serious 
loss  to  the  revenue.  A  recent  investigation 
in  the  State  of  Connecticut  showed  that 
carriages,    wagons,    and   bicycles,    watches 
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and  jewelry,  furniture,  libraries,  and  musi- 
cal instruments,  farming  implements  and 
mechanics'  tools,  and  money  at  interest,  on 
hand,  and  on  deposit  might  all  have  been 
left  off  the  list  of  taxable  property  at  a 
loss  of  less  than  one  per  cent  of  the  state 
grand  list.  It  may  be  that  some  states  are 
more  succest^ful  in  the  taxation  of  such 
property,  but  I  doubt  if  many  would  show 
a  very  different  state  of  affairs. 

Finally,  there  is  no  serious  question  of 
justice  involved.  Most  people's  possessions 
of  this  sort  of  wealth  are  in  fairly  close 
proportion  to  their  other  wealth  and  their 
incomes.  The  exemption  of  such  prop- 
erty would  therefore  affect  all  people  ap- 
proximately in  proportion  to  the  amount  of 
their  other  taxes.  A  very  slight  increase  in 
the  rate  of  the  tax  on  other  wealth  would 
make  good  the  loss  of  revenue,  without 
having  any  appreciable  effect  on  the  distri- 
bution among  the  taxpayers.  The  prop- 
erty tax  should  be  confined  to  those  classes 
of  property  which  can  be  assessed  honestly 
and  effectively.  In  the  name  of  honesty 
and  justice  we  should  abandon  the  pretense 
of  taxing  other  classes  of  property,  whose 
assessment  has  been  shown  by  long  experi- 
ence to  be  a  howling  farce. 

What  I  propose,  then,  is  that  the  system 
of  state  and  local  taxation  be  based  upon 
the  two  foundation  stones  of  the  income 
tax  and  the  property  tax.     The  property 
tax  should  be  imposed  upon  all  physical 
wealth,   with  only  such  exceptions  as   are 
required  by  considerations  of  administra- 
tive efficiency  and  justice.    Such  tax  should 
be  imposed  upon  physical  wealth  where  it 
exists,  regardless  of  the  residence  of   the 
owner.      The    income    tax,    on    the    other 
hand,  should  be  a  strictly  personal  tax.     It 
should  be  imposed  upon  all  residents  of  the 
state  and  upon  all  their  income  from  every 
source,  with  only  such  exceptions  as  are  re- 
quired by  absolute  necessity.    The  exempted 
minimum  should  be  as  low  as  administra- 
tive efficiency  permits.    To  these  taxes  there 
may  or  may  not  be  added  a  business  tax. 
This  tax,  however,  if  imposed,  should  be 
j     exactly  what  its  title  implies,  a  tax  upon 
i     the  conduct  of  business   within  the  state. 
It  should  be  distinct  both  from  the  per- 
sonal income  tax  and  the  property  tax.     It 
may  apply  to  corporations  only,  although 
!     it  would  seem  more  just  to  include  also  tm- 
!    incorporated  business. 


Combination  of  the  property  tax  and  the 
income  tax  means  double  taxation  of  in- 
come from  wealth  as  distinguished  from 
income  due  to  personal  service,  or  in  other 
words,  a  discrimination  between  earned  and 
unearned  income.  It  is  evident  that  the 
man  whose  income  is  in  the  form  of  salary, 
wages,  or  fees  for  professional  services, 
pays  the  personal  income  tax.  He  has 
little  or  nothing  to  pay  in  the  way  of  prop- 
erty tax.  On  the  other  hand,  when  one 
employs  capital  in  business  he  pays  a  tax 
upon  the  income  from  his  business  in  addi- 
tion to  the  tax  upon  his  capital.  So  also 
the  citizen  who  owns  capital  and  invests  it 
in  corporation  securities  or  otherwise,  pays 
a  tax  upon  his  income,  which  income  is 
already  reduced  by  the  property  taxes  paid 
by  the  corporations  of  which  he  is  part 
owner.  This  sort  of  double  taxation,  sa 
far  from  being  a  defect,  is  an  advantage. 
It  is  one  of  the  advantages  to  be  obtained 
through  the  concurrent  use  of  income  and 
property  taxes.  The  principle  that  there 
should  be  some  discrimination  in  favor  of 
earned  incomes  is  quite  generally  accepted. 
It  has  been  adopted  by  other  nations.  For 
example,  the  German  tax  system  includes 
juBt  such  a  combination  of  income  and 
property  taxes  as  I  have  suggested,  and  it 
is  interesting  to  note  that  the  property  tax 
is  called  the  "  ergansungsteur  "  or  supple- 
mentary tax,  indicating  recognition  of  its 
purpose  as  an  additional  tax  upon  unearned 
income. 

The  acceptance  of  this  principle  disposes 
of  the  notion  that  when  wealth  is  taxed 
imder  the  property  tax  its  income  should 
be  exempt  from  the  income  tax.  The  two 
taxes  are  not  intended  to  offset  each  other. 
Rather,  they  supplement  each  other.  The 
land  owner  sometimes  feels  that  it  is  to  his 
interest  to  urge  the  continuation  of  the 
taxation  of  intangibles.  In  this  he  is,  I 
believe,  mistaken.  Under  the  system  of 
taxing  intangibles,  such  property  is  taxed 
in  name  only.  Actually  it  escapes  and  the 
bulk  of  the  burden  falls  upon  real  estate. 
Evidence  can  be  obtained  from  the  present 
tax  situation  in  dozens  of  the  states,  fore- 
most among  them  the  state  of  Ohio.  Give 
up  the  hollow  pretense  of  taxing  intan- 
gibles, and  the  way  is  opened  for  an  honest 
property  tax  and  an  all-inclusive  income 
tax.  From  such  a  change  the  chief  bene- 
ficiaries would  be  the  owners  of  real  estate^ 
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1  realize  that  my  remarks  have  been 
somewhat  abstract  and  that  my  proposals 
have  ^-erged  on  the  ideal.  I  am  aware  that 
the  immediate  adoption  of  my  plan  may  be 
impracticable  in  most,  or  even  all,  states. 
i  make  no  apology  for  that.  The  first  con- 
dition of  progress  is  to  have  a  goal,  an 
ideal.  The  ideal  may  not  be  immediately 
reliable.  Our  steps  toward  it  may  be  slow 
and  short.  But  we  are  at  least  moving  in 
the  right  direction.     Tax  reform  is  at  best 


a  slow  and  painful  process.  Without  some 
clear  notion  of  the  ultimate  goal,  tax  re- 
vision becomes  futile  wandering  in  the 
dark.  It  is  not  enough  to  be  on  the  way. 
We  must  also  know  where  we  are  going. 
1  believe  we  are  today  nearer  the  goal  of 
a  sound  tax  system  than  we  have  ever 
been.  Careful  study  of  fundamental  prin-  , 
ciples  by  those  on  whom  the  responsibility 
for  tax  legislation  rests  never  promised  a 
more  handsome  reward. 


THE  PROBLEM  OF  BANK  TAXATION 


Professor  Robert  Murray  Haig  of  the 
School  of  Business,  Columbia  University, 
discusses  the  crisis  in  State  and  Local  Tax- 
ation of  Banks  in  the  October  issue  of  the 
Journal  of  the  American  Bankers  Associa- 
tion. The  subject  has  been  thrust  into  the 
foreground,  as  those  members  who  attended 
ihc  Conference  will  recall,  by  the  decision 
of  the  United  States  Supreme  Court  in  the 
Richmond  bank  case. 

The  system  of  state  bank  taxation  had 
long  been  highly  uniform  and  conventional- 
ized. It  had  come  to  be  considered  sacro- 
sanct —  and  was  seldom  tinkered  with  by 
state  legislatures.  Professor  Haig  con- 
tinues : 

"While  Rip  Van  Winkle  slept,  life  moved  on. 
He  now  awakes  to  a  new  world.  He  finds  the 
trusty  old  general  property  tax  rolled  and  rusted 
away.  He  finds  a  generation  of  new  and  un- 
familiar taxes  such  as  classified  property  ta.xes 
with  light  rates  on  intangibles  and  income  taxes 
applying  to  individuals  and  businesses.  A  radicrJ 
adjustment  is  imminent  and  this  adjustment  pre- 
sents a  serious  and  pressing  problem  to  the  banker 
for  it  is  highly  important  that  the  new  methods 
of  taxing  banks,  which  will  be  evolved  in  the 
months  which  lie  ahead,  shall  be  well  considered 
and  fair  to  the  banking  business,  as  well  as  to 
other  types  of  business  and  to  taxpayers  gener- 
ally." 

From  the  standpoint  of  the  banks  the 
problem  assumes  three  forms,  according  to 
the  present  status  of  the  general  property 
tax.  Professor  Haig  discusses  the  effect  o^ 
a  failure  to  amend  Section  5219  on  dif- 
ferent groups  of  states,  as  follows : 

"  The  First  Group 
(i)  Consider,  first,  the  group  of  states  of  which 
Ohio,  Indiana  and  Illinois  are  examples,  where 
an  effort  is  still  made  to  tax  all  property  on  the 
same  basis.  The  effect  of  the  decision  will  be 
practically  nil  unless,  indeed,  on  the   foundation 


of  this  decision  the  banks  can  go  behind  the 
letter  of  the  law  and  show,  what  is  truly  the 
case,  that  the  assessment  of  other  intangible  prop- 
erty is  a  farce,  with  the  result  that  there  is  actu- 
ally, although  not  technically,  a  discrimination 
against  bank  stock.  An  amendment  to  Section 
5219  is  nevertheless  a  vital  matter  to  bankers  in 
such  states  as  these,  for  the  only  well-founded 
hope  of  eliminating  the  present  actual  discrimi- 
nation against  bank  stock  is  based  upon  tax  re- 
form— either  classified  property  taxes  or  income 
taxes — which  will  be  rendered  practically  impos- 
sible of  adoption  unless  Section  5219  is  changed. 
A  state  will  hesitate  to  adopt  a  light  tax  on  in- 
tangibles or  an  income  tax  if  it  means  the  sacri- 
fice of  the  only  method  Congress  now  permits  of 
reaching  national  banks.  Bankers  in  such  states 
would  be  very  short-sighted  to  shut  the  door  to 
tax  reform  by  allowing  Section  5219  io  stand 
without  amendment. 

MiNXESOTA    AS    AN    EXAJIPLE 

(3)  In  the  next  place,  consider  those  states 
which  have  adopted  the  classified  property  tax  with 
a  light  rate  on  intangibles,  without  adopting  a 
complete  system  of  personal  income  and  business 
taxes.  Minnesota  is  a  good  example  of  this 
class.  The  Richmond  decision  apparently  makes 
it  necessary  for  such  states  to  abandon  their  tax 
reform  and  revert  to  the  old  general  property 
tax,  if  they  are  not  to  sacrifice  the  moderate  and 
fair  bank  taxes  which  they  now  collect.  As  a 
matter  of  fact,  the  classification  system  has 
worked  to  the  advantage  of  the  banks  in  the 
states  in  which  it  has  been  adopted,  for  it  in- 
creased manyfold  the  revenue  from  intangibles; 
and  in  Minnesota,  at  least,  the  classification  plan 
was  established  largely  through  the  efforts  of  the 
bankers  themselves  !  A  reversion  to  the  unwork- 
able plan  of  attempting  to  tax  all  intangibles  at 
a  high  rate  is  foredoomed  to  failure  and  would 
result  in  a  heavier,  a  rather  than  a  lighter,  bur- 
den for  the  banks.  Bankers  in  such  states  cannot 
afford  to  see  Section  5219  go  unamended. 

New  Yokk's  Case 
(3)  There  is  a  third  class  of  states  in  which 
fall  New  York,  Massachusetts  and  Wisconsin, 
which  has  gone  a  long  way  toward  establishing 
a  well-balanced,  workable  modern  system  of  state 
and  local  taxes.    To  be  specific,  consider  the  New 
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York  situation.  The  new  state  personal  income 
tax  treats  dividends  on  bank  stock  exactly  as  it 
treats  dividends  from  other  businesses,  which  is 
precisely  as  they  should  be  treated.  A  resident 
of  New  York  who  receives  $10,000  as  his  share 
of  the  profits  of  a  bank  should  pay  just  as  much 
and  no  more  in  income  tax  to  the  state  as  he 
would  pay  if  the  $10,000  came  from  the  United 
States  Steel  Corporation  or  a  local  creamery.  In 
consideration  of  the  fact  that  the  income  is  taxed, 
'  intangible  property  itself  is,  with  very  minor  ex- 
ceptions, exempt  in  New  York.  Under  the  Rich- 
mond decision  the  banks  now  claim  that  this 
exemption    of   intangibles    invalidates    the    I    per 


cent  tax  on  the  stock  of  national  banks.  As  al- 
ready explained,  however,  New  York  couples 
with  her  person.il  income  tax  a  series  of  taxes  ob 
business  corporations,  ordinary  business  corpora- 
tions paying  a  tax  of  45-'2  per  cent  on  their  net 
income.  Banks  are  not  subject  to  this  tax,  as  the 
tax  on  bank  stock  has  come  to  be  considered  a 
practical  offset.  Do  the  bankers  in  such  states 
as  New  York  wish  to  put  themselves  in  a  posi- 
tion where  they  are  entirely  exempt  from  taxes- 
on  their  business  when  all  other  tj'pes  of  busi- 
ness are  asked  to  contribute?  Such  will  be  their 
position  if  they  permit  Section  5219  to  remain  as 
it  stands." 


FIDUCIARY  LOSSES 

REVENUE    ACT    OF    1918 

FRANKLIN  CARTER,  JR. 

Equitable  Trust  Co.  of  New  York 


The  Revenue  Act  of  1918  provides  in 
section  219  (b)  for  the  computation  of  net 
income  of  an  estate  or  trust  on  the  same 
basis  provided  for  in  section  212  with  an 
exception  for  certain  moneys  set  aside  for 
public  purposes  in  lieu  of  the  provisions 
of  section  214  (11)  (a). 

Section  212  provides  for  the  determina- 
tion of  net  income  by  subtracting  the  de- 
ductions allowed  in  section  214  from  the 
gross  income  as  defined  in  section  213, 
and  this  is  the  basis  provided  for  the  com- 
putation of  the  net  taxable  income  of  an 
individual. 

If  an  individual  sustains  losses  on  sales 
he  may  under  the  provisions  of  section 
214,  paragraphs  4  and  5,  subdivision  (a) 
deduct  his  losses  thus  sustained  from  his 
gross  income  in  computing  his  taxable  net 
income,  and  although  this  deduction  may 
permit  him  to  receive  part  of  his  actual 
income  free  from  tax,  nevertheless  he  takes 
his  deduction,  and  the  law  clearly  intends 
that  he  shall  do  so  whether  or  not  any  of 
his  income  actually  received  is  thus  ren- 
dered free  from  taxation. 

The  Revenue  Act  of  1918  in  providing 
that  the  fiduciary  shall  compute  the  net 
taxable  income  upon  the  same  basis  as  the 
individual  makes  no  differentiation  betAveen 
the  individual  and  the  fiduciary  with  refer- 
ence to  the  losses  sustained  and  from  a 
strict  interpretation  of  the  law  it  would 
seem  that  the  simplest  and  fairest  method 
of  application  would  be  to  permit  such 
loss  to  be  apportioned  to  the  beneficiaries 
in  accordance  with  their  respective  shares 


of  income  in .  the  proportion  that  the 
amount  of  income  received  by  each  is  to 
the  whole  income  of  the  estate  or  trust. 
If  an  estate  is  in  process  of  administration 
there  is  obviously  no  reason  why  the  deduc- 
tion for  a  loss  on  sale  of  property  should 
not  be  taken  from  the  income  of  the  estate. 
There  seems  to  be  no  justification  under 
the  wording  of  the  law  (the  Revenue  Act 
of  1918)  whereby  such  deduction  for  losses 
should  not  be  allowed.  Yet  by  special 
ruling  the  Treasury  Department  has  held 
that  such  losses  may  not  be  deducte  I  from 
the  income  distributed  to  the  beneficiar)^-  so 
that  the  beneficiary  may  receive  any  of 
such  income  free  from  tax.  [Regulations 
45   (1920  Edition),  Art.  347.] 

Thus  the  beneficiary  is  distinctly  put  in 
an  unfavorable  class  and  the  application 
of  such  a  ruling  is  plainly  an  injustice. 
When  a  loss  is  sustained  on  securities  sold 
by  a  trustee  there  is  a  definite  loss  an- 
nually to  the  beneficiary — a  loss  in  net  in- 
come for  each  year  which  is  continuous. 
If  the  trust  is  carried,  as  many  trusts  are, 
on  a  yield  basis,  the  beneficiary  nets  just 
so  much  less  income  each  year  in  the 
amount  that  the  income  received  from  the 
investment  of  the  money  for  which  the 
property  was  sold  is  lessened  by  the  amount 
of  the  loss.  On  the  other  hand,  if  there 
is  a  profit  from  the  sale  of  securities  or 
property  by  the  trustee,  the  reinvestment 
produces  annually  a  greater  yield  of  in- 
come than  was  formerly  received  and  the 
beneficiary  annually  pa)^s  an  income  tax  on 
the    increased    amovmt    of   revenue.      The 
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fiduciary  also  under  the  law  has  paid  a  tax, 
if  any  tax  is  due,  on  the  profit  received  by 
the  estate  or  trust  as  an  entity,  and  this 
tax  is  paid  out  of  the  profits  actually  re- 
ceived. Consequently  the  government  ob- 
tains a  tax  on  such  increment  altliough 
under  the  ruling  it  gives  no  benefit  to  the 
beneficiary  where  there  has  been  a  net  loss. 

When,  for  example,  there  is  a  trust  set 
up  for  a  life  tenancy  of  income  and  the 
remainder  is  given  over  to  another,  a  loss 
sustained  upon  the  sale  of  securities  may 
also  affect  the  final  property  or  income  in- 
terest of  the  remainderman.  Yet  under  the 
present  regulations  and  interpretation  of 
the  law  the  remainderman  may  often  not 
receive  the  benefit  of  any  deductible  loss 
although  his  interest  may  be  either  directly 
or  indirectly  affected  by  a  loss  sustained  in 
the  corpus  of  the  estate.  There  are  numer- 
ous cases  where  under  the  terms  of  a  will 
or  a  trust  the  trustee  is  obliged  to  sell 
securities  at  a  loss ;  cases  where  upon  re- 
organization, consolidation  or  merger  the 
trustee  may  take  an  actual  loss  to  save 
anything  that  it  is  possible  to  salvage;  and 
cases  when  maturity  or  receivership  may 
compel  the  disposition  of  securities  at  a  loss. 

No  adequate  provisions  have  been  made 
to  take  care  of  such  cases  and  the  trustee 
or  executor  is  far  more  likely  to  be  limited 
in  the  exercise  of  discretion  than  any  indi- 
vidual acting  for  himself  or  as  agent.  The 
trustee  may  be  circumscribed  by  state  laws 
preventing  accumulations;  by  state  laws 
regarding  amortization;  by  state  laws 
limiting  his  investments  to  particular 
classes  and  kinds  of  property,  and  he  may 
be  still  further  limited  in  the  exercise  of 
his  power  by  the  will  of  a  testator  who 
had  no  knowledge  that  such  tax  law  would 
be  passed  or  who,  if  he  had  any  knowledge 
that  there  were  such  laws  at  the  time  of 
making  his  will,  had  no  definite  concep- 
tion of  their  application  nor  any  feeling 
that  they  would  be  altered  or  interpreted 
so  as  to  affect  adversely  the  beneficiary  for 
whom  he  sought  to  provide. 

So  far  as  any  adjustment  by  apportion- 
ment of  a  loss  by  sale  between  a  life  tenant 
and  remainderman  is  concerned,  if  such  a 
method  of  apportionment  is  approved,  it 
should  be  made  upon  an  absolutely  work- 
able basis.  And  in  view  of  the  fact  that 
the  duty  of  such  apportionment  would  be 
placed  upon  executors  and  trustees  who 
are  more  or  less  required  to  deal  with  the 


refinement  of  accounting,  there  should  be 
no  undue  apprehension  as  to  any  involved 
complications.  If  such  an  apportionment 
between  life  tenant  and  remainderman  were 
approved  it  could  be  made  upon  the  same 
basis  that  any  inheritance  tax  is  appor- 
tioned between  life  tenant  and  remainder- 
man and  the  standard  mortality  or  life 
tables  could  be  used  to  obtain  the  percent- 
age of  loss  deductible  for  each. 

The  more  simple  way  of  apportioning 
.such  losses  would  be  perhaps  the  wisest 
method  to  follow  and  by  it  the  remainder- 
man would  receive  indirect  benefit  and  the 
life  beneficiaries  would  receive  a  direct 
benefit.  To  this  end  it  is  suggested  that 
the  law  or  regulations  might  provide  that : 

1.  A  loss  sustained  by  a  fiduciary  on  sale 
of  assets  be  first  applied  to  any  profits  re- 
ceived by  the  fiduciary  on  any  other  sales. 

2.  That  if  the  losses  are  in  excess  of  the 
profits  received  by  the  trust  or  estate  as  an 
entity,  then  such  excess  be  apportioned  to 
the  income  of  each  beneficiary  (including 
the  trust  as  a  beneficiar}-  if  it  receives  in- 
come as  distinct  from  profits)  in  the  pro- 
portion that  the  income  of  each  beneficiary 
is  to  the  total  income  of  the  estate  or  trust. 

By  this  method  involved  accounting 
would  be  eliminated  and  the  only  case  in 
which  the  remainderman  would  indirectly 
gain  no  benefit  would  be  that  in  which 
there  were  no  profits  to  the  corpus  of  the 
trust  against  which  any  such  losses  might 
be  offset;  in  other  words,  when  there  is  a 
net  loss  on  the  corpus  the  remainderman 
would  be  the  loser  to  the  extent  that  the 
ultimate  annual  income  is  diminished  by 
the  interest  that  the  amount  of  the  net 
loss  would  have  yielded  if  the  net  loss  had 
not  been  sustained. 

In  many  cases  the  amount  involved 
would  be  small ;  in  many  cases  the  figures 
will  be  quite  large,  and  there  have  been 
cases  in  which  the  amount  of  loss  though 
sm.all  would  have  meant  a  slightly  increased 
income  through  exemption  from  tax  which 
v.-ould  have  been  very  thankfully  appre- 
ciated by  the  beneficiary. 

The  application  of  the  income  tax  laws 
has  very  frequently  hampered  those  bene- 
ficiaries provided  for  by  will  who  have  no 
other  source  of  income,  and  who  have 
reached  the  point  in  life  where  a  sustained 
effort  in  earning  capacity  is  not  possible, 
where  readjustment  of  conditions  is  diffi- 
cult,   and    where   under    guardianship    the 
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protection  of  beneficiary's  interest  is  essen- 
tial. There  have  been  encroachments  on 
the  income  of  trust  property  and  no  mind 
interested  in  framing  the  laws  has  seen  fit 
to  analyze  their  interest  to  prevent  such 
encroachments  and  slight  curtailments  of 
income.  Perhaps  under  the  deflated  pur- 
chasing value  of  the  dollar  as  applied  to 
the  high  cost  of  living  none  have  suffered 
more  than  some  of  those  solely  dependent, 
because  of  their  age  or  condition,  upon 
the  revenue  of  a  trust  set  up  at  a  time 
when  it  would  have  amply  provided  for 
their  wants,  but  now  that  the  purchasing 
power  of  its  income  has  been  so  lessened 
and  the  taxes  upon  it  have  been  increased, 
each  new  diminution  of  revenue  adds  a 
heavier  burden  to  the  beneficiary  who  has 
no  other  means  of  help. 

In  order  to  further  substantiate  the 
foregoing  argument  an  analysis  of  the 
regulations  in  explanation  of  the  law  tends 
to  confirm  these  conclusions. 

The  provisions  of  Article  341,  Reg.  45 
(1920  edition)  apparently  uphold  the 
right  of  the  fiduciary  to  compute  the  net 
taxable  income  upon  the  same  basis  as  the 
individual,  and  in  explanation  of  the 
statement  in  the  statute  that  "  the  net  in- 
come of  the  estate  or  trust  is  to  be  com- 
puted in  the  same  manner  and  upon  the 
same  basis  as  provided  in  section  212,"  the 
regulations  use  these  words,  "  the  net  in- 
come of  an  estate  or  trust  shall  be  com- 


puted in  the  same  manner  and  upon  the 
same  basis  as  the  net  income  of  the  indi- 
vidual, except  that  in  place  of  the  deduc- 
tion allowed  individuals  of  certain  gifts  or 
contributions  there  may  be  deducted  from 
the  gross  income  any  part  of  it  which  dur- 
ing the  taxable  year  is  pursuant  to  a  will 
or  trust  paid  to  or  permanently  set  aside 
for  the  United  States,  a  State,  a  Territory, 
or  any  political  subdivision  thereof,  the 
District  of  Columbia,  or  any  corporation 
or  association  of  the  kind  described  in  sec- 
tion 231  (6)  of  the  statute  and  article 
517." 

There  is  no  reference  in  the  statute  to 
any  limit  for  deducting  losses  in  the  cases 
of  estates  or  trusts,  and  the  provisions  of 
article  347  seem  to  take  this  question  up  as 
an  afterthought  and  without  full  consid- 
eration of  the  words  of  the  statute,  appar- 
ently invoking  an  interpretation  of  State 
laws  which  are  not  mentioned  in  the  fed- 
eral statute.  Nor  does  there  seem  to  be 
any  foundation  for  the  exclusion  of  the 
deduction  for  loss  plainly  permitted  by  the 
federal  statute  because  State  laws  do  not 
permit  such  a  deduction.  If  the  statute 
provides  that  relief  from  taxation  is  defi- 
nitely afforded  by  the  deductions  allowed 
by  Congress,  it  is  difficult  to  see  why  these 
deductions  shall  not  be  permitted  because 
of  state  laws  limiting  such  deductions  with 
reference  to  accountings  within  a  given 
State. 


DECISIONS  AND  RULINGS 

EDITED  BY  A.   E.   HOLCOMB 


Payment  and  Recovery — Voluntary 
Payment.  —  Certain  real  estate  held  and 
used  by  an  executor  as  a  home  for  indigent 
persons  was  assessed  by  the  city  of  Louis- 
ville. Kentucky,  and  the  executor  in  order 
to  take  advantage  of  certain  discounts  al- 
lowed by  law,  paid  the  taxes  before  they 
were  actually  due  and  before  payment 
could  have  been  enforced.  On  the  ground 
that  the  property  was  exempt  from  taxa- 
tion, the  executor  sought  to  recover  back 
the  taxes  paid  by  him.  The  court  held 
that  the  payment  of  the  taxes  was  volun- 
tarv  and  that  no  recovery  could  be  had. 

In  disposing  of  the  executor's  contention 
that  the  assessment  was  void  from  the  be- 
ginning and  could  not  be  made  valid  by 
any  action  of  the  administrative  officers  of 


the  city,  the  court  said: 

"  Conceding  the  correctness  as  well  as  the  force 
of  this  argument,  it  would  only  seem  to  be  neces- 
sary to  say  that  the  reason  for  the  rule  which  de- 
nies to  one  the  right  to  recover  back  from  a  mu- 
nicipality taxes  voluntarily  paid  to  it  does  not  look 
to  whether  the  tax  or  assessment  in  the  begin- 
ning was  totally  void  or  merely  voidable,  but  is 
based  upon  the  high,  sound  public  policy  that 
the  orderly  and  efficient  administration  of  muni- 
cipal affairs  should  not  be  interrupted  or  inter- 
fered with  by  requiring  it  to  return  to  taxpayers, 
taxes  which  have  been  voluntarily  paid  and 
which  have  been  used  or  apportioned  by  the 
municipality  to  its  various  administrative  bodies; 
for  if  such  things  may  be  done,  it  necessarily 
makes  uncertain  and  precarious  the  funds  which 
the  city  may  properly  set  apart  to  its  several  de- 
partments." 

— Nettleton's  Ex'r  v.    City   of  Lotiisville, 
230  S.  W.  957. 
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Payment  of  Federal  Taxes.  —  In  a 
suit  to  recover  back  taxes  claimed  to  have 
been  illegally  collected,  because  previously 
paid,  the  burden  of  showing  previous  pay- 
ment rested  on  plaintiiT.  Under  the  fed- 
eral statute,  providing  that  every  deputy 
collector  of  internal  revenue  shall  have  the 
same  authority  as  the  collector,  to  collect 
taxes  levied  or  assessed  Avithin  the  portion 
of  the  district  assigned  to  him,  etc.,  the 
collector  was  not  responsible  for  taxes, 
even  if  paid  to  a  deputy,  where  he  was  not 
the  deputy  assigned  to  the  portion  of  the 
district  in  which  the  taxes  were  levied  or 
assessed. — Hurst  v.  Led  ever,  273  Fed.  174. 

Payment  and  Recovery  of  Federal 
Taxes.  —  Suit  to  recover  taxes  must  be 
brought  against  the  collector  to  whom  the 
taxes  were  paid,  and  may  not  be  brought 
against  his  successor. — The  Cincinnati  Gas 
(St*  Electric  Co.  v.  Gilligan,  U.  S.  D.  C— 
Ohio  (unreported  to  date). 

Federal — Relief  and  Review — Limi- 
tation.—  A  corporation,  in  1915,  applied 
to  the  Commissioner  of  Internal  Revenue 
for  a  ruling  as  to  liability  to  stamp  tax  on 
deeds  of  conveyance  where  only  a  nominal 
consideration  passed  and  the  commissioner 
found  such  deeds  liable  to  the  tax.  The 
corporation,  after  acquiescence  in  such 
ruling  and  affixing  the  required  stamps 
without  protest,  cannot,  on  the  strength  of 
a  ruling  made  by  the  commissioner  four 
years  later,  under  a  subsequent  act,  hold- 
ing similar  deeds  exempt  from  tax,  revive 
its  cause  of  action  by  calling  the  request 
for  ruling  filed  in  1915  an  infonnal  abate- 
ment claim  and  contending  that  the  refund 
claim  filed  in  1919  was  an  amendment  of 
and  perfected  the  first  claim  filed.  The 
statutes  of  limitation  pleaded  by  the  com- 
missioner, in  rejecting  the  refund  claim 
filed  in  1919,  cannot  be  thus  avoided. — 
Baltimore  dr"  Ohio  R.  R.  Co.  v.  U.  S.,  U. 
S.  Ct.  Cls.  (unreported  to  date). 

Relief  and  Review — Refund — Invol- 
untary Payment.  —  An  electric  company 
was  held  entitled  to  maintain  suit  to  re- 
cover an  illegal  license  tax  paid,  where  the 
ordinance  prescribed  a  penalty  of  double 
the  tax.  which  was  held  to  make  the  pay- 
ment involuntary.  Taxes  are  not  voluntar- 
ily paid,  so  as  to  preclude  a  recovery,  even 
if  illegally  exacted,  when  the  failure  to 
pay  is  made  a  penal  offense  and  payment 


is  made  to  avoid  proceedings  to  enforce 
penalty. — St.  Johns  Electric  Co.  v.  City  of 
St.  Augustine,  88  So.  387   (Fla.). 

Review  of  Assessment  —  Lessor  Ag- 
grieved Party  though  Lessee  Paid 
Taxes  —  Machinery,  Boilers,  etc.  Per- 
sonal PROPERTi'.  —  The  mere  fact  that  a 
tenant  is  required  to  pay  all  the  taxes  does  ^ 
not  preclude  the  landlord  from  reviewing 
excessiv^e  assessments.  Review  by  certiorari 
is  open  to  landlord  or  tenant. 

Various  machines  used  in  tenant's  busi- 
ness and  removable  without  injury  to  the 
realty,  except  boilers  which  are  expressly 
covered  by  statute,  should  be  treated  as 
personal  property  and  not  assessed. — In  re 
People  ex  rel.  Jacob  Ruppert  Realty  Cor- 
poration V.  Cantor,  188  N.  Y.  Supp.  885. 

Payment  and  Recovery — Income  Tax, 
Federal  —  Suit  Not  Maintainable 
against  Successor  of  Collector.  —  The 
circuit  court  of  appeals  certified  to  the 
United  States  Supreme  Court  two  ques- 
tions :  1 .  Whether  a  cause  of  action  exists 
against  the  successor  of  an  internal  revenue 
collector  who  collected  a  tax,  to  recover 
such  tax.  2.  May  suit  be  maintained 
against  a  collector  to  recover  a  tax  unlaw- 
fully assessed  and  collected,  but  in  the 
collection  of  which,  such  collector  had  no 
agency,  the  entire  transaction  of  assess- 
ment, collection  and  disbursement  having 
occurred  during  the  incumbency  of  a  prede- 
cessor in  office  of  such  collector. 

The  court  answered  both  questions  in 
the  negative,  holding  that  the  old  rule  that 
the  collector  was  liable  personally  for 
duties  mistakenly  collected  still  obtains. 
{Sage  V.  United  States.  250  U.  S.  ZZ.) 
The  later  statutes  relied  upon ;  Rev.  St. 
989,  and  the  Act  of  Feb.  8,  1899,  c.  121, 
emphasize  the  personal  character  of  the 
liability.  Patten  v.  Brady,  184  U.  S.  608; 
U.  S.  V.  Etnery  b'c.  Co.,  237  U.  S.  28. 
Two  Justices  dissented.  —  Smiftanka  v.  In- 
diana Steel  Co.,  U.  S.  Sup.  Ct.,  Oct.  24, 
1921. 

Relief  and  Review  —  Internal  Rev- 
enue— Injunction  against  Coli  ection. 
— In  order  to  make  applicable  Rev.  St., 
Sec.  3224.  providing  that  "no  suit  for  the 
purpose  of  restraining  the  assessment  or 
collection  of  any  tax  shall  be  maintained 
in  any  court,"  the  tax  which  is  to  be  col- 
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lected  must  be  founded  upon  some  proper 
subject  of  taxation,  must  be  assessed  in  a 
proper  way,  and  collected  in  a  legal  man- 
ner. Internal  revenue  taxes  cannot  be  as- 
sessed or  collected  under  the  provisions  of 
Volstead  Act.  The  double  tax  provided 
for  in  that  act  and  the  penalties  prescribed 
are  nothing  more  nor  less  than  punishment 
for  the  commission  of  criminal  offenses, 
and  these  penalties  must  be  collected  by 
civil  actions  or  pronounced  as  judgments  in 
criminal  cases.  —  Ledbcftcj-  v.  Bailey,  274 
Fed.  375. 


A  federal  trial  court,  having  no  jurisdic- 
tion to  enjoin  collection  of  an  internal 
revenue  tax,  will  not  make  a  finding  that 
what  is  called  a  tax  in  an  act  of  Congress 
is  not  in  fact  a  tax,  but  an  imposition  which 
Congress  was  without  power  to  make,  and 
enforcement  of  which  may  be  enjoined. — 
Wassell  v.  Lederer,  274  Fed.  489. 

Relief  and  Review — Federal  Taxes. 
— Plaintiff  sought  to  enjoin  collection  by 
distraint  of  taxes  assessed  under  the  na- 
tional prohibition  act,  urging  that  the 
statute  provides  for  penalties  and  not 
taxes,  collectible  only  by  civil  action. 
Held:  Section  3224  Revised  Statutes  for- 
bids that  the  collector  be  restrained,  since 
his  assessment  is  of  the  color  of  a  tax. 
Plaintiff's  only  remedy  is  by  payment  and 
suit  for  refund. —  Violette  v.  Walsh.  272 
Fed.  1014. 

Relief  and  Review — 'Sufficiency  of 
Complaint. — The  New  York  state  board 
of  tax  commissioners  questioned  the  suffi- 
ciency of  a  complaint  and  petition  for  a 
writ  of  certiorari  in  a  proceeding  to  review 
certain  special  franchise  assessments  made 
against  a  railroad  company  for  its  railroad 
crossings  in  New  York  City,  on  the  ground 
that  the  company  did  not  specify  for  each 
special  franchise,  the  extent  of  the  alleged 
opervaluation,  the  instances  and  extent  of 
inequality  and  the  grounds  of  illegality. 
The  separate  assessments  for  each  special 
franchise  or  crossing  were  not  set  forth  in 
the  notice  of  assessment,  but  the  special 
franchises  were  combined  into  groups  and 
a  certain  valuation  assigned  to  each,  giving 
the  company  no  information  that  would 
show  the  amount  assessed  against  each  sep- 
arate special  franchise,  and  the  tangible 
and  intangible  values  included  therein. 


The  court  held  that  both  the  complaint 
and  the  petition  for  the  writ  complied  with 
the  statute  so  far  as  practicable  as  to  the 
allegations  of  overvaluation  and  inequality, 
saying  that  if  the  state  board  saw  fit  to 
make  its  assessments  in  such  a  general 
way,  it  did  not  lie  with  it  to  object  that 
the  complaints  were  general  instead  of 
specific.  The  claim  of  illegality  because 
some  of  the  crossings  were  made  after  the 
occupation  by  the  railroad  was  rejected, 
the  court  holding  that  the  company  had 
accurate  knowledge  as  to  such  crossings 
and  could  have  set  forth  in  its  complaint 
and  petition  the  information  upon  which 
its  claim  was  based,  and  that  its  failure  to 
do  so  justified  the  court  in  rejecting  this 
claim.  —  People  ex  rel.  Long  Island  Rail- 
road Co.  v.  State  Board  of  Tax  Com7nis- 
sioners,  131  N.  E.  896. 

Relief  and  Review  —  Errors  in  As- 
sessment. —  The  New  Mexico  statutes 
authorize  an  application  to  the  district 
court  for  an  order  to  correct  errors  appear- 
ing upon  the  final  assessment  roll  which  in 
effect  work  out  an  injustice  upon  taxpay- 
ers. This  statute  was  invoked  by  a  tax- 
payer who  claimed  that  an  excessive  and 
discriminatory  assessment  had  been  placed 
upon  his  property.  The  court  held  that 
the  relief  from  injustice  embraced  in  the 
statute  did  not  extend  to  the  correction  or 
modification  of  assessments  on  account  of 
overvaluation  or  inequality,  or  errors  in 
judgment  of  the  taxing  authorities  in  fixing 
the  assessment  of  property,  after  notice 
and  hearing  to  the  taxpayer.  —  Raabe  df 
Mauger  v.  State  Tax  Commission,  199 
Pac.  1014. 

Income,  Federal  —  Income  Arising 
FROM  Dividends  Received  in  Corporate 
"  Reorganizations  ". — The  United  States 
Supreme  Court  has  just  rendered  decisions 
in  two  important  cases,  involving  the  status 
of  a  stockholder  who  received  as  a  divi- 
dend, stock  issued  as  the  result  of  the  for- 
mation of  a  new  corporation,  representing  a 
distribution  of  accumulated  surplus  of  the 
original  corporation. 

One  case  arose  from  the  reorganization 
proceedings  of  the  Du  Pont  Powder  Com- 
pany. Here  a  new  corporation  was  organ- 
ized, to  which  all  the  assets  and  good  will 
of  the  old  corporation  were  transferred,  at 
a  valuation  of  $120,000,000,  the  old  com- 
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pany  receiving  $59,661,700  in  debenture 
stock  and  $58,854,200  common  stock  and 
retaining  $1,484,100  cash,  to  be  used  to 
redeem  its  outstanding  mortgage  bonds. 
The  debenture  stock  was  used  to  take  up, 
share  for  share,  the  preferred  stock  of  the 
old  company  and  to  redeem  outstanding 
bonds,  and  the  common  stock  was  imme- 
diately distributed  to  the  common  stock- 
holders of  the  old  company  as  a  dividend, 
giving  them  two  shares  for  each  one  share 
held  of  such  stock.  At  the  time  of  the 
transaction,  tlie  old  company  had  an  accu- 
mulated surplus,  sufficient  to  cover  the 
dividend  distribution. 

The  personnel  of  the  stockholders  of 
both  the  old  and  new  corporation  was 
identical  and  the  common  stockholders  had 
the  same  proportionate  shareholding  in 
each,  after  the  transaction.  The  old  cor- 
poration continued  as  a  going  concern,  its 
activities  consisting  solely  in  the  distribu- 
tion of  dividends. 

The  court  of  claims  had  held  that  as 
claimant's  shares  in  the  old  company,  prior 
to  the  reorganization,  were  worth  precisely 
the  same  that  these  shares  plus  his  shares 
in  the  new  company,  were  worth  there- 
after, he  had  had  no  profit  but  that  the 
reorganization  merely  had  changed  the 
form  of  his  capital,  within  the  decision  in 
Eisner  v.  Macomher,  252  U.  S.  189,  rather 
than  Peabody  v.  Eisner,  247  U.  S.  347. 

The  court  expressed  adherence  to  the 
rule  that  it  would  look  through  form  to 
substance,  but  held  that  here  the  substance 
of  things  had  materially  changed,  so  far 
as  the  individual  stockholder  was  con 
cerned.  A  share  of  the  surplus  accumula- 
tion had  in  a  real  sense  been  separated  and 
had  come  to  him  in  tangible  form,  repre- 
sented by  the  shares  of  the  new  company. 
No  importance  was  attributed  to  the  fact, 
deemed  decisive  by  the  court  of  claims, 
that  the  aggregate  value  of  his  interest  w-as 
no  greater  than  before.  The  important  fact 
was  that  his  interest  now  included  actual 
possession  of  part  of  the  surplus  in  which 
he  before  had  only  a  stockholder's  interest, 
represented  by  the  enhanced  value  of  his 
old  shares.  Upon  the  purchase  of  shares 
in  any  case,  prior  to  dividend  declaration, 
the  price  paid  always  reflects  the  surplus, 
but  it  is  no  less  income,  when  released,  be- 
cause in  part  represented  in  the  purchase 
price. 


The  court  observed  that  there  was  more 
force  in  the  suggestion  that  the  two  cor- 
porations were,  in  reality,  one  enterprise 
and  that  the  interests  of  each  stockholder 
were  in  substance  the  same  as  before,  but 
clothed  in  new  forms.  To  this  the  court 
replied  that  while  looking  at  the  entire 
body  of  stockholders,  this  suggestion  would 
appear  to  have  weight,  yet  in  income  taxa- 
tion the  test  must  be  applied  to  the  indi- 
vidual stockholder.  So  looking  at  it,  the 
transaction  resulted  in  placing  the  old 
stockholders  in  possession  of  new  and  sub- 
stantial rights,  in  realization  of  their  for- 
mer contingent  right  to  participate  even- 
tually in  the  accumulated  surplus.  The 
individual  shareholder  then  had  something 
which  he  could  actually  realize  on,  without 
diminution  of  his  original  investment. 

The  new  company  was  held  to  be  a  sub- 
stantial corporate  body,  having  a  separate 
corporate  identity,  and  its  stockholders 
were  held  as  well  to  have  rights  materially 
different  from  those  incident  to  ownership 
of  stock  in  the  old  company. 

It  was  therefore  held  that  in  substance 
and  fact,  as  well  as  in  appearance,  the 
dividend  received  by  claimant  w^as  a  gain, 
a  profit  derived  from  his  capital  interest 
in  the  old  company,  in  distribution  of  its 
accumulated  profits,  and  severed  from  it 
for  his  separate  use,  and  was  his  individual 
income  as  clearly  as  was  the  case  in  Pea- 
body  V.  Eisner.  The  judgment  of  the 
Court  of  Claims  was  reversed.  Two  Jus- 
tices dissented,  holding  the  case  ruled  by 
Eisner  v.  Macomher.  —  United  States  v. 
Phcllis,  U.  S.  Sup.  Ct.,  No.  21,  1921.  See 
BuL.  VI,  226,  for  note  of  decision  below. 


The  court  on  the  same  day  decided  two 
other  cases  involving  the  same  principles. 
In  these  cases,  the  stock  distribution  came 
about  through  the  segregation  of  portions 
as  the  assets  of  a  corporation  and  the 
transfer  thereof  to  a  new  corporation,  the 
stock  received  as  consideration  being  at 
once  distributed  to  the  stockholders  of  the 
original  corporation,  it  representing  in  each 
case  accumulated  surplus,  leaving  the  orig- 
inal shares  unimpaired  in  value.  The 
sliares  so  distributed  were  assessed  as  a 
dividend  and  this  action  was  contested. 

The  court  held  these  cases  undistin- 
guishable  in  principle  from  the  Phellis 
case  and  upheld  the  district  court  in  sus- 
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taining  the  assessments,  referring  to  its 
opinion  in  that  case  as  sufficiently  stating 
its  reasons. — Rockefeller  v.  United  States ; 
Nettf  York  Trust  Co.  v.  Edwards,  U.  S. 
Sup.  Ct.,  Nov.  21,  1921.  See  Bul.  VII, 
53,  for  note  of  decision  below. 

Income,  Federal — Income,  when  Re- 
ceived.— A  taxpayer  who  had  been  presi- 
dent and  a  director  of  a  corporation  during 
several  j^ears  prior  to  1913,  relying  upon 
the  promise  of  two  of  the  other  four  direc- 
tors, that  additional  compensation  would 
be  allowed  him  for  such  years,  became  in- 
debted to  the  corporation  for  moneys  ad- 
vanced, represented  by  over-drafts.  No 
definite  action  as  to  the  compensation  was 
taken  by  the  corporation  until  December, 
1913,  when  the  sum  of  $50,000  was  cred- 
ited to  the  taxpayer,  by  vote  of  the  major- 
ity of  the  directors,  leaving  him  owing  the 
company  $20,000  on  account  of  the  over- 
drafts. The  company  took  credit  for  the 
$50,000  in  its  return  for  1913.  The  tax- 
payer was  assessed  therefor  as  income  for 
that  year,  and  he  paid  the  tax  and  brought 
suit  to  recover,  claiming  that  it  was  not 
income  for  the  year  1913,  as  he  had  actu- 
ally received  the  amount  and  much  more 
in  the  prior  years,  as  compensation,  pur- 
suant to  the  informal  agreement  of  the 
majority  of  the  directors,  later  ratified  by 
the  corporate  action  above  noted. 

The  court  expressed  doubt  as  to  the  de- 
cision but  held  the  assessment  correctly 
made,  upon  the  reasoning  and  under  the 
authority  of  Jackson  v.  Sviietanka,  267 
Fed.  932;  272  Fed.  910.— Holbrook  v. 
Moore,  U.  S.  D.  C,  E.  D.  Mo.,  Feb.  8, 
1921. 

Income,  Federal  —  Military  School 
Not  an  Exempt  Corporation.  —  A  pri- 
vate military  school,  organized  under  the 
Missouri  business  corporations  law  and 
whose  stock  was  all  owned  by  officers,  direc- 
tors and  teachers  in  the  institution,  claimed 
exemption  from  income  tax.  This  claim 
was  rejected,  the  court  holding  that  the 
words  of  the  statute  "  private  stockholder 
or  individual "  had  reference  to  whether 
there  was  pecuniary  profit  accruing  to  such 
individuals  and  not  to  their  character  as 
officials  of  the  institution  or  not.  In  this 
case  the  corporation  paid  regular  dividends 
to  the  stockholders  and  had  accumulated 


a  large  amount  of  assets  since  its  organiza- 
tion, which  upon  dissolution,  the  court  ob- 
served, would  represent  gain  to  the  stock- 
holders. —  Kemper  Military  School  v. 
Crutchley,  274  Fed.  125. 

Income,  Federal — Income  from  Divi- 
dends Paid  in  Bonds  of  Distributing 
Corporation.  —  Where  a  corporation  had 
issued  debenture  bonds  which  represented 
surplus  or  undivided  profits  earned  since 
March  1,  1913,  which  bonds  were  distri- 
buted to  stockholders,  in  proportion  to  their 
ownership  of  stock  in  the  corporation,  such 
bonds  were  taxable  as  income,  since  the 
stockholders  thus  received  an  actual  pay- 
ment of  profits  which  the  company  distri- 
buted as  earnings,  by  distributing  obliga- 
tions which  called  for  the  payment  of  cash, 
and  did  not  inyest  the  holder  with  merely 
a  different  form  of  capital. — Doerschuck  v. 
United  States,  274  Fed.  739. 

Income,  Federal — Dividend  Declared 
IN  Cash  but  Actually  Accepted  in 
Stock.  —  As  a  part  of  re-financing  opera- 
tions, stockholders  holding  almost  the  en- 
tire stock  of  a  corporation  agreed  to  accept 
in  payment  of  a  dividend  declared  in  cash, 
new  shares  is.sued  against  surplus  accumu- 
lated in  years  prior  to  the  income  tax,  and 
to  take  and  pay  for  any  shares  of  such 
newly  issued  stock  not  taken  by  the  minor- 
ity stockholders.  The  transaction  was  car- 
ried out  as  planned  and  defendant  received 
the  new  shares.  The  corporation  was  able 
to  pay  the  cash  dividend  to  the  minority 
stockholders  from  cash  furnished  by  the 
majority  stockholders  to  take  up  the  shares 
not  subscribed  for  by  such  stockholders. 

Defendant,  one  of  the  majority  stock- 
holders, was  assessed  for  the  dividend  as 
income,  because  it  was  declared  in  cash, 
but  the  court  held  that  substance  was  con- 
trolling, not  form,  and  looking  at  sub- 
stance, the  corporation  was  no  richer  as  a 
result  of  the  dividend  and  the  stockholders 
had  nothing  more  than  they  had  before, 
and  hence  that  the  transaction  was  gov- 
erned by  the  decisions  in  the  stock  dividend 
cases  and  the  dividend  was  not  taxable  as 
income.  —  Lewellyn  v.  Mellon,  D.  C.  W. 
Dist.  Pa.,  July  13,  1921. 

Income,  Federal  —  Sale  of  Stock — 
Computation    of    Gain    where    Stock 
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Dividends  have  been  Declared.  —  The 
district  court  in  passing  upon  the  question 
of  proiit  derived  from  the  sale  of  stock 
upon  which  the  taxpayer  had  received  a 
stock  dividend,  laid  down  a  rule  substan- 
tially in  accord  with  Article  1547  (1)  of 
Regulations  45,  Revised.  As  against  the 
claim  of  the  ta:xpayer  that  he  should  be 
credited  with  the  actual  cost  of  each  cer- 
tificate and  the  shares  received  as  a  stock 
dividend  should  be  disregarded,  the  Judge 
observed  that  the  old  shares  had  "  pro- 
liferated ",  as  it  were,  suffering  a  cellular 
division  into  smaller  units,  and  that  the 
old  and  new  shares  together  represented 
the  same  right  which  persisted  unchanged 
through  the  declaration  of  the  dividend. 
The  idea  that  the  new  shares  alone  had 
absorbed  the  surplus  might  have  been 
adopted  but  the  Supreme  Court  expressly 
repudiated  it.  Hence  after  the  dividend, 
each  share,  whether  old  or  new,  repre- 
sented a  less  proportion  of  the  property 
than  each  of  the  old  shares  and  the  tax- 
payer should  not  be  credited  with  the  whole 
purchase  price  of  his  original  shares,  when 
selling  his  present  shares.  {Safe  Deposit 
Co.  v.  Miles,,  273  Fed.  822.) 

It  was  also  held  that  a  tax  of  72%  on 
the  last  increment  of  income  or  a  tax  of 
509r  on  the  whole  income  was  not  confis- 
catory and  therefore  not  void  under  the 
Fifth  Amendment. — Tounie  v.  McEllicott, 
274  Fed.  960, 

Income,  Federal  —  Income  from 
Trust  Fund  Not  Taxable. — The  federal 
district  court  has  held  that  moneys  received 
by  a  beneficiary  of  a  trust  fund,  no  part 
of  the  capital  of  which  could  inure  to  him, 
were  not  taxable  as  income.  As  to  the 
beneficiary,  such  moneys  were  property 
acquired  by  bequest  or  devise  and  were 
therefore  not  taxable. — Gavitt  v.  Inuin,  D. 
C,  N.  Dist.  N.  Y.,  Aug.  22,  1921. 

Income,  Federal — "  Insurance  Com- 
pany " — Computation  of  Income, — The 
federal  circuit  court  of  appeals  affirmed 
the  district  court,  holding  that  the  Jewelers' 
Safety  Fund  Society,  incorporated  by 
special  act,  without  capital  stock,  for 
mutual  protection  of  its  members  against 
loss  from  fire,  burglary,  etc.,  with  power 
only  to  levy  assessments  after  a  loss  occurs, 
but  whose  members  for  convenience  deposit 


with  the  society  a  sum  estimated  as  suffi- 
cient to  cover  expenses  and  losses  during 
the  war,  which  deposits,  hov^-ever,  belong 
to  the  depositors  until  used  to  pay  losses, 
was  an  "  insurance  company  ",  and  subject 
to  tax  under  the  Excise  Tax  Act  of  1909, 
and  the  Income  Tax  Act  of  1913,  on  its 
net  income.  The  net  income  was  held  to 
be  the  excess,  if  any,  of  the  sum  drawn  by 
it  from  the  deposit  fund,  over  losses  and 
expenses  of  operation.  —  Jewelers'  Safety 
Fund  Society  v.  Lowe ;  Same  v.  Anderson. 
274  Fed.  93.  See  Bul.  VI.  82,  for  de- 
cision below. 

Capital  Stock,  Federjvl — Payment  ix 
Advan'Ce  Authorized.  —  A  corporation 
sought,  by  suit  brought  in  February,  1919, 
to  recover  capital  stock  taxes  paid  in  March, 
1917,  for  the  one-half  year  ending  June 
30,  1917,  and  in  September,  1917,  for  the 
year  ending  June  30,  1918.  The  ground 
of  the  suit  was  that  payment  of  these  taxes 
in  advance,  as  required  by  the  regulations, 
was  unauthorized. 

The  court  held  that  the  capital  stock 
was  a  proper  subject  for  taxation  and  that 
the  tax  was  due  after  the  passage  of  the 
act  (September  8,  1916)  and  the  promul- 
gation of  the  regulations.  It  held  that  the 
matter  might  be  disposed  of  on  the  familiar 
principle  that  a  tax  once  paid  and  which 
is  in  fact  due,  cannot  be  recovered  merely 
because  the  manner  of  its  collection  was 
unauthorized  (144  Fed.  407;  241  Fed. 
322). 

Furthermore,  as  the  court  pointed  out, 
even  under  complainant's  theory,  the  taxes 
would  have  been  due  on  July  1,  1917  and 
July  1,  1918  respectively,  the  day  follow- 
ing the  taxable  year,  and  hence  would 
have  been  still  due  when  suit  was  brought, 
indicating  a  useless  procedure  of  refund 
and  immediate  payment  again. 

The  act  was  held  to  levy  a  tax  for  the 
privilege  of  doing  business  in  one  year, 
based  upon  the  capital  stock  for  the  pre- 
ceding year,  and  the  interpretation  of  the 
department  as  to  payment  in  advance,  was 
held  clearly  justified. — Washington  Water 
Power  Co.  v.  United  States.  U.  S.  Ct.  Cls., 
Feb.  14,  1921.     See  T.  D.  3160. 

Inheritance,  Federal — Time  of  Pay- 
ment—  Injunction  to  Restrain  Col- 
lection OF  Federal  Taxes. — The  federal 
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district  court  held  that  an  estate  had  one 
year  and  one  hundred  and  eighty  days 
after  the  death,  in  which  to  pay  the  estate 
tax  without  penalty,  as  provided  by  Sec- 
tion 408  of  the  Revenue  Act  of  1918; 
that  this  provision  was  exclusive  and  hence 
that  the  collector  was  not  authorized  to 
proceed  to  distrain,  under  Section  3157  of 
the  Revised  Statutes,  within  ten  days  after 
notice  and  demand  for  the  tax.  The  in- 
consistency between  the  provisions  was 
recognized  but,  having  in  view  the  obvious 
intent  to  prevent  hardship  to  an  estate, 
through  the  allowance  of  the  extended  time 
•n  which  to  secure  funds  for  payment,  the 
court  was  of  the  opinion  that  the  decision 
must  be  as  above  indicated. 

The  collector  raised  objection  to  the 
iurisdiction  of  the  court  to  enjoin  collec- 
tion, in  view  of  Section  3224,  Revised 
Statutes,  forbidding  such  action.  The 
court  rejected  this  claim,  upon  the  ground 
that  no  question  was  raised  as  to  the  valid- 
ity of  the  tax ;  that  the  proceeding  was 
instituted  to  prevent  merely  ministerial 
.action  not  authorized.  The  case  was  dis- 
tinguishable from  one  in  which  collection 
is  resisted,  because  of  asserted  invalidity 
of  the  law  or  the  assessment.  The  court 
granted  decree  for  injunction  against  pro- 
cedure otherwise  than  as  authorized  by 
Section  408. 

It  may  be  noted  that  the  new  Revenue 
Act  of  1921,  in  Title  IV,  Estate  Tax,  Sec. 
406,  provides  that  the  tax  shall  be  due  and 
Payable  one  year  from  decedent's  death, 
the  words  italicized  being  new. — Polk  v. 
Page,  Collector,  U.  S.  D.  C,  Dist.  R.  I., 
Nov.  17,  1921. 

Inheritance,  Federal  —  Community 
Property,. —  Survivor's  Interest  in  De- 
cedent's Portion  Not  to  be  Deducted. 
— Under  the  Louisiana  law  the  survivor  is 
entitled  to  the  usufruct  of  decedent's  share 
in  community  property,  unless  he  has  other- 
wise disposed  of  it  by  will.  In  this  case 
the  surviving  widow  reduced  the  estate  of 
decedent  by  an  amount  found  b}''  capital- 
izing the  income  of  decedent's  share  at  the 
legal  rate  of  interest  at  her  life  expectancy 
and  sought  to  pay  the  tax  upon  the  estate 
as  so  reduced.  The  court  held  that  the 
usufruct  was  not  the  absolute  property  of 
the  survivor,  as  in  the  case  of  his  or  her 


share  in  the  total  community  property,  but 
became  vested  by  operation  of  law  at  the 
date  of  death,  provided  no  other  disposi- 
tion were  made  by  will,  hence  the  estate 
could  not  be  reduced  as  claimed. — Licbman 
V.  Fontenot,  D.  C,  W.  D.  La. ;  See  T.  D. 
3222. 

Inheritance,  Feder.\l  —  Limitations 
upon  Payment  in  Liberty  Bonds  Con- 
strued. —  Decedent,  shortly  before  his 
death,  converted  Second  Liberty  loan  4  per 
cent  bonds  into  Third  4^  per  cent  bonds 
and  claimed  that  the  time  during  which  he 
had  held  the  original  bonds  should  be  in- 
cluded with  the  time  of  holding  the  con- 
verted bonds,  thus  makng  up  the  six 
months'  period  provided  in  the  Third  Lib- 
erty loan  act,  for  enabling  payment  of  the 
tax  with  bonds.  The  court  rejected  the 
claim,  holding  that  such  a  construction  was 
not  to  be  presumed  and  not  reasonable, 
considering  the  purposes  of  the  govern- 
ment in  permitting  conversion  and  consid- 
ering also  that  it  would  give  decedent  a 
greater  right  than  an  original  purchaser  of 
the  third  loan  bonds  who  had  not  held 
them  six  months  prior  to  death.  The  de- 
cree of  the  district  court  was  reversed. — 
Sfnietanka  v.  UUman,  C.  C.  A.,  7th  Cir- 
cuit; April  Session,  1921 ;  See  T.  D.  3227. 

Inheritance,  Federal  —  Joint  Ten- 
ancy. —  The  circuit  court  of  appeals  held 
that  bonds  and  mortgages  held  by  decedent 
in  joint  tenancy  with  his  wife,  and  to  the 
survivor  constituted  a  part  of  the  dece- 
dent's estate  and  was  taxable  as  such,  pur- 
suant to  the  act  taxing  an  interest  held 
jointly.  The  exception  of  that  part  of 
such  property  as  might  be  shown  to  have 
originally  belonged  to  the  other  joint  ten- 
ant, was  held  to  relate  to  a  period  prior  to 
the  time  of  the  creation  of  the  estate  and 
not  prior  to  the  death  of  the  decedent. 
The  constitutional  objection  to  the  effect 
of  the  act  as  retroactive  was  answered  by 
the  holding  that  the  act  took  effect  upon 
the  death  and  did  not  become  retroactive 
because  the  tax  was  measured  by  property 
which  the  decedent  gave  away  during  his 
lifetime,  such  gift  vesting  at  his  death. 
The  judgment  of  the  district  court  was  re- 
versed.— McEUigott  V.  Kissam,  21 S  Fed. 
545.     SeeT.  D.  3225. 
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Excise,  Federal  —  Employment  of 
Child  Labor.  —  The  federal  court  held 
that  the  act  providing  a  revenue  tax  of 
ten  per  cent  on  the  net  profits  of  certain 
employers  of  child  labor,  was  vuiconstitu- 
tional,  as  an  attempt  on  the  part  of  Con- 
gress, not  to  collect  revenue,  but  to  con- 
trol the  internal  affairs  of  a  state. 

It  was  further  held  that  since  the  act 
was  unconstitutional,  a  suit  to  enjoin  its 
collection  could  be  maintained,  notwith- 
standing Rev.  St.  Sec.  3224,  providing  that 
no  suit  for  the  purpose  of  restraining  the 
assessment  or  collection  of  any  tax  should 
be  maintained  in  any  court,  since  to  permit 
its  collection  would  extend  the  power  of 
Congress  through  taxation  to  legislation 
forbidden  to  it  by  the  Constitution,  especi- 
ally in  view  of  the  9th  and  10th  amend- 
ments.— George  v.  Bailey,  274  Fed.  639. 

Excise,  Federal  —  "  Soft  Drinks  " — 
Cider — Computation  of  Tax. — The  fed- 
eral district  court  held  that  unfennented 
cider  or  apple  juice  was  to  be  classed  as  a 
"  soft  drink ",  under  the  act  enumerating 
certain  beverages  specifically  and  adding, 
"  and  other  soft  drinks  ".  The  court  took 
judicial  notice  of  the  common  understand- 
ing of  the  word  "  cider  "  and  the  ordinary 
and  natural  classification  of  it,  when  un- 
fermented,  as  a  "  soft  drink  "  was  held  to 
be  clearly  obvious. 

The  selling  price  was  held  to  include 
the  container,  the  ordinary  manner  of  sale 
being  in  a  container  and  the  ruling  in 
question  requiring  such  computation  was 
held  to  be  clearly  in  harmony  with  the 
statute. — Monroe  Cider  Vinegar  and  Fruit 
Co.  V.  Riordan,  21 A  Fed.  736. 

Corporation  Income,  State — Alloca- 
tion OF  Income — Validity  of  Tax  when 
there  is  No  Net  Income  in  the  State. 
— A  British  corporation  contested  a  tax 
levied  under  the  New  York  corporation 
income  tax  because,  whereas  it  had  no  net 
income  in  New  York  State  for  the  year  in 
question,  an  allocation  on  the  basis  of  assets 
in  and  out  of  the  state,  applied  to  its  en- 
tire net  income  produced  a  net  income  for 
the  state  for  the  purpose  of  the  statute. 
The  New  York  Court  of  Appeals  upheld 
the  tax,  upon  the  ground  that  the  tax  was 
a  franchise  tax,  in  lieu  of  all  other  taxes 
on  personal  property,  capital  stock  or  in- 


come, although  referred  to  as  an  income 
tax,  imposed  for  the  privilege  of  doing 
business  in  the  state,  a  tax  which  the  state 
could  rightly  lay,  without  regard  to  the 
profitableness  of  the  business  in  a  partic- 
ular year ;  that  it  was  based  not  merely  on 
income  but  upon  the  relative  value  of  the 
assets  in  the  state,  as  a  part  of  the  measure. 
The  court  held  that  like  other  tax  laws, 
this  law  might  in  individual  cases,  work 
hardship  and  inequality,  not  necessarily  bev- 
cause  of  the  mode  of  measuring  the  tax, 
but  because  of  the  varying  fortunes  of  a 
going  business,  its  burden  might  at  times 
be  thrown  upon  the  going  concern  as  a 
whole  and  not  on  the  local  branch.  It 
held  the  tax  in  question  reasonable  in 
amount  and  not  inherently  arbitrary  or  in- 
valid, because  the  income  out  of  which  the 
tax  was  to  be  paid,  was  property  outside 
the  state. — People  ex  rel.  Bass,  Ratcliff  &* 
Gretton,  Ltd.,  v.  State  Tax  Commission, 
N.  Y.  Ct.  of  Appeals,  Oct.  17,  1921. 

Corporation  Income,  State — Exemp- 
tion FROM  School  Taxes.  —  When  the 
New  York  franchise  tax  law  was  enacted, 
it  provided  that  the  corporations  affected 
should  be  exempt  from  all  personal  prop- 
erty taxes  and  from  the  state  franchise  tax 
ba^ed  on  capital  stock.  It  was  passed  as 
an  amendment  of  the  general  Tax  Law. 
The  general  Education  Law  had  always 
contained  provisions  for  the  levy  and  col- 
lection of  school  taxes,  and  it  was  urged 
that  these  provisions  had  not  been  repealed 
and  that  the  corporations  remained  sub- 
ject to  school  taxes.  The  court  held  that 
the  acts  must  be  construed  together  and 
that  so  construed,  the  school  taxes  could 
only  be  levied  upon  property  made  taxable 
under  the  Tax  Law  which,  as  amended, 
expressly  exempted  the  property  of  the 
corporations  involved.  —  People  ex  rel. 
Franklin  Mills  Company  v.  Union  Free 
School  Dist.  No.  2,  N.  Y.  Sup.  Ct.,  Spec. 
Term  Oct.  31,  1919  (109  Misc.  1)  ;  aff'd 
by  App.  Div.  July  6,  1920  and  by  Ct.  of 
Appeals  Oct.  17,  1921. 

Corporation  Income,  State — Foreign 
Corporation  —  Exemption  from  Other 
Taxes  on  Personal  Property.  —  The 
claim  was  made  that  the  language  of  the 
exemption  expressed  in  the  act  imposing 
the  corporation  income  tax,  was  ineffective 
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to  have  such  effect  in  the  case  of  foreign 
corporations  and  that  they  were  therefore 
assessable  locally  as  theretofore.  The 
court,  upon  analysis  of  the  pertinent  pro- 
visions, rejected  the  claim  and  sustained 
the  exemption. — People  ex  rel.  United  Shoe 
Machinery  Co.  v.  Dept.  of  Taxes,  City  of 
N^t'  York,  N.  Y.  Sup  Ct.,  Spec.  Term 
(112  Misc.  603)  ;  appeal  taken  herein  was 
withdrawn  Nov.  27,  1920. 

Income,  State  —  Salaries  as  Income 
FROM  "Property"  —  Classification  of 
Income.  —  The  Massachusetts  court  held 
that  the  salary  of  an  associate  professor  in 
a  university  was  "  income  derived  from 
property  ",  within  the  meaning  of  the  con- 
stitutional amendment  authorizing  a  tax  at 
different  rates  on  income  derived  from 
different  classes  of  property,  and  hence  the 
act  imposing  an  additional  income  tax  was 
not  invalid,  as  applied  to  such  salary,  be- 
cause no  tax  was  imposed  on  income  from 
annuities.  "  Property  "  was  held  to  be  a 
word  of  large  import,  and  to  include  the 
right  to  make  contracts  for  labor  and  per- 
sonal service. 

The  amendment,  like  all  constitutional 
provisions,  was  to  be  interpreted  as  express- 
ing comprehensive  principles  of  govern- 
ment, and  not  given  a  narrow  or  constricted 
signification,  but  was  to  be  construed  in 
such  a  way  as  to  carry  into  effect  the 
reasonable  purpose  of  the  people  in  adopt- 
ing it— Raymer  v.  Trefry,  132  N.  E.  190. 

Income,  State  —  Deductions  —  Ex- 
penses Deductible  Only  such  as 
Clearly  Reflect  Income  of  the  Year. 
— A  taxpayer  under  the  New  York  law 
sought  to  deduct  for  1919,  the  first  year  of 
the  tax,  attorneys'  fees  and  expenses  for 
litigation  which  had  been  carried  on  in 
Virginia  during  1916,  1917  and  1918, 
directed  to  be  paid  by  an  order  of  the  New 
York  court  made  December  28,  1918,  and 
which  were  actually  paid  January  7,  1919. 
The  deduction  was  disallowed  by  the  de- 
partment and  litigation  was  instituted  to 
review  such  disallowance. 

The  majority  appear  to  have  upheld  the 
action  of  the  department,  upon  the  view 
that  under  the  law  the  net  income  was  to 
be  computed  in  accordance  with  the  tax- 
payer's annual  accounting  period  and  with 
the  method  of   accounting   regularly   em- 


ployed by  him  in  keeping  his  books,  but  if 
no  method  was  employed  or  if  the  method 
did  not  clearly  reflect  the  income,  the  com- 
putation was  to  be  made  "  upon  such  basis 
and  in  such  manner  as  in  the  opinion  of 
the  Comptroller  does  clearly  reflect  the  in- 
come." It  held  that  clearly  this  large  item 
existing  as  a  debt  prior  to  1919  could  not 
fairly  be  said  to  constitute  a  deduction  in 
determining  the  income  of  that  year  and 
the  Comptroller  was  authorized  to  reject  it. 

One  Justice,  writing  for  himself  and  an- 
other, expressed  the  view  that  this  deduc- 
tion could  not  be  allowed  because  it  was 
not  incurred  in  "  carrying  on  any  trade  or 
business  ",  such  expenses  only  being  allow- 
able under  the  statute.  The  return  in 
question  was  made  by  a  committee  for  an 
incompetent  whose  income  was  wholly  de- 
rived from  investments  which  this  Justice 
held  could  not  be  deemed  derived  from  a 
business.  He  observed  that  as  a  general 
proposition  an  expenditure  like  the  one  in 
question  would  equitably  be  a  proper  de- 
duction but  that  such  an  argument  was  one 
for  the  legislature  and  not  for  the  courts, 
which  suggests  the  question  of  whether 
provision  should  not  be  made  for  such 
cases  in  our  income  tax  statutes. 

A  dissenting  Justice  held  that  as  the 
books  of  the  committee  were  kept  on  the 
"  cash  "  basis  and  as  there  was  no  obliga- 
tion to  pay  the  amount  until  the  order  was 
served  upon  the  committee,  and  as  the  pay- 
ment was  actually  made  and  accounted  for 
in  1919,  there  was  nothing  in  the  statute 
to  prevent  its  deduction  in  that  year.  The 
computation  was  purely  statutory  and  both 
income  and  deductions  were  only  such  as 
were  defined  in  the  statute  as  such. 

Assuming  that  the  expense  was  deduc- 
tible at  all  and  assuming  also,  as  all  the 
Justices  appear  to  have  assumed,  that  no 
point  is  to  be  made  of  the  fact  that  Jan- 
uary 1,  1919,  was  the  datum  line  for  this 
law,  it  is  difficult  to  see  why  the  view  of 
the  Justice  last  above  noted  is  not  the  more 
convincing  and  more  in  accord  with  gen- 
erally accepted  notions  of  the  merits  of 
this  controversy. — People  ex  rel.  Kernochan 
V.    Wendell,   N.   Y.   Sup.   Ct.,   App.   Div., 


Sept.  14, 
6,  1921. 


1921.    Aff'd  by  Ct.  of  App.,  Dec. 
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TO  Others. — The  Commonwealth  of  Penn- 
sylvania levied  a  capital  stock  tax,  based 
upon  the  total  valuation  of  cash  registers 
of  a  foreign  corporation  doing  business  in 
Pennsylvania,  which  it  had  on  lease  in  the 
Commonwealth  to  prospective  purchasers 
who,  under  an  agreement,  had  the  option 
to  purchase  the  property  at  the  expiration 
of  the  term  of  the  lease.  The  ownership 
of  the  registers  remained  in  the  corpora- 
tion's hands  until  designated  payments  had 
been  made  and  the  customer  had  exercised 
his  option  to  buy. 

Objection  to  the  pajment  of  the  tax 
was  made  on  the  ground  that  the  real 
object  of  the  transaction  was  a  sale  of  the 
machines,  and  that  therefore  the  tax  was 
in  substance  levied  on  accounts  receivable 
rather  than  on  tangible  assets  within  the 
state  and  that  the  corporation  was  not  tax- 
able on  such  property. 

The  court  held  the  agreement  to  be  a 
bailment  and  not  a  sale  of  the  registers, 
and  as  the  situs  of  the  property  was  in 
Pennsylvania  and  represented  an  invest- 
ment there  of  the  capital  of  a  company 
doing  business  in  the  state,  the  corporation 
was  properly  taxable  on  such  capital  as  it 
used  within  the  jurisdiction  in  the  conduct 
of  its  business.  —  Commomvealth  v.  Na- 
tional Cash  Register  Co.,  114  Atl.  366. 

Doing  Business  —  Interstate  Com- 
merce —  Manufacturing  —  Discrimi- 
nation —  Corporations.  —  A  Mississippi 
statute  forbids  a  corporation  manufacturing 
oil  from  cotton  seed  from  operating  a  cot- 
ton gin  in  the  state.  A  Tennessee  corpora- 
tion, coming  within  the  statute,  continued 
to  operate  a  gin  in  the  state,  in  violation 
of  the  statute  and  upon  action  brought  by 
the  state  a  decree  was  rendered,  ordering 
the  corporation  to  dispose  of  its  cotton  gins 
in  the  state.  Upon  appeal  to  the  United 
States  Supreme  Court,  that  court  affirmed 
the  judgment,  holding  agaiast  the  com- 
plainant on  the  two  grounds  relied  upon 
by  it,  viz:  that  the  act  imposed  a  direct 
and  therefore  an  unconstitutional  burden 
upon  interstate  commerce  and  that  it  denied 
complainant  due  process,  because  it  applied 
only  to  corporations  and  not  to  individuals. 

Upon  the  first  point  the  court  held  the 
familiar  tax  cases  such  as  W.  U.  Tel.  Co. 
V.  Kansas  inapplicable,  and  that  as  mere 
manufacture  was  not  interstate  commerce 


and  as  tlie  cotton  seed  when  ginned  was  an 
article  which  might  or  might  not  enter  in- 
terstate commerce,  there  was  no  ground 
for  holding  the  operations  in  question  an 
instrmnentality  of  such  commerce.  New 
York  Central  &'c.  Co.  v.  Mohney,  252  U. 
S.  152,  155. 

On  the  question  of  discrimination,  the 
inherent  difference  between  corporations  , 
and  natural  persons  was  held  sufficient  to 
sustain  the  classification  fixed,  upon  the 
right  to  do  business  in  a  state.  Hammond 
Packing  Co.  v.  Arkansas,  212  U.  S.  343. 
The  added  effect  to  be  given  to  the  act, 
because  it  was  enacted  in  the  exercise  of 
the  police  power,  was  referred  to  as  sus- 
taining the  classification.  Rast  v.  Van 
Deman  &=  Lewis  Co.,  240  U.  S.  342. 

The  existence  of  cotton  gins  prior  to  the 
act  and  the  assumption  that  such  gins  may 
have  been  operated  only  by  corporations 
was  suggested  as  a  reasonable  basis  for  the 
classification  attacked.  —  Crescent  Cotton 
Oil  Co.  V.  Mississippi,  U.  S.  Sup.  Ct.,  Nor. 
14,  1921. 

Banks  —  Federal  Act  —  Discrimina- 
tion. —  The  shares  of  stock  of  a  national 
bank  in  Oregon  were  assessed  at  their  full 
value  to  the  bank  instead  of  to  the  stock- 
holders, as  required  under  section  5219  U. 
S.  Revised  Statutes,  and  other  property  was 
assessed  by  the  county  assessors  at  75%  of 
full  value.  The  bank  was  about  to  enjoin 
the  sheriff  from  enforcing  the  tax  when  an 
agreement  was  made  with  the  county  court 
under  which  the  bank  abandoned  its  suit 
and  paid  the  tax  and  the  county  court  re- 
bated to  the  bank  25%  of  the  total  tax  on 
account  of  the  discrimination  in  assess- 
ment. Taxpayers  brought  suit  to  compel 
the  bank  to  refund  the  amount  of  the 
abatement  on  the  ground  that  it  was  un- 
lawful. The  court  held  that  as  to  over- 
valuation the  bank  had  lost  any  claim  to 
recover  because  it  had  not  applied  to  the 
board  of  equalization  to  correct  the  dis- 
criminatory assessment;  that  as  the  assess- 
ment was  clearly  void  because  levied  upon 
the  bank  and  not  upon  the  stockholders, 
the  bank  was  not  required  to  apply  to 
said  board  of  equalization  to  correct  or  set 
aside  the  absolutely  void  assessment ;  and 
that  it  would  not  interfere  and  compel  the 
bank  to  refund  the  amount  of  the  abate- 
ment, simply  because  the  county  court  gave 
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the  wrong  reason  for  a  proper  decision. — 
Allen  V.  Bilyeu,  198  Pac.  208. 

Public  Utility  Corporations  —  Val- 
uation ■ —  Effect  of  Lack  of  Earning 
Power.  —  A  further  refinement  in  the  liti- 
gation over  the  valuation  of  public  utilities 
under  the  New  York  special  franchise  tax 
law  has  been  made  by  the  court,  in  a  pro- 
ceeding brought  to  test  the  validity  of  as- 
sessments of  certain  street  railway  com- 
panies. 

The  company  in  question  made  report, 
showing  a  large  deficit  from  operation,  and 
stating  as  the  present  value  of  its  tangible 
property  a  sum  fifty  per  cent  below  its 
reproduction  cost,  the  difference  being 
claimed  as  depreciation.  The  return  of  the 
tax  commission  expressly  stated  that  the 
assessment  was  determined  from  the  report 
of  the  company  and  did  not  dispute  any  of 
the  figures  shown  in  the  report,  except  the 
company's  estimate  that  its  tangible  prop- 
erty had  depreciated  fifty  per  cent.  The 
commission  fixed  the  value  of  such  property 
at  twenty-five  per  cent  below  the  cost  of 
reproduction  and  added  a  nominal  intan- 
gible value  to  cover  the  value  of  the  intan- 
gible element  of  franchise  value.  The  re- 
turn did  not  set  forth  any  evidence  upon 
which  the  conmiission  based  its  refusal  to 
accept  the  estimate  of  the  company  for  the 
tangible  property,  nor  the  method  by  which 
it  arrived  at  the  total  assessment.  The 
company  therefore  claimed  that  the  return 
raised  no  issue  and  that  the  allegations  in 
its  petition  and  in  its  report  must  be  re- 
garded as  admitted,  and  moved  that  the 
writ  as  prayed  for  be  sustained,  without 
the  taking  of  evidence. 

The  court  held  that  the  rule  that  refu-^al 
of  assessors  to  follow  uncontradicted  evi- 
dence is  legal  error,  because  the  action 
based  thereon  is  arbitrary  and  capricious, 
and  therefore  illegal,  applied  only  to  cases 
where  no  element  of  judgment  was  left  to 
the  assessing  body.  It  did  not  apply  to  the 
question  of  the  amount  of  depreciation, 
which  was  a  matter  over  which  the  com- 
mission had  jurisdiction  to  exercise  its 
judgment,  on  the  evidence  presented  by 
the  report,  citing  People  ex  rel.  Edison 
Elec.  III.  Co.  V.  Barker,  139  N.  Y.  63. 

Applying  the  rule  laid  down  in  that 
case,  the  court  held  that  the  commission 
had  the  right  to  place  its  own  value  upon 


the  value  oi  the  tangible  property,  the 
amount  of  depreciation  or  any  element 
which  was  essentially  a  matter  of  opinion. 
It  therefore  held  that  the  return  raised  an 
issue  to  be  tried  out  in  court,  unless  as  a 
matter  of  law,  the  undisputed  fact  that  the 
company's  expenses  were  greater  than  its 
income,  showed  that  its  special  franchises, 
which  under  the  statute  embrace  the  tan- 
gible property  and  the  right  to  operate  in 
the  streets,  were  of  no  value,  or  at  least 
of  no  greater  value  than  half  the  cost  of 
reproduction,  a  proposition  which  it  held 
to  be  refuted  by  its  mere  statement. 

The  balance  of  the  opinion  in  the  case 
contains  so  much  that  is  pertinent  to  the 
general  question  of  the  taxation  of  public 
utility  property  that  an  unusual  extent  of 
(juotation  seems  useful.  The  court  says  in 
part : 

"  It  may  be  conceded  at  the  outset  that  the 
relator  is  organized  and  operates  its  railway  pri- 
marily for  profit,  and  the  value  of  its  license  to 
operate  a  railway  upon  the  city  streets  depends 
primarily  ui)on  the  profit  that  can  be  earned 
through  such  operation  beyond  a  fair  return  on 
the  cost  of  building  the  ^ailwa}^  For  that 
reason,  in  assessing  the  franchise  value  of  a 
street  railway  corporation,  the  tax  commission 
ordinarily  determines  the  present  value  of  the 
corporation's  tangible  property  by  deducting  esti- 
mated depreciation  from  estimated  cost  of  repro- 
duction and  then  adds  to  the  value  so  found  an 
additional  amount  based  on  income  return,  which 
represents  in  effect  the  value  of  the  '  intangible 
element '.  This  method  of  assessing  the  value 
of  the  special  franchise  has  been  approved  by  the 
courts  in  many  cases  as  a  proper  method  when 
the  railway  company  is  earning  a  profit  beyond 
a  fair  return  on  the  value  of  its  tangible  prop- 
erty; but  the  courts  have  also  frequently  pointed 
out  that  the  legislature  has  not  required  the 
assessor  to  adopt  any  fixed  rule  or  method  for 
assessing  special  franchises,  and  that  though  in 
many  instances  the  so-called  net  earnings  rule  of 
determining  the  value  of  the  special  franchise 
results  in  a  fair  and  just  valuation,  '  there  are 
obviously  many  cases,  however,  to  which  it 
would  not  be  applicable  at  all '  {People  ex  rei. 
Jamaica  IV.  S.  Co.  v.  Tax  Conifn'rs,  196  N.  Y.  39, 
and  cases  there  cited).  I  am  satisfied,  however, 
to  assume  without  further  analysis  of  the  figures 
presented  in  the  relator's  report  that  the  long- 
continued  excess  of  expenses  over  income  shows 
in  this  case  that  the  license  or  permission  to  use 
the  city  streets  is  under  present  conditions  prac- 
tically valueless,  but  even  though  such  an  assump- 
tion be  made,  I  cannot  see  how  it  leads  to  an 
inference  that  the  tangible  property  used  in  pur- 
suance of  this  license  is  either  valueless  or  worth 
only  50  per  cent  of  cost  of  reproduction.  Prior 
to  the  enactment  of  the  so-called  Special  Fran- 
chise Tax  Law  only  the  value  of  street  railroad 
structures  or   tangible   property   came  within   the 
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legislative  definition  of  '  real  estate ',  and  the 
usual  rule  of  assessing  the  value  of  such  prop- 
erty was  by  determining  the  cost  of  reproduction 
and  deducting  from  it  the  amount  of  deprecia- 
tion. The  new  statute  required  the  inclusion  in 
the  assessment  of  the  value  of  the  intangible 
'  franchises,  rights  or  permission '  to  use  the 
public  streets.  The  legislature  might,  if  it  had 
so  chosen,  have  imposed  a  tax  on  net  earnings, 
but  instead  it  has  provided  for  a  tax  based  on 
property,  including,  however,  in  the  property,  as 
an  element  of  value,  the  permission  or  franchise 
to  use  the  city  streets.  To  determine  the  value 
of  such  permission  the  net  earnings  rule  was 
commonly  adopted,  but  it  must  always  be  remem- 
bered that  this  rule  is  merely  a  method  of  deter- 
mining the  value  of  the  corporation's  whole 
property  as  defined  by  the  legislature.  Even  if 
that  method  shows  that  the  permission  to  use  the 
city  streets  has  at  present  no  taxable  value,  the 
tangible  property  included  in  the  legislative  defi- 
nition must  still  be  assessed  at  its  actual  value, 
like  all  other  property  subject  to  taxation.  The 
so-called  special  franchise  tax  law  merely  added 
another  possible  element  of  value,  and  where 
this  elem.ent  has  in  fact  no  value,  the  tax  com- 
mission is  still  bound  to  assess  at  its  true  value 
the  tangible  property  of  the  railway  corporation. 
By  the  very  nature  of  the  property  its  value  can- 
not be  determined  in  the  manner  by  which  the 
value  of  other  real  property  is  ordinarily  deter- 
mined, viz.,  by  sales  of  similar  property,  and 
some  other  criterion  of  value  must  therefore  be 
used.  Where  the  railway  property  is  capable  of 
earning  a  profit  and  suitable  and  adequate  for 
the  purpose  for  which  it  is  used,  the  cost  of  re- 
production, after  deducting  the  amount  of  depre- 
ciation due  to  deterioration  or  obsolescence,  must 
ordinarily  represent  its  value,  for  the  value  of  a 
railway  structure  which  is  capable  of  reproduc- 
tion can  hardly  be  greater  than  the  cost  of  re- 
production, and  if  suited  to  its  purpose  and 
capable  of  earning  a  profit  beyond  a  fair  return 
on  investment  can  hardly  be  less  than  that  cost 
subject  to  proper  allowance  for  depreciation.  It 
is  only  where  the  railway  not  only  is  not  earn- 
ing any  fair  return  on  the  cost  of  reproduction, 
but  is  not  capable  of  earning  such  return,  that 
the  cost  of  reproduction  is  not  a  true  criterion  of 
present  value.  Even  in  such  a  case,  however, 
the  railway  structure  is  ordinarily  not  valueless. 
There  may  be  a  reasonable  chance  that  the  rail- 
way corporation  will  be  able  to  earn  a  profit  in 
the  future,  or  to  sell  its  property  as  a  going 
business  to  some  other  person  or  corporation, 
public  or  private,  or  the  failure  to  earn  a  profit 
may  be  due  to  large  loss  on  a  particular  part  of 
a  line,  and  the  remainder  of  the  line  if  operated 
alone  would  show  large  profits.  In  such  event, 
while  the  value  of  the  railway  structure  might 
be  less  than  the  cost  of  reproduction,  a  sufficient 
allowance  for  depreciation  or  obsolescence  de- 
ducted from  the  cost  of  reproduction  might  still 
represent  the  best  method  of  fixing  the  value. 
So  long  as  the  railway  is  still  a  going  concern 
its  structure  may  be  said  to  have  some  value 
beyond  that  of  junk,  and  the  cost  of  reproduc- 
tion, with  a  sufficiently  large  allowance  for  de- 
preciation due  to  deterioration  and  to  the  fact 
that    circumstances    have     reduced     the    earning 


capacity  of  the  structure  below  the  amount  which 
would  induce  an  ordinarily  prudent  investor  to 
reproduce  it,  bears  some  relation  to  its  actual 
value.  In  the  present  case  the  relators  show  that 
for  a  considerable  period  of  time  the  railways 
have  been  earning  no  profit  and  perhaps  not 
even  operating  expenses,  but,  in  my  opinion,  this 
evidence  alone  is  not  sufficient  to  rebut  the  pre- 
sumption that  the  assessments  are  correct.  The 
railways  are  still  being  operated  for  profit,  and 
it  is  therefore  fair  to  assume  that  the  directors  \ 
feel  that  there  is  a  reasonable  chance  that  the 
structure  will  earn  some  return  in  the  future  or 
can  be  sold  as  a  going  concern.  In  the  absence 
of  evidence  which  would  enable  the  court  to  say 
that  the  failure  to  earn  any  return  is  due  to 
conditions  beyond  the  control  of  the  company, 
which  are  of  such  permanence  that  the  structure 
cannot  as  a  matter  of  law  and  for  any  possible 
use  or  purpose  be  worth  75  per  cent  of  the  cost 
of  reproduction,  I  cannot  find  that  the  relator 
has  established  that  these  assessments  are  erro- 
neous. It  is  true  that  the  tax  commission  has  in- 
cluded in  each  assessment  a  '  nominal '  amount 
for  intangible  value  which  is  perhaps  erroneous, 
but  the  relator  is  not  aggrieved  by  the  assessment 
unless  it  proves  that  the  assessment  as  a  whole 
is  erroneous,  and  upon  this  record  I  cannot  find 
that  the  relator  has  successfully  carried  the  bur- 
den of  proving  this." 

The  writ  was  accordingly  dismissed. — 
People  ex  rel.  Mid-Crosstoivn  Ry.  v.  State 
Tax  Commission,  New  York  Law  Journal, 
Nov.  16,  1921. 

Railroads — Discrimination — Equal- 
ity AND  Uniformity.  —  The  initial  stage 
in  the  litigation  instituted  in  Iowa  by  the 
steam  railroads  over  the  assessments  placed 
upon  them  during  the  current  year,  referred 
to  in  the  October  Bulletin  (p.  9),  has 
resulted  in  an  order  issued  by  the  federal 
district  court,  upon  preliminary  hearing, 
reducing  the  assessments  in  the  case  of  all 
but  three  of  the  railroads  involved  to  a 
sum  amounting  to  ninety  per  cent  thereof. 
In  one  case  the  assessment  was  reduced  to 
tliat  of  last  year  and  in  two  cases  no  relief 
was  granted. 

Jurisdiction  was  held  settled  by  numer- 
ous cases  cited,  involving  alleged  discrimi- 
nator}^ action,  the  latest  being  U.  P.  R.  Co. 
v.  iv'dd  County,  247  U.  S.  282. 

The  laws  of  Iowa  require  all  property 
to  be  valued  at  "  actual  value  ",  which  was 
lield  to  forbid  inequality  of  treatment.  In- 
tentional, deliberate  assessment  of  diflferent 
classes  of  property  at  different  percentages 
of  "  actual  value "  was  held  to  result  in 
the  inequality  forbidden  and  to  constitute 
unlawful  discrimination,  which  could  be 
prevented  by  the  court. 
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The  court  expressed  a  failure  on  the 
part  of  the  individual  judges  to  reach 
complete  accord  as  to  the  bases  to  be  used 
in  arriving  at  actual  values  of  the  rail- 
roads but  asserted  complete  agreement  as 
to  certain  results  upon  which  their  action 
was  premised. 

The  evidence  taken  covered  a  wide 
range  revealing  the  following  elements : 

Land  values  for  the  entire  state,  as  ad- 
justed by  the  Executive  Council  aggre- 
gated some  $4,000,000  less  than  for  pre- 
vious years  and  averaged  $76.66  per  acre. 
The  evidence  submitted  by  the  railroads 
consisted  of  a  statement  of  all  recorded 
deeds,  covering  transfers  from  January  1, 
1920  to  August  1,  1921,  in  97  of  the  99 
counties  in  the  state,  totaling  33,686  in 
number  and  disclosing  an  average  sale 
price  of  $214.66  per  acre.  The  census  re- 
port for  1920  showed  an  average  of  $22  7 
per  acre  and  there  was  further  corrobora- 
tive evidence  showing  a  value  of  over  $200 
per  acre.  On  the  other  hand,  affidavits 
from  competent  witnesses  were  submitted 
that  the  lands  were  not  worth  more  than 
the  assessed  value. 

The  court  described  the  evidence  as  very 
convincing  that  the  lands  were  worth  con- 
siderably more  than  the  $76.66  per  acre  at 
which  they  were  assessed.  The  amount  of 
the  excess  was  not  agreed  upon  but  there 
was  complete  agreement  that  the  average 
value  was  not  less  than  $125  per  acre, 
showing  that  the  assessments  did  not  ex- 
ceed three-fifths  of  actual  value. 

The  court  expressed  complete  agreement 
that  the  roads  were  assessed  much  in  excess 
of  three-fifths  of  their  actual  value. 

For  many  years  the  Executive  Council 
had  fixed  the  same  value  each  year  for 
the  railway  properties  involved,  while  for 
1921  the  aggregate  of  all  railway  property 
had  been  increased  over  $37,000,000, 
which  increase  the  court  observed  could 
not  possibly  be  justified,  in  view  of  the 
present  uncertainty  as  to  the  future  and 
of  the  rate  and  wage  problems  and  short- 
age of  business,  as  railway  values  increase 
and  decrease  from  year  to  year  like  other 
property,  depending  upon  times  and  con- 
ditions. 

The  evidence  was  found  convincing  that 
the  Executive  Council  intentionally  and 
knowingly  discriminated  against  certain  of 
the  complaining  railroads  and  in  favor  of 


farm  lands,  which  di^-crimination  had  con- 
tinued for  years  and  that  each  of  them 
had  made  out  a  case  requiring  the  issuance 
of  an  injunctive  order.  Those  roads 
claimed  a  much  greater  reduction  than  the 
court  was  led  to  grant,  as  it  felt  it  proper 
to  restrict  the  relief  to  the  measure  which 
the  evidence  clearly  and  convincingly 
established,  which  was  as  above  stated. 
The  issuance  of  orders  in  accordance  with 
the  opinion  was  directed.  —  Chicago,  Bur- 
lington df  Quincv  Ry.  Co.  v.  Kendall 
et  al.,  U.  S.  D.  C",  So.  Dist.  Iowa,  Cent. 
Div.,  Nov.  1921. 

Gross  Earnings  Tax  in  California, 
applicable  only  to  public  utility  cor- 
PORATIONS. —  The  supreme  court  of  Cali- 
fornia held  that  the  gross  earnings  tax 
upon  public  utilities,  in  lieu  of  other  taxes, 
did  not  apply  to  the  owmer  of  a  large  office 
building  who  furnished  surplus  electric 
energy  of  a  small  amount  to  individuals 
occupying  property  in  the  vicinity.  The 
court  construed  the  act  to  apply  to  public 
utilities  and  applied  that  term  to  com- 
panies whose  properties  have  in  fact  been 
devoted  to  a  public  use. — Story  v.  Richard- 
son, 198  Pac.  1057. 

Gross  Production  Tax  on  Oil.  —  In 
an  Oklahoma  case,  the  validity  of  the  gross 
production  tax  of  that  state  w^as  affirmed 
by  authority  of  In  re  Gross  Production 
Tax  of  Wolverine  Oil  Co.,  154  Pac.  362. 
The  court,  however,  held  the  tax  to  be  a 
property  tax,  instead  of  an  occupation  tax, 
as  was  decided  in  that  case,  conforming  in 
this  respect  with  the  holding  in  the  case  of 
In  re  Protest  of  Skelton  Lead  &f  Zinc 
Company's  Gross  Production  Tax,  197 
Pac.  495. — Bergin  Oil  cf  Gas  Co.  v.  FI aw- 
ard, 199  Pac.  209. 

Corporation  Franchise  —  Effect  of 
Specific  Charter  Exemption.  —  The 
Illinois  Central  Railroad  Company  sought 
to  avoid  liability  for  the  Illinois  franchise 
tax  based  upon  proportion  of  capital  stock 
represented  by  tangible  property  and 
mileage  in  the  state  to  the  total  of  such 
items.  The  charter  granted  to  the  com- 
pany by  special  act  of  the  legislature,  pro- 
Added  for  the  payment  of  a  gross  earnings 
tax  upon  the  earnings  of  its  lines,  and 
that  the  company  should  be  exempted  from 
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all  taxation  except  as  provided  in  the 
charter.  This  charter  is  expressly  recog- 
nized in  the  present  constitution  of  the 
state.  Under  these  provisions  the  company 
claimed  that  the  imposition  of  the  fran- 
chise tax  was  an  unconstitutional  invasion 
of  its  rights  and  was  invalid. 

The  court  expressed  approval  of  the 
claim  of  exemption,  except  as  hereafter 
stated,  holding  that  this  exemption  ex- 
tended as  well  to  taxation  of  the  fran- 
chises, rights  and  privileges  exercised 
under  its  charter,  as  to  taxation  of  its  phys- 
ical property  and  extended  to  the  franchise 
tax  in  question;  that  to  tax  it  would  be 
an  impairment  of  the  obligation  of  its 
contract  with  the  state,  citing  as  in  point 
Citizens'  Bank  v.  Parker,  192  U.  S.  73. 

The  court,  however,  held  that  as  to  lines 
not  acquired  or  leased  or  operated  by 
virtue  of  its  original  charter,  but  under 
authority  of  later  acts,  the  exemption  did 
not  apply  and  that  such  subsequently  ac- 
quired lines  were  hold  subject  to  the  right 
of  the  state  to  impose  taxes  thereon,  in- 
cluding the  franchise  tax  in  question ;  that 
the  company  held  its  charter  and  non- 
charter  lines  in  a  dual  capacity,  with  dif- 
ferent obligations  as  to  each  class  of  lines. 

The  court  further  held  that  it  was  pos- 
sible to  apply  the  tax,  giving  due  account 
to  the  exempt  lines,  by  an  apportionment, 
and  adjudged  that  the  cause  should  be  re- 
manded with  directions  to  so  proceed. 

The  splitting  up  of  a  corporation  fran- 
chise tax  in  this  way  is  a  novel  idea  in 
applying  such  a  tax,  which  would  appear 
to  be  one  for  exercising  a  single  privilege 
of  existing  in  a  corporate  capacity  and 
carrying  on  business  in  such  capacity. 
The  extent  of  the  physical  property  or 
the  method  of  acquiring  it  would  hardly 
appear  to  affect  an  exemption  specifically 
contracted  for  by  the  state  with  the  cor- 
poration as  a  single  entity. — Illinois  Cen- 
tral Railroad  Co.  v.  Emmerson,  132  N.  E. 
471. 

Corporation  Franchise — "Tangible" 
Property — Leasehot.d.  —  In  Illinois,  a 
franchise  tax  is  imposed  upon  the  amount 
of  authorized  capital  stock  of  foreign  cor- 
porataions  represented  by  the  proportion 
of  the  total  business  done  and  tangible 
property  located  in  the  state.  The  ques- 
tion  at   issue   was   whether   oil    leaseholds 


were  tangible  property  within  the  meaning 
of  the  statute.  The  court  held  that  the 
leaseholds  constituted  a  conveyance  of  a 
right  to  enter  upon  land  for  the  purpose 
of  prospecting  and  operating  for  oil  and 
gas,  laying  pipes  and  building  power  sta- 
tions and  structures  to  produce,  save  and 
care  for  products  taken  therefrom  and 
were  conveyances  of  an  interest  in  the  land  ' 
itself ;  and,  that  as  such  leaseholds  were 
of  an  indefinite  duration,  they  constituted 
freehold  estates  in  land,  which  were  tan- 
gible property.  —  Transcontinental  Oil  Co. 
V.  Emmerson,  131  N.  E.  645. 

Corporation  Franchise — Inequality 
— Method  of  Valuation.  —  A  franchise 
tax  against  a  corporation  in  California  was 
attacked  on  the  grounds  that  it  was  exces- 
sive and  unequal  and  based  upon  a  com- 
putation not  authorized  by  law.  As  to  the 
excessive  and  unequal  character  of  the 
assessment,  the  court,  in  the  absence  of 
fraud  or  mistake,  refused  to  disturb  the 
assessment  made  by  the  taxing  officials,  in 
the  exercise  of  their  discretion.  The  court 
also  found  the  claim  that  the  method  of 
valuation  prescribed  by  law  was  not  fol- 
lowed, to  be  unsupported  either  by  the 
pleadings  or  the  evidence.  Nothing  wa.s 
shown  as  to  the  method  pursued  and,  in 
fact,  no  method  was  provided  in  the  stat- 
ute for  ascertaining  the  net  value  of  the 
assets,  for  the  purpose  of  fixing  the  tax. 
Under  these  circumstances,  the  action  of 
the  taxing  officials  could  not  be  over- 
turned, merely  by  showing  that  if  some 
particular  method  had  been  followed,  the 
assessm.ent  would  have  been  lower. — Pacific 
Coast  S.  S.  Co.  V.  Richardso^i,  198  Pac. 
1034. 

Corporation  Franchise  —  Foreign 
Corporation  —  Basis  of  Tax.  —  A  Wis- 
consin manufacturing  corporation,  doing 
both  interstate  and  intrastate  business  in 
Montana,  increased  its  total  capital  stock. 
The  secretary  of  state  refused  to  accept  a 
certified  copy  of  the  certificate  of  increase, 
unless  the  corporation  paid  a  fee  upon  the 
total  increase  in  capital  stock.  The  court 
held  that  it  must  now  be  deemed  settled 
that  a  statute  which  imposed  a  tax  upon 
the  total  capital  stock  of  a  foreign  cor- 
poration, when  only  a  portion  thereof  was 
represented   by    property    and   business   in 
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the  state,  was  invalid ;  that  when  the  cor- 
poration was  engaged  in  interstate  com- 
merce in  whole  or  in  part,  such  statute 
violated  the  commerce  and  due  process 
clauses  of  the  federal  constitution ;  and 
that  a  statute  might  escape  this  condem- 
nation only  if  it  imposed  a  tax  upon  the 
proportion  of  the  total  capital  stock  repre- 
sented by  the  property  and  business  of  a 
corporation  in  the  state  imposing  the  tax. 
or  if  it  provides  a  reasonable  maximiun 
charge,  to  be  imposed  without  reference  to 
the  total  capital  stock. — /.  /.  Case  Thresh- 
ing Mach.  Co.  V.  Stewart,  199  Pac.  909. 


This  same  statute  was  under  considera- 
tion in   the  case  of  the  General   Electric 
Company,  a  New  York  corporation,  which 
also  had  increased  its  total  capital  stock. 
For   the   purpose   of   the   case,    the    court 
deemed    the   business   of   the   company    in 
Montana   to   be    entirely   intrastate.      The 
court  also  held  here  that  the  statute  was 
invalid,    stating    that    the    United    States 
Supreme  Court  had  repeatedly  held,  that 
a  statute  imposing  upon  foreign  corpora- 
tions seeking  to  do  business  in  a  state,  an 
excise  tax  or  license  fee,   computed  upon 
the  entire  capital  stock,  when  only  a  part 
Avas   represented   by   property-    owned    and 
business  conducted  in  the  state,  was  essen- 
tially and   for   every   practical   purpose  a 
tax  on  the  entire  property  of  the  corpora- 
tion, because  its  capital  stock  represented 
all  of  its  property,  wherever  located  ;  that 
a  state  could  not  tax  property  outside  of 
its   territorial    limits ;    and    that    a   statute 
which  attempted  to  authorize  the  impostiou 
of  a  such  a  tax  or  fee,  computed  upon  the 
I    entire  capital  stock,  where  only  a  portion 
I    thereof  was  represented  by  property  located 
i    and  business  transacted  in  the  state  levy- 
I     ing  the  tax,  was  violative  of  the  due  pro- 
1    cess  clause  of   the  federal   constitution. — 
General  Electric  Co.  v.  Stewart.  199  Pac. 
\    911. 

I        Inheritance,    State  —  Proceeds    of 
I    Life  Insurance. — The  validity  of  a  Wis- 
!    consin  act,  providing  that  insurance,  pay- 
'    able  upon  the  death  of  any  person,  shall 
be  deemed  a  part  of  his  estate,  and  be  tax- 
able to   the    person    entitled    thereto,   was 
drawn  in  question,  in  the  case  of  insurance 
j    policies  taken  out  prior  to  the  passage  of 
I    the  act,  the  taxation  of  which  thereunder 


was  claimed  a  denial  of  due  process.  It 
was  urged  that  the  transfer  in  question 
took  place  at  the  tune  the  policies  were 
taken  out  and  hence  the  proceeds  did  not 
become  a  part  of  the  estate,  as  they  went 
directly  to  the  beneficiary'  under  the  poli- 
cies. 

The  court  reviewed  the  Wisconsin  law 
as  to  the  nature  of  insurance  and  the  rights 
of  the  insured  and  the  beneficiaries,  show- 
ing that  in  this  state  the  law  had  always 
been  that  the  beneficiary  had  only  a  quali- 
fied interest  in  the  insurance  contract, 
which  was  subject  to  defeat  by  the  in- 
sured, prior  to  death ;  that  therefore  the 
transfer  involved  took  effect  at  death  and 
Avas  properly  within  the  scope  of  inheri- 
tance tax  laws.  The  statute  was  held  un- 
objectionable on  the  constitutional  grounds 
suggested. 

The  court  further  observed  that  even 
assuming  that  the  interest  of  the  husband 
had  been  transferred  to  his  widow,  prior 
to  his  death,  it  would  still  be  taxable  as  a 
transfer  in  contemplation  of  death. 

Mr.  Harrington  of  the  Wisconsin  tax 
commission  calls  attention  to  the  fact  that 
this  decision  is  not  to  be  considered  a  de- 
parture from  decisions  in  other  states,  hold- 
ing that  life  insurance  is  not  taxable  as 
part  of  the  estate,  except  in  cases  where 
the  proceeds  are  payable  specifically  to  the 
estate;  that  the  Wisconsin  court  upheld 
that  doctrine  in  State  v.  B alien,  143  Wis. 
512. 

The  point  here  is  that  the  court  held 
that  the  proceeds  do  not  have  to  be  a  part 
of  the  estate  to  be  subject  to  inheritance 
tax,  if  the  legislature  so  wills.  —  State  v. 
Allis,  184  N.^W.  381. 

Inheritance,  State  —  Community 
Property — Retroactive  Statute. — In  a 
California  case  it  appeared  that  a  husband 
made  a  transfer  in  1913  of  community 
property  to  his  wife  in  contemplation  of 
death,  at  which  time  the  1913  Inheritance 
Tax  Act  was  in  force,  but  he  did  not  die 
until  1919,  after  that  act  had  been  re- 
pealed and  when  the  1917  Inheritance  Tax 
Act  was  in  force.  The  Supreme  Court 
was  called  upon  to  decide  whether,  be- 
cause of  the  repeal  of  the  1913  act,  the 
transfer  was  taxable  at  all,  and  if  so, 
which  act  was  applicable.  It  held  that  the 
tax  was  imposed  upon  the  transfer  and  re- 
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lated  back  to  the  time  when  the  transfer 
was  made,  but  was  not  payable  until  the 
death  of  the  transferor,  and  as  the  1917 
act  contained  a  saving  clause  that  specifi- 
cally reserved  the  rights  of  the  state  under 
the  provisions  of  the  1913  act,  the  trans- 
fer was  taxable  under  that  act. — Chambers 
v.  Gibb,  198  Pac.  1032. 

Inheritance,  State — Trusts — Power 
OF  Revocation  as  Affecting  Applica- 
tion OF  the  Taxing  Statute. — The  New 
York  courts  have  been  wrestling  with  the 
question  of  the  application  of  the  transfer 
tax  law  to  trust  estates  created  under 
variously  worded  instruments,  as  to  whether 
the  tax  applies  as  to  an  estate  or  interest 
"  intended  to  take  effect  in  possession  or 
enjo}Tnent  at  or  after  such  death."  The 
decisions  have  evidenced  considerable  dif- 
ference of  view. 

The  point  of  general  interest  appears  to 
be  as  to  the  effect  of  a  clause  in  the  deed 
of  trust  permitting  revocation  during  the 
lifetime  of  the  grantor;  whether  this  in 
itself  is  sufficient  to  render  the  grant  one 
inter  vivos  and  thus  not  within  the  taxing 
provisions.  The  question  in  controversy  is 
to  be  considered  wholly  aside  from  that 
often  merged  with  it,  of  whether  the  gift 
is  in  contemplation  of  death. 

The  Surrogate's  court  of  Westchester 
county  passed  upon  a  case  in  which  trusts 
were  created  for  the  benefit  of  life  tenants, 
with  direction  to  the  trustee,  upon  the 
death  of  the  beneficiaries,  to  pay  the  prin- 
cipal to  certain  named  remaindermen. 
Each  deed  reserved  the  right  in  the  donor 
to  assent  to  a  change  in  the  securities  held 
by  the  trustee  and  further  reserved  the 
right  to  revoke  the  said  deeds  of  trust,  by 
a  last  will  or  by  other  instrument  in  writ- 
ing. 

The  Surrogate  delivered  an  exhaustive 
opinion,  in  which  the  point  involved  is 
treated  as  having  not  been  directly  passed 
upon  by  the  Court  of  Appeals  and  the 
analysis  of  the  cases  bearing  upon  it  is 
particularly  interesting. 

The  conclusions  are  that  the  reservation 
of  power  of  revocation,  with  other  reserved 
powers,  not  affecting  the  control  or  use  of 
the  funds,  showed  the  intention  of  the 
donor  to  make  a  complete  transfer,  to  take 
effect  in  possession  and  enjoyment  at  the 
date  of  the  deeds;  that  the  title  passed  to 


the  trustees  and  the  beneficial  interest 
passed  to  the  donees,  free  from  control  or 
domination  by  the  donor ;  that  the  test  of 
whether  the  transfer  is  taxable  depends 
upon  whether  the  enjoyment  takes  effect 
in  the  lifetime  of  donor  or  at  his  death ;  if 
the  former,  it  is  not  txxable,  if  the  latter, 
it  is ;  that  the  reserved  power  of  revocation  , 
in  the  instant  cases  did  not  bring  the 
transfers  within  the  rule  laid  down  in 
Matter  of  Bostwick,  160  N.  Y.  489,  nor 
was  it  evidence  of  intention  to  postpone 
the  legal  enjoyment. 

The  gifts  were  therefore  held  not  to 
come  within  the  provisions  of  the  statute 
taxing  transfers  intended  to  take  effect  in 
possession  and  enjoyment  at  the  death  of 
the  decedent. — Matter  of  transfer  tax  upon 
Estate  of  Eva  S.  Cochran,  Surrogate's 
Court,  Westchester  County,  Nov.  4,  1921. 
See  N.  Y.  Law  Journal,  Nov.  14,  1921. 
See  also  Matter  of  Estate  of  Isaac  H. 
Wing,  N.  Y.  Law  Journal,  Nov.  9,   1921. 

The  Surrogate  of  Bronx  County  had 
under  consideration  a  trust  created  by  a 
deed  which  provided  for  payment  of  the 
income  to  the  grantor  for  life  and  upon 
his  death  for  payment  of  the  principal  to 
the  grantee.  A  proviso  permitting  grantee 
to  demand  the  principal  at  any  time  dur- 
ing the  lifetime  of  the  donor  was  claimed 
to  render  the  gift  one  not  taking  effect  at 
death  and  hence  not  taxable,  but  this  con- 
tention was  denied  and  the  trust  held  sub- 
ject to  tax.  Here  also  there  was  a  reser- 
vation to  the  grantor  to  terminate  the  trust 
at  any  time  during  his  lifetime,  but  the 
failure  to  exercise  it  was  held  not  of  itself 
sufBcient  to  justify  the  conclusion  that  the 
gift  took  effect  in  possession  and  enjoy- 
ment only  at  the  death  of  the  decedent, 
{Matter  of  Masury,  28  App.  Div.  580; 
159  N.  Y.  SZ2).— Matter  of  Estate  of  Ed- 
ivard  Flynn,  Surrogate's  Court,  Bronx 
County,  Nov.  14,  1921.  See  N.  Y.  Law 
Journal,  Nov.  18,  1921. 

Inheritance,  State  —  Check  Drawn 
Prior  to  Death. — In  a  recent  California 
case  the  court  held  that  a  check  drawn  by 
a  depositor  shortly  before  his  death,  in 
satisfaction  of  a  debt,  constituted  an  as- 
signment of  the  account  and  that  the  in- 
heritance tax  law  did  not  apply  to  the 
transfer. — Dunlap  v.  Commercial  National 
Bank  of  Los  Angeles,  195  Pac.  688. 
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Inheritance,  State  —  Residence. — 
This  was  a  proceeding  brought  to  collect 
an  inheritance  tax  in  California.  The  dece- 
dent had  two  dwellings,  one  in  California 
and  the  other  in  Wisconsin.  In  1912  he 
registered  and  voted  in  California,  at 
which  time  he  declared  himself  to  be  a 
resident  of  that  state,  and  it  was  upon  this 
fact  that  the  state  based  its  claim  that  the 
decedent  was  a  resident  of  California.  It 
was  sho\\-n  that  the  decedent  did  not  there- 
after vote  in  California;  that  in  the  fol- 
lowing year  he  wrote  a  letter  to  his  son  in 
which  he  stated  his  decision  not  to  take  up 
a  citizenship  in  California;  that  in  subse- 
quent business  dealings  he  declared  him- 
self to  be  a  resident  of  Wisconsin ;  that  at 
the  time  of  the  making  of  his  will,  in  1915, 
he  declared  positively  that  he  was  a  resi- 
dent of  Wisconsin  and  his  will  so  stated; 
that  by  his  direction  and  with  his  full 
knowledge,  certain  provisions  were  in- 
cluded in  the  will  consisting  of  bequests 
to  eleemosynary  institutions  which  were  in 
conflict  with  California  laws;  that  the 
decedent  was  taxed  upon  his  intangible 
property  in  Wisconsin,  and  that  there  was 
no  evidence  of  any  taxation  of  such  prop- 
erty in  California.  The  court  held  that 
the  above  facts  established  the  decedent's 
residence  as  being  in  Wisconsin.  —  Cham- 
bers V.  Hathaway,  200  Pac.  931. 

Taxable  Property  —  Seat  in  Stock 
Exchange.  —  The  United  States  Supreme 
Court  was  appealed  to  to  reverse  the  de- 
cision of  the  Ohio  court  which  held  a 
membership  in  the  New  York  Stock  Ex- 
change, held  by  a  resident  of  that  state, 
taxable  at  his  residence  as  personal  prop- 
erty (126  N.  E.  57). 

The  question  was  presented  as  involving 
a  denial  of  due  process,  in  that  the  right 
was  so  inseparably  connected  with  specific 
real  estate  in  New  York  that  its  taxable 
situs  must  be  regarded  as  not  within  the 
jurisdiction  of  Ohio.  The  court  held  that 
the  valuable  privilege  was  not  confined  to 
the  real  estate  of  the  stock  exchange  but 
was  a  right  which  enabled  the  owner  to 
conduct  a  lucrative  business  at  his  oflSce  in 
Cincinnati ;  that  the  membership  was  per- 
sonal property,  and  being  without  fixed 
situs,  had  a  taxable  situs  at  the  domicile 
of  the  owner.  The  claimed  analogy  to 
Louisville    (^  Jeffersonville  Ferry   Co.   v. 


Kentucky,  188  U.  S.  385,  was  not  accepted, 
as  the  property  involved  in  that  case  was  a 
public  franchise,  held  to  be  an  incorporeal 
heriditament  in  the  nature  of  real  prop- 
erty and  to  have  no  taxable  situs  outside 
the  granting  state. 

The  possibility  of  double  taxation 
through  the  liability  to  taxation  of  the 
membership  in  New  York  {Rogers  v.  Hen- 
nepin County,  240  U.  S.  184,  191)  did 
not  affect  the  question,  as  exemption  from 
double  taxation  is  not  guaranteed  by  the 
Fourteenth  Amendment  whether  by  one 
state  or  two  states. 

Denial  of  equal  protection  could  not  be 
predicated  on  the  failure  to  tax  other 
brokers  in  the  same  city  on  their  member- 
ships in  the  local  stock  exchange,  as  such 
failure  might  be  accidental  or  due  to  negli- 
gence of  subordinate  officers.  If  such 
failure  was  due  to  state  action,  there  was 
sufficient  advantage  in  the  membership  in 
question  over  local  memberships  to  support 
the  presumption  that  some  fair  reason  ex- 
isted to  justify  the  exemptions  of  local 
memberships. 

The  contention  that  the  taxation  consti- 
tuted a  burden  on  interstate  commerce  was 
held  groundless,  as  ordinarily  property 
taxation,  imposed  upon  property  employed 
in  interstate  commerce,  did  not  amount  to 
an  unconstitutional  burden  upon  the  com- 
merce itself. — Cleveland  etc.  Railivay  Co. 
V.  Backus,  154  U.  S.  439,  445.  The  judg- 
ment was  affirmed.  Mr.  Justice  Holmes 
expressed  the  dissent  of  himself  and  two 
associates,  observing  that  he  thought  the 
right  in  question  was  in  foundation  and 
substance  a  right  to  enter  the  New  York 
Stock  Exchange  building  and  do  business 
there,  the  rest  being  incidental,  and  that 
such  right  was  localized  in  New  York. — 
Anderson  v.  Durr,  U.  S.  Sup.  Ct.,  Nov.  7, 
1921.     See  Bui.  V,  300. 

"  Tax  "  —  Special  Assessments.  —  A 
county  drainage  district  filed  a  petition  for 
a  writ  of  mandamus,  directing  the  com- 
missioner of  public  lands  of  New  Mexico 
to  issue  vouchers  for  the  pavement  of  drain- 
age assessments  against  certain  lands 
granted  to  New  Mexico  by  the  United 
States  for  common  school  purposes  and 
confirmed  by  the  Enabling  Act  specifying 
the  terms  and  conditions  upon  which  said 
grants  were  made  and  the  means  and  man- 
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ner  of  enforcing  such  terms  and  condi- 
tions, and  also  certain  lands  for  the  benefit 
of  the  Agricultural  College.  The  petition 
was  bottomed  on  the  provisions  of  Chapter 
69,  Laws  1917,  as  amended  by  Chapter  87, 
Laws  1919,  which  made  certain  provisions 
of  the  drainage  act  specifically  applicable 
to  lands  owned  by  the  State  of  New  Mex- 
ico, and  directed  the  commissioners  of 
public  lands  to  issue  proper  vouchers,  pay- 
able out  of  the  income  derived  from  lands, 
of  the  class  benefited,  for  the  payment  of 
the  assessments  made. 

The  court  held  that  a  specific  assessment 
of  property  for  improvements,  the  cost  of 
which  is  assessed  against  the  property,  is 
not  a  tax  within  the  constitutional  sense 
and  that  therefore  the  assessments  in  ques- 
tion were  not  invalid  because  "  taxes  "  on 
state  property,  which  were  prohibited  by 
the  state  constitution.  The  court,  however, 
held  the  statute  applying  the  drainage  act 


to  state  lands  unconstitutional,  because, 
under  the  terms  of  the  Enabling  Act,  as 
accepted  and  confirmed  by  the  constitution 
of  the  state,  it  was  not  the  intention  that 
the  state  was  to  have  power  to  improve  the 
granted  lands  at  the  expense  of  the  lands 
or  the  income  derived  therefrom.  —  Lake 
Arthur  Drainage  Dist.  v.  Field,  State 
Com'r  of  Public  Lands,  199  Pac.  112. 

Exemption — Institutiox  of  "  Purely 
Public  Charity  ".  —  The  incorporated 
Scottish  Rite  Benevolent  Association,  a 
Masonic  order,  organized,  according  to  its 
charter,  to  provide  for  the  relief  of  needy 
Masons,  their  wives,  widows,  mothers,  and 
children,  etc.,  was  held  not  an  institution 
of  "  purely  public  charity ",  within  the 
Texas  constitution ;  so  that  its  property 
was  subject  to  taxation  by  the  city  wherein 
located. — City  of  Houston  v.  Scottish  Rite 
Benev.  Ass'n,  233  S.  W.  551. 
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Address  orders  and  inquiries  to  A.  E. 
Holcomb,  Secretary,  195  Broadway,  New 
York,  N.  Y. 
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The  federal  revenue  law  which  was  pro- 
duced after  so  much  study  and  discussion 
can  hardly  be  regarded  as  satisfactory. 
Indeed,  in  view  of  the  amount  of  time 
spent  on  it  the  result,  although  in  some 
respects  an  improvement  on  earlier  laws,  is 
far  from  ideal. 

The  two  points  at  which  the  average 
person  would  probably  raise  greatest  ob- 
jection are  the  retention  of  the  high  rates 
on  incomes  and  the  need  of  still  further 
sunplification  in  the  law  and  the  Treasury 
Decisions.     True,  the  average  person  will 


be  unalTected  by  the  high  rates,  but  there 
appears  to  be  a  general  feeling  that  these 
rates  are  in  part  responsible  for  the  present 
business  depression.  This  view  of  the 
current  industrial  collapse  is  inadequate, 
but  it  is  highly  desirable  to  avoid  at  such 
a  time  even  the  appearance  of  the  repres- 
sion which  may  come  from  excessive  rates 
of  taxation  on  the  results  of  effort,  indus- 
try and  thrift.  The  Secretary  of  the 
Treasury,  in  his  recent  annual  report, 
stresses  the  restraining  effect  of  high  tax 
rates  on  the  free  transfer  of  property 
which  has  been  held  for  a  long  time  by 
the  present  owner.  Sale  to  younger  and 
more  energetic  men  involves  such  a  pen- 
alty, while  the  present  or  even  the  proposed 
tax  rates  apply,  that  transfers  of  such 
property  are  not  made  and  enterprise  lan- 
guishes. 

The  administrative  consequences  of  high 
tax  rates  were  apparently  overlooked  by 
the  bloc  which  finally  secured  the  enact- 
ment of  the  rate  schedules  of  the  present 
law.  Animated  by  the  desire  to  compel  a 
relatively  large  contribution  from  the  hold- 
ers of  large  amounts  of  wealth,  they  failed 
to  take  account  of  two  very  important  effects 
of  high  rates — first,  the  rapid  transfer  of 
wealth  into  non-taxable  securities,  and 
second,  the  constant  incentive  to  evasion. 
In  the  bracket  "  Incomes  of  $300,000  and 
over  ",  the  taxable  investment  income  de- 
clined from  $746,614,951  in  1916  to 
$328,360,613  in  1919;  in  the  bracket 
"$100,000  to  $300,000",  the  drop  was 
from  $602,853,543  in  1916  to  $427,910,905 
in  1919.  During  the  same  period  the  total 
investment  income  of  all  classes  increased 
by  more  than  $700,000,000.  We  have  no 
adequate  explanation  of  this  shrinkage,  but 
the  fact  remains  that  it  occurred,  and  it 
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seems  probable  that  the  continued  high  tax 
rates  were  a  factor  in  the  case. 

With  regard  to  the  second  point,  the 
desire  for  simplicity,  the  average  person  is 
likely  to  fail  in  appreciation  of  the  fact 
that  ajiy  tax  law  must  be  adequately  com- 
prehensive, from  the  standpoint  of  the  ob- 
jects to  be  taxed  under  it.  Income  and 
profits,  in  our  modern  industrial  society, 
are  very  complex  concepts,  and  the  tax 
laws  cannot  in  justice  to  all  be  more  simple 
than  the  economic  facts  with  which  they 
deal.  The  federal  revenue  laws  have 
been  more  complicated,  however,  than 
these  considerations  require,  and  the  pres- 
ent law  carries  recognition  of  this  condi- 
tion in  the  creation  of  a  tax  simplification 
board,  which  is  charged  with  the  duty  of 
"  investigating  the  procedure  of  and  the 
forms  used  by  the  Bureau  (of  Internal 
Revenue)  and  make  recommendations  with 
respect  to  the  simplification  thereof."  The 
recommendations  of  this  board,  together 
with  the  relief  which  will  be  afforded  by 
the  new  provision  for  final  determination 
of  the  tax  due,  will  greatly  improve  the 
administration  of  the  law  and  the  attitude 
of  taxpayers  toward  it. 


The  inquiry  into  the  finances  of  public 
education  to  which  we  refer  on  another 
page  promises  to  be  a  very  important  un- 
dertaking. People  often  talk  rather  loosely 
about  increasing  the  efficiency  of  goveni- 
ment,  about  increasing  the  amount  of  ser- 
vice which  the  taxpayer  is  to  receive  for 
every  dollar  paid  in  taxes,  and  other  pleas- 
ant and  desirable  improvements  in  public 
administration.  The  fact  of  the  matter  is, 
however,  that  there  are  few  points  at  which 
anyone  could,  offhand,  intelligently  suggest 
public  economies  or  improvements  in  ad- 
ministrative efficiency  that  would  figure 
very  largely  in  the  tax  rate.  That  is  to 
say,  most  people  know  so  little  about  the 
actual  facts  of  governmental  cost  that 
their  recommendations  and  demands  for 
improvement  become  mere  random  guesses, 
a  fact  that  is  all  too  apparent  to  the 
seasoned  political  campaigner  who  rides 
into  office  on  an  economy  wave. 

The  investigation  into  educational  fi- 
nance, however,  will  give  us  all  something 
definite,  tangible  and  accurate  to  think 
about,  so  far  as  the  scope  and  the  cost  of 
our  educational  system  is  concerned.    There 


appear  to  be  funds  available  in  amount 
sufficient  to  make  the  investigation  on  a 
comprehensive  scale,  and  the  results,  when 
obtained,  will  enable  us  for  the  first  time 
to  form  an  intelligent  judgment  as  to  the 
cost  of  our  educational  system  and  the  re- 
lation of  this  cost  to  the  total  of  govern- 
mental costs.  Intelligent  economies  in 
cost  and  advances  in  the  efficiency  of  our  \ 
system  of  public  education  can  only  be 
effected  on  the  basis  of  such  knowledge  of 
all  of  the  facts  as  this  study  will  afford. 

THE  SECRETARY  SAYS 

That  now  is  a  good  time  to  send  him 
that  very  necessary  remittance,  covering 
dues  for  the  year  ending  June  30,  1922,  or 
1921,  if  you  have  overlooked  it  for  so 
long. 

That  publication  of  the  voliune  covering 
the  1921  conference,  held  at  Bretton  Woods 
is  progressing — slowly,  to  be  sure,  but  the 
nvunber  of  different  kinds  of  reasons  for 
delay  is  legion. 

That  upon  publication,  a  very  sizable 
bill  w-ill  fall  due  for  pa^-ment,  and  thus 
good  reason  exists  why  you  should  pay 
your  dues  at  this  time. 

That  the  interest  of  those  responsible 
for  the  conduct  of  the  association's  affairs, 
and  the  necessary  effort  to  keep  up  the 
publications  and  correspondence  are  might- 
ily sustained  by  a  feeling  that  the  members 
have  a  definite  regard  for  the  undertaking. 
This  is  best  displayed  by  prompt  attention 
to  dues,  which  again  emphasizes  the  plea 
for  consideration  of  this  stimulating  token 
of  your  regard  for  the  welfare  of  the 
Association. 

MEMBERSHIP  NOTES 

The  Macmillan  Company  has  just  issued 
the  ninth  revised  edition  of  Professor  E. 
R.  A.  Seligman's  well-known  Essays  in 
Taxation.  The  fourth  edition  of  The 
Shifting  and  Incidence  of  Taxation,  by  the 
same  author,  will  shortly  be  issued  by  the 
Columbia  University  Press. 


Mr.  B.  W.  Baer  has  been  appointed  a 
member  of  the  South  Dakota  Tax  Com- 
mission to  fill  the  vacancy  caused  by  the 
death  of  Mr.  H.  C.  Preston. 
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Mr.  George  W.  Sparks,  who  was  ap- 
pointed State  Tax  Commissioner  of  Dela- 
ware, died  shortly  after  assuming  office, 
and  was  succeeded  by  M,  Howard  Jester. 


Professor  R.  M.  Haig  of  Columbia 
University  has  been  appointed  as  a  mem- 
ber of  a  commission  on  educational  finance 
in  the  United  States.  This  commission 
will  conduct  an  extensive  inquiry  into  the 
cost  of  public  education  and  the  public 
resources  available  to  meet  this  cost. 


George  E.  Wallace  was  superseded  Jan- 
uary 1  as  State  Tax  Commissioner  of  North 
Dakota  by  C.  C.  Converse. 


Melvin  G.  Morse  resigned  as  Commis- 
sioner of  Taxes  of  the  State  of  Vermont, 
on  November  30,  and  was  succeeded  by 
Col.  Fred  B.  Thomas,  of  Montpelier. 


The  thirty-fourth  annual  meeting  of  the 
American  Economic  Association  was  held 
at  Pittsburgh,  December  27-30.  One  ses- 
sion was  devoted  to  the  finances  of  the 
United  States,  at  which  the  principal  paper 
was  given  by  Professor  Seligman.  The 
two  outstanding  fiscal  problems  discussed 
were  the  payment  of  the  Allied  debts  and 
the  reform  of  federal  taxation. 


Mr.  Douglas  Sutherland  has  written  for 
the  Civic  Federation  of  Chicago  a  very  in- 
teresting bulletin  on  federal  aid.  This 
study  is  published  as  a  supplement  to  Bul- 
letin 44  of  the  regular  series  issued  by  the 
Federation.  It  emphasizes,  on  the  basis  of 
the  present  tendency  in  the  United  States 
and  the  experience  of  foreign  countries, 
the  importance  of  a  thorough  investigation 
of  the  facts  and  the  formulation  of  a  sound 
policy  before  proceeding  farther  with  a 
host  of  miscellaneous  but  costly  projects. 
This  accords  with  the  resolution  adopted  at 
the  Bretton  Woods  Conference. 

AMONG  THE  STATES 

The  legislative  committee  recently  ap- 
pointed by  the  Ohio  legislature  for  the 
purpose  of  undertaking  once  more  the  for- 
mulation of  a  suitable  program  of  reform 
has  admitted  its  state  of  bankruptcy  and 
j  has  disbanded.  The  committee  began  with 
I     the  public  announcement  that  in  view  of 


the  present  cost  of  government,  including 
interest  and  sinking  fund  charges,  no  re- 
duction in  tax  rates  could  be  expected  for 
years,  even  if  a  program  were  adopted.. 
After  several  fruitless  sessions  the  com- 
mittee broke  up  with  the  admonition  to- 
everyone  to  seek  to  effect  greater  economies, 
in  governmental  cost,  in  order  that  the- 
cities  might  live  within  their  income.  The- 
greatest  problem  in  Ohio  is  not  the  high, 
tax  burden,  but  the  inequitable  distribution 
of  it  under  the  present  system.  This  ele- 
mentary fact  was  apparently  lost  sight  of 
entirely  by  the  committee. 


The  Wisconsin  Tax  Commission  has 
issued  Bulletin  Number  10  in  the  Muni- 
cipal Finance  Statistics  series.  This  Bul- 
letin deals  with  Uniform  Municipal  Ac- 
counting, a  form  of  supervision  which  was 
begun  in  1911.  To  the  present  sixty  cities 
and  forty-five  counties  have  voluntarily 
adopted  the  uniform  system  prepared  by 
the  tax  commission.  In  addition,  one  him- 
dred  and  fifty  audits  have  been  made  at 
the  request  of  other  cities,  at  the  request  of 
local  officials  or  of  interested  taxpayers. 
The  results  of  the  audits  and  installations 
made  during  the  decade  are  thus  sunamar- 
ized  by  the  report: 

"  In  addition  to  disclosing  irregularities 
resulting  from  ignorance  of  the  law,  the 
audits  completed  by  the  department  have 
brought  to  light  actual  cash  shortages  in 
excess  of  one  hundred  thousand  dollars 
resulting  from  wilful  intent  upon  the  part 
of  officials  to  misappropriate  public  funds- 
The  discovery  of  the  shortages  usually  re- 
sulted in  the  conviction  of  the  official  and 
the  recovery  of  the  amount  misappropri- 
ated. In  many  instances  where  discrep- 
ancies were  found,  the  general  laxity  of  the 
governing  bodies  was  in  part  responsible- 
for  the  default  by  making  it  possible  for 
dishonest  officials  to  cover  up  manipulations- 
extending  over  a  period  of  years.  In  some- 
cases  officers  were  not  held  to  a  proper 
accounting  during  their  entire  tenure  of 
office  and  in  others,  the  systems  of  account- 
ing in  use  were  such  as  to  encourage  them 
to  acts  of  misconduct.  In  both  of  these 
matters  it  is  entirely  within  the  province- 
of  the  town  or  village  board,  city  council 
or  county  board  to  correct  the  situation  by- 
authorizing  an  audit  by  this  department  or 
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by  requesting  the  installation  of  the  state 
•uniform  system  of  municipal  accounts." 

Mr.  Edward  P.  Tobie  sends  the  follow- 
ing summary  of   the  matters  discussed  by 

rfhe  Rhode  Island  Tax  Officials'  Association 

.  in  The  recent  annual  meeting : 

*■*  Rhode  Island  has  a  constitutional  pro- 
vision for  the  assessment  of  a  poll  tax  of 
one   dollar,    or   so  much    thereof   as   with 

^  other  taxes  shall  amount  to  one  dollar,  on 

--.every  person  who,  if  registered,  would  be 

'qualified  to  vote '. 

"  Whether  this  provision  of  the  constitu- 
tion precludes  the  assessment  of  a  poll  tax 
upon  any  other  class  of  residents  of  Rhode 
Island  than  qualified  electors  is  a  question 
•u-hich  the  tax  assessors  and  collectors  of 
the  state  are  anxious  to  have  judicially  de- 
termined, preparatory  to  the  enactment  of  a 
aiew  poll  tax  statute. 

"  The  Rhode  Island  Tax  Officials'  Asso- 
•ciation,  composed  mainly  of  city  and  town 
.assessors,  has  been  investigating  this  sub- 
ject through  a  committee  which  made  its 
report  at  the  annual  meeting  of  the  Asso- 
■ciation  on  December  14th.  The  report  of 
the  committee  indicated  that  both  the  con- 
stitution and  the  present  statute  were  sus- 
ceptible of  a  variety  of  interpretations,  and 
the  Association  authorized  the  committee  to 
obtain,  through  the  Governor,  an  opinion 
from  the  Supreme  Court  as  to  the  exact 
•intent  and  meaning  of  the  constitution,  and 
.as  to  how  far  the  legislature  could  go  in 
taxing  other  classes  of  polls  than  that  men- 
tioned in  the  poll  tax  provision,  or  in  im- 
posing a  rate  of  more  than  one  dollar.  It 
is  expected  that  an  attempt  will  be  made 
to  secure  a  court  opinion  before  the  ad- 
journment of  the  1922  session  of  the  Gen- 
eral Assembly. 

"  The  Association  had  as  its  principal 
guest  Hon.  William  H.  Blodgett,  Tax 
'Commissioner  of  Connecticut,  who  spoke 
on  tax  problems  in  his  state.  David  W, 
Creelman,  State  Supervisor  of  Local  Taxa- 
tion in  Massachusetts,  explained  the  poll 
tax  law  of  that  state.  A  committee  on  a 
uniform  method  of  assessing  automobiles 
Tvas  appointed,  with  instructions  to  report 
iit  the  next  meeting.  The  1921  officers 
were  re-elected,  including  Samuel  N. 
Smith  of  Little  Compton  as  president,  and 
Edward  P.  Tobie,  chief  clerk  of  the  Board 
of  Tax  Commissioners,  as  secretary." 


TAXPAYER'S   PARADISE 


Philosophers  and  dreamers  have  given 
us  many  pictures  of  Utopia,  from  which 
all  economic  worries  and  troubles  have 
been  banished.  These  idealistic  visions 
have  never  been  realized,  and  doubtless 
never  will  be.  The  state  of  Wisconsin 
presents  one  instance,  however,  of  a  real- 
ized Utopia  for  the  weary  taxpayer.  The 
town  of  Plover,  in  Portage  County,  will 
have  a  property  tax  rate  of  .0000  for 
state,  county  and  town  purposes  in  the 
year  1921-22.  This  situation  arises  from 
the  fact  that  the  town's  share  of  the  in- 
come tax  paid  by  certain  paper  mill  com- 
panies will  more  than  take  care  of  all 
local  expenses.  A  small  school  tax  levy 
is  made  because  of  the  fact  that  the  town 
embraces  parts  of  eleven  diff'erent  school 
districts,  each  with  a  different  rate.  The 
town  treasury  possesses  funds  sufficient  to 
pay  the  school  levies,  but  for  administra- 
tive reasons  arising  from  the  fact  that  the 
rates  vary  widely  in  the  different  school 
districts,  this  tax  was  not  paid  as  were  the 
others. 

This  situation,  attractive  as  it  may  seem 
from  the  standpoint  of  the  farmer  or  other 
property-holder  of  Plover,  Wisconsin,  is  an 
excellent  illustration  of  the  difficulty — and 
the  possible  demoralization  —  which  may 
come  from  the  use  of  the  income  tax  as  a 
source  of  local  revenues.  Incidentally,  the 
school  district  situation  in  this  town  is  an 
illuminating  revelation  of  the  local  admin- 
istrative chaos  which  has  frequently  ham- 
pered seriously  any  effort  toward  more 
efficient  public  administration. 

AN  INQUIRY  INTO 
EDUCATIONAL  FINANCES 

The  National  Tax  Association  has  long 
been  interested  in  the  problem  of  public 
expenditures.  Their  growth  has  put  a 
tremendous  strain  upon  our  revenue  ma- 
chinery and  has  accentuated  greatly  the 
whole  tax  problem.  For  many  years  the 
protests  and  warnings  of  the  Tax  Associa- 
tion were  those  of  a  voice  crying  in  the 
wilderness  but,  fortunately,  the  situation  is 
gradually  attracting  general  attention. 

One  of  the  groups  which  has  lately  come 
to  realize  the  necessity  for  a  broad  and  in- 
telligent survey  of  expenditures  is  made 
up  of  those  interested  in  public  education. 
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In  the  past  the  school  men  have  not  always 
shown  an  appreciation  of  their  particular 
problem  as  a  part  of  the  general  problem. 
They  have  sometimes  been  prone  to  push 
their  interests  without  a  full  regard  for  the 
other  elements  in  the  situation.  It  is  par- 
ticularly interesting,  therefore,  to  learn  of 
the  inauguration,  upon  the  initiative  of  the 
school  men  themselves,  of  an  inquiry  into 
Educational  Finance  in  all  of  its  ramifi- 
cations including  the  relationship  of  school 
expenditures  to  public  expenditures  in  gen- 
eral. Those  in  charge  of  this  new  inquiry 
are  eager  to  secure  the  cooperation  of  the 
National  Tax  Association  and  it  has  been 
suggested  that  a  committee  from  this  Asso- 
ciation might  be  appointed  to  make  such 
cooperation  effective.  Members  of  the 
Association,  particularly  those  in  public 
office,  may  receive  requests  for  certain  sta- 
tistical information  from  this  inquiry.  It 
is  to  be  hoped  that  the  facts  will  be  made 
available  as  freely  as  possible.  Such  a 
study  should  prove  of  great  value  in  mak- 
ing clear  the  exact  limitations  under  which 
we  must  operate  in  the  years  which  lie 
directly  ahead. 

The  following  paragraphs,  taken  in 
large  part  from  the  official  announcement 
of  the  inquiry,  will  indicate  more  fully  its 
character,  scope  and  purpose: 

"  The  American  Council  on  Education 
announces  the  appointment  of  a  commis- 
sion to  conduct  a  comprehensive  investiga- 
tion of  educational  finance  in  the  United 
States.  For  several  years  legislators,  phil- 
anthropists and  the  general  public  have 
been  aware  of  the  increasing  difficulty  of 
supporting  public  schools  and  universities. 
Educational  officers  have  come  to  regard 
the  problem  of  financing  education  as  the 
outstanding  problem  now  before  them. 
The  paramount  importance  of  the  matter 
was  emphasized  at  the  citizens'  conference 
on  education  called  by  the  United  States 
Commissioner  of  Education  in  1920.  This 
conference  passed  resolutions  urging  a  thor- 
ough investigation  of  the  cost  of  education 
and  of  public  resources  available  to  sup- 
port it.  A  group  of  the  leaders  of  the  De- 
partment of  Superintendence  of  the  Na- 
tional Education  Association  meeting  in 
Atlantic  City,  February,  1921,  likewise 
designated  this  problem  as  the  most  vital 
one  now  confronting  school  administrators 


and  appointed  a  committee  to  assist  in 
launching  an  investigation  if  means  might 
be  found  to  carry  it  on. 

"  The  American  Council  on  Education 
then  sought  contributions  for  this  purpose. 
It  is  now  assured  of  funds  sufficient  to  un- 
dertake such  an  investigation  on  a  scale 
never  before  attempted.  One  hundred  and 
seventy  thousand  dollars  have  been  raised 
for  the  study.  The  Council  has  appointed 
the  following  commission  to  conduct  the 
inquiry : 

Samuel  P.  Capen,  Director  of  the 
American  Council  on  Education,  Wash- 
ington, D.  C,  ex-officio. 

Ellwood  P.  Cubberley,  Dean  of  the- 
School  of  Education,  Stanford  Univer- 
sity, Stanford  University,  California. 

Edward  C.  Elliott,  Chancellor  of  the 
University  of  Montana,  Helena,  Mon- 
tana. 

Thomas  E.  Finegan,  State  Superin- 
tendent of  Public  Instruction,  Harris- 
burg,  Pa. 

Robert  M.  Haig,  Associate  Professor 
of  Business  Organization  in  Columbia 
University,  New  York  City. 

Victor  Morawetz,  Attorney-at-Law, 
New  York  City. 

Heniy  C.  JVIorrison,  formerly  State 
Superintendent  of  Public  Instruction  of 
New  Hampshire,  Professor  of  Educa- 
tion, University  of  Chicago,  111. 

George  D.  Strayer,  Professor  of 
Educational  Administration  and  Direc- 
tor, Division  of  Field  Studies,  Institute 
of  Educational  Research,  Teachers  Col- 
lege, Columbia  University,  New  York 
City. 

Herbert  S.  West,  Superintendent  of 
City  Schools,  Rochester,  N.  Y. 

"  Dr.  Strayer  has  been  selected  as- 
Chairman  of  the  Commission  and  Director 
of  the  work  of  the  inquiry. 

"  It  is  generally  recognized  that  during 
the  past  decade  all  kinds  of  public  schools- 
have  developed  and  expanded  in  an  extra- 
ordinary manner.  The  war  seemed  to  stim- 
ulate rather  than  to  retard  the  growth  of 
every  grade  of  instruction  given  at  public 
expense.  What  will  it  cost  to  support  on 
a  uniform  basis  a  system  of  public  educa- 
tion as  at  present  organized?  In  what 
way  can  this  undertaking,  especially  in 
the  rural   regions,   be  reconciled   with  the 
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other  obligations  entailed  by  the  conduct 
of  the  public's  vital  concerns?  Educa- 
tional workers  and  public-spirited  citizens 
throughout  the  country  have  agreed  that 
the  issue  has  become  one  of  cold,  hard 
facts. 

"  The  primary  aims  of  the  Educational 
Finance  Inquiry  will  be  to  study  in  typical 
states   and  communities  the   existing   pro- 


gram of  public  education,  the  extent  to 
which  this  program  is  carried  out  and  the 
recent  and  prospective  costs  involved.  It 
is  proposed  to  investigate  the  relation  of 
educational  expenditures  to  other  necessary 
governmental  expenditures,  the  methods  of 
raising  revenue  for  the  support  of  educa- 
tion, and  the  possibility  of  effecting  econo- 


CONFERENCE  ON  NATIONAL  BANK  TAXATION 

Prepared  by  A.  E.  Holcomb  from  notes  kindly  furnished  by  Oscar  Leser. 


The  possible  consequences  to  state  taxa- 
tion systems  which  might  follow  an  at- 
tempt to  apply  or  to  extend  the  ruling  of 
the  Supreme  Court  of  the  United  States  in 
the  case  of  Merchants  Bank  v.  Richmond, 
decided  June  6,  1921,  induced  Chairman 
Samuel  Lord  of  the  Minnesota  State  Tax 
•Commission  to  issue  a  call  for  a  meeting 
of  the  officials  of  states  immediately  inter- 
-ested,  to  consider  the  question  of  amend- 
ing Section  5219  Rev.  Stat.  U.  S.  which 
governs  the  method  of  taxing  national 
banks  for  state  and  local  purposes.  The 
conference  was  held  on  December  12th, 
13th  and  14th,  the  conference  room  of  the 
House  office  building  at  Washington  hav- 
ing been  secured  for  the  purpose,  through 
the  kind  offices  of  Representative  Ander- 
son of  Minnesota.  It  was  attended  by 
representatives  from  sixteen  states,  these 
states  having  a  classified  system  or  a  state 
income  tax  system  or  contemplating  changes 
"R'hich  might  be  embarrassed  by  the  na- 
tional bank  tax  law,  as  interpreted  by  the 
court  in  the  Richmond  case. 

Those  in  attendance  were:  state  tax 
commissioner  C.  P.  Link  of  Colorado ; 
William  Bailey,  of  the  state  board  of 
equalization  of  Utah  (representing  also 
Idaho)  ;  Judge  William  A.  Hough  of  the 
Indiana  state  tax  commission ;  Roy  E. 
Johnson,  secretary  of  the  executive  council 
of  Iowa ;  attorney  general  Charles  I. 
Dawson  and  state  tax  commissioner  James 
A.  Scott  of  Kentucky;  Judge  Oscar  Leser 
and  J.  Enos  Ray  of  the  Maryland  state 
tax  commission ;  William  S.  Linton,  state 
tax  commissioner  of  Michigan ;  Samuel 
Lord,  state  tax  commissoner  of  Minne- 
sota ;  attorney  general  Harry  S.  Bowman 
of   New   Mexico;   state   tax   commissioner 


George  E.  Wallace  of  North  Dakota;  at- 
torney general  S.  P.  Freeling  of  Okla- 
homa; J.  Vaughan  Gary,  counsel  to  the 
state  tax  board  of  Virginia;  Charles  D, 
Rosa  of  the  Wisconsin  state  tax  commis- 
sion; Alexander  Holmes,  deputy  state  tax 
commissioner  of  Massachusetts;  William 
H.  Hitchcock,  special  counsel  in  bank  tax 
litigation,  and  Arthur  L.  Hill,  corporation 
counsel  of  the  City  of  Boston ;  Walter  W. 
Law,  Jr.,  chairman,  and  Walter  H.  Knapp, 
member  of  the  state  tax  commission  of 
New  York,  and  Robert  C.  Gumming,  legis- 
lative bill  drafting  commissioner;  state 
senator  Frederick  M.  Davenport,  chairman, 
and  assemblyman  Franklin  Judson,  mem- 
ber of  the  special  legislative  tax  commis- 
sion, of  that  state,  and  William  H.  King, 
assistant  corporation  counsel  of  New  York 
City. 

The  meeting  organized  by  selecting  Mr. 
Lord  as  chairman  and  Judge  Leser  as  sec- 
retary. The  committee  which  prepared  a 
draft  of  an  amendment  to  Section  5219 
consisted  of  Messrs.  Knapp,  chairman, 
Lord,  Hitchcock,  Dawson  and  Wallace; 
while  the  resolutions  committee  was  com- 
posed of  Messrs.  Link,  chairman,  Rosa, 
Gary,  Linton  and  Johnson.  The  discus- 
sions were  earnest,  able  and  thorough,  and 
the  draft  of  a  bill  finally  agreed  upon 
represented  the  result  of  the  deliberations 
of  the  above  named  responsible  and  ex- 
perienced officials,  who  felt  that,  without 
injustice  to  any  interest,  it  would  over- 
come the  embarrassing  situation  created  by 
the  court  decision  and  at  the  same  time 
adapt  the  statute  to  present  approved  sys- 
tems of  state  taxation  which  were  unknoAvn 
or  untried  when  the  act  was  originally 
adopted  in  1864. 
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Specifically,  the  proposed  act  makes 
these  changes:  (a)  it  allows  states  to  ex- 
tend the  income  tax  system  to  national 
banks  and  their  shareholders;  (b)  it  guar- 
antees to  them  equality  of  burden  with 
state  banks  and  trust  companies,  instead 
of  with  the  indefinite  and  unduly  broad 
*'  other  moneyed  capital  "  ;  (c)  it  validates 
all  assessments  hitherto  imposed  on  the 
shares,  if  these  assessments  qualify  under 
the  equality  clause  of  this  proposed  act, 
which  means  that  taxes  for  the  current  and 
past  years  shall  remain  undisturbed,  where 
they  are  no  heavier  than  those  paid  by 
state  banks  and  trust  companies  for  the 
same  years — the  real  and  substantial  com- 
petitors of  national  banks. 

Before  the  final  form  of  the  draft  had 
been  agreed  upon,  the  committee  in  charge 
conferred  with  a  committee  of  the  Amer- 
ican Bankers  Association,  then  in  Washing- 
ton, with  the  view  to  reaching  an  agree- 
ment if  possible,  but  the  members  of  that 
committee,  while  admitting  the  force  of 
the  arguments  in  support  of  the  changes 
proposed,  without  committing  themselves, 
pleaded  lack  of  authority  to  bind  their 
association.  Accordingly,  the  conference  of 
state  officials  appointed  a  special  committee 
to  secure  the  introduction  of  the  bill  and 
to  further  its  passage  in  all  legitimate 
ways,  with  power  in  its  chairman  to  substi- 
tute or  add  new  names ;  and  power  in  the 
committee  to  make  any  changes  in  the  text 
of  the  measure  which  they  may  deem  neces- 
sary or  appropriate.  This  committee  con- 
sists of  Samuel  Lord,  chairman,  William 
A.  Hough,  Walter  H.  Knapp,  Alexander 
Holmes  and  Oscar  Leser, 

Chairman  Louis  T.  McFadden  of  the 
House  Committee  on  Banking  and  Cur- 
rency introduced  a  bill  on  December  15th, 
embodying  the  recommendations  of  the 
conference,  which  was  referred  to  his  com- 
mittee, which  will  give  a  hearing  on  it 
after  the  holidays,  unless  the  principal  in- 
terests concerned  reach  an  agreement.  The 
bill  is  designated  as  H.  R.  9579  —  67th 
Congress,  2nd  Session. 

The  resolutions  adopted  at  the  confer- 
ence are  as  follows : 

RESOLUTIONS  ADOPTED  AT  THE  WASH- 
INGTON CONFERENCE 

Whereas  a  recent  construction  of  Sec- 
tion 5219  United  States  Revised  Statutes, 


by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Merchants  National  Bank  of 
Richmond  v.  City  of  Richmond,  decided 
on  the  6th  day  of  June,  1921,  has  created 
a  situation  which  threatens  to  disrupt  the 
entire  tax  systems  of  many  states  of  the 
Union  and  seriously  to  affect  the  systems 
of  many  others ;  and. 

Whereas  Section  5219  was  enacted  in 
the  year  1864  and  was  amended  to  its 
present  form  in  1868,  more  than  half  a 
century  ago,  and  prior  to  the  ratification  of 
the  Fourteenth  Amendment  to  the  Consti- 
tution of  the  United  States,  which  guar- 
antees equal  protection  of  the  law  to  all, 
including  national  banks,  and  at  a  time 
when  prejudices  against  national  banks 
were  so  pronounced  in  some  states  as  to 
render  necessary  the  restrictions  embodied 
in  the  statute  ;  and, 

Whereas  the  national  banks  have  grown 
to  such  an  extent  in  prestige  and  resources 
and  have  become  such  an  integral  part  of 
the  local  community  life  that  all  danger 
of  discrimination  by  the  states  has  passed, 
a  condition  which  renders  unnecessary  the 
special  protection  afforded  by  the  statute 
of  1868,  as  recently  interpreted  by  the 
courts ;  and. 

Whereas  the  tendency  among  the  states 
has  been  toward  the  adoption  of  more 
modern  systems  of  taxation,  which  have 
aided  materially  in  bringing  about  a  more 
equitable  distribution  of  the  burdens  of 
taxation ;  and. 

Whereas  the  results  accomplished 
through  such  legislation  must  be  sacrificed 
by  a  return  to  old  methods,  with  their  re- 
sulting inequalities,  or  national  banks  must 
be  favored  to  such  an  extent  as  to  bring 
reproach  upon  the  more  equitable  systems, 
unless  Section  5219  is  amended  so  as  to 
allow  the  states  to  tax  national  banks  in 
the  same  manner  and  to  the  same  extent 
as  they  tax  state  banks;  and. 

Whereas  the  situation  is  very  acute  in 
all  of  those  states  which  have  adopted  the 
more  improved  methods  and  is  causing 
those  states  which  are  contemplating  the 
adoption  of  such  methods  to  mark  time 
pending  some  remedial  legislation  which 
the  Congress  of  the  United  States  alone 
has  power  to  enact ;  and. 

Whereas  we  are  now  convinced  that  a 
change  of  the  law  may  be  accomplished 
without  any  injustice  resulting  to  national 
banks  in  any  state. 
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Now   THEREFORE,   BE    IT   RESOLVED,    that 

we  the  tax  officials  of  the  various  states  in 
conference  assembled  in  the  City  of  Wash- 
ington, D.  C,  on  the  12th,  13t'h  and  14th 
days  of  December,  1921,  for  the  specific 
purpose  of  considering  means  whereby  ex- 
isting conditions  may  be  remedied,  do  re- 
spectfully recommend  that  Section  5219  of 
the  United  States  Revised  Statutes  be 
speedily  amended  by  the  Congress  of  the 
United  States,  so  as  to  adapt  the  tax  on 
national  banks  to  existing  systems  of  state 
taxation  and  at  the  same  time  to  protect 
them  against  unjust  discrimination  in  favor 
of  state  banks  or  trust  companies  doing  a 
banking  business,  and  to  this  end  we  re- 
spectfully recommend  the  following  as  a 
substitute  for  said  section : 

"Section  5219 — The  legislature  of  any 
state, 

1.  May  provide  for  the  taxation  of  the 
real  property  therein  of  any  national  bank- 
ing association  located  therein,  in  the  same 
manner  and  at  the  same  rate  as  other  real 
property  in  the  same  taxing  district  is  taxed 
for  public  purposes. 

2.  May  also  provide  for  the  taxation  of 
either : 

(a)  The  income  of  such  association,  or 

(b)  The  shares  of  such  association, 

subject  to  the  restrictions  that  whichever 
of  the  above  classes  shall  be  chosen,  the 
rate  or  rates  of  tax  imposed  shall  be  not 
greater  than  the  lowest  uniform  rate  or 
graduated  rates  imposed  in  respect  of  such 
class  on  banks,  banking  associations,  or 
trust  companies  doing  a  banking  business, 
incorporated  by  or  under  the  laws  of  such 
state,  other  than  savings  banks  or  similar 
non-stock  corporations  organized  for  the 
mutual  benefit  of  depositors;  and  if  the 
shares  of  such  association  are  taxed,  the 
shares  owned  by  non-residents  of  such 
state  shall  be  taxed  in  the  taxing  district 
where  such  association  is  located  and  not 
elsewhere. 

3.  May  also,  if  the  state  provides  for 
the  taxation  of  individual  incomes,  include 
as  a  part  of  taxable  income  the  income 
from  the  shares  of  national  banking  asso- 
ciations, provided  that  the  income  from  the 
shares  of  banks,  banking  associations,  and 
trust  companies  doing  a  banking  business, 
incorporated  by  or  under  the  laws  of  such 
state,  is  also  so  included." 


Any  tax  upon  shares  of  national  banks 
heretofore  paid,  levied  or  assessed  which  is 
in  accord  with  the  provisions  hereof,  is 
hereby  legalized,  ratified  and  confirmed  as 
of  the  date  when  imposed. 


The  following  memorandum  has  been 
kindly  furnished  by  Judge  Leser,  express- 
ing his  personal  views  on  the  general  sub-  i 
ject,  but  it  undoubtedly  also  represents,  in 
part  at  least,  the  consensus  of  opinion  of 
the  conference : 

State    Taxation    of    National    Banks 
AND  THE  Decision  in  the  Richmond 

Case 

OSCAR    leser 
State  Tax  Commissioner  of  Maryland 

As  the  Act  of  1863,  creating  the  national 
banking  system,  omitted  all  provision  for 
the  taxation  of  such  banks  by  the  states 
and  local  divisions,  Congress  in  1864  con- 
ferred the  necessary  authoriy,  but  limited 
the  subjects  to  the  real  estate  of  the  banks 
and  their  shares,  with  the  proviso  that  the 
tax  on  the  latter  should  "  not  be  at  a 
greater  rate  than  is  assessed  upon  other 
moneyed  capital  in  the  hands  of  individual 
citizens  of  such  state".  There  have  been 
numerous  decisions  construing  the  words 
"  moneyed  capital  ".  In  various  cases  the 
Supreme  Court  has  held  that  national 
banks  could  not  lawfully  complain  of 
lower  taxation  on  property  interests  in  rail- 
roads, business  or  manufacturing  corpora- 
tions, mining  investments,  insurance  com- 
panies, building  and  loan  associations,, 
municipal  bonds,  shares  of  foreign  corpora- 
tions of  whatever  kind,  mortgages,  judg- 
ments and  recognizances,  or  even  savings 
banks  making  loans  on  personal  securities. 
The  court  has  been  astute  in  differentiating 
between  a  hostile  and  unfriendly  discrimi- 
nation in  favor  of  other  moneyed  capital 
and  a  discrimination  not  unfriendly,  but 
based  upon  a  wise  public  policy,  and  it 
has  held  that  even  the  total  exemption  of 
moneyed  capital  was  permissible  so  long  as 
some  such  capital  remained  taxable  on  an 
equality  with  national  bank  shares.  "  It 
could  not  have  been  the  intention  of  Con- 
gress," said  the  Supreme  Court  in  Hepburn 
V.  School  Directors,  23  Wallace  480,  485, 
"  to  exempt  bank  shares  from  taxation  be- 
cause some  moneyed  capital  was  exempt," 
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plainly  intimating  that  only  when  all  other 
moneyed  capital  as  such  is  given  prefer- 
ential treatment,  would  the  covirts  interfere. 

These  rulings  and  the  repeated  state- 
ment that  the  "  moneyed  capital  "  must  be 
of  the  kind  which  is  employed  in  a  busi- 
ness competing  with  the  business  of  na- 
tional banks,  created  the  widely  held  belief 
— among  bank  people  no  less  than  among 
tax  authorities  and  state  officials — that  so 
long  as  a  state  put  national  banks  on  a 
parity  with  state  banks  and  state  corpora- 
tions doing  a  banking  business,  no  ground 
for  complaint  existed. 

In  1900  the  United  States  Circuit  Court 
of  Appeals  refused  the  plea  of  the  Maryland 
national  banks  to  give  them  the  benefit  of 
the  thirty  cent  local  rate  applicable  under 
a  state  act  of  1896  to  locally  owned  shares 
of  foreign  corporations  and  to  corporate 
bonds,  notes  and  evidences  of  debt  held  by 
individuals.  At  that  time  the  city  tax  rate 
on  bank  shares  and  general  property  was 
two  dollars.  The  fact  that  the  banks  took 
no  appeal  to  the  Supreme  Court  and  that, 
after  holding  up  over  $600,000,  which  had 
accumulated  in  disputed  taxes,  paid  the 
money  and  acquiesced  in  the  situation 
without  protest  for  these  twenty-one  years, 
certainly  argues  against  the  theory  that 
they  could  have  been  injured  by  the  lower 
rate  on  intangibles,  even  though  some  of 
them  were  held  by  private  bankers.  The 
truth  is  that  the  banks,  in  common  with  the 
entire  community,  have  benefited  by  this 
law,  because  it  enormously  increased  the 
tax  revenue  derived  from  intangibles.* 
The  court  very  naturally  asked,  "  If  this 
section  [the  thirty  cent  tax  act]  is  stricken 
out,  will  the  national  banks  be  in  any 
!  better  plight?" 

The    similarity    between    the    Maryland 
!  act  and  the  Richmond  ordinance,  imposing 
I  a  rate  of  thirty  cents  on  intangibles  of  the 
'  kind    reached    by    the    Maryland    statute, 
makes  it  rather  remarkable   that   this  de- 
cision of  the  Circuit  Court  of  Appeals  was 
not  even  referred  to  by  those  who  tried  the 
]  Richmond    case.      The    reasoning    of    the 
i . 

!  *  See  opinion  in  National  Bank  of  Baltimore  v. 
Baltimore,  loo  Fed.  24.  It  shows  securities  as- 
'  sessed  in  Baltimore  for  1896,  under  the  old  full- 
I  rate  system,  $6,481,047;  and  for  1897,  under  the 
I  classified  system,  $58,885,000  For  the  year  1922 
I  the  amount  is  $267,000,000. 


court  is  masterly  and  there  is  much  in  the 
opinion  to  give  aid  and  comfort  to  those 
tax  officials  who  perhaps  do  not  realize 
that  the  question  of  prohibited  discrimina- 
tion is  first  of  all  one  of  fact,  as  to  the 
nature  and  extent  of  the  competing  moneyed 
capital.  In  the  Richmond  case  the  Su- 
preme Court  rests  its  decision  on  certain 
evidence  submitted  "without  dispute".  In 
cases  arising  elsewhere,  the  parties  would 
not  be  precluded  from  disputing,  for  in- 
stance, the  inference  that  all,  or  a  substan- 
tial part,  of  the  particular  intangible  prop- 
erty assessed  under  a  low-rate  act  comes 
into  competition  with  the  national  banks. 
They  could  require  specific  proof  as  to  the 
character  of  the  property  and  the  relative 
amounts  of  the  different  classes  composing 
it,  and,  indeed,  whether  it  is  owned  by 
"  individuals  " — because  if  held  by  corpora- 
tions it  doesn't  count ;  and  they  could  com- 
pare the  really  competitive  capital  held  by 
individuals  with  the  entire  loanable  capital 
(and  not  merely  the  net  assessed  value  of 
the  shares)  held  by  all  the  banks — state  as 
well  as  national — in  the  same  taxing  dis- 
trict, in  order  to  determine  whether  the 
competition  is  of  really  substantial  pro- 
portions. 

Naturally  the  national  banks  will  not  be 
oblivious  to  any  agitation  of  the  question 
of  their  present  status  as  taxable  subjects. 
Such  indications  of  their  attitude  as  have 
been  made  apparent  seem  to  show  that  they 
appreciate  the  desirability  of  an  amend- 
ment of  the  existing  act  which  will  provide 
adequate  taxation  of  banking  capital,  but 
that  they  will  nevertheless  urge  the  reten- 
tion of  some  measure  of  security  against 
discriminatory  and  hostile  legislation  on 
the  part  of  the  states.  They  are  fearful  of 
removing  all  barriers  and  of  throwing  them 
into  the  "  open  sea "  of  state  legislative 
discretion. 

They  may  thus  be  expected  to  look  with 
disfavor  upon  legislation  following  the 
resolution  adopted  at  the  Bretton  Woods 
conference,  as  well  as  upon  the  McFadden 
Bill  (H.  9579),  which  follows  the  sugges- 
tions of  the  Washington  conference.  Their 
attitude  would  doubtless  be  the  same  with 
respect  to  the  other  bills  pending  in  Con- 
gress, viz:  the  Nelson  Bill  (S.  2200),  the 
Volstead  Bill  (H.  8015)  and  the  Mills 
Bill  (H.  8784). 
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Their  criticism  may  be  summarized  as 
follows : 

All  the  pending  bills  are  based  on  the 
view  that  national  banks  are  sufficiently 
protected  where  the  taxation  could  be  at 
any  rate,  provided  only  state  institutions 
were  equally  taxed.  Banks,  as  a  class, 
could  be  largely  overtaxed  by  an  unfriendly 
state  government,  as  compared  with  other 
property  or  income,  and  such  a  basis  of 
equality  would  afford  insufficient  protec- 
tion. 

The  Nelson  and  Volstead  bills  retain  the 
present  system  of  personal  property  taxa- 
tion on  the  shareholder  and  simply  change 
the  basis  of  equality  from  "  other  moneyed 
capital  in  the  hands  of  individual  citizens  " 
to  "  other  moneyed  capital  used  in  bank- 
ing." 

The  Mills  bill  has  several  objectionable 
features.  First  as  to  the  taxation  of  na- 
tional banks  directly  upon  their  property. 
The  property  of  a  national  bank  includes 
all  its  resources  and  a  state  law  might  dis- 
allow a  deduction  of  debts,  in  which  event 
a  national  bank  could  not  deduct  its  de- 
posits and  might  be  placed  under  a  very 
heavy  tax  burden.  The  non-allowance  of 
debt  deduction  might  be  so  generally  ap- 
plied as  to  constitute  no  ground  of  relief 
because  of  discrimination  and  banking  in- 
stitutions would  pay  more  heavily  than 
those  whose  debts  were  less.  The  bill  is 
further  objectionable  in  that  it  permits  of 
double  taxation  both  on  the  property  or 
income  of  a  national  bank  and  on  the  prop- 
erty or  income  of  the  owner  of  the  shares 
and  in  its  provision  for  the  tajcation  of 
national  banks  directly  on  their  property  or 
income  "  at  the  same  rate  and  in  the  same 
manner  as  the  property  or  income  of  bank- 
ing associations  or  trust  companies  organ- 
ized in  such  state,"  the  objections  to  which, 
as  a  measure  of  equality  have  been  noted 
above. 

The  objection  to  the  McFadden  bill 
would  be  similar,  because  it  classifies  na- 
tional banks  with  state  banks  only  and  be- 
cause it  recognizes  the  propriety  of  taxing 


both  the  property  of  the  bank  as  such  (in 
part),  through  the  taxation  of  the  shares 
or  the  income  of  the  bank  as  such,  and  also 
of  including  in  a  personal  income  tax,  in- 
come represented  by  dividends  on  the 
shares. 

This  latter  objection  is  one  w^hich  goes 
to  the  very  foundation  of  income  taxation 
and  hence  is  likely  to  create  lively  discus- 
sion. 

It  will  doubtless  be  the  further  conten- 
tion of  the  banks  that  some  limitation  upon 
the  states  should  be  continued  and  that  this 
should  take  such  form  that  the  tax  may  be 
compared,  not  with  that  upon  state  banks 
alone,  but  that  the  banks  should  be  put 
upon  an  equality  with  corporations  in  gen- 
eral and  furthermore  that  a  definite  limit 
should  be  fixed,  beyond  which  taxation 
could  not  be  imposed — such  as  a  fixed  per 
cent  on  the  capital,  surplus  and  undivided 
profits  or  a  fixed  per  cent  upon  income.  It 
is  also  likely  that  they  will  urge  the  de- 
duction of  real  estate  locally  assessed  and 
possibly  of  the  value  of  exempt  securities, 
as  these  claims  have  generally  been  urged 
in  litigation,  which  has  taken  place  under 
the  existing  statute. 

The  present  position  of  the  banks  would 
seem  to  be  by  no  means  as  serene  as  might 
appear,  as  has  been  pointed  out  by  Pro- 
fessor Haig  in  the  December  Bulletin 
and  they  will  be  well  advised  if  they  recog- 
nize this  and  seek  to  reach  some  solution 
of  the  problem  of  state  taxation,  which 
will  appeal  to  the  public  as  placing  them 
on  equal  terms,  with  respect  to  taxes,  with 
other  forms  of  business. 

This  is  another  matter,  in  addition  to 
that  described  in  the  December  issue,  which 
affords  opportunity  for  practical  work  on 
the  part  of  the  state  officials  and  those 
members  of  the  association  who  are  in 
position  to  assist  in  securing  its  fair  and 
reasonable  consideration  by  members  of 
Congress,  and  of  those  in  the  several  states 
who  have  a  responsibility  for  safeguarding 
and  promoting  the  sources  of  revenue 
therein. 
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THE  REVISED  INCOME  TAX 


O.   C.   LOCKHART 


Reprinted  from  Commerce  Monthly,  January,  1922 


Whatever  else  may  be  thought  of  the 
new  revenue  act,  it  will  not  be  acclaimed 
for  its  simplicity.  Instead,  the  increased 
complexity  of  the  methods  provided  for 
determining  taxable  net  income  will  add  to 
the  criticism  of  the  law  which  its  disap- 
pointing rate  schedules  have  called  forth. 
Although  these  refinements  were  no  doubt 
made  in  the  interest  of  justice,  the  intricate 
computations  necessary  in  applying  the  in- 
volved language  of  the  act  leave  open  the 
question  of  the  wisdom  of  many  of  the 
presumptive  improvements. 

Changes  in  rates  of  the  individual  in- 
come tax  are  almost  negligible.  Upon  in- 
come of  the  year  just  closed  there  is  no 
change,  while  upon  income  of  succeeding 
years  the  change  in  rates  is  insignificant 
until  income  exceeds  $100,000.  However, 
a  personal  exemption  of  $2,500  is  granted 
to  married  persons  or  heads  of  families 
having  incomes  not  over  $5,000,  and  the 
exemption  for  each  dependent  is  increased 
to  $400  in  all  cases. 

Certain  larger  gains  are  also  to  be  noted. 
The  short-lived  net  loss  provisions  of  the 
1918  act  are  revived  in  modified  form  be- 
ginning with  January  1,  1921,  so  that  any 
excess  of  allowable  deductions  over  total 
income  may  be  carried  forward  for  deduc- 
tion from  income  of  the  succeeding  year, 
and  if  need  be  from  that  of  the  next  suc- 
ceeding year. 

The  difficulty  resulting  from  the  appli- 
cation of  progressive  surtax  rates  to  capital 
gains  accrued  over  a  period  of  years  has 
been  remedied.  The  former  practice  not 
only  worked  a  hardship  to  many  sellers  of 
property  which  has  been  held  for  some 
time,  but  also  operated  as  a  restraint  on 
alienation  and  hence  in  many  cases  as  a 
bar  to  industrial  progress.  The  new  law 
provides  in  lieu  of  the  regular  tax  an  op- 
tional tax  at  the  rate  of  12>4  per  cent  on 
capital  net  gains  from  the  disposition  after 
1921  of  property  acquired  and  held  for 
profit  or  investment  for  more  than  two 
years.    Capital  net  gains  constitute  the  ex- 


cess of  gains  over  losses  on  such  disposition 
of  property.  This  provision  does  not  apply 
to  stock  in  trade  or  similar  property,  and 
may  be  availed  of  only  in  case  the  total  tax 
is  at  least  12 3^  per  cent  of  net  income.  It 
is  obvious  that  taxpayers  having  net  losses 
in  such  transactions  will  not  elect  to  be 
taxed  under  these  provisions. 

The  uncertainty  which  recent  court  de- 
cisions have  caused  with  respect  to  the 
basis  for  determining  loss  has  been  removed 
by  providing  in  effect  that  only  actual 
gains  and  losses  accrued  since  March  1, 
1913  shall  afiFect  net  income.  Thus  cost  or 
value  as  of  that  date  shall  be  used  as  the 
basis,  according  as  the  one  or  the  other  re- 
sults in  the  smaller  gain  or  loss.  By  the 
terms  of  the  law  this  provision  is  effective 
as  of  January  1,  1921;  but  under  recent 
court  decisions  it  is  presumably  effective  as 
to  gains  reported  on  returns  of  prior  years 
if  not  barred  by  the  statute  of  limitations. 
The  courts  have  as  yet  had  no  occasion  to 
pass  on  the  propriety  of  the  use  of  value  as 
of  March  1,  1913,  in  determining  deduc- 
tible losses  under  earlier  acts. 

In  connection  with  the  determination  of 
gain  or  loss,  however,  a  nimiber  of  compli- 
cations appear.  If,  for  example,  a  tax- 
exempt  distribution  is  made  by  a  corpora- 
tion out  of  earnings  accumulated  prior  to 
March  1,  1913,  such  distributions  must  be 
included  with  the  proceeds  of  sale  or  other 
disposition  in  determining  any  deductible 
loss  on  the  shares.  Distributions  in  the 
nature  of  liquidating  dividends  are  to  be 
applied  in  reduction  of  the  basis  for  de- 
termining gain  or  loss  in  the  event  of 
disposition  of  the  shares.  Still  further 
complications  arise  with  reference  to  the 
liberalized  provisions  defining  income  from 
exchanges  of  property,  while  in  the  case  of 
disposition  of  property  acquired  by  gift 
since  1920  the  basis  is  to  be  the  same  as  it 
would  have  been  in  the  hands  of  the  donor. 

The  deduction  of  losses  in  transactions 
entered  into  for  profit  but  not  connected 
with  the  trade  or  business,  which  was  per- 
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niitted  without  limitation  under  the  1918 
law,  has  now  been  modified  with  the  view 
of  limiting  the  practice  of  sale  and  imme- 
diate repurchase  in  order  to  establish  de- 
ductible losses.  On  sales  of  securities 
made  after  the  passage  of  the  act  ( Novem- 
ber 23,  1921),  loss  will  not  be  allowed  if 
within  30  days  before  or  after  the  sale  the 
taxpayer  has  purchased  substantially  iden- 
tical property,  "  and  the  property  so  ac- 
quired is  held  by  the  taxpayer  for  any 
period  after  such  sale."  This  provision 
concerning  the  holding  of  securities  "  for 
any  period  "  is  apparently  intended  to  per- 
mit a  series  of  sales  and  repurchases  with- 
out denying  the  privilege  of  deduction  of 
loss  with  respect  to  the  first  sale  and  final 
repurchase  in  the  series  of  transactions, 
provided,  of  course,  the  intervening  period 
was  at  least  30  days.  The  limitation  on 
the  deductibility  of  losses  is  made  appli- 
cable to  corporations  as  well  as  to  indi- 
"viduals. 

In  the  determination  of  taxable  income 
the  door  has  been  closed  to  the  exemption 
from  normal  tax  of  dividends  from  foreign 
corporations  which  derive  only  a  minor 
part  of  their  income  from  sources  in  this 
country.  Under  the  new  law  foreign  divi- 
dends are  fully  taxable  unless  from  cor- 
porations more  than  half  of  whose  gross 
income  is  on  a  three-year  average  derived 
from  United  States  sources. 

Changes  in  the  special  exemptions  ac- 
corded Liberty  bond  interest  will  greatly 
reduce  the  difficulty  which  many  taxpayers 
have  had  in  determining  their  tax  liability 
on  this  account.  Interest  on  Liberty  3^'s 
and  Victory  3^'s  remains  as  always  en- 
tirely free  of  income  taxation  ;  the  interest 
on  a  principal  amnount  of  Liberty  bonds 
and  certificates  of  indebtedness  not  exceed- 
ing $5,000  is  exempt  from  surtax  as  well 
as  normal  tax  until  maturity,  and  interest 
on  maximum  holdings  of  $30,000  of  First- 
Second  41/4's  is  similarly  exempt  until  July 
2,  1923,  that  is,  until  two  years  after  the 
date  fixed  by  the  recent  Presidential  procla- 
mation as  the  termination  of  the  war.  Bar- 
ring these  two  exemptions,  the  particular 
issue  of  bonds  is  no  longer  of  importance 
in  determining  the  amount  of  the  special 
exemption  from  surtaxes.  Interest  from  as 
many  as  $125,000  of  4%  and  4^7r  bonds 
is  exempt  until  July  2,  1923,  and  $50,000 
of   these  may   enjoy    the   exemption   until 


July  2,  1926.  All  Treasury  notes  (except 
the  Victory  3^'s)  are  subject  to  surtax, 
while,  as  everyone  knows,  all  Government 
bonds  are  exempt  from  normal  tax. 

While  thus  liberalizing  the  exemptions, 
Congress  has  restricted  the  privilege  of  de- 
ducting interest  on  loans  made  to  purchase 
or  carry  wholly  exempt  Government  secur- 
ities, by  enacting  that  the  deduction  shall  \ 
be  accorded  only  to  original  subscribers  of 
such  securities  issued  after  September  24, 
1917. 

The  withholding  provisions  present  some 
interesting  changes.  The  tax  paid  by 
obligors  under  tax-free  covenants  is  no 
longer  to  be  returned  as  income  by  the 
bondholder.  Heretofore  only  tax-free  cove- 
nant bond  interest  was  subject  to  with- 
holding as  against  partnership  owners.  In 
addition,  with  respect  to  payments  made 
after  the  passage  of  the  act,  withholding 
is  required  against  partnerships  having 
non-resident  alien  members,  on  all  classes 
of  fixed  or  determinable  annual  or  period- 
ical income  not  excepted  from  the  with- 
holding provisions.  All  withholding  on 
account  of  interest  on  deposits  "  with  per- 
sons carrying  on  the  banking  business  paid 
to  persons  not  engaged  in  business  in  the 
United  States  and  not  having  an  office  or 
place  of  business  therein,"  is  done  away 
with,  and  amounts  so  withheld  during 
1921  are  released.  However,  an  unfortu- 
nate obscurity  of  language  in  the  statute 
has  led  the  Revenue  Bureau  to  rule  that 
resident  partnerships  having  non-resident 
alien  members  are  subject  to  withholding 
of  the  normal  tax  on  their  bank  deposit 
interest. 

Income  from  sources  within  the  United 
States  is  defined  much  more  carefully  than 
heretofore.  In  particular,  interest  on  bank 
deposits  paid  to  persons  not  engaged  in 
business  within  the  United  States  and  not 
having  an  office  therein  is  excluded  from 
the  content  of  the  term.  The  privilege  of 
being  taxed  only  on  income  from  such 
sources  is  extended  not  only  to  non-resident 
alien  individuals  and  non-resident  foreign 
corporations,  but  also  to  citizens  or  domes- 
tic corporations  whose  income  is  in  large 
measure  derived  from  sources  and  business 
within  possessions  of  the  United  States. 
This  provision  takes  the  place  of  the  "for- 
eign traders "  provisions  in  the  original 
House  bill  and   in   the  Senate   Committee 
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bill,  which  provisions  were  intended  to 
lighten  the  tax  burden  on  business  con- 
cerns deriving  the  major  portion  of  their 
income  from  business  outside  the  United 
States. 

While  the  excess  profits  tax  will  be  ap- 
plied without  substantial  change  to  income 
of  the  calendar  year  1921,  its  repeal  is 
effective  the  first  of  January,  1922,  and  the 
corporation  income  tax  rate  is  at  the  same 
time  increased  to  12^/2  per  cent,  with  the 
denial  of  the  specific  exemption  of  $2,000 
to  corporations  whose  net  income  is  in  ex- 
cess of  $25,000.  Inasmuch  as  income  from 
government  obligations  is  not  subject  to 
the  income  tax,  but  only  to  surtaxes  and 
profits  taxes,  this  situation  has  caused  some 
comment  with  respect  to  the  virtual  exemp- 
tion of  corporations  from  tax  on  income  of 
Government  obligations  received  after  1921. 
It  may  be  noted  that  if  any  business  in 
which  capital  is  a  substantial  income- 
producing  factor  becomes  incorporated 
within  four  months  after  the  passage  of 
the  act  (November  23,  1921),  its  net  in- 
come from  January  1,  1921,  may  at  the 
option  of  the  owners  be  taxed  as  corpora- 
tion income. 

Beginning  with  1922,  personal  service 
corporations  will  again  be  taxed  as  corpo- 
rations. This  is  due  to  a  fear  that  taxa- 
tion of  their  members  on  undistributed 
earnings  will  call  down  the  condemnation 
6f  the  courts  along  lines  suggested  in  the 


stock  dividend  case.  To  guard  the  revenue 
against  this  contingency  an  alternative  tax 
is  provided. 

The  chief  change  with  respect  to  the 
taxation  of  other  domestic  corporations  is 
the  provision  of  certain  distinctive  income 
taxes  on  insurance  companies  at  the  rate  of 
the  corporation  income  tax.  The  change 
consists  largely  in  the  method  of  deter- 
mining taxable  income,  but  insurance  com- 
panies are  also  exempted  from  the  capital 
stock  tax.  In  the  case  of  life  insurance 
companies  the  distinctive  tax  applies  to  in- 
come of  the  calendar  year  1921,  and  such 
companies  are  relieved  from  the  excess 
profits  tax  for  that  year.  On  insurance 
companies  other  than  life  or  mutual,  the 
distinctive  tax  applies  on  and  after  Jan- 
uary 1,  1922.  Local  mutual  hail,  cyclone 
and  fire  insurance  companies  are,  of  course, 
entirely  exempt  from  tax. 

While  the  provisions  of  the  statute  itself 
are  in  many  respects  highly  complicated,  a 
promise  of  greater  simplicity  in  adminis- 
tration is  given  by  the  creation  of  a  tax 
simplification  board  representing  both  the 
public  and  the  Bureau  of  Internal  Reve- 
nue. The  board  was  appointed  promptly 
after  the  approval  of  the  act,  and  is  now 
engaged  in  the  study  of  administrative 
procedure  and  forms  of  tax  returns,  with  a 
view  of  recommending  means  of  simplifi- 
cation. 


BUDGET  AND  STATE  TAXES  IN  NEVADA 


F.   N.  FLETCHER 
Secretary  of  Nevada  Tax  Commission 


Public  expenditures  in  Nevada  are  so 
general  in  scope  and  so  small  in  amount, 
comparatively  speaking,  that  the  processes 
there  may  perhaps  be  watched  with  some 
interest  by  other  states  as  being  in  the 
nature  of  laboratory  tests,  corroborating  or 
exploding  certain  theories  without  the 
danger  or  expense  of  applying  them  to  the 
huge  financial  transactions  of  the  larger 
commonwealths.  Expenditures  are  general 
in  scope  because  Nevada  has  followed  in 
the  footsteps  of  other  states  in  its  organ- 
ization and  enjoys,  or  suffers,  all  the  func- 
tions and  functionaries  of   New  York   or 


Ohio,  diiTering  little  except  in  the  number 
of  what  may  be  termed  the  sub-function- 
aries. Expenditures  are  small  because  of 
the  small  amount  of  business  transacted, 
almost  grotesquely  small  they  must  appear 
to  the  average  state.  The  per  capita  tax, 
however,  is  the  highest  in  the  United 
States;  and  it  is  a  source  of  wonder  to 
people  on  the  outside  that  less  than  one 
hundred  thousand  people  should  be  bur- 
dened with  a  state  government.  That  came 
about  from  the  fact  that  a  state  govern- 
ment was  wished  on  Nevada  by  a  war  con- 
gress,  at   the   earnest   desire   of    President 


114 


BULLETIN   OF   THE   NATIONAL   TAX  ASSOCIATION 


[Vol.  VII 


Lincoln  \vho  needed  another  loyal  state  to 
carr\'  the  thirteenth  amendment  to  the  fed- 
eral constitution.  With  an  enormous  terri- 
tory, greater  than  all  the  New  England 
states  combined,  and  with  less  than  one  in- 
habitant to  the  square  mile,  it  is  easy  to  see 
that  the  per  capita  cost  of  state  government 
cannot  fail  to  remain  much  above  the  aver- 
age. Nevertheless,  until  the  recent  war  the 
burden  of  taxation  rested  rather  lightly  on 
Nevada  property  owners;  but  with  the 
greatly  increased  taxes  and  the  added  cost 
of  living,  taxpayers  began  to  take  notice 
and  to  demand  economy.  It  appeared  to 
be  the  psychological  moment  for  any  sort 
of  legislation  that  promised  relief.  Under 
these  conditions  a  bill  was  introduced  in 
the  legislature  of  1919  providing  for  an 
executive  budget,  following  very  closely 
the  provisions  of  the  Mar}dand  law.  Since 
this  law  in  no  sense  restricted  the  legisla- 
ture into  which  it  was  introduced,  the  vote 
was  unanimous.  The  first  legislature  to 
have  the  benefit  of  the  budget  was  that  of 
the  present  year. 

Readers  of  the  Bulletin  are  familiar 
with  the  provisions  of  the  executive  bud- 
get. Any  budget  system  is  good  if  it  is 
well  administered;  the  executive  budget  is 
superior  in  that,  as  Carlyle  said  of  some- 
thing else,  it  "  has  a  man  behind  it  ",  in- 
stead of  a  commission.  In  a  republican 
form  of  government  the  people  are  sup- 
posed to  get  what  is  good  for  them  by 
electing  representatives  who  know  what  is 
good  for  them.  To  realize  how  great  is 
this  hallucination  one  has  only  to  watch  a 
legislature  in  the  throes  of  statecraft.  In 
few  other  experiences  of  life,  perhaps,  have 
so  many  men,  of  the  "honest,  hard-headed" 
type,  been  so  thoroughly  disillusioned  as  to 
their  own  ability,  and  so  thoroughly  dis- 
gusted with  matters  political,  as  in  state 
legislatures.  This  comes  about  more  often 
than  otherwise  because  legislators,  however 
well  they  may  know  their  own  business,  are 
absolutely  at  sea  when  faced  by  the  busi- 
ness of  the  state.  In  former  years  in  Ne- 
vada, about  fifty-nine  days  of  the  sixty 
allowed  to  the  legislature  were  spent  in 
discussing  and  disposing  of  bills  having 
nothing  to  do  with  the  state's  finances,  but 
chiefly  concerned  with  befuddled  notions 
of  reform  or  matters  of  local  or  personal 
interest.  On  the  last  day  of  the  session, 
with  all  the  other  rush,  with  members  worn 


out  and  lacking  interest,  the  one  big  busi- 
ness of  every  legislature  was  sprung  in  the 
shape  of  a  general  appropriation  bill, 
which,  with  many  incongruities,  without 
adequate  consideration,  and  with  little  re- 
lation to  the  financial  condition  of  the 
state,  was  finally  passed,  after  the  state- 
house  clock  had  been  duly  turned  back  to 
preserve  the  outward  semblance  of  legiti- 
macy. That  which  should  be  of  first  im- 
portance and  longest  deliberated  upon,  was 
the  last  to  be  taken  under  advisement  and 
the  least  considered. 

The  budget  law,  and  in  Nevada  it  is  as 
yet  only  a  law  which  any  legislature  may 
amend  or  repeal,  has  changed  all  that. 
The  otherwise  confused  and  bungling 
legislator  is  now  at  the  outset  of  the  session 
armed  with  the  information  that  he  must 
have  if  he  is  to  do  for  the  state  what  his 
admiring  constituents  have  watched  him  do 
in  his  own  affairs.  Fortunately  the  budget 
in  Nevada  had  "  a  man  behind  it "  who 
was  able,  fearless,  and  thoroughly  in  favor 
of  the  plan.  Governor  Boyle  presented  the 
legislature  with  a  complete  and  easily  com- 
prehended statement  of  the  state's  finances. 
It  was  the  result  of  a  vast  amount  of  labor 
and  investigation  such  as  had  never  before 
been  given  to  the  state's  affairs;  such  as 
could  not  have  been  given  by  the  legisla- 
ture itself.  It  cannot  be  said  that  the 
"  honest,  hard-headed  "  representative  was 
overjoyed  at  receiving  it.  There  were 
murmurs,  long  if  not  loud,  over  executive 
interference;  for  the  document  not  only 
disclosed  the  itemized  costs  of  all  depart- 
ments of  the  state  government  for  the  two 
years  preceding,  but  it  recommended  the 
expenditures  in  all  departments,  except  the 
legislative,  for  the  two  years  to  come ;  and, 
as  the  law  directed,  it  was  accompanied  by 
a  bill  providing  for  the  appropriation  of 
the  amounts  recommended. 

There  probably  never  was  a  more  highly 
intelligent  body  of  legislators  in  Nevada 
than  the  last ;  certainly  none  more  bent  on 
cutting  down  expenses.  The  net  result  of 
their  actions,  to  their  credit  be  it  said,  was 
a  small  increase  in  the  aggregate  amount 
of  expenditures  recommended  by  the  Gov- 
ernor. To  be  sure  they  cut  some  of  the 
CJovernor's  recommendations  and  raised 
others,  l)ut  none  very  violently.  And  the 
Governor  stood  ready  at  all  times  to  point 
out  how  further  reductions  could  be  made, 
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if  so  demanded,  asking  only  that  the  full 
fiscal  plans  of  the  state  as  a  whole  be  con- 
sidered, so  that  essential  work  should  not 
be  crippled.  The  net  result  of  this  budget 
experiment,  this  laboratory  test  in  fiscal 
matters,  now  appears  to  be  a  net  decrease 
in  the  state  tax  rate  of  12.3  per  cent,  one 
dollar  in  eight  of  taxes  levied,  comparing 
1920  with  1921. 

It  cannot  be  arbitrarily  stated  that  this 
excellent  showing  resulted  altogether  from 
the  budget  law.  Doubtless  something  must 
be  credited  to  the  determination  of  the  tax- 
payers to  secure  some  measure  of  relief; 
but  it  can  certainly  be  maintained  that 
reither  the  governor  nor  the  legislature 
could  have  acted  with  intelligence  without 
the  facts  which  the  budget  presented,  and 
most  bad  legislation  results  from  lack  of 
intelligence.  It  is  also  a  matter  of  some 
significance  that  while  the  state  was  de- 
creasing its  tax  rate  by  12.3  per  cent,  the 


counties  and  cities  increased  theirs  by  11.3 
per  cent,  showing  rather  conclusively  that 
the  reduction  in  state  expenditures  was  not 
the  result  solely  of  popular  demand.  To 
be  sure  popular  demand  must  ever  furnish 
the  motive  for  tax  reduction,  but  there  can 
be  only  blind  cutting  and  slashing,  destruc- 
tive of  the  state's  best  interests  as  a  unified 
going  concern,  unless  action  be  based  on 
that  systematized  knowledge  of  the  facts 
which  composes  a  reasonable  budget. 

The  fact  that  governments  appropriate 
their  money  before  they  get  it  makes  a  wise 
and  thoroughly  considered  budget  even 
more  essential  in  public  than  in  private 
practice.  It  is  a  monument  to  the  easy- 
going indifference  of  our  people  that  the 
budget  system  has  only  this  year  been  in- 
augurated in  our  federal  affairs;  that  any 
state  should  longer  continue  without  it  is 
evidence  of  a  lack  of  ordinary  business 
sagacity. 


TAXATION  OF  STOCK  DIVIDENDS- 
AN  UNSETTLED  POINT 

EDWARD  A.   HARRIMAN 

Washington,  D.  C.  - 


Most  of  the  questions  regarding  the  tax- 
ability of  stock  dividends  as  income  have 
been  settled  by  the  United  States  Supreme 
Court.  It  was  settled,  first,  in  Towne  v. 
Eisner,  245  U.  S.  418,  that  a  stock  divi- 
dend made  in  1914  against  surplus  earned 
prior  to  January  first,  1913,  was  not  tax- 
able as  income  under  the  Act  of  October 
3,  1913,  which  provided  that  the  net  in- 
come should  include  "dividends  "  and  al.>^o 
"  gains  or  profits  and  income  derived  from 
any  source  whatever."  It  was  settled, 
second,  in  Eisner  v.  Macomher,  252  U.  S. 
189,  that  an  ordinary  stock  dividend  is 
not  income  within  the  meaning  of  the  Six- 
teenth Amendment,  the  Court  dividing  five 
judges  to  four.  A  stock  dividend,  how- 
ever, may  be  taxed  as  income  in  Massachu- 
setts under  the  forty-fourth  amendment  to 
the  Constitution  of  Massachusetts.  Tax 
Comm'r  v.  Putnam,  227  Mass.  522.  Within 
the  rules  above  laid  down,  a  stock  divi- 
dend means  a  dividend  paid  in  stock  of 
the  corporation  declaring  the  dividend.  If 
the  dividend  is  paid  in  stock   of   another 


corporation,  it  is  income  to  the  stockhold- 
ers. Peabody  v.  Eisner,  247  U.  S.  347  ; 
U.  S.  v.  Phellis,  —  U.  S.  — ;  Rockefeller 
V.  U.  S.,  —  U.  S.  — ;  both  decided  at 
the  October  term,  1921.  There  are  special 
cases,  however,  in  which  the  holding  com- 
pany is  so  closely  identified  with  a  sub- 
sidiary corporation  that  the  declaration  of 
stock  dividends  by  the  subsidiaries  in  favor 
of  the  holding  company  is  treated  as  a 
mere  bookkeeping  transaction.  Southern 
Pacific  Co.  v.  Lotue,  247  U.  S.  330 ;  Gulf 
Oil  Corporation  v.  Lewellyn,  248  U.  S.  71. 

There  is  one  kind  of  stock  dividend  as 
to  which  the  question  of  taxability  as  in- 
come has  not  yet  been  decided,  and  that 
is  the  case  in  which  the  stock  dividend  is 
not  distributed  among  all  the  stockholders, 
but  is  paid  simply  to  one  class  of  stock- 
holders. A  stock  dividend  must  be  paid 
pro  rata  to  all  classes  of  stockholders,  un- 
less otherwise  provided  in  the  charter. 
Jones  v.  Concord  &'  Montreal  Railroad, 
67  N.  H.  119,  234. 

It  is  therefore  a  common  occurrence  to 
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provide  by  contract  in  the  organization  of 
the  corporation  that  the  preferred  stock- 
holders shall  not  have  any  right  to  stock 
dividends  or  to  subscribe  to  increases  of 
capital  stock.  In  a  recent  decision  in 
Maine.  Stone  v.  U.  S.  Envelope  Co.,  1 1 1 
Atl.  536,  the  Court  held,  contrary  to  the 
generally  accepted  principles  of  both  con- 
tract and  corporation  law,  that  such  a 
contract  of  release  by  the  preferred  stock- 
holders of  their  rights  was  to  be  implied. 
The  question  then  arises,  is  a  stock  divi- 
dend which  is  paid  to  one  class  of  stock- 
holders only,  taxable  as  income?  To  take 
a  practical  example :  Suppose  that  a  cor- 
poration has  net  assets  of  three  million  dol- 
lars with  outstanding  capital  stock  of  two 
million  dollars,  of  which  one  million  is 
preferred  stock.  Suppose  that  by  the 
terms  of  its  charter,  which  constitutes  the 
contract  between  the  preferred  and  com- 
mon stockholders,  all  stock  dividends  be- 
long to  the  common  stockholders  and  a 
stock  dividend  of  one  million  dollars  is 
declared  so  that  each  common  stockholder 
has  two  shares  in  place  of  one.  Has  the 
common  stockholder  by  this  stock  dividend 
received  any  taxable  income?  This  ques- 
tion is  not  settled  by  Macomber  v.  Eisner. 


In  that  case  the  stock  dividend  went  to 
one  class  of  stockholders,  and  the  Court 
says:  "It  does  not  alter  the  pre-existing 
proportionate  interest  of  any  stockholder, 
or  increase  the  intrinsic  value  of  his 
holding."  In  the  case  of  a  stock  dividend 
to  one  class  of  stockholders,  however,  such 
dividend  does  alter  the  existing  proportion- 
ate interest  of  the  stockholders,  and  may 
affect  the  intrinsic  value  of  their  holdings. 
Prior  to  the  stock  dividend,  the  voting 
power  of  A,  holding  one  share  of  pre- 
ferred stock,  and  of  B,  holding  one  share 
of  common  stock,  was  the  same.  After 
the  stock  dividend,  A's  voting  power  re- 
mains the  same,  but  B's  is  doubled.  Again, 
if  the  corporation  is  dissolved  prior  to  the 
declaration  of  the  dividend,  A  and  B  have 
an  equal  share  in  the  assets  in  liquidation. 
If  the  dissolution  takes  place  after  the 
declaration  of  the  dividend,  B's  share  be- 
comes twice  as  great  as  A's.  There  is, 
therefore,  a  substantial  change  in  B's  rights 
as  the  result  of  the  stock  dividend. 
Whether  that  change  is  sufficient  to  render 
such  dividend  taxable  income,  is  therefore 
still  an  open  question,  and  the  risk  that 
such  dividend  may  be  held  taxable  is  too 
great  to  be  overlooked  or  ignored. 


TAX-EXEMPT  SECURITIES 

Condensed  Statement  of  Remarks  by  Louis  T.  McFadden,  Representative  in  Congress  from   Pennsylvania, 
before  the  Committee  on  Ways  and  Means  of  the  House  of  Representatives,  July  28,  1921. 


I  desire  to  address  myself  briefly  in  re- 
gard to  House  joint  resolution  102,  which 
is  now  in  your  committee,  introduced  by 
myself  on  May  3,  1921.  This  is  a  resolu- 
tion providing  that  favorable  action  shall 
be  taken  to  provide  against  further  issuance 
of  tax-exempt  securities,  and  in  that  con- 
nection I  should  like  to  point  out  that  the 
continued  issuance  of  tax-exempt  securities 
is  a  menace  to  the  credit  standing  of  the 
.states  and  of  the  political  subdivisions  of 
the  states.  It  is  rapidly  tending  toward 
property  confiscation  and  is  materially  de- 
laying the  industrial  progress  of  the 
nation. 

I  desire  to  stress  the  above  points  as 
constituting  a  national  evil,  unparalleled 
in  the  history  of  the  country.  The  crea- 
tion of  two  classes — the  wealthy,  free  from 
the  burdens  of  taxation,  and  the  workers, 


who  are  forced  to  bear  the  burden  of 
which  the  wealthy  are  relieved,  through 
the  purchase  of  tax-exempt  securities — is  a 
violation  of  social  justice  which  is  crystal- 
lizing in  broad  public  opposition  and  dis- 
content as  the  issuance  of  tax-exempt  secur- 
ities expands. 

Reliable  authorities  have  estimated  that 
there  are  $14,425,000,000  of  tax-exempt 
securities  that  have  been  issued  up  to  Jan- 
uary, 1921,  about  half  of  which  is  repre- 
sented by  the  debts  of  states,  cities,  school 
districts,  and  other  political  subdivisions, 
and  about  half  by  the  obligations  of  the 
Ciovemment.  In  the  last  few  years  we 
have  seen  the  personal  wealth  of  the  coun- 
try so  rapidly  segregated  into  the  tax-free 
class  that  whereas  the  taxable  income  of 
individual  taxpayers  under  the  federal  in- 
come tax  law  was  $992,972,985   in   1916, 
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the  amount  decreased  to  $731,372,053  in 
1917  and  to  $392,247,329  in  1918.  It  is 
not  to  be  supposed  that  the  actual  income 
of  these  taxpayers  had  thus  decreased.  On 
the  contrary,  it  is  a  safe  conclusion  that 
they  have  converted  their  wealth  into  tax- 
free  securities  so  rapidly  that  at  a  similar 
rate  of  conversion  they  would  be  "  scot- 
free "  of  all  income  tax  by  1922. 

It  is  stated  that  more  than  $1,000,000,000 
of  state  and  municipal  tax-free  securities 
were  issued  in  1920.  If  these  securities  are 
held  by  the  wealthy,  those  whose  federal 
income  tax  is  at  the  rate  of  75  per  cent, 
the  total  annual  loss  in  this  one  form  of 
tax  alone  is  over  $35,000,000,  if  the  inter- 
est rate  on  these  bonds  averages  5  per  cent. 

I  consider  it  a  grave  mistake  and  that 
it  is  putting  the  burden  of  the  paying  of 
the  expenses  of  the  government  on  the 
poorer  class  of  people,  because  the  rich 
people  are  investing  their  money  in  these 
tax-exempt  securities.  It  is  a  well-known 
fact  throughout  the  country  that  those 
wealthy  classes  who  have  been  investing 
their  money  in  real  estate  and  mortgages, 
are  selling  their  real  estate  at  high  prices, 
and  selling  their  mortgages  and  investing 
their  money  in  tax-exempt  securities. 

Granted  that  there  may  have  been  an 
apparent  saving  to  borrowers  of  one-half 
of  1  per  cent  per  annum  this  saving  on 
$1,000,000  in  5  per  cent  bonds  is  only 
$250,000  a  year,  or  seven-tenths  of  1  per 
cent  of  the  annual  loss  in  taxes.  If  the 
rates  of  taxation  are  not  reduced  the  loss 
in  federal  income  tax  alone  would,  for  the 
life  of  this  billion  dollars  in  bonds  repre- 
sent a  loss  of  $700,000,000  against  a  total 
saving  in  interest  of  $5,000,000.  On  a 
most  conservative  basis  the  government  is 
now  losing  annually  from  one  hundred  and 
seventy-five  to  two  hundred  million  dol- 
lars on  tax-exempt  bonds  already  issued. 

The  wealthy  investor  receives  as  much 
net  return  from  his  5  per  cent  tax-exempt 
bonds  as  from  a  taxable  industrial  invest- 
ment paying  over  17  per  cent.  Railways, 
public  utilities,  and  other  industrials  can- 
not compete  on  this  basis  and  are  now 
being  deprived  of  the  capital  which  they 
need  for  expansion.  This  is  a  serious 
handicap  to  the  normal  progress  of  in- 
dustry which  should  be  terminated. 

The  tax-exempt  bond  has  contributed 
to  the  depression  in  the  value  of  Liberty 


bonds,  causing  the  holders  to  sustain  still 
further  losses  upon  liquidation. 

The  issuance  of  tax-exempt  securities  by 
the  Government,  state,  or  other  political 
subdivision,  because  of  the  ease  in  obtain- 
ing funds,  encourages  public  debts,  public 
extravagance,  and  public  inefficiency  in  the 
expenditure  of  the  funds  so  raised.  Free- 
dom to  continue  the  issuance  of  tax- 
exempt  bonds  encourages  all  political  units 
issuing  the  same  rapidly  to  approach  their 
bonding  limits,  when  the  burden  of  taxa- 
tion thus  created  may  become  so  heavy  as 
to  force  confiscation  of  the  property.  As 
the  bonding  power  of  the  cities  becomes 
exhausted  their  credit  position  becomes  im- 
paired. 

I  hold  that  the  credit  position  of  the 
state  is  impaired,  and  that  the  credit  posi- 
tion of  a  state  cannot  become  impaired 
without  also  impairing  the  credit  position 
of  the  Government.  The  resolution  which 
I  have  introduced  to  amend  the  Constitu- 
tion places  all  forms  of  investment  on  an 
equitable  basis  and  reestablishes  equality  in 
the  assimiption  of  the  tax  burdens  of  all 
people.  The  principles  of  the  Constitution 
are  now  being  imdermined  and  must  be 
restored.  Under  this  amendment,  the  Gov- 
ernment, the  states  and  all  political  sub- 
divisions thereof  will  have  equal  rights  to 
taxation  upon  all  securities  issued  after  its 
enactment  and  ratification  by  the  states. 

Now,  this  proposition  has  been  indorsed 
by  the  Secretary  of  the  Treasury,  Mr.  Mel- 
lon. In  a  letter  to  your  committee  he 
recommends  the  consideration  of  the  re- 
moval of  these  tax-exempt  rights.  It  has 
been  also  previously  recommended  by  two 
secretaries  of  the  Treasury,  Messrs.  Glass 
and  Houston,  and  I  have  here  a  couple  of 
letters  from  R.  C.  Leffingwell,  who  was 
the  Assistant  Secretary  of  the  Treasury, 
and  who  frequently  appeared  before  your 
committee.  I  believe  his  judgment  was 
relied  upon  to  some  extent,  and,  if  I  may, 
I  should  like  to  quote  briefly  from  his 
letters. 

I  have  a  letter  from  him  under  date  of 
June  8,  1921,  in  which  he  says: 

"  I  received  your  letter  of  May  28.  I  am  so 
impressed  by  the  evils  of  tax  exemption  that  I 
should  be  inclined  not  to  reserve  to  the  federal 
Government  the  right  to  exempt  its  securities 
from  state  and  local  taxes  even  in  the  event  of 
war  or  any  other  great  crisis.  I  do  not  think 
tax  exemption  is  ever  adequately  reflected  in  the 
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selling  price,  because  tax  exemption  has  such 
yarying  value  for  different  purchasers.  I  think 
the  United  States  Government,  even  in  wartime, 
should  finance  itself  by  paying  the  proper  rate 
of  interest  frankly  and  fairly  to  all  alike  and 
not  by  undermining  the  revenues  of  states  and 
municipalities  any  more  than  its  own.  I  do  not 
wonder  that  there  should  be  some  hesitation 
about  this,  but  on  the  whole  I  believe  the  thing 
to  do  is  to  face  the  issue  squarely  and  give  the 
states  full  power  to  impose  income  taxes  upon 
income  from  federal  securities,  at  the  same  rates, 
and  upon  the  same  terms  and  conditions,  as  they 
impose  upon  their  own." 


From    another    commimication    I 
here,  I  should  like  to  quote  a  part : 


have 


"  I  think  that  the  opposition  of  less  enlight- 
ened states  and  municipal  authorities  to  the  pro- 
posed constitutional  amendment  may  be  readily 
met  by  calling  the  attention  of  the  body  of  the 
voters,  by  whose  suffrage  they  hold  office,  to  the 
fact  that  tax  exemption  is  a  special  privilege 
conferred  upon  accumulated  wealth  and  unearned 
incomes  derived  from  it,  and  that  the  conse- 
quence of  it  is  to  enlarge  the  burdens  which 
must  be  borne  by  the  general  public  and  by 
earned  incomes.  I  do  not  think  that  anj'  board 
of  city  fathers  or  any  state  legislature  would  be 
able  to  resist  this  argument.  It  is  unquestion- 
ably true  that  the  present  excessively  high  rates 
of  taxation  upon  the  incomes  of  salaried  men, 
professional  men,  and  all  workers,  and  present 
high  rates  of  taxation  on  real  estate,  which  re- 
flect themselves  in  high  rents,  and  upon  incomes 
derived  from  taxable  securities,  are  in  large 
measure  due  to  the  fact  that  incomes  and  prop- 
erty invested  in  state  and  municipal  securities, 
and  in  some  of  the  securities  of  the  federal  Gov- 
ernment and  federal  agencies,  are  wholly  ex- 
empted from  taxation. 

"  The  view  that  earned  incomes  should  be  taxed 
at  a  less  rate  than  unearned  incomes  has  been 
presented  with  much  force.  Indeed,  there  is  little 
dissent  from  this  view  except  on  the  ground  of 
the  administrative  difficulty,  which  is  consider- 
able. It  seems  little  short  of  amazing,  then,  that 
the  federal,  state  and  municipal  governments 
should  continue  to  apply  the  opposite  principle, 
and  by  issuing  exempt  or  partly  exempt  securi- 
ties impose  a  heavier  burden  of  taxation  upon 
earned  incomes  than  upon  unearned  incomes. 
The  man  who,  for  the  first  time  in  his  life,  is 
earning,  say,  $10,000  a  year  by  hard  work,  must 
pay  his  income  taxes,  his  rent,  support  his  family, 
and  lay  something  by  for  the  future ;  but  the 
man  who  is  living  in  idleness  and  enjoying  an 
income  of  an  equal  amount  from  the  investment 
of,  say,  $200,000  in  high-grade  public  securities, 
is  pretty  well  relieved  from  the  necessity  of  pro- 


viding for  the  future  and  relieved  also  from  the 
necessity  of  bearing  his  part  in  the  burdens  of 
government. 

"  I  am  the  last  one  to  advocate  repressive 
measures  toward  capital.  I  cannot,  however,  for 
the  life  of  me,  see  why  the  accumulated  wealth 
of  the  country  should  be  exempted  from  bearing 
its  share  of  the  burdens  of  government,  and 
allowed  to  shift  it  to  the  workingman  of  the 
country,  whether  they  be  farmers  or  business 
men  or  bankers  or  lawyers,  whose  energy  and 
initiative  must  be  applied  to  capital  in  order  to 
make  it  fructify.  If  the  manufacture  of  exempt 
federal,  state  and  municipal  securities  continues, 
America  will  cease  to  be  the  land  of  oppor- 
tunity. No  one  who  did  not  accumulate  a  for- 
tune before  or  during  the  war  will  have  a  fair 
chance  to  do  so  until  the  war  debts  and  the 
debts  that  are  now  being  incurred  for  semi- 
socialistic  purposes,  federal,  state,  and  municipal, 
have  been  paid  off.  Fortunes  accumulated  before 
and  during  the  war  are  drifting  into  exempt  in- 
vestments, and  you  and  I  and  the  other  relatively 
young  men  of  the  country,  whether  well-to-do  or 
poor,  who  have  our  accumulations  to  make,  must 
do  the  work  and  pay  the  taxes  to  pay  the  debts 
incurred  to  those  who  by  inheritance,  or  good 
fortune,  or  mere  seniority,  made  their  accumula- 
tions first. 

"  This  country  is  rich  and  has  been  the  land 
of  opportunity.  Social  discontent  has  never  been 
serious  here,  because  it  was  always  easier  for  the 
man  of  energy  and  ability  to  advance  his  for- 
tunes within  the  law  and  our  institutions  than  by 
fighting  them.  Today,  rapidly,  beneath  our  eyes, 
this  situation  is  being  altered.  Tax  exemption, 
which  %vas  a  trivial  matter  before  the  war  be- 
cause taxes  and  public  debts  were  relatively 
small,  has  become  a  grave  social  menace.  The 
workers  are  being  asked  to  pay  the  expenses  of 
the  Government  and  to  pay  tribute  to  the  owners 
of  accumulated  wealth,  who  are  themselves  re- 
lieved from  any  part  of  the  burden  if  they  make 
certain  specified  investments  of  their  wealth." 

In  a  letter  dated  May  26,  1921,  Mr. 
Lefiingwell  says: 

"  Under  the  Supreme  Court's  decisions  neither 
federal,  state,  nor  municipal  bonds  carry  exemp- 
tion from  inheritance  taxes. 

"  The  federal  Government  cannot  impose  « 
propertj'  tax  without  apportionment  according  to 
population,  which  means  that  it  cannot  impose  it 
at  all  as  a  practical  matter.  State  and  municipal 
property  taxes  are  notoriously  unequal,  and  I 
think  that  to  subject  public  bonds  to  these  taxes 
would  impair  their  salability  without  addition 
materially  to  revenues.  Those  states  which  do 
not  tax  the  income  from  their  own  bonds  ought 
not.  I  think,  to  tax  the  income  from  federal 
bonds,  thus  discriminating  against  them." 
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DECISIONS  AND  RULINGS 

EDITED  BY  A.   E.   HOLCOMB 


Exemption  —  Federal  Control  of 
Property  as  Ground  for  Exemption. — 
In  a  New  Jersey  case,  the  main  question 
was  as  to  the  liability  to  taxation  of  a 
stored  supply  of  coal  which  a  company 
owned  and  claimed  altogether  exempt  from 
local  taxation,  because  of  war-time  federal 
control  and  regulation  thereof  under  the 
federal  act  kno^^^l  as  the  "  Lever  Act  ". 

The  court  held  that  the  fact  that  the 
property  in  the  hands  of  its  owners  was 
held  by  them  subject  to  federal  regulation 
in  the  public  interest,  did  not  exempt  it 
from  state  taxation,  if  otherwise  taxable 
under  the  law  of  the  state. — Pennsylvania 
Coal  Co.  V.  Saddle  River  Twp.,  114  Atl. 
157. 

Exemption  —  "  Municipal  Corpora- 
tion " — Irrigation  District.  —  An  irri- 
gation district  is  not  a  municipal  corpora- 
tion within  the  meaning  of  that  term  as 
used  in  the  California  constitutional  pro- 
vision, exempting  from  taxation  property 
belonging  to  municipal  corporations  within 
the  state,  except  such  lands  and  improve- 
ments located  outside  of  the  municipal 
corporations  owning  the  same  as  were  sub- 
ject to  taxation  at  the  time  of  the  acquisi- 
tion thereof. — Turlock  Irr.  Dist.  v.  White, 
198  Pac.  1060. 

License — Disposition  of  Proceeds — 
Uniformity.  —  Under  a  Washington  act, 
a  license  tax  was  imposed  upon  dogs  at 
various  rates  depending  upon  their  sex. 
In  counties  the  proceeds  were  required  to 
be  placed  in  a  domestic  animal  protection 
fund,  and  in  cities,  in  such  funds  as  desig- 
nated by  ordinance  of  the  city.  The  act 
also  provided  for  the  payment  of  damages 
to  persons  whose  domestic  animals  were 
injured  or  killed  by  dogs  and  made  it  law- 
ful for  persons  to  destroy  dogs  found  bit- 
ing persons  or  injuring  or  killing  domestic 
animals.  These  latter  provisions  applied 
to  counties  only.  The  constitutionality  of 
the  act  was  attacked  by  a  county  in  resist- 
ing a  claim  for  damages  to  domestic  ani- 
mals by  dogs  made  by  the  o-nmer.     The 


court  sustained  the  constitutionality  of  the 
act  and  held  that  the  state  constitutional 
provision  requiring  all  property  to  be  taxed 
in  proportion  to  its  value  was  not  violated 
because  the  licensing  of  dogs  was  an  exer- 
cise of  police  power,  which  was  not  subject 
to  the  constitutional  tax  limitation;  that 
the  distinction  in  the  act  between  cities 
and  counties  was  reasonable  and  therefore 
properly  made  under  the  police  power; 
that  the  provisions  for  the  destruction  of 
offending  dogs  and  the  payment  of  dam- 
ages to  owners  of  domestic  animals  in- 
jured or  destroyed  by  dogs  were  proper 
under  the  police  power  and  did  not  violate 
the  due  process  clause  of  the  federal  con- 
stitution. —  McQueen  v.  Kittitas  County, 
198  Pac.  394. 

License — Federal  Agency. — An  indi- 
vidual who  contracted  with  the  United 
States  Government  to  carry  mail  resisted  a 
Washington  license  tax  for  the  right  to 
operate  motor  trucks  in  the  highways, 
claiming  that  he  was  an  instrumentality  of 
the  government,  performing  a  governmental 
function,  and  that  the  tax  was  in  effect 
upon  the  United  States.  The  court,  after 
finding  that  the  individual  was  a  personal 
contractor  doing  certain  work  for  the  gov- 
ernment, at  a  fixed  compensation,  and  was 
in  no  sense  the  agent  or  representative  of 
the  government  or  an  integral  part  of  it, 
sustained  the  tax,  holding  that  while  a 
state  may  not  hamper  or  interfere  with  the 
free  and  orderly  performance  of  govern- 
mental functions,  by  taxation  or  otherwise, 
yet  such  interference  must  be  substantial 
and  direct  and  that  an  indirect  and  imma- 
terial interference  with  government  busi- 
ness was  not  violative  of  the  principles 
upon  which  the  federal  govermnent  is 
ioMuded.—Staie  v.  Wiles,  199  Pac.  749. 

Situs  —  Interest  of  Resident  Bene- 
ficiaries OF  Foreign  Trust  Taxable 
Property.  —  The  Vermont  court  had  be- 
fore it  an  interesting  question  as  to  situs 
of  intangible  property.  The  several  devi- 
sees   of    a    resident    decedent    transferred 
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their  interests  in  the  property  to  a  Massa- 
cliusetts  trust  company,  under  an  instru- 
ment wliich  provided  for  the  distribution 
of  the  income  to  the  beneficiaries  in  accord- 
ance with  their  respective  ownerships  and 
that  the  trust  might  be  terminated  at  any 
time  by  action  of  the  grantors.  The  object 
was  to  conserve  the  estate  for  the  benefit 
ot  the  devisees  and  for  their  heirs. 

The  local  assessors  taxed  the  several 
beneficiaries  for  their  respective  shares  in 
the  corpus  of  the  estate,  and  this  action 
was  contested  as  illegal  under  the  Vermont 
statutes  and  further  reliance  was  placed 
upon  lack  of  due  process,  because  the 
property'  was  not  within  its  jurisdiction. 

The  court  held  that  the  legal  title  was 
in  the  Massachusetts  trustees  and  was  sub- 
ject to  taxation  in  that  state  as  the  title 
had  fully  passed,  notwithstanding  the  reser- 
vations to  terminate  the  trust  and  to  con- 
trol its  investments  contained  in  the  grant. 
The  situs  followed  the  general  rule  as  to 
intangibles  and  not  the  exceptions  to  that 
rule  recognized  by  the  decisions. 

It  did  not  follow,  however,  that  the 
beneficiaries  had  no  property'  taxable  in 
the  state,  as  under  well-considered  author- 
ity they  had  such  an  interest  in  the  prop- 
erty as  was  clearly  taxable  property  and 
more  than  a  mere  right  of  action.  They 
were  the  equitable  and  the  substantial 
o\\Tiers  of  the  trust  fimd.  Hunt  v.  Perry, 
165  Mass.  287;  Maguire  v.  Tax  Commis- 
sicmer,  230  Mass.  503;  253  U.  S.  12  ;  Wise 
V.  Commonii'ealth,  95  S.  E.  632  ;  Fidelity 
c^  Col  Tr.  Co.  V.  Louisville,  245  U.  S. 
54;  Dallitiger  v.  Rappello,  14  Fed.  32; 
15  Fed.  434. 

On  the  question  of  whether  the  statutes 
had  clearly  included  such  property  as  tax- 
able, the  court  held  that  the  declaration 
of  "  all  real  and  personal  estate  "  as  tax- 
able covered  this  property  as  completely  as 
could  be  done. 

As  to  failure  to  provide  to  whom  or 
where  this  property  was  to  be  listed,  the 
court  held  that  the  statutes  referred  to  re- 
lated to  the  corpus  and  not  to  the  interests 
in  question,  which  were  therefore  left 
within  the  general  provisions  that  all  tax- 
able property  was  to  be  set  in  the  list  in 
the  town  where  the  owner  resided.  A  ques- 
tion arose  as  to  the  value  of  the  interests 
which  the  court  held  to  be  a  matter  for 
the  listers  and  not  subject  to  its  correction. 


The  court  therefore  sustained  the  assess- 
ments as  lawful  assessments  of  property 
within  the  jurisdiction  of  the  state. — City 
of  St.  Albans  v.  John  M.  Avery  et  al.,  114 
Atl.  31.  Writ  of  error  dismissed  by  U.  S. 
Sup.  Ct.  Nov.  1921.  [A  brief  note  of  this 
case  was  given  in  the  November  Bulletin 
which,  upon  further  consideration,  is  deemed 
inadequate. — Ed.  ] 

Public  Purpose  —  State  Cement 
Plant. — An  action  was  brought  by  a  tax- 
payer to  prohibit  the  South  Dakota  cement 
commission  from  issuing  and  selling  bonds 
for  the  purpose  of  carrying  into  effect  a 
statute  authorizing  it  to  issue  bonds  to 
establish  plants  within  the  state  for  the 
manufacture  of  cement. 

The  court  held  that  the  manufacture  of 
cement,  under  the  conditions  noted  as  ex- 
isting in  the  state,  was  the  carrying  out  of 
a  public  pvupose  and  did  not  deprive  the 
taxpayer  of  his  property  without  due  pro- 
cess of  law. — Eakin  v.  South  Dakota  State 
Cement  Commission,  183  N.  W.  651. 

Legislative  Declaration  of  a  "  Tax" 
— Court's  Jurisdiction.  —  A  trial  court 
will  not  asstmie  to  determine  that  an  im- 
position levied  by  act  of  Congress,  which 
denominates  it  a  tax,  is  not  a  tax,  but  a 
penalty.  —  Lipke  v.  Lederer,  274  Fed.  493. 

Assessment — Invalidity  through  Ir- 
regularity. —  A  lessee  from  the  Univer- 
sity of  Michigan  erected  a  building  upon 
land  leased  from  the  university,  which 
building,  by  the  terms  of  the  lease,  became 
the  property  of  the  university.  Action 
wan  brought  by  the  City  of  Detroit  against 
the  lessee  to  recover  taxes  from  him,  based 
upon  an  assessment  shown  in  the  field 
book  of  the  board  of  assessors  as  made 
upon  the  building,  upon  the  theory  that 
the  building  could  be  assessed  to  the  lessee 
as  personal  property.  Upon  the  argument 
the  city  urged  that  the  entry  should  be  in- 
ter])reted  as  an  assessment  upon  the  lease- 
hold interest  of  the  lessee  and  invoked  the 
aid  of  a  curative  statute,  declaring  in  effect 
that  no  tax  assessed  upon  property  in  the 
state  should  be  held  invalid  on  account  of 
any  irregularity  in  the  assessment. 

The  court  held  that  the  assessment  as 
actually  made  was  upon  the  building,  which 
was  exempt  from  taxation,  and  that  this 
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was  a  jurisdictional  defect,  prejudicing  the 
property  rights  of  the  lessee,  which  could 
not  be  relieved  by  the  curative  statute.  As 
an  assessment  of  a  leasehold  interest  was 
not  contemplated,  the  court  declined  to 
pass  upon  the  question  of  the  taxability  of 
the  leasehold  interest  of  the  lessee,  holding 
that  as  he  had  had  no  opportunity  to  meet 
the  question  before  the  assessing  officers, 
the  question  was  a  moot  one. — City  of  De- 
troit V.  George,  183  N.  W.  789. 

Real  Estate — Classification.  —  The 
question  presented  in  a  Minnesota  case  was 
whether  unplatted  property  lying  within 
the  outskirts  of  the  municipal  boundaries 
of  St.  Paul,  but  isolated  from  city  advan- 
tages, should  be  assessed  for  taxation  a^ 
urban  platted  property,  at  40%  of  its  true 
value,  or  as  suburban  unplatted,  at  33^% 
of  such  value,  within  the  meaning  of  the 
classification  statute,  as  construed  and  ap- 
plied in  State  ex  rel.  Chase  v.  Tax  Com- 
mission, 160  N.  W.  498. 

The  court  held  that  the  property  be- 
longed to  the  suburban  class,  to  be  taxed 
at  33y3%  of  its  true  value,  and  that  the 
value  of  the  property  should  not  be  given 
any  special  significance  or  effect  in  a  de- 
termination of  the  question.  —  In  re  Real 
Estate  Taxes  Delinquent  in  January,  ig20, 
For  Ramsey  County,  183  N.  W.  671. 

Federal  Agency  —  Lessee  of  Indian 
Lands  Not  Exempt.  —  In  a  recent  Okla- 
homa case  the  court  decided  against  the 
claim  of  the  lessee  of  Indian  lands,  that 
tangible  property  placed  by  him  upon  the 
leased  lands  was  not  subject  to  tax,  be- 
cause he  was  a  federal  agency  and  that  the 
gross  production  tax  was  illegal.  The 
court  could  find  no  case  which  held  that 
tangible  property  of  one  having  a  contract 
with  the  United  States  Government  was, 
by  reason  of  that  fact,  exempt  from  taxa- 
tion, and  held  that  tangible  property  used 
in  operating  an  Indian  lease  was  subject  to 
ad  valorem  taxation.  The  "  gross  produc- 
tion "  tax  was  held  to  be  a  property  tax 
and  not  a  license  or  occupation  tax,  and 
was  therefore  upheld.  —  Protest  of  Bende- 
laH,  198  Pac.  606. 

Special  Assessment — Repair  of  Ditch 
—Notice. —  The  United  States  Supreme 
Court  upheld   the  Iowa  court   in   holding 


valid  special  assessments  for  the  opening, 
clearing  and  repair  of  a  drainage  ditch,  as 
against  the  contention  that  the  commis- 
sioners proceeding  under  the  statute,  fixed 
the  assessment  without  notice  and  oppor- 
tunity for  hearing  on  the  part  of  the  prop- 
erty o\\'ners  affected,  which  were  therefore 
illegal. 

The  statute  provided  that  the  cost  of  the 
repairs  should  be  assessed  upon  the  same 
basis  as  in  the  case  of  the  assessments  for 
the  original  construction  of  the  ditch.  The 
court  held  that  as  this  was  merely  a  mathe- 
matical calculation,  the  cost  being  known, 
the  provision  itself  constituted  a  legislative 
declaration  of  benefit,  in  which  case  no 
notice  was  necessary,  as  held  by  many  de- 
cisions, some  of  which  are  cited,  including 
Branson  v.  Bush,  257  U.  S.  182,  189. 

The  committing  to  the  commissioners  of 
the  power  to  determine  v.'hen  the  repairs 
were  needed  was  held  a  matter  of  state 
administrative  detail  with  which  the  court 
would  not  interfere,  in  the  absence  of  any 
claim  of  confiscation  of  spoliation. — Brei- 
holz  et  aJ.  v.  Supervisors,  U.  S.  Sup.  Ct., 
Nov.  7,  1921. 

Franchise  Payment — Public  Utility 
— Validity  of  Payment  by  a  Receiver. 
— On  petition  by  the  City  of  McKeesport 
to  require  payment  by  receivers  of  a  rail- 
road company  of  franchise  taxes  fixed  by 
local  ordinance.  Held :  Before  the  court 
will  recognize  any  obligation  on  the  part 
of  the  railroad  company  or  the  receivers  \o 
pay  the  sums  sought  to  be  recovered,  the 
question  of  the  validity  of  the  contract 
must  be  determined  by  the  state  public  ser- 
vice commission. — American  Brake  Shoe  &* 
Foundry  Co.  et  al.  v.  Pittsburgh  Railways, 
270  Fed.  812. 

Poll  Tax — Aliens — Treaty.  —  Pursu- 
ant to  a  provision  in  the  California  consti- 
tution, the  statutes  provide  that  an  annual 
poll  tax  shall  be  levied  upon  every  male 
alien  inhabitant.  This  was  attacked  by  a 
subject  of  the  Japanese  Empire,  who 
claimed  that  the  act  was  ineffective  as  to 
all  aliens  who  were  subjects  of  the  Em- 
pire, because  of  the  provisions  contained 
in  the  existing  treaty  between  the  United 
States  and  Japan,  in  which  it  was  provided 
that  the  subjects  of  each  may  not  be  com- 
pelled under  any  pretext  whatever,  to  pay 
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any  charges  or  taxes  other  or  higher  than 
those  that  are  or  may  be  paid  by  native 
citizens  or  subjects.  The  court  held  that 
the  treaty  was  part  of  the  law  of  the  land, 
binding  upon  all  states  and  to  which  all 
state  enactments  must  yield,  therefore  the 
tax  was  ineffective  as  to  a  subject  of  Japan. 
— Ex  parte  Tend,  200  Pac.  954. 

Poll  Tax — Aliens — "  Equal  Protec- 
tion ".  —  The  same  act  was  attacked  by  a 
citizen  of  Mexico,  who  claimed  that  the 
alien  poll  tax  law  violated  the  "  equal 
protection "  clause  of  the  United  States 
constitution.  No  treaty  was  involved.  The 
court  held  that  the  sole  basis  of  the  at- 
tempted classification  was  between  citizens 
and  aliens,  which  was  not  sufficient  to  re- 
lieve the  statute  from  the  equality  clause 
of  the  United  States  Constitution,  and 
the!  ef ore  the  law  was  unconstitutional. — 
Ex  forte  Kotta,  200  Pac.  957. 

Mandamus  not  Proper  Remedy  to 
Correct  Over-credit  of  Apportionment 
OF  State  Taxes  Resulting  from  Amend- 
ment OF  Law.  —  In  October,  1919,  the 
Nassau  County  budget  was  made  up. 
Early  in  1920  the  Tax  Law  was  amended 
so  as  to  allow  incorporated  villages  a  rat- 
able share  of  income  tax  moneys  collected 
by  the  state,  and  moneys  paid  to  the  County 
Treasurer  after  the  1920  Act  came  into 
■effect  were,  therefore,  apportionable  other- 
wise than  as  provided  in  the  budget.  Thus, 
the  Village  of  Garden  City  became  entitled 
to  part  of  the  moneys  assigned  by  the 
budget  to  the  Town  of  Hempstead.  Never- 
theless, the  budget  having  been  filed  and 
pa\Tnents  and  credits  erroneously  made. 
Held  that  mandamus  was  not  the  proper 
remedy  to  correct  the  error.  The  court 
intimates  that  the  county  officials  should 
themselves  correct  the  error. — In  re  Kim- 
hall,  188  N.  Y.  Supp.  97. 

Classification  —  Intangible  Prop- 
erty —  "  Secured  Debt  "  Registration 
Act.  —  The  Missouri  "secured  debt"  tax 
law,  which  was  enacted  in  1917,  being  pat- 
terned after  a  similar  law  in  New  York, 
has  received  a  thorough-going  "  knockout  " 
from  the  state  supreme  court,  that  court 
denouncing  it,  not  only  as  unconslitulional 
but  as  "  wrong  in  principle  and  against 
good  morals  and  a  fair  sense  of  justice," 


and  characterizing  it  as  "  but  a  bungling 
attempt  to  exempt  these  securities  from  the 
taxes  that  they  should  pay."  This  scath- 
ing criticism  should  lead  other  states  to 
make  sure  of  their  constitutional  authority 
before  enacting  such  statutes. 

This  law  provided  a  tax  upon  bonds, 
notes  and  obligations  to  pay,  at  the  face 
value,  and  at  rates  ranging  from  ten  cents 
per  $100,  for  those  maturing  in  less  than 
two  years  from  date,  to  twenty-five  cents 
for  those  maturing  more  than  four  years 
from  date.  The  county  and  the  city  were 
each  authorized  to  levy  similar  rates.  Pay- 
ment of  this  tax  rendered  the  security 
exempt  from  the  general  property  tax, 
Avhich  in  the  town  involved  in  the  case 
amounted  to  $2.43  on  each  $100  of  valua- 
tion. 

The  case  was  evidently  brought  to  test 
the  law,  and  took  the  form  of  a  mandamus 
proceeding  to  compel  the  county  recorder 
of  deeds,  the  officer  authorized  by  law  to 
administer  the  state  tax  under  this  law,  to 
accept  the  tax  tendered,  at  ten  cents,  to 
cover  a  note  for  $50,  and  to  affix  the  neces- 
sary stamps.  This  the  recorder  refused  to 
do,  setting  up  as  defense  the  unconstitu- 
tionality of  the  law  in  various  particulars. 

The  court  held  that  the  section  of  the 
constitution  requiring  that  "  all  property 
subject  to  taxation  shall  be  taxed  in  pro- 
portion to  value,"  was  wholly  conclusive 
against  the  law  in  question ;  that  it  re- 
quired the  taxation  of  all  property,  in- 
cluding the  note  in  question,  by  the  ad- 
valorem  system  and  the  application  of  the 
uniform  rate  applied  to  other  real  and 
personal  property,  and  prohibited  any  sub- 
classification  of  property  into  classes  such 
as  was  made,  and  the  application  of  a 
lower  rate. 

Another  section  of  the  constitution  re- 
quiring uniformity  of  tax  "  upon  the  same 
class  of  subjects  "  was  urged  as  authorizing 
the  classification  in  question,  but  the  court 
lield  this  subject  to  the  section  above  men- 
tioned, which  made  all  property  a  single 
class. 

The  court  found  substantial  support 
from  similar  constitutional  provisions  in 
Georgia,  which  the  courts  of  that  state  had 
held  to  require  a  similar  observance  {Mayor 
V.  Weed,  11  S.  E.  235). 

The  court  further  held  the  law  in  vio- 
lation of  a  constitutional  provision  giving 
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counties  and  certain  townships  a  right  to 
levy  taxes  upon  this  property  and  of  a 
further  provision  requiring  assessments  to 
be  made  by  constitutional  oft'icers.  That 
the  legislature  did  not  have  the  power  to 
assess  property,  except  through  the  duly 
constituted  administrative  officers,  was  held 
to  be  the  uniform  holding  of  all  courts. 

With  numerous  indications  of  its  com- 
plete lack  of  sympathy  with  the  purposes 
of  the  act  and  with  the  arguments  adduced 
in  its  support  as  a  proper  revenue  measure, 
the  court  held  it  wholly  void.  —  State  v. 
Shiptnan,  234  S.  W.  60. 

Pennsylvania  Four-mill  Tax  on 
Loans.  —  Action  was  brought  by  a  Penn- 
sylvania life  insurance  company  to  restrain 
the  collection  of  certain  taxes  levied  on 
outstanding  loans  on  life  insurance  poli- 
cies, assessed  under  an  act  providing  for  an 
annual  four-mill  tax  upon  "  all  moneys 
owing  by  solvent  debtors,  whether  by 
promissory  note,  or  penal  or  single  bill, 
bond  or  judgment."  The  question  was 
whether  the  so-called  loans  to  the  policy- 
holders were  such  in  fact,  or  merely  ad- 
vancements, which  would  not  be  taxable. 

The  court  held  that  as  promissory  notes 
were  given  for  the  money  loaned  or  ad- 
vanced, which  were  payable  upon  demand, 
and  accompanied  by  assignments  under  the 
policies  as  collateral,  the  notes  and  agree- 
ments being  .signed  and  sealed  by  the 
policy-holders  and  by  the  beneficiaries,  the 
transaction  was  a  loan  as  to  which  the 
company  had  ample  security  and  upon 
which  it  could  be  taxed.  —  Provident  Life 
end  Trust  Co.  of  Philadelphia  v.  Gratz 
et  al.,  114  Atl.  498. 

Shares  of  Stock  in  Tennes.see. — This 
was  a  Tennessee  case  in  which  the  court 
examined  the  tax  statutes  and  defined  the 
taxable  status  of  shares  of  stock  in  various 
kinds  of  corporations  as  follows : 

'  We  think  the  act,  when  properly  construed, 
pro\'ides  for  the  assessment  of  shares  of  stock  in 
banks,  loan  companies,  insurance  companies,  in- 
vestment companies,  and  cemetery  companies  to 
the  indi\'idual  shareholders,  in  lieu  of  the  assess- 
ment of  the  corporate  property  of  such  corpora- 
tion. As  to  all  other  corporations,  all  of  the 
property  of  every  kind  and  character  belonging 
to  the  corporation,  including  its  capital  stock,  is 
to  be  assessed  and  taxed  to  the  corporation  itself, 
and,  when   this   is   done,   the    shares    of   stock   in 


such    corporations    are    not    to   be    assessed    and 
ta.xed  to  the  individual  shareholders." 

— Sloan   V.    City  of  Columbia,  232    S.   W. 
663. 

Retroactive  Law  Validating  Taxes 
Collected  under  Invalid  Act — Philip- 
pines Sales  Tax.  —  The  Collector  of  In- 
ternal Revenue  for  the  Philippine  LslanJs 
collected  taxes  on  sales  for  import,  made 
between  Oct.  1,  1916  and  Sept.  30,  1917, 
acting  under  ostensible  authority  of  the  act 
of  the  Philippine  legislature,  approved 
Feb.  24,  1916,  effective  July  1,  1916. 

The  Act  of  Congress  approved  Aug.  29, 
1916,  39  Stat.  545,  prohibited  the  collec- 
tion of  export  duties.  The  supreme  court 
of  the  Islands  gave  judgment  for  the  tax- 
payers in  June,  1920. 

The  act  of  Congress  approved  June  5, 
1920,  validated  the  taxes  levied  under  the 
act  of  the  Philippine  legislature  above  de- 
scribed. 

Under  this  state  of  facts,  the  court  re- 
versed the  judgment  of  the  Islands  court 
and  ordered  judgment  entered  for  the  col- 
lector, following  the  doctrine  announced  in 
United  States  v.  Ileinzcn  6r^  Co.,  206  U.  S. 
370,  386,  that  doctrine  being  that  an  act 
done  by  an  agent  subsequently  ratified  by 
the  principal,  thereby  becomes  the  act  of 
the  principal,  and  if  within  the  authority 
of  the  principal  at  the  time  of  the  act  of 
the  agent,  is  effective  as  of  that  date. — 
Rafferty  v.  Smith  Bell  &=  Co.,  U.  S.  Sup. 
Ct.,  Dec.  6,  1921. 

Special  Assessments — Street  Sprink- 
ling.— A  city  in  Louisiana  brought  action 
against  an  owner  of  property  which  was 
situated  at  the  outer  edge  of  a  sprinkling 
district  for  an  assessment  levied  to  pay  the 
cost  of  sprinkling  the  streets.  The  assess- 
ment was  levied  in  proportion  to  the  foot 
frontage  on  all  property  fronting  on  the 
streets  within  the  district  —  one-fourth  on 
tlie  occupants  of  the  abutting  property  and 
one-fourth  on  the  abutting  property. 

The  property  owner  contended  that  the 
ordinance  was  in  violation  of  the  require- 
ments of  the  constitution  of  the  state,  that 
taxation  should  be  equal  and  uniform  and 
that  all  property  should  be  taxed  in  pro- 
portion to  its  value.  He  also  contended 
that  the  ordinance  was  arbitrary  and  dis- 
criminating and   was   an   attempt   to   take 
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private  property  without  due  process  of 
law,  through  disregard  of  the  actual  cost 
of  the  sprinkling  and  because  the  ordinance 
did  not  provide  for  the  sprinkling  of  all 
of  the  streets,  or  those  immediately  outside 
the  district. 

The  court  held  tliat  the  requirements  of 
the  constitution  above  mentioned  had  no 
application  to  special  assessments ;  that  as 
the  cost  of  sprinkling  the  streets  in  the 
district  exceeded  the  revenues  from  the  as- 
sessments levied  for  that  purpose,  the  rate 
was  not  excessive  or  unreasonable ;  that  it 
was  not  essential  to  the  validity  of  the 
assessment,  that  all  persons  upon  whom  it 
was  levied  should  be  equally  benefited,  it 
being  sufficient  if  the  apportionment  of  the 
assessments  had  a  reasonable  foundation  of 
fairness  and  equality,  and  was  not  arbitrary 
or  discriminating.  —  City  of  Lafayette  v. 
Tanner,  89  So.  314. 

Assessment  in  Mississippi  —  Review. 
— The  Mississippi  attorney  general,  at  the 
direction  of  the  tax  commission,  appealed 
to  the  circuit  court  to  review  an  assessment 
after  it  had  been  listed  with  and  approved 
by  the  board  of  supervisors  and  by  the  state 
tax  commission,  although  no  objection  had 
been  made  thereto  by  either  the  taxpayer 
or  the  state  or  county  officials.  A  certain 
part  of  the  property  included  in  the  assess- 
ment was  underassessed  $2000,  and  another 
part  overassessed  in  an  equal  amount.  The 
taxpayer  claimed  that  the  provision  of  the 
statute  allowing  the  attorney  general  to 
take  the  appeal,  was  unconstitutional,  be- 
cause it  allowed  that  official  twenty  days 
in  which  to  appeal,  while  taxpayers  were 
allowed  only  five  days ;  that  the  attorney 
general  had  not  objected  to  the  assessment 
before  the  board  of  supervisors,  and  there- 
fore no  issue  had  been  raised  before  that 
board,  and  no  appeal  could  be  taken  ;  and 
that  the  tax  commission  had  no  authority 
to  direct  the  attorney  general  to  take  the 
appeal  in  question.  The  attorney  general 
claimed  among  other  things,  that  the  tax- 
payer was  estopped  from  showing  over- 
valuation of  a  part  of  the  property  in- 
cluded in  the  assessment. 

The  court,  while  upholding  the  original 
assessment,  held  that  the  state  had  the  in- 
herent power  to  discriminate  in  its  own 
favor,  so  long  as  it  afforded  equal  protec- 
tion between  all  persons,  hence  the  statute 


was  not  unconstitutional ;  that  the  appeal 
by  the  attorney  general  was  properly  taken, 
because  the  statute  did  not  require  the  at- 
torney general  to  object  to  the  assessment 
before  the  board  of  supervisors,  and  the 
assessment  before  that  board  was  an  issue; 
that  the  direction  of  the  state  tax  commis- 
sion to  the  attorney  general  to  take  the 
appeal  was  immaterial,  since  the  attorney 
general  had  the  authority  to  appeal ;  and 
that  the  taxpayer  was  not  estopped  to  show 
the  overassessment  of  a  part  of  his  prop- 
erty, as  the  procedure  under  the  statute 
plainly  authorized  the  issue  as  to  the  valua- 
tion of  all  property  included  in  the  assess- 
ment on  appeal,  to  be  tried  de  novo  and 
the  rendition  of  a  new  judgment  assessing 
the  property  at  the  value  shown  by  the 
evidence  on  the  trial.  —  Robinson  Land  cr* 
Lumber  Co.  v.  Roberson,  89  So.  160, 

Assessment — Equality  and  Uniform- 
ity —  Discrimination.  —  In  a  Wisconsin 
case,  action  was  brought  to  review  a  deter- 
mination of  a  board  of  review  of  a  town 
relative  to  an  assessment  of  certain  land, 
which  a  statute  required  to  be  assessed  at 
its  full  value.  The  only  evidence  produced 
to  establish  the  invalidity  of  the  assessment 
was  to  the  effect  that  the  assessment  was 
relatively  too  high  when  compared  with  the 
values  placed  on  certain  other  lands  in  the 
to^vn. 

The  court  held  that  it  would  not  inter- 
fere with  the  decision  of  the  board  of  re- 
view, as  the  board  had  evidence  furnishing 
a  substantial  basis  for  its  conclusion  and 
there  was  nothing  to  show  that  it  had 
acted  arbitrarily  or  dishonestly.  It  also 
held  that  the  taxpayer  had  no  complaint 
of  a  valuation  which  could  ordinarily  be 
obtained  for  the  land  at  private  sale,  unless 
there  was  such  a  general  undervaluation  of 
the  property  in  the  assessment  district  as 
would  result  in  an  excessive  tax  upon  him, 
and  that  the  assessment  could  not  be  im- 
peached by  comparison  with  less  than  two 
per  cent  of  the  other  land  in  the  town, 
where  it  did  not  appear  that  improper  con- 
siderations influenced  the  valuation  of  the 
property. — IVaJt/iers  et  al.  v.  Jung,  Town 
Clerk,  183  N.  W.  986. 

Payment  and  Recovery  —  Involun- 
tary Payment — Void  Assessment — Lia- 
bility of  Collector.  —  The  plaintiff,  a 
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Florida  railroad  company,  sued  a  tax  col- 
lector to  recover  taxes  alleged  to  have  been 
paid  upon  a  void  assessment.  The  merits 
of  this  allegation  were  not  passed  upon 
and  the  case  is  only  of  interest  because  of 
its  discussion  of  the  circumstances  under 
which  a  collector  is  personally  liable  in 
damages,  for  collection  under  duress,  based 
upon  an  illegal  assessment.  The  general 
principle  is  stated  to  be  that  recovery  may 
be  had  where  payment  is  involuntary ;  that 
a  collector,  acting  under  warrant  of  the 
assessor,  the  tax  being  valid  upon  the  face 
of  the  roll  and  there  being  no  defect  in 
the  collector's  authority,  acts  as  an  agent 
of  the  state  or  county,  and  so  long  as  he 
holds  the  money  or  is  notified  of  the  claim 
before  he  pays  it  over  to  the  proper  officer, 
he  may  be  sued  as  for  money  had  and  re- 
ceived, if  the  tax  is  illegal  (Cooley  on 
Taxation,  3d  Ed.,  1482).  —  Seaboard  Air 
Line  Ry.  Co.  v.  Allen,  89  So.  555. 

Limits  —  Reduction  of  Limit  as  Im- 
pairment OF  Contract.  —  A  town  in 
North  Carolina  incurred  debts  in  connec- 
tion with  contracts  for  road  improvements 
under  a  statute  which  permitted  a  levy  of 
taxes  for  such  purposes  at  a  fifty  cent  rate. 
Subsequently,  the  legislature  substituted  a 
county  system  for  the  construction  and 
improvement  of  roads  and  provided  for  the 
levy  of  taxes  in  the  town  in  question  at  a 
ten  cent  rate,  to  discharge  the  indebtedness 
incurred  under  the  previous  statute.  The 
constitutionality  of  the  subsequent  legisla- 
tion was  questioned  by  a  contractor  who 
brought  mandamus  proceeding  to  compel 
the  town  to  levy  the  necessary  taxes  to  pay 
the  debt  owed  him.  The  court  held  that 
the  reduction  of  the  limit  of  taxation  that 
existed  when  the  contract,  under  which  the 
indebtedness  was  incurred,  was  made,  im- 
paired the  obligation  of  the  contract  and 
was  therefore  unconstitutional,  and  re- 
manded the  case  so  that  the  other  creditors 
of  the  town  for  road  improvements  might 
be  joined  in  the  proceedings.  —  Smith- 
Courtney  Co.  V.  Board  of  Road  Commis- 
sioners, 108  S.  E.  443. 

Public  Purpose  —  Soldiers'  Bonus — 
Constitutionality  in  New  York. — The 
validity  of  a  law  of  New  York  providing 
for  the  issuance  of  bonds  to  raise  money 
to  pay  a  bonus  to  residents  who  served  in 


the  military  or  naval  service  of  the  United 
States  for  a  period  longer  than  two  months 
at  any  time  between  April  6,  1917  and 
November  11,  1918  was  questioned  in  this 
case. 

The  court,  with  two  judges  dissenting, 
held  that  the  state  proposed  thereby  to  give 
its  credit  to  the  soldiers  and  sailors,  not  to 
satisfy  any  obligations  that  it  owed  them, 
but  as  a  gratuity;  that  this  act  was  pro- 
hibited by  section  1  of  Article  7  of  the 
New  York  Constitution  providing  that 
"  the  credit  of  the  state  shall  not  in  any 
manner  be  given  or  loaned  to  or  in  aid  of 
any  individual,  association  or  corporation." 

The  court  admitted  that  the  law  was  for 
a  public  object,  but  held  that  whether  the 
purpose  was  a  public  one  was  no  longer 
the  sole  test  as  to  the  proper  use  of  the 
state's  credit,  in  view  of  the  constitutional 
restriction. — People  v.  Westchester  Coimty 
Nat.  Bank  of  Peeks  kill,  132  N.  E.  241. 

"  Assessments  "  —  Municipalities  In- 
dependent OF  State  and  County  in 
Making  Assessments.  —  The  Florida 
court  held  that  a  town  might  levy  taxes 
for  town  purposes  upon  a  diflferent  and 
higher  valuation  than  that  placed  upon  the 
same  property  by  the  state  and  county  offi- 
cers, for  such  taxes ;  that  this  authority 
was  given  by  the  constitutional  provision 
that  cities  and  towns  "  shall  make  their 
own  assessments  for  municipal  purpo.ses 
upon  the  property  within  their  limits." 
The  word  "  assessments  "  in  this  provision 
was  held  not  limited  to  the  apportionment 
of  the  tax,  but  to  have  the  double  signifi- 
cance of  listing  and  valuing  the  property, 
as  well  as  determining  the  amount  of 
mo'ney  to  be  raised  by  the  exercise  of  the 
taxing  power.  The  case  involved  taxes  on 
ordinary  real  estate,  but  the  holding  is  re- 
ported to  be  broad  enough  to  include  taxes 
on  railroads,  which  are  assessed  by  state 
authorities,  apportionments  of  the  total 
valuation  being  made  to  the  various  local- 
ities.—  Toum  of  Aubiirndale  v.  dine,  89 
So.  427:  See  also  84  So.  176. 

Property  in  Transit  —  Interstate 
Commerce. — Proceedings  were  brought  by 
the  state  of  Minnesota  against  a  company 
engaged  in  the  manufacture  of  paper  in 
Pennsylvania,  to  collect  a  personal  prop- 
erty tax  which  had  been  levied  on  wood 
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pulp  which  the  company  had  purchased 
aiad  which  was  cut  and  loaded  on  cars  in 
the  northern  forests  of  Minnesota  and 
shipped  by  rail  at  interstate  freight  rates 
during  the  winter  season  to  Erie,  Pennsyl- 
vania. These  shipments  were  held  in  stor- 
age on  the  shore  of  Lake  Superior,  in  the 
yards  of  the  railroad  over  which  they  had 
been  shipped  to  be  held  until  the  opening 
of  navigation  in  the  spring,  when  they 
were  to  be  loaded  on  boats  and  transported 
to  the  final  destination,  which  the  billing 
showed  to  be  at  Erie,  Pa. 

The  sole  question  arising  was  whether 
the  property  was  an  article  of  interstate 
commerce  at  the  time  it  was  stored  in  the 
yards  of  the  railroad,  in  which  case  it  was 
exempt  from  taxation. 

The  court  held  that  the  first  movement 
was  a  part  of  an  interstate  journey;  that 
the  delay  at  the  ports  did  not  destroy  its 
interstate  character,  and  that  it  did  not 
acquire  a  situs  at  the  ports  for  taxation 
purposes.  —  State  v.  Hammer  mill  Paper 
Co.,  184  N.  W.  182.  See  Champlain 
Realty  Co.  v.  Brattlehoro ;  Bui.  VII,  65. 

Time — Mandatory  or  Directory  Re- 
quirements.— A  North  Carolina  board  of 
review,  pursuant  to  law,  made  a  horizontal 
reduction  in  assessments  throughout  the 
county,  and  this  was  approved  and  certified 
by  the  state  tax  commission.  The  statute 
authorizing  such  procedure  required  the 
board  to  act  not  later  than  April  20,  and 
the  tax  commission  to  act  not  later  than 
July  1,  and  these  requirements  were  met  by 
both  the  board  and  the  tax  commission. 
Subsequently,  after  the  statutory  time  had 
passed,  the  board  attempted  to  make  an 
increase  in  a  large  number  of  parcels, 
which  was  resisted,  on  the  ground  that  the 
board  was  without  authority  to  act.  The 
court  affirmed  an  order  granting  an  in- 
junction, holding  that  while  there  were 
some  circumstances  under  which  a  require- 
ment that  a  certain  act  should  be  done  on 
a  certain  named  day,  might  be  treated  as 
directory,  this  was  not  possible  when  the 
statute  conferring  the  power  provided  that 
the  act  should  be  performed  "  not  later 
than  "  the  time  specified.  —  Williams  v. 
Commissioners  of  Franklin  County,  108  S. 
E.  503. 

Time  —  Compliance  with  Statute  as 


TO  Filing  Reports.  —  In  a  New  Jersey 
case  the  court  held  that  the  mailing  of  a 
report  in  a  postpaid  sealed  envelope,  ad- 
dressed to  the  State  Board  of  Taxes  and 
Assessments,  Trenton,  N,  J.,  but  which  was 
not  actually  received  by  the  board,  was  not 
a  compliance  with  a  statute  requiring 
manufacturing  or  mining  corporations  to 
file  an  annual  report  with  the  state  board, 
as  a  prerequisite  to  the  allowance  of  cer- 
tain exemptions  from  taxation.  —  Wilckes- 
Martin-Wilckes  Co.  v.  State  Board  of 
Taxes  and  Assessments  et  al.,  115  Atl.  79> 

Profits  Tax,  Federal — Invested  Cap- 
ital —  "  Actual  Cash  Value  ".  —  The 
federal  district  court  held  that  the  invested 
capital  of  a  corporation  formed  by  the 
combination  of  two  business  concerns  was, 
for  the  purpose  of  excess  profits  tax,  the 
value  of  the  property  as  agreed  upon  by 
the  parties  at  the  time  of  the  combination 
and  for  which  stock  was  issued  to  each 
party. — Castner,  Curran  df  Bullitt  v.  Led- 
erer,  275  Fed.  221. 

Income,  Federal  —  Executor's  Fees 
AS  Compensation.  —  The  federal  district 
court  held  that  under  a  will  making  be- 
quests to  the  persons  named  therein  as  ex- 
ecutors and  trustees,  and  providing  that 
"  the  bequests  herein  made  to  my  said  ex- 
ecutors are  in  lieu  of  all  compensation  or 
commissions  to  which  they  would  otherwise 
be  entitled  as  executors  or  trustees,"  where 
the  executors  qualified  and  were  active,  the 
bequests  were,  in  part  at  least,  "  compen- 
sation for  personal  services,"  and  subject 
in  part  anyway  to  tax  as  income. —  United 
States  V.  Vanderbilt ;  Same  v.  Meriam;- 
Same  v.  Anderson,  275  Fed.  109. 

Income,  Federal  —  Expense  or  Dis- 
tribution OF  Profits. — Under  a  contract 
of  the  General  Film  Company  with  ten 
manufacturers  of  moving  picture  films, 
each  originally  the  owner  of  one-tenth  of 
its  common  stock,  they  were  to  lease  to  it 
their  films  at  nine  cents  a  foot  plus  a  pay- 
ment at  the  end  of  the  year,  such  payment 
to  be  from  the  company's  net  profits  dur- 
ing the  year  in  excess  of  a  7  per  cent 
dividend  on  its  preferred  stock  and  a  12' 
per  cent  dividend  on  its  common  stock, 
such  payment  to  each  to  be  such  propor- 
tion of  such  balance  as  the  number  of  feet 
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of  film  leased  by  it  to  the  company,  bore 
to  the  total  number  of  feet  leased  by  the 
company  from  all  licensees  during  the  year. 
The  federal  circuit  court  of  appeals  held, 
relative  to  the  income  tax  of  the  film  com- 
pany, that  such  additional  payments  should 
be  considered  rent — an  expense  of  opera- 
tion— and  not  a  declaration  of  dividends  to 
the  manufacturers,  though  the  question  was 
one  of  intent.  —  In  re  General  Film  Cor- 
poration; U.  S.  V.  Kellogg,  274  Fed.  903. 

Income,  Federal  —  Income  from 
"Trade  or  Business". — The  federal  cir- 
cuit court  of  appeals  held  that  commissions 
received  by  an  attorney  as  executor  of  a 
decedent's  estate  were  not  subject  to  excess 
profits  tax  under  the  Revenue  Act  of  1917, 
imposing  a  tax  on  the  net  income  of  a 
"  trade  or  business "  having  no  invested 
capital,  including  "  professions  and  occu- 
pations," as  distinguished  from  the  tax  on 
income  derived  from  trades  or  business 
having  invested  capital,  notwithstanding 
the  provision  defining  income  to  include 
"  income  derived  from  any  source  what- 
ever," since  taxes  on  income  from  a  "trade 
or  business  "  were  taxes  on  the  trade,  busi- 
ness, profession,  or  occupation  of  the  tax- 
payer himself ;  the  executorship  not  consti- 
tuting the  trade,  business,  profession,  or 
vocation  of  such  attorney.  —  Lederer  v. 
Cadtvalader,  274  Fed.  753. 

Income,  Federal — Expenses  of  Liti- 
gation Not  Deductible.  —  Plaintiff  had 
litigation  seeking  to  obtain  control  of  stock 
of  a  corporation,  for  which  attorneys  fees 
were  paid.  He  sought  to  deduct  such  pay- 
ments as  necessary  expenses.  Held  :  The 
sums  paid  represented  a  capital  investment 
and  not  expenses  deductible  from  income. 
— Laemmle  v.  Eisner,  275  Fed.  504. 

Stock  Transfer,  Federal  —  Un- 
stamped Certificates.  —  The  New  York 
Court  held  that  payment  of  the  stamp  tax 
was  not  a  condition  precedent  to  action  to 
compel  a  corporation  to  transfer  corporate 
stock  on  its  books ;  failure  to  pay  such  tax 
was  a  matter  to  be  pleaded  defensively  by 
the  defendant  corporation.  In  an  action 
by  an  assignee  of  corporate  stock  against 
the  corporation  to  compel  transfer  of  the 
stock  on  its  books,  the  defense  of  non- 
payment of  stamp  tax  was  not  pleaded  and 


a  motion  to  amend,  to  set  up  such  defense 
was  withdrawn.  The  certificates  and  their 
transfer  to  plaintiff  were  held  kept  in  evi- 
dence by  the  statement  of  counsel  that  he 
withdrew  his  motion  to  strike  them  out 
and  the  court  should  have  granted  judg- 
ment for  the  plaintiff,  directing  transfer 
on  the  books,  when  the  certificates  were 
presented  properly  stamped,  or  on  payment 
of  the  tax.  Transfer  of  corporate  stock 
may  be  required  on  the  corporation  books, 
if  the  certificates  are  presented  properly 
stamped  at  or  before  the  time  the  transfer 
is  made. — Luitiuieler  v.  Luitivieler  Pump- 
ing Engine  Co.  et  al.,  132  N.  E.  401. 

Inheritance,  Federal  —  Interest, 
WHEN  "  Vested  ".  —  The  United  States. 
Supreme  Court  considered  a  case  arising  in 
New  Jersey,  where  the  point  deemed  de- 
cisive was  whether  estates  had  vested  prior 
to  July  1,  1902,  so  that  claim  for  refund 
could  not  be  made  under  the  act  of  1902. 

The  court  declared  the  test  to  be  a  prac- 
tical, not  a  technical  one.  The  interests, 
were  contingent  unless  the  legatees  were  in 
actual  possession  or  enjoyment  or  were  en- 
titled to  immediate  possession  or  enjoy- 
ment. 

The  testator  provided  for  certain  trust 
funds,  the  net  income  from  which  was  to- 
be  paid  over  to  specified  beneficiaries  for 
life.  The  amount  of  the  funds  was  ascer- 
tainable before  July  1,  1902,  but  none  had 
been  paid  over  to  the  trustees  or  set  apart 
prior  to  that  date.  The  estate  was  clearly 
sufficient  to  establish  the  funds  and 
monthly  amounts  had  been  paid  over  to 
the  beneficiaries  of  the  trusts,  as  provided 
by  the  will,  in  anticipation  of  their  estab- 
lishment. 

The  will  was  admitted  to  probate  on 
Nov.  7,  1900  and  the  law  of  the  state 
allowed  nine  months  for  filing  claims. 
The  notice  to  present  claims  had  been 
issued  and  on  Aug.  8,  1901,  the  court  had 
made  an  order  barring  creditors  who  had' 
neglected  to  file  claims.  On  July  1,  1902, 
all  matters  had  been  adjusted  except  a 
relatively  small  controversy  as  to  taxes. 

Under  this  state  of  facts,  the  interests- 
were  held  to  be  life  estates  and  not  con- 
tingent beneficial  interests ;  and  those- 
estates  were  held  to  be  vested,  the  bene- 
ficiaries being  entitled  to  the  immediate- 
en  jojonent  of  the  income  therefrom  prior- 
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to  July  1,  1902  and  the  taxes  were  held 
properly  assessed. — Kahn  et  al.  v.  United 
States,  'U.  S.  Sup.  Ct.,  Dec.  5,  1921. 

Income,  State — Income  Tax  as  Prop- 
erty Tax  —  Jurisdiction  in  Case  of 
Non-resident. — Under  the  Massachusetts 
income  tax  law,  income  received  by  any 
inliabitant  of  the  state  during  the  calendar 
year,  prior  to  the  assessment  of  the  tax,  is 
made  taxable,  and  every  person  who  is  an 
inhabitant  of  the  state  at  any  time  between 
January  1  and  June  30,  of  any  year,  is 
required  to  make  a  return  of  income  of  the 
previous  year.  A  person  became  a  resident 
of  Massachusetts  in  January,  1918,  having 
previously  resided  in  New  York,  and  made 
a  return  of  her  income  for  1917,  and  paid 
the  tax  thereon  under  protest.  In  a  suit 
for  an  abatement  of  the  tax,  she  questioned 
the  right  of  the  state  to  impose  the  tax. 
The  court  held  the  tax  invalid,  because  the 
income  tax  under  the  existing  statute  was 
not  an  excise  tax,  but  in  effect  one  on 
property,  which  in  the  case  in  question  was 
not  subject  to  the  jurisdiction  of  the  state, 
and  because  the  income  sought  to  be  taxed 
was  not  derived  from  property  situated,  or 
business  carried  on  in  the  state  of  Massa- 
chusetts.— Hart  V.  Tax  Commissioners,  132 
N.  E.  621. 

Inheritance,  State  —  Collection  of 
IN  Foreign  State. — The  "  last  word  "  in 
the  litigation  instituted  by  the  state  of 
Colorado  to  collect  an  inheritance  tax  from 
a  Colorado  resident,  by  resort  to  the  New 
York  courts,  has  been  said,  resulting  in  a 
decision  adverse  to  Colorado's  contentions. 

Decedent,  a  resident  of  Boulder,  Colo- 
rado, left  there  in  October,  1910,  with  the 
intention  of  going  abroad.  About  a  month 
later,  while  en  route,  he  died  in  New  York 
City.  The  will  was  admitted  to  probate  in 
New  York  and  taxes  were  levied  there  as 
on  the  estate  of  a  non-resident  decedent. 
The  accounts  of  the  executrix  were  settled 
without  notice  to  Colorado,  and  the  estate 
was  distributed  to  the  legatees  and  to  a 
New  York  Trust  Company  as  trustee  under 
certain  trusts  created  by  the  will.  There- 
after the  state  of  Colorado  instituted  pro- 
ceedings to  assess  a  transfer  tax,  giving 
notice  to  all  defendants  by  mail,  as  re- 
quired by  law.  The  Colorado  law  provides 
that  the  tax  shall  become  immediately  due 


and  be  a  lien  on  the  property  transferred, 
until  paid  and  that  all  legatees  and  exec- 
utors shall  be  liable  for  the  taxes  until 
paid. 

The  tax  was  assessed  and  no  appeal 
was  taken  to  review  the  assessment  under 
the  Colorado  law.  The  estate  consisted  of 
stocks,  bonds  and  credits,  none  of  which 
were  physically  present  in  Colorado  at  the  i 
time  of  the  death  or  thereafter.  None  of 
the  defendants  appeared  in  the  Colorado 
tax  proceedings  and  none  were  residents  of 
that  state. 

Action  was  begun  by  the  state  of  Colo- 
rado in  a  New  York  Court  against  the 
executrix  and  the  legatees,  to  recover  the 
tax  assessed  in  Colorado.  The  trial  court 
dismissed  the  complaint,  on  the  ground 
that  the  tax  could  not  be  enforced  by 
action  in  the  State  of  New  York.  The  ap- 
pellate court  reversed  this  judgment  and 
granted  judgment  on  the  ground  that  the 
principles  of  comity  demanded  that  the 
courts  of  New  York  should  assume  juris- 
diction and  enforce  the  obligation  imposed 
by  the  statutes  of  Colorado. 

The  court  of  appeals  reversed  the  judg- 
ment of  the  appellate  court  and  affirmed 
that  of  the  trial  court,  dismissing  the  com- 
plaint. The  court  considered  the  matter  as 
raising  a  question  of  due  process  of  law 
under  the  federal  Constitution.  It  held 
that  it  must  interpret  the  law  of  Colorado 
as  it  was  written  and  follow  it,  not  only 
as  to  the  assessment  of  the  tax,  but  as  to 
its  collection ;  that  no  irregular  collection, 
not  authorized  by  the  statute,  could  be 
justified,  by  pointing  out  practical  difficul- 
ties of  collection  under  the  statute  as 
worded,  or  by  appealing  to  a  moral  obli- 
gation resting  upon  the  legatees,  when  no 
legal  liability  existed.  The  theory  of  an 
implied  contract  was  met  by  the  statement 
that  taxes  were  not  debts ;  that  the  collec- 
tion of  a  tax  rested  upon  force  and  author- 
ity, not  upon  consent.  An  inheritance  tax 
was  imposed  by  legislative  fiat  and  could 
not  be  collected  from  persons  or  property 
beyond  the  jurisdiction  of  the  state.  The 
transfer  was  made  pursuant  to  New  York's 
authority,  without  any  reference  to  Colo- 
rado. "  The  question  of  the  jurisdiction 
of  a  state  to  tax  is  one  of  fact,  and  cannot 
turn  upon  theories  or  fictions."  Although 
the  obligation  to  pay  the  tax  existed,  juris- 
diction to  enforce  the  obligation  in  a  for- 
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eign  jurisdiction  must  be  established,  and 
under  the  due  process  clause,  when  the 
delinquents  were  non-residents  and  there 
was  no  property  within  the  jurisdiction,  the 
state  was  powerless  to  collect  the  tax  in  its 
own  courts  and  powerless  to  invoke  the  aid 
of  a  sister  state  to  collect  its  revenue. 

Aside  from  these  general  principles,  the 
Colorado  statute  itself  was  effective  only 
with  respect  to  an  obligation  resting  upon 
a  person  within  the  jurisdiction,  and  its 
jurisdiction  could  not  be  enlarged  by  con- 
struction. 

Finally,  the  fact  that  a  Colorado  statute 
gave  the  state  a  right  to  institute  suit  was 
without  effect  outside  the  jurisdiction,  be- 
cause it  conflicted  with  another  well-settled 
principle  of  private  international  law, 
which  precluded  one  state  from  acting  as  a 
collector  of  taxes  for  a  sister  state,  and 
from  enforcing  its  penal  or  revenue  laws 
as  such. — State  of  Colorado  v.  Harbeck  et 
aL,  N.  Y.  Court  of  Appeals,  Nov.  22,  1921. 
See  Bui.  V,  29  and  289. 

Inheritaxce,  State  —  Community 
Property.  —  A  husband,  by  a  declaration 
of  trust,  conveyed  community  property  in 
California  to  a  trustee  in  1903,  without 
his  wife's  consent.  After  his  death  in 
1908,  the  wife  brought  suit  against  the 
trustee  and  recovered  her  interest  in  the 
community  property.  In  a  proceeding 
brought  to  collect  the  inheritance  tax  on 
such  property,  it  was  claimed  that  the 
property  did  not  pass  by  will  or  under  the 
intestate  laws,  or  from  a  person  who  died, 
seized  and  possessed  of  the  same  while  a 
resident  of  the  state.  The  court  upheld 
the  tax  on  the  ground  that  under  the  law, 
community  property  vests  at  the  time  of 
death  of  the  spouse;  that  the  transfer  to 
the  trustee  was  void,  and  that  the  husband 
remained  seized  of  the  property,  until  his 
death,  when  it  passed  to  the  wife  by  the 
law  of  succession.  —  McDoiigal  v.  First 
Federal  Trust  Co.,  199  Pac.  11. 

IXHERITANCE,       StATE     COMMUNITY 

Property  in  California.  —  It  was  held 
that  the  amendment  of  1917,  defining 
personal  property  wherever  situated,  ac- 
quired while  domiciled  elsewhere,  which 
Would  not  have  been  the  separate  property 
of  either  spouse  if   acquired   while  domi- 


ciled in  this  state "  as  community  prop- 
erty, was  inapplicable  to  personal  property 
acijuired  prior  to  the  enactment  of  the 
am.endment  and  personal  property  acquired 
by  a  husband  in  another  state,  before  be- 
coming domiciled  in  California  and  prior 
to  the  taking  effect  of  the  amendment,  was 
held  subject  to  inheritance  tax,  notwith- 
standing a  section  making  the  act  inappli- 
cable to  community  property  going  to  a 
surviving  wife,  since  such  property,  having 
been  acquired  by  the  busbar  d  prior  to  the 
amendment  was  not  community  property, 
but  was  the  separate  property  of  the  hus- 
band.—  In  re  Frees'  Estate,  201  Pac.  112. 

Inheritance,  State  —  Residence, 
Statutory  Provision.  —  It  was  held  by 
the  Surrogate  that  the  provision  in  the 
New  York  Tax  Law,  relating  to  transfer 
taxes,  that  every  person  shall  be  deemed 
to  have  died  a  resident  of  the  state  if  and 
when  such  person  shall  have  dwelt  or  shall 
have  lodged  in  the  state  for  the  greater 
part  of  any  period  of  12  consecutive 
months  in  the  24  months  next  preceding 
his  death,  is  simply  a  rule  of  evidence,  and 
creates  a  presumption  which  may  be  over- 
come.—  In  re  Frick's  Estate,  190  N.  Y. 
Supp.  262. 

Inheritance,  State  —  New  Jersey 
Act  Interpreted. — The  so-called  "ratio" 
clause  of  the  New  Jersey  inheritance  tax 
law,  to  be  applied  to  a  non-resident  dece- 
dent's estate,  was  considered  in  a  recent 
case.  This  clause  was  interpreted  by  the 
state  to  apply  to  specific  legacies  of  prop- 
erty located  in  the  state,  and  the  tax  on 
such  legacies  was  ascertained  by  applying 
to  the  total  tax  which  would  have  been 
imposed  upon  each  legatee,  had  the  dece- 
dent been  a  resident,  the  ratio  which  the 
property  in  the  state  bore  to  the  total  prop- 
erty. This  was  held  incorrect  and  the 
"  ratio  "  clause  was  held  not  applicable  to 
specific  legacies. 

In  arriving  at  the  taxes  upon  the  resi- 
duary estate  situated  in  New  Jersey,  the 
ratio  was  held  to  be  that  of  the  total  New 
Jersey  estate  to  the  total  estate  everywhere, 
without  deduction  of  the  estate  specifically^ 
devised. — In  re  Kountze's  Estate,  115  Atl. 
93. 
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Mines  —  Utah  Constitution  and 
Statutes  Not  in  Violation  of  Federal 
Constitution — Status  of  a  "  Dump  ". — 
A  federal  district  judge  has  held  that 
section  4  of  article  13  of  the  Utah  consti- 
tution and  the  statute,  ch.  114,  L.  1919, 
passed  pursuant  thereto,  under  which  a 
mine  is  assessed  upon  a  value  of  three 
times  the  net  proceeds,  is  not  in  violation 
of  the  federal  Constitution,  requiring  due 
process  and  equal  protection ;  that  the 
classification  is  as  reasonable  as  any,  con- 
sidering the  uncertainty  of  the  value  of 
any  metalliferous  mining  property ;  that  in- 
equalities would  not  necessarily  make  a  tax 
provision  unconstitutional  as  denying  the 
equal  protection  of  the  law.  The  judge 
expressed  doubt  of  his  conclusion,  but 
in  view  of  the  well-established  principle 
against  holding  a  state  constitutional  pro- 
vision invalid,  felt  himself  not  so  con- 
vinced of  the  invalidity  in  this  case  as  to 
justify  so  pronouncing. 

The  case  in  question  arose  over  the  taxa- 
tios  of  the  net  proceeds  arising  from  a 
contract  made  by  a  non-profitable  mining 
company  with  another  party  to  recover  ore 
from  a  "dump",  created  during  the  opera- 
tion of  the  mine  itself.  The  court  held 
that  the  dump  must  be  held  a  part  of  the 
mine  and  hence  was  assessable  pursuant  to 
the  statute  in  question.  The  hardship  to 
the  mining  company  arising  from  the  fact 
that  the  taxes  were  thus  imposed  upon  it 
rather  than  upon  the  contractor,  was  held 
to  be  something  which  it  should  have  pro- 
vided against  in  the  contract. 

The  judge  rendered  no  written  opinion 
and  merely  expressed  his  view  orally  in 
open  court,  suggesting  that  in  view  of  the 
doubt  on  the  constitutional  point  involved, 
the  parties  should  take  an  appeal. — South 
Utah  Mines  df  Smelters  Company  v.  Beaver 
County,  U.  S.  Dist.  Ct,  Nov.  16,  1921. 

Transportation  of  Oil  and  Gas — 
Excise  Tax  —  Interstate  Commerce. — 
The  United  States  Supreme  Court  has  re- 
viewed the  decision  of  the  West  Virginia 
court  in  the  oil  and  gas  transportation  tax 
cases  and  has  reversed  the  judgment  of 
that  court,  holding  the  act  invalid,  as  con- 
strued and  applied,  because  constituting  a 
burden  upon  interstate  commerce. 

The  holding  of  the  state  supreme  court, 
reversing   the  circuit   court,   was  that   the 


act  was  separable  and  was  valid,  as  ap- 
plied to  intrastate  and  invalid  as  to  inter- 
state transportation,  but  in  applying  the  act 
to  the  cases  in  question,  that  court  held 
that  a  large  volume  of  traffic,  covering  oil 
and  gas  produced  in  West  Virginia  and 
which  was  gathered  by  the  plaintiff  com- 
pany in  its  pipe  lines  and  conveyed  to  cen- 
tral points  where  it  entered  the  main  pipes 
and  was  mingled  with  the  general  mass  of 
oil  and  gas  flowing  to  other  states,  was 
intrastate  in  character  and  hence  was  prop- 
erly subject  to  the  tax. 

The  supreme  court  rejected  this  view, 
holding  that  as  a  practical  matter,  the 
great  bulk  of  the  oil  and  gas  was  in  a 
constant  flow  to  other  states  and  that  the 
mere  fact  that  some  of  this  flow  was  sub- 
ject to  control  by  the  producer  who  could 
order  a  given  quantity  deflected  and  deliv- 
ered to  a  customer  in  the  state,  did  not 
change  the  character  of  the  traffic ;  that 
the  entire  body  of  oil  and  gas  constituted 
a  single  indivisible  flow  which  was  under 
the  control  of  the  pipe  line  company  and, 
being  in  a  constant  movement  to  points  in 
other  states,  the  transportation  must  be 
held  interstate  in  character,  regardless  of 
the  possibility  that  a  comparatively  small 
quantity  might  be  separated  from  the  main 
body  and  diverted  to  a  point  in  the  state. 
The  scope  of  the  opinion  is  difficult  of 
satisfactory  description,  in  the  absence  of 
detailed  information  of  the  practical 
methods  of  transacting  the  business,  but  it 
appears  that  the  state  court  held  that  the 
oil  and  gas  produced  in  the  state  and  which 
was  "  gathered  "  by  the  pipe  line  company 
in  its  network  of  pipes  and  conveyed  to 
central  storage  points,  for  which  service  a 
charge  was  made,  constituted  intrastate 
transportation,  even  though  the  product,  as 
a  matter  of  fact,  was  mingled  at  the  junc- 
tion points  with  the  general  flow  in  the 
main  lines  and  proceeded  to  other  states. 
It  treated  the  pipe  line  company  as  a 
wholesaler  and  its  traffic  in  assembling  the 
product  of  the  various  producers  as  a  dis- 
tinct act  of  transportation.  The  supreme 
court,  on  the  other  hand,  looked  at  the 
practical  effect  of  what  the  pipe  line  com- 
pany was  doing  and  held  it  to  be  engaged 
in  hauling  an  inseparable  mass  of  the 
product  to  other  states,  treating  the  acts  of 
"  gathering  "  and  "  storing  "  as  mere  inci- 
dents in  the  carrying  on  of  interstate  trans- 
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portation.  It  therefore  held  that  the  traffic 
was  interstate  from  the  starting  point  at 
the  producers'  wells  to  destination  in  other 
states ;  that  the  fact  that  a  producer  could 
procure  the  delivery  of  a  given  quantity  of 
the  product,  of  a  similar  grade,  though 
not  of  the  identical  product  of  his  well,  to 
a  point  in  the  state,  did  not  affect  the  char- 
acter of  the  traffic  of  the  pipe  line  com- 
pany and  make  it  intrastate,  to  the  extent 
•of  all  the  product  so  theoretically  subject 
to  the  order  of  the  producer,  as  was  claimed 
l)y  the  state  and  held  by  the  state  court. 

The  particular  act  in  question  has  since 
"been  repealed  and  the  new  "  sales  tax " 
substituted  therefor,  so  that  the  result  of 
the  decision  is  to  prevent  the  collection  of 
some  $900,000  in  taxes,  which  accrued 
■during  the  two  years  in  which  the  law  was 
in  effect,  as  to  which  a  restraining  order 
•was  issued  which  has  now  been  affirmed. 
It  would  appear  that  a  similar  difficulty 
-will  be  presented  by  the  attempt  to  apply 
the  new  sales  tax  to  the  sale  of  gas  and 
oil,  as  it  will  apparently  involve  the  ex- 
emption of  the  great  bulk  of  the  oil  and 
gas  produced  in  West  Virginia  and  sold  in 
interstate  commerce.  —  Eitreka  Pipe  Line 
Co.  V.  Hallanan;  United  Fuel  Gas  Co.  v. 
Same,  U.  S.  Sup.  Ct.,  Dec.  12,  1921.  See 
Bui.  VI,  256. 

Corporate  Property  —  Intangible 
Property  Arising  from  Unit\'  of  Use. — 
The  Utah  court  has  recently  decided  a  case 
involving  an  interesting  and  somewhat 
novel  question  and  one  w^hich  has  been  the 
subject  of  discussion  by  tax  students.  This 
is  the  legality  of  applying  the  principles 
of  valuation  long  applied  in  the  case  of 
public  service  company  valuations,  to 
manufacturing  and  other  property  not 
physically  connected.  The  novel  feature 
of  the  case  is  that  those  principles  were 
applied  without  express  statutory  author- 
ity, but  simply  under  the  mandate  requir- 
ing all  property  to  be  assessed.  The  cor- 
poration in  question  owned  beet  sugar  fac- 

\  tories  in  Salt  Lake  County  and  in  five 
other  counties  in  the  state  and  in   Idaho, 

'  Washington  and  Oregon.  The  assessor  of 
Salt  Lake  County  assessed  the  physical 
property   in    that    county   and    entered    an 

!  additional    assessment    of    $10,000,000    as 

;  "  personal  property  ".  The  company  paid 
the    taxes    on    the   physical   property   and 


brought  suit  to  enjoin  the  collection  of 
taxes  on  the  additional  assessment  for  per- 
sonal property,  alleging  it  to  be  unauthor- 
ized by  the  statute  and  that  it  had  no  such 
property  in  the  county.  It  appeared  that 
the  total  of  the  assessments  on  all  the 
physical  property  amounted  to  $9,000,000 ; 
that  the  company  had  had  a  very  prosper- 
ous history,  and  had  accumulated  out  of 
profits,  total  assets  which  had  been  re- 
valued for  its  own  internal  purposes  at 
$26,000,000. 

The  constitution  of  Utah  requires  the 
taxation  of  all  property  and  that  the  legis- 
lature shall  provide  for  the  just  valuation 
of  the  same.  Statutes  have  been  passed  to 
carry  into  effect  the  constitutional  provis- 
ions, but  no  special  provision  has  been 
made  for  a  valuation  of  "corporate  excess" 
as  is  the  case  in  some  jurisdictions.  All 
property  is  required  to  be  assessed  in  the 
county  where  it  is  situated. 

Under  these  provisions  the  court  held 
that  an  intangible  value  existed,  arising 
from  the  unity  of  use  of  the  various  plants 
under  a  common  management,  following 
the  analogy  of  the  principles  laid  down  by 
the  United  States  Supreme  Court  in  the 
Express  Company  Cases,  166  U.  S.  185; 
that  this  value  was  personal  property,  and 
was  a  proper  subject  of  taxation,  not  being 
exempted  by  any  express  statute;  that  it 
was  properly  entered  by  the  assessor  as 
personal  property  and  no  injustice  was 
done  the  company,  because  it  was  fully 
advised  of  the  nature  of  the  property  in- 
cluded in  the  additional  assessment.  The 
court  observed  that  no  rule  for  ascertaining 
the  value  of  any  property  had  been  pre- 
scribed but  held  that  the  method  followed 
was  a  common  sense  one  of  deducting 
from  the  total  value  of  the  assets  of  the 
corporation  the  assessed  value  of  the  tan- 
gible property  assessments,  the  difference 
representing  the  value  assessed ;  such  value 
was  shown  by  the  evidence  to  represent 
property  arising  from  the  "  combined  use 
of  the  various  factories,"  and  from  the 
"  producing  power  growing  out  of  the 
unity  of  use,"  illustrated  by  the  ruling  in 
the  Express  Cases  and  referred  to  in  State 
V.  Wells  Fargo  Co.,  150  Pac.  836;  248 
U.  S.  165. 

The  county  sought  support  from  the 
cases  holding  the  situs  of  intangibles  to  be 
at  the  residence  of   the  owner,   the  home 
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office  and  management  being  in  this  case 
in  Salt  Lake  County.  The  court,  however, 
held  that  the  intangible  property  involved 
here  was  not  property  such  as  bonds,  mort- 
gages and  evidences  of  debt,  but  partook 
wholly  of  the  nature  of  the  property  con- 
sidered in  the  Express  Company  Cases, 
and  might  be  designated  as  the  "  produc- 
ing or  earning  capacity  of  the  corporation 
and  the  market  value  of  its  stock." 

Having  reached  this  conclusion,  the 
court  however  held  that  not  all  of  such 
property  could  be  said  to  have  its  situs  at 
the  home  office  of  the  company,  but  it 
must  be  distributed  wherever  the  tangible 
property  was  located,  following  State  v. 
Wells  Fargo,  supra,  and  it  accordingly 
remanded  the  case  to  the  court  below,  to 
ascertain  the  portion  of  the  total  intan- 
gible value,  which  had  all  been  assessed  to 
Salt  Lake  County,  w'hich  should  be  allo- 
cated to  that  county,  reducing  the  assess- 
ment to  that  amount. 

A  vigorous  dissent  was  expressed  upon 
the  ground  that  the  majority  view  virtually 
made  the  tax  one  on  income,  not  author- 
ized, and  because  a  prorating  of  the  total 
value  on  the  basis  of  the  physical  plants, 
involved  arbitrary  assumptions  as  to  equal- 
ity of  earning  power  which  was  not  justi- 
fied. Objection  was  also  expressed  to  the 
application  of  unit  value  to  this  case,  while 
other  similar  businesses  were  being  assessed 
upon  their  physical  property  alone. 

This  case  should  occasion  no  little  in- 
terest, owing  to  its  novelty  and  the  strength 
of  the  opinion. — Utah-Idaho  Sugar  Co.  v. 
Salt  Lake  County,  Utah  Sup.  Ct.,  Nov. 
1921. 

Water  Power  Company  Not  Taxable 
AS  an  Electric  Light  Company,  be- 
cause Selling  Current  for  the  Latter 
Purpose.  —  The  Commonwealth  of  Penn- 
sylvania brought  proceedings  to  enforce  a 
gross  income  tax  upon  the  receipts  of  a 
water-power  company  from  the  sale  of 
electric  current,  on  the  theory  that  the  re- 
ceipts in  question  were  to  be  treated  as 
those  of  an  electric  light  company,  such 
companies  being  subject  to  the  gross  earn- 
ings tax  in  question.  The  company  was 
neither  chartered  as  an  electric  light  com- 
pany, nor  engaged  in  the  business  of  elec- 
tric lighting  itself,  except  as  the  portion  of 
the  current  sold  by  it  was  ultimately  used 
for  that  purpose. 


The  court,  with  one  judge  dissenting, 
held  that  the  power  to  impose  a  tax  was 
given  by  statute,  and  that  the  act  relating 
thereto  embraced  such  subjects  only  as 
were  plainly  within  its  terms  and  could 
not  be  extended  by  construction  to  other 
subjects.  It  was  held  that  the  company 
was  neither  an  electric  light  company,  nor 
engaged  in  the  business  of  electric  light-^ 
ing,  and  that  therefore  it  did  not  belong 
to  the  class  of  corporations  subject  to  the 
tax  in  question. — Commonwealth  v.  Penn- 
sylvana  Water  cr=  Power  Co.,  1 14  Atl.  489. 

Assessment  of  Corporations  in  Illi- 
nois— Procedure  on  Review. — The  Illi- 
nois court  held  that  a  cemetery  corpora- 
tion belonged  to  the  class  of  corporations 
whose  capital  stock  and  franchises  were 
required  to  be  assessed  and  taxed,  and  ap- 
proved the  method  adopted  by  the  tax 
commission  for  ascertaining  the  fair  value 
of  such  capital  stock  and  franchises. 
Under  the  method  used,  the  fair  cash  value 
of  the  shares  of  stock  and  the  amount  of 
indebtedness,  except  indebtedness  for  cur- 
rent expenses,  was  added  together  and  the 
result  equalized  upon  a  uniform  basis  with 
other  property  throughout  the  state.  From 
the  aggregate  amount  so  determined  and 
equalized,  the  aggregate  equalized  valua- 
tion of  all  tangible  property  was  deducted, 
and  one-half  of  the  remainder  was  taken 
to  be  the  assessed  value  of  the  capital 
stock  and  franchises  of  the  corporation, 
over  and  above  its  tangible  property.  The 
court  also  held  that  the  circuit  court  in 
reviewing  decisions  or  orders  of  the  tax 
commission,  was  limited  to  the  record  be- 
fore that  commission,  and  had  no  author- 
ity to  make  a  new  assessment  or  hear  fur- 
ther evidence. 

The  court  refused  to  determine  the 
question  whether  in  the  assessment  in 
question,  the  company  should  receive  credit 
for  the  equalized  value  of  the  land  of  the 
company,  actually  used  for  cemetery  pur- 
poses, which  was  exempt  from  taxation 
and  the  equalized  value  of  land  not  actually 
used  for  such  purposes,  but  which  the 
local  assessors  failed  to  assess,  because  of 
the  failure  of  the  company  to  submit  any 
values  to  the  tax  commission,  which  would 
have  furnished  that  commission  with  a 
ba.sis  for  giving  the  credit  claimed. — Oak 
Ridge  Cemetery  Corporation  v.  Tax  Com- 
mission, 132  N.  E.  553. 
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Doing  Business  —  Jurisdiction  over 
Foreign  Corporation  —  Effect  of  Ap- 
pointment OF  Agent.  —  A  Missouri  cor- 
poration contracted  with  an  Ohio  corpora- 
tion to  deliver  f.  0.  b.  cars  in  Ann  Arbor, 
Michigan,  specified  woodwork  for  a  library 
building  at  the  latter  point,  which  was 
under  construction  by  the  Missouri  cor- 
'  poration.  This  corporation  had  previously 
taken  contracts  in  Ohio,  and  had  desig- 
nated a  person  there  for  service  of  process, 
as  required  by  statute.  Its  last  work  there 
■was  finished  in  1918  and  its  workmen  and 
property  had  been  withdrawn  from  the 
state.  Action  was  begun  by  plaintift"  on 
April  5,  1919,  in  a  state  court,  on  the 
Michigan  contract  and  service  was  made 
upon  the  person  previously  designated. 
The  suit  was  removed  to  the  federal  dis- 
trict court  and  the  question  at  issue  was 
as  to  the  validity  of  the  service. 

Defendant  had  made  an  annual  report 
in  Ohio  after  the  service,  in  accordance 
with  the  laws  affecting  foreign  corpora- 
tions and  plaintiff  contended  that  this 
showed  defendant  to  be  doing  business  in 
Ohio  when  service  was  made,  while  de- 
fendant claimed  that  the  report  was  re- 
-<|uired  for  the  ascertainment  of  taxes  due 
from  it  for  the  last  fiscal  year;  that  it  did 
nothing  in  the  state,  and  that  merely 
watching  from  the  outside  for  a  chance 
was  not  enough  to  bring  it  into  the  trap ; 
that  as  it  had  withdrawn  from  the  state, 
the  agency  previously  created  did  not  ex- 
tend to  receiving  service  in  a  suit  over  the 
contract  in  question. 

The  United  States  Supreme  Court,  after 
reciting  the  above  facts,  observed  that  a 
foreign  corporation,  by  appointing  an 
agent,  as  required  by  a  statute,  takes  the 
risk  of  the  construction  which  will  be  put 
upon  the  statute  and  the  scope  of  the 
agency  by  the  state  court  {Penn.  Fire  Ins. 
Co.  V.  Gold  etc.  Co.,  243  U.  S.  93)  ;  that 
the  reasons  for  limiting  the  interpretation 
of  a  compulsory  assent  are  no  less  strong 
when  the  assent  is  expressed  by  the  ap- 
pointment of  an  agent,  than  when  it  is 
implied  from  going  into  business  in  a  state 
without  appointing  one.  In  the  latter  case, 
the  implication  is  limited  to  business  trans- 
acted within  the  state  (235  U.  S.  115,  131, 
132;  204  U.  S.  22,  23).  The  court  held 
that  in  the  absence  of  express  statute  or 
local   construction,    it   would  not   construe 


the  appointment  as  extending  to  suits  in 
respect  of  business  transacted  by  a  foreign 
corporation  elsewhere,  at  least  when,  as  in 
this  case,  the  long  previous  appointment  of 
the  agent  was  the  only  ground  for  imputing 
an  even  technical  presence  in  the  state 
{Chapman  v.  Jeffrey  Co.,  251  U.  S.  373). 
The  court  expressed  ignorance  of  any 
decision  by  the  Ohio  supreme  court,  con- 
trary to  its  view  that  the  statutes  in  ques- 
tion looked  to  liability  incurred  within  the 
state,  and  therefore  held  the  service  bad, 
and  affirmed  to  judgment  of  the  lower 
court,  dismissing  the  suit  for  want  of  juris- 
diction over  the  defendant.  —  Robert  Mit- 
chell Furniture  Co.  v.  Selden  Brick  Con- 
struction Co.,  U.  S.  Sup.  Ct.,  Dec.  5,  1921. 

Doing  Business  —  Selling  Stock — 
Effect  of  Non-Payment  of  License. — 
In  a  suit  to  recover  on  a  note,  the  defense 
was  that  the  note  was  given  in  payment 
for  stock  of  a  Delaware  corporation,  the 
sale  of  which  was  negotiated  by  the  cor- 
poration without  payment  of  franchise  tax, 
and  hence  without  license  to  do  business 
in  Alabama  during  the  year  in  question,  in 
consequence  of  which  the  contract  was  void 
by  the  statute.  The  court  upheld  the  de- 
fense, holding  that  the  negotiation  of  the 
sale  by  an  agent  in  the  state,  though  con- 
firmed by  the  corporation  at  its  office  out- 
side the  state,  was  the  business  of  selling 
stock  in  the  state,  which  was  prohibited 
until  conditions  prescribed  by  the  statute 
were  fulfilled.  —  Langston  v.  Phillips,  89 
So.  523. 

Banks — Deductions  of  Exempt  Bonds 
— Discrimination.  —  The  Iowa  court, 
upon  a  petition  for  rehearing,  rendered  a 
supplementary  opinion.  The  claim  made 
by  the  plaintiff,  a  national  bank,  that  inas- 
much as  in  the  assessment  of  private  bank- 
ers, exempt  property  was  allowed  for,  the 
same  purpose  was  required  by  the  statute 
to  be  accomplished  in  the  case  of  national 
banks,  by  allowing  a  deduction  for  exempt 
property  owned  by  the  bank  in  computing 
the  value  of  the  shares.  If  the  statute  did 
not  so  require,  it  was  claimed  to  be  uncon- 
stitutional in  that  it  created  a  discrimina- 
tion in  favor  of  private  bankers. 

The  court  held  that  the  statute  did  not 
require  the  deduction  in  the  case  of  na- 
tional banks,   as  it  explicitly  required  the 
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assessor  to  fix  the  value  of  the  shares  upon 
the  basis  of  the  capital,  surplus  and  un- 
divided earnings,  and  there  was  no  pro- 
vision for  eliminating  exempt  assets. 

The  court  further  observed  that  as  the 
matter  of  discrimination  was  a  purely  fed- 
eral question,  it  might  rest  its  decision 
upon  the  holding  of  the  federal  court  in 
Hannan  v.  First  Nat'l  B'k,  269  Fed.  527, 
in  which  case  the  question  raised  was  fully 
considered. 

Proceeding,  however,  to  discuss  the  ques- 
tion, the  court  observed  that  the  section 
allowing  for  exempt  property  in  the  case 
of  private  bankers  was  not  the  creation  of 
an  exemption,  but  was  merely  the  recog- 
nition of  an  exemption  created  by  higher 
authority;  the  rendering  of  obedience  to 
federal  sovereignty  under  w^hich  federal 
securities  were  exempt  from  state  taxation. 

It  was,  however,  contended  that  as  the 
taxation  of  the  shares  was  but  another 
method  of  taxing  the  assets  of  the  bank, 
Section  5219  Rev.  Stat,  protected  the  bank 
and  required  the  allowance,  in  pursuing 
such  substituted  method  of  taxing  the 
shares,  by  the  deduction  of  exempt  secur- 
ities. The  court  appears  to  have  recog- 
nized a  similarity  between  taxing  the  shares 
and  taxing  the  property  of  the  bank,  by 
looking  only  at  the  burden  resting  on  the 
shareholders  and  disregarding  the  differ- 
ence between  property  taxation  and  taxa- 
tion of  the  person.  It  admitted  that  if  the 
property  of  the  bank  were  being  taxed, 
exempt  property  would  have  to  be  omitted. 
It  held,  however,  that  the  property  and 
the  shares  were  not  necessarily  equal,  either 
in  a  legal  or  a  practical  sense,  though  often 
approximating  equality;  the  fact  remained, 
however,  that  the  legal  title  to  the  assets 
was  in  the  corporation,  a  separate  entity, 
while  the  property  of  the  shareholders  was 
in  their  stock,  which  was  clothed  with  all 
the  attributes  of  property,  might  be  bought 
and  sold  as  such  and  was  subject  to  taxa- 
tion to  the  owners.  The  double  power  to 
tax  the  stockholder  upon  his  stock  and  the 
corporation  upon  its  assets  existed  un- 
limited, though  often  not  exercised,  and 
not  exercised  in  Iowa  under  its  general 
policy  of  taxation.  Its  exercise  was  pre- 
vented in  the  case  of  national  banks  by 
the  federal  statute.  If  this  were  not  so, 
the  right  of  exemption  would  be  available 
to  the  bank,  but  this  fact  could  not  avail 


the  shareholder  in  the  taxation  of  his  stock. 
In  a  legal  sense,  a  share  of  stock  was  an-, 
item  of  property,  separate  and  distinct 
from  any  asset  of  the  corporation,  the 
character  of  which  and  its  liability  to  taxa- 
tion remained  precisely  the  same,  whatever 
the  liability  of  the  corporation  for  taxes 
on  its  corporate  assets.  The  taxation  of 
the  shares  was  not,  therefore,  the  taxatioa' 
of  corporate  assets  and  hence  not  the  taxa- 
tion of  exempt  securities  held  by  the  bank. 
Van  Alien  v.  Assessors,  3  Wall.  573;. 
Oivensboro  B'k  v.  Oivenshoro,  173  U.  S. 
664 ;  Hannan  case,  supra. 

The  court  therefore  held  that  there  was 
no  discrimination  either  required  by  the- 
statute  assailed  or  resulting  from  its  prac- 
tical operation. 

The  recent  case  of  Merchaiits'  Nat.  B'k 
V.  Richmond  was  strongly  urged  as  sup- 
porting the  bank's  contention,  but  it  was- 
held  to  be  clearly  not  applicable. 

The  original  conclusion  was  adhered  to- 
and  the  petition  for  rehearing  was  over- 
ruled. —  Des  Moines  Nat'l  Bank  v.  Fair- 
weather,  184  N.  W.  313.  See  Bui.  VI^ 
250  for  note  of  original  decision. 

Banks — Deduction  of  Exempt  Secur- 
ities.— A  Nebraska  bank  claimed  that  the 
value  of  joint  stock  land  bonds  and  United 
States  Liberty  bonds  should  be  deducted' 
from  the  assessment  made  against  its  shares, 
on  the  ground  that  such  bonds  were  exempt 
from  taxation.  The  court  held  that  the 
shares  of  stock  of  a  bank  were  an  entity 
distinct  from  its  property  or  assets,  hence^ 
when  a  tax  was  laid  upon  shares  of  stock 
in  the  hands  of  the  stockholders,  no  de- 
duction of  securities  owned  by  the  bank, 
exempt  from  taxation,  was  required  to  be 
made.  —  Peters  Trust  Co.  v.  Douglas 
County,  184  N.  W.  812. 

Exemptions  —  Indian  Lands.  —  The 
federal  district  court  held  that  lands  in 
Washington,  purchased  with  the  proceeds 
of  lands  belonging  to  the  estate  of  a  de- 
ceased member  of  an  Indian  tribe,  who 
died  before  the  expiration  of  the  trust 
period  during  which  his  lands  would  have 
been  exempt,  were  also  exempt.  This  con- 
clusion was  found  supported  by  the  author- 
ities and  also  to  follow  from  the  provisions, 
of  the  Enabling  Act,  which  were  also  em- 
lx)died  in  the  state  constitution.  —  United 
States  V.  Yakima  County,  274  Fed.  115. 
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Exemption— Church  Property. — In  a 
Mississippi  case,  a  church  claimed  exemp- 
tion from  taxes  on  certain  vacant  land,  as 
being  held  exclusively  for  church  purposes. 
The  court  held  that  as  the  properly  in- 
volved was  in  excess  of  the  amount  which 
a  religious  society  could  lawfully  hold,  it 
was  not  exempt  from  taxation.  —  Central 
'  Methodist  Church  v.  City  of  Meridian  et 
al,  89  So.  650. 

Exemption  —  Educational  Property 
IN  Mississippi.— In  a  Mississippi  case,  the 
court  held  that  the  property  of  a  chartered 
educational  institution,  used  directly  and 
exclusively  for  educational  purposes,  was 
exempt  from  taxation,  even  though  the  in- 
•  stitution  was  operated  for  profit.  Such 
exemption  was  held  not  in  conflict  with 
the  provisions  of  the  state  constitution  re- 
quiring uniform  and  equal  taxation,  and 
the  taxation  of  all  private  corporations,  the 
latter  provision  being  held  designed  merely 
to  prevent  unequal  taxation  as  between 
corporate  property  and  that  owned  by  pri- 
vate individuals,  and  not  to  prevent  the 
exemption  of  educational  property  when 
owned  by  a  corporation. 

Nor  was  it  held  in  violation  of  the  con- 
stitutional provision  against  surrendering 
the  power  to  tax  corporations  and  their 
property,  because  this  power  had  reference 
only    to    contracts    of    exemption    which 


would  be  irrepealable.  —  Board  of  Super- 
visors of  Harrison  County  v.  Gulf  Coast 
Military  Academy,  89  So.  617. 

Exemption  —  Effect  of  Indivisible 
Assessment  Covering  Exempt  and  Non- 
Exempt  Property. — The  Vermont  court, 
in  an  action  brought  by  a  town  for  the 
collection  of  taxes  assessed  against  the 
waterworks  of  a  city  located  within  its 
limits,  held  that  the  statutes  required  all 
real  estate  to  be  assessed  in  the  name  of 
the  owner  or  possessor  thereof,  with  such 
degree  of  certainty  as  would  not  mislead  a 
taxpayer  to  his  prejudice,  but  that  this  did 
not  apply  in  a  case  where  a  taxpayer  had 
knowledge  of  the  assessment  and  was  not 
deceived  thereby,  and  made  no  effort  to 
correct  the  mistake ;  that  land  acquired  by 
a  municipality  outside  of  its  corporate 
limits,  was  not  under  the  statutes  exempt 
from  taxation,  but  that  this  did  not  apply 
to  reservoirs,  aqueducts,  or  other  water 
water  supply  apparatus  or  improvements,, 
located  on  such  land,  which  were  exempt 
from  taxation  to  the  same  extent  as  if  they 
were  acquired  by  the  municipality  within 
its  territorial  limits;  and  that  where  a  tax 
was  assessed  upon  property,  a  part  of 
which  was  exempt  and  a  part  was  not,  and 
there  was  no  way  to  distinguish  the  exempt 
from  the  taxable,  the  whole  was  exempt. — 
Town  of  Orange  v.  City  of  Barre,  11 S 
Atl.  238. 


RECENT  PUBLICATIONS 


Federal  Corporate  Income  Taxes,  by 
E.  E.  Rossmoore,  pp.  338,  Dodd,  Mead  & 
Co.,  1921. 

This  volume,  according  to  the  publishers, 
is  hailed  as  "  a  veritable  mine  of  practical 
information ".  Its  readers  will  certainly 
not  regard  it,  in  its  present  form,  as  a 
bonanza.  The  author  was  formerly  a  sec- 
tion chief  with  the  Bureau  of  Internal  Rev- 
enue. Readers  are  thus  led  to  anticipate  a 
good  deal  more  than  the  book  actually  im- 
parts. 

The  230  pages  devoted  to  a  discussion 
[  of  the  revenue  laws  and  their  administra- 
tion will  probably  be  regarded  as  the  least 


useful  part  of  the  work.  A  chapter  on  the 
organization  and  operation  of  the  Income 
Tax  Unit,  unlike  most  of  the  other  chap- 
ters, contains  material  not  to  be  found  else- 
where. The  remaining  chapters  deal  with 
taxable  net  income;  profits  tax  returns 
with  special  reference  to  adjustments  in  in- 
vested capital ;  special  provisions  affecting 
affiliated  corporations,  personal  service  and 
other  corporations,  and  Problems.  The  tax 
specialist,  for  whom  the  book  was  intended, 
would  have  unquestionably  desired  citations 
to  specific  rulings  of  the  Treasury  and  to 
court  decisions  whenever  they  are  men- 
tioned. The  lack  of  adequate  references 
and    cross    references    is    irritating.      The 
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book  could  have  been  immeasurably  im- 
proved by  judicious  inclusion  of  rulings 
from  the  available  authorities. 

The  illustrative  problems  in  the  latter 
portion  of  the  book  are  helpful,  especially 
those  treating  of  consolidated  returns. 
Since  the  author  has  deemed  it  wise  to  set 
the  problems  apart  from  the  text,  he  should 
have  provided  more  adequate  cross  refer- 
ences than  are  found  in  the  general  index. 
If  the  meat  of  the  discussion  on  consolida- 
tions were  presented  in  a  convenient  and 
serviceable  form,  the  book  would  have  had 
a  better  chance  of  being  truly  regarded  as 
H  mine.  Alex.  M.  Hamburg. 

Federal  Estate  Tax,  by  Raymond  D. 
Thurber.    423  pp.     1921. 

The  federal  estate  tax  laws  have,  during 
the  four  years  of  their  operation,  given  rise 
to  a  considerable  body  of  interpretive  rul- 


ings. Since  the  recent  decision  of  the 
Supreme  Court  upholding  the  estate  tax, 
this  tax  must  be  recognized  as  a  permanent 
and  legitimate  source  of  federal  revenue. 
Hence,  the  various  laws  and  their  con- 
struction by  judicial  and  administrative 
officers  are  important  and  will  continue  so. 
Mr.  Thurber's  volume  gathers  the  vari- 
ous statutes,  regulations,  forms,  and  rul- 
ings, and  makes  them  all  readily  available 
in  a  text-book  intended  to  be  used  as  a 
working  tool  chiefly  by  lawyers  and  ad- 
ministrators. To  the  former,  the  book  will 
undoubtedly  be  helpful  for  its  many  refer- 
ences to  the  applicable  authorities.  The 
foot-note  citations  are  not  exhaustive,  but 
adequately  suggestive.  To  those  entrusted 
with  the  administration  of  estates,  and  rep- 
resenting either  public  or  private  interests, 
the  book  should  commend  itself  as  a  con- 
venient digest. 

Alex.  M.  Hamburg. 
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The  Ways  and  Means  Committee  has 
lad  under  consideration  the  resolution  to 
unend  the  constitution  so  as  to  make  pos- 
sible the  removal  of  the  tax  exemption 
nenace.  This  principle  has  had  the  enthu- 
lastic  endorsement  of  the  Association  at 
he  last  two  conferences,  and  it  has  now 
■cached  the  stage  at  which  the  individual 
nembers  of  the  organization  may  make 
I  heir  influence  felt.  The  indications  are 
ihat  a  considerable  number  of  the  committee 
i-re  in  favor  of  the  proposal,  but  they  will 
j'e  greatly  strengthened  in  this  attitude  if  it 
jhould  prove  to  be  that  held  also  by  influ- 


ential constituents.  Every  letter  or  tele- 
gram sent  to  a  member  of  this  committee, 
or  to  the  members  of  Congress  from  one's 
owTi  state  will  contribute  greatly  to  the 
favorable  reaction  on  the  resolution  by  the 
committee  and  by  Congress. 

The  case  for  the  principle  embodied  in 
this  resolution  is  perfectly  clear.  It  is  im- 
possible to  develop  an  equitable  income  tax, 
for  the  federal  government  or  for  the 
states,  while  the  present  situation  with  re- 
gard to  tax-exempt  securities  continues. 
This  proposed  amendment,  therefore,  may 
be  looked  upon  as  a  continuation,  or  fur- 
ther improvement,  of  the  sixteenth  amend- 
ment. Since  the  income  tax  has  become  an 
important  feature  of  the  modern  system  of 
state  and  local  taxation,  it  is  equally  desir- 
able that  the  difficulty  presented  by  exempt 
securities  should  be  corrected  for  the  states 
also,  a  matter  which  it  is  entirely  proper 
to  undertake  in  connection  with  the  im- 
provement of  the  federal  income  tax.  At 
aaiy  rate,  the  states  should  be  given  the 
opportunity  of  passing  judgment  on  the 
proposition,  and  to  this  end  favorable 
action  on  the  McFadden  Resolution  is  very 
desirable. 


The  inequality  and  injustice  among 
classes  of  property,  among  individuals,  and 
among  taxing  districts  that  have  arisen 
from  the  effort  to  tax  all  property  by  a 
uniform  rule  have  become  so  common,  in 
the  states  which  continue  to  use  this 
method  of  taxation,  as  no  longer  to  excite 
notice  or  provoke  comment.  Ordinarily, 
the  incidence  of  these  inequalities  has  been 
favorable  to  personal  property,  especially 
the  intangibles,  for  the  reason  that  the 
typical  assessing  machinery,  when  it  is 
functioning  at  all.  produces  far  better  re- 
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suits  in  the  assessment  of  real  estate  than 
of  personal  property. 

The  present  situation  in  Ohio,  and  not- 
ably in  Cuyahoga  County,  offers  an  in- 
stance of  the  reverse  sort.  The  county 
auditor,  Mr.  J.  A.  Zangerle.  has  recently 
issued  an  announcement  to  the  effect  that 
he  contemplates  advising  boards  of  review 
in  the  county  to  reduce  the  assessed  valua- 
tions of  personal  property,  tangible  and  in- 
tangible, by  209^  in  the  coming  assess- 
ment. This  reduction,  he  contends,  is  war- 
ranted by  the  fact  that  despite  recent  de- 
clines in  land  values,  such  market  values 
iire  quite  generally  above  assessed  values, 
due  to  the  rather  complete  breakdown  of 
the  machinery  of  real  estate  assessment  and 
equalization  in  the  state.  On  the  other 
hand,  such  personal  property  as  is  listed  is 
quite  generally  on  the  duplicate  at  its  true 
value,  and  this  proposal  looks  toward  an 
equitable  equalization  between  the  two 
classes.  The  correction  should  be  made, 
of  course,  by  the  reviewing  boards,  and  in- 
asmuch as  the  auditor  assesses  the  corpora- 
tions, this  rule  can  be  enforced  so  far  as  it 
applies  to  this  class  of  taxpayers.  The  in- 
dividual will  probably  see  in  the  announce- 
ment, however,  an  opportunity  to  get  to 
cover  in  the  return  of  his  intangibles. 

The  real  significance  of  this  rather  un- 
usual announcement,  however,  is  the  light 
that  it  throws  upon  the  administrative  situa- 
tion in  Ohio,  and  the  states  which  are 
threatening  the  effectiveness  of  their  tax 
administration  by  tinkering  too  much  with 
the  machinery,  from  whatever  motive, 
would  do  well  to  heed  the  lesson.  Although 
there  has  been  no  general  reassessment  of 
real  estate  in  the  state  since  1910,  such 
opposition  developed  last  year  to  the  tax 
commission's  reassessment  order  that  it  was 
withdrawn.  Meantime,  the  state  rate  on 
property  has  been  increasing  steadily,  and 
there  is  evidence  from  every  quarter  of  the 
struggle  to  avoid  this  burden  l)y  keeping 
the  valuations  down.  The  belief  still  per- 
sists that  a  state  equalization  is  unneces- 
sary and  could  be  dispensed  with  by  a 
complete  separation  of  the  sources  of  state 
and  local  revenue.  Moreover,  the  tax  com- 
mission has  been  compelled  to  heed  the 
pressure,  very  largely  political,  that  has 
been  brought  against  it  to  prevent  effective 
administration  of  the  tax  laws.  Under 
such  conditions,  namely  a  disbelief  in  the 
necessity    and    value    of    effective    central 


administration,  and  an  unwillingness  to 
create  the  conditions  which  make  it  pos- 
sible, the  state  is  reverting  to  the  chaotic 
situation  in  local  assessments  which  pre- 
ceded the  introduction  of  the  tax  commis- 
sion— a  situation  which  is  in  itself  the  utter 
negation  of  equity  and  justice  in  taxation. 


We  regret  to  record  the  death  of  Mr.  C. 
A.  Derthick,  which  occurred  at  his  home  in 
Mantua,  Ohio,  on  January  3,  1922.  Mr. 
Derthick  was  one  of  the  close  friends  of 
Mr.  Allen  Ripley  Foote  and  was  closely 
associated  with  him  in  his  work  for  the 
National  Tax  Association  during  its  early 
years.  The  Ohio  Journal  of  Commerce 
comments  as  follows  on  the  significance  of 
his  work  here  in  Ohio :  "  His  interest  in 
the  big  subject  of  taxation  was  marked, 
because  he  was  the  first  prominent  fanner 
to  declare  against  the  uniform  taxation  rule 
in  the  constitution.  Throughout  his  long 
and  useful  life  he  sought  to  get  the  fanner 
to  understand  the  problems  of  the  city  folk 
and  to  get  the  urbanites  to  appreciate  that 
farming  is  the  most  important  business  we 
have.  The  newer  and  younger  heads  of 
agrarian  activities  in  Ohio  could  profit  if 
they  would  emulate  the  example  of  their 
erstwhile  leader. 


AUTOMOBILE  REGISTRATION 
IN  NEW  YORK 

The  New  York  tax  conunission  reports 
that  the  fees  for  all  classes  of  auto  regis- 
tration for  the  year  1921  exceeded  by  more 
than  fifteen  per  cent  the  greatest  sum  ever 
before  collected  from  this  source.  The 
total  collections  from  February  1  to  De- 
cember 9,  1921,  were  $9,686,561,  as  against 
$8,401,731  for  the  preceding  full  fiscal 
year  February  1,  1920  to  January  31,  1921. 
Every  class  of  motor  vehicles  except 
motorcycles  showed  an  increase  in  registra- 
tion and  fees  over  the  preceding  year.  The 
greatest  increase  in  the  number  of  registra- 
tions was  for  omnibuses,  which  were  thirty- 
six  per  cent  more  numerous.  Commercial 
vehicles  increased  about  thirty  per  cent, 
and  pleasure  cars  about  thirteen  per  cent. 
The  relatively  rapid  growth  of  truck  and 
bus  transportation  emphasizes  again  th<' 
problem  of  highway  construction  and 
financing. 
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TAX  RATES  IN  KANSAS 

The  Kansas  tax  commission  has  recently 
issued  an  interesting  simimary  of  the  tax 
rates  in  the  105  counties  of  the  state.  The 
average  rate  for  the  entire  state  is  $19.9883 
on  the  $1000.00  valuation.  The  rates  vary 
widely  from  this  average,  however,  the 
lowest  rate  being  $12.8510  and  the  highest 
being  $32.2656.  The  counties  containing 
the  largest  cities  naturally  tend  to  have 
higher  rates  for  all  purposes  than  those 
counties  which  are  distinctly  rural  in  char- 
acter. The  range  of  tax  rates  in  the  state 
of  Kansas  for  the  year  1921  illustrates  the 
very  decided  difficulties  which  are  to  be 
encountered  in  the  attempt  to  prescribe 
uniform  constitutional  limitations  on  rates. 
In  38  counties  the  rate  is  more  than  $20.00 
on  the  thousand,  while  in  19  counties  the 
rate  is  less  than  $16.00  on  the  thousand. 
The  remaining  counties  are  distributed 
fairly  evenly  between  these  extremes. 

The  distribution  of  the  tax  dollar  is  as 
follows :  City,  36c. ;  county,  24c. ;  school 
district,  20c.;  state,  lie;  township,  9c. 
The  city  taxes,  of  course,  include  the  levy 
for  city  schools.  The  total  tax  bill  for  the 
state  for  1921  was  $75,962,000.00,  an  in- 
crease of,  approximately,  12%  of  the  pre- 
ceding year.  The  highest  rate  of  increase 
occurred  in  the  state  taxes,  due  to  enlarged 
appropriations  for  new  buildings  and  equip- 
ment at  the  state  educational,  penal,  and 
charitable  institutions. 

MINNESOTA  TAX  CONFERENCE 

The  sixth  annual  meeting  of  the  Minne- 
sota Tax  Conference  was  held  in  Minne- 
apolis, January  18th  and  19th,  and  the  at- 
tendance at  this  meeting  was  the  largest 
since  the  inception  of  the  organization. 
Many  interesting  addresses  were  delivered 
and  papers  presented  covering  various 
phases  of  taxation.  Among  those  who  took 
a  leading  part  in  the  deliberations  of  the 
conference  were  Hon.  W.  I.  Nolan,  speaker 
of  the  house  of  representatives,  Senator 
Gjerset  and  Representative  Wicker,  who 
are  members  of  interim  committees  of  the 
legislature,  appointed  to  study  the  tax 
question  and  to  submit  their  suggestions  at 
the  1923  session  of  the  legislature.  Gov- 
ernor Preus  of  Minnesota  also  made  an 
address. 

Among  the  leading  topics  considered  by 
the  Conference  was  the  matter  of  retrench- 


ment and  reform  in  public  expenditure  of 
all  kinds,  as  a  means  of  reducing  the 
rapidly  increasing  burden  of  taxation. 

One  of  the  questions  considered  was  the 
reforestation  of  thousands  of  acres  of 
Minnesota  lands  which  are  absolutely  un- 
suitable for  agriculture  or  grazing,  and 
resolutions  were  adopted  favoring  a  classi- 
fication of  these  lands  so  that  they  would 
be  subject  only  to  a  minimum  tax  and 
thereby  encourage  reforestation. 

Another  resolution  adopted  urges  the 
legislature  to  resubmit  to  the  voters  an 
amendment  to  the  state  constitution  whereby 
the  legislature  would  be  empowered  to  levy 
a  tax  on  incomes  and  to  exempt  household 
goods,  tools,  implements  and  machinery 
from  personal  property  taxes. 

Another  resolution  adopted  favors  the 
enactment  of  a  law  providing  for  a  budget 
.system  of  state  expenditure's. 

Members  of  the  Minnesota  Tax  Com- 
mission took  an  active  part  in  the  meeting, 
Commissioner  Samuel  Lord  delivering  an 
address  on  "  Bank  Taxation,  a  Special 
State  and  Federal  Problem  ",  and  Mr.  J. 
G.  Armson  presiding  over  the  Round  Table 
which  took  up  the  entire  afternoon  of  the 
last  day. 

OHIO  TAX  ASSOCIATION 

The  Ohio  Tax  Association  held  its 
second  conference  in  Columbus,  on  January 
19th  and  20th.  The  program  was  devoted 
largely  to  matters  of  state  and  local  in- 
terest. An  address  on  the  taxation  of  land 
was  given  by  Professor  R.  T.  Ely  of  the 
University  of  Wisconsin.  Dr.  Ely's  paper 
covered  the  same  topics  as  those  touched 
upon  in  the  paper  at  the  Bretton  Wood's 
Conference. 

Among  the  subjects  discussed  w^ere  the 
new  debt  limitation  laws,  the  Smith  tax 
limit  law,  and  the  taxation  of  forest  lands. 
The  principal  interest  centered  in  the  dis- 
cussion of  the  uniform  rule.  The  case  for 
this  system  was  presented  by  John  T.  Brown 
and  J.  H.  T.  Gordon,  members  of  the  Ohio 
General  Assembly,  and  the  case  f»r  vari- 
ous proposed  changes  in  the  existing  system 
was  set  forth  by  C.  A.  Dyer  and  H.  L. 
Lutz.  The  divergence  of  opinion  on  this 
fundamental  matter  is,  apparently,  as  great 
as  ever.  A  new  amendment  has  been 
drafted  by  the  associated  real  estate  boards, 
and    will   be   placed   by   them   before   the 
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voters    at    the    next    election    on    initiative 
petitions. 

The  attendance  at  the  conference  was 
large  and  the  interest  in  the  whole  program 
very  well  sustained.  Two  resolutions  were 
adopted,    one   relating   to   the   amendment 


now  j)ending  in  Congress  for  the  with- 
drawal of  tax  exemption  privileges,  and  the 
otlicr  approving  the  periodical  revaluation 
of  all  real  property  in  the  state.  Mr.  C. 
A.  Dyer  was  elected  j^resident  of  the  asso- 
ciation for  the  coming  year. 


Tlin  TEDERAL  FINANCES 

Extracts  from  a  paper   by  Professor   E.  R.  A.  Seligman,  at  the  Annual  Meeting    of    the    American 

Economic  Association,  Pittsliurgh,  Pa.,  December  29,  1921.      Reprinted  with  permission  from 

the  forthcoming  Proceedings  of  the  American  Economic  Association 


When  we  come  now  to  the  revenue  side 
of  the  problem,  we  find  ourselves  in  the 
difficult  situation  of  tax  readjustment 
wluch  always  follows  war.  The  situation 
is  peculiarly  difficult  because  of  the  need 
of  a  greatly  increased  permanent  revenue. 
We  have  become  keenly  conscious  of  the 
pressure  of  taxation  and  the  controversy 
has  now  assumed  the  form  of  contrasting 
the  social  and  economic  effects  of  taxation 
with  the  principle  of  individual  faculty  or 
ability  to  pay.  The  old  discussion  as  to 
the  relative  merits  of  direct  and  indirect 
taxes  has  been  replaced  by  the  newer  de- 
bate as  to  the  merits  of  taxes  on  wealth 
compared  with  taxes  on  consumption,  of 
taxes  on  savings  compared  with  taxes  on 
spendings,  of  taxes  on  earnings  or  income 
as  compared  with  taxes  on  sales  or  trans- 
actions. 

As  to  this  controversy,  which  must  be 
settled,  before  our  fiscal  system  assumes  its 
permanent  form,  it  may  be  said  that  recent 
years  have  afforded  us  considerable  enlight- 
enment as  to  the  unintended  eiTects  of 
taxation.  Our  excess  profits  tax  had  at 
least  three  unfortunate  results :  it  was  re- 
pressive, in  that  it  rendered  unavailable 
large  sums  which  would  otherwise  have 
gone  towards  strengthening  and  expanding 
the  business ;  it  led  to  extravagant  and 
wasteful  expenditure  in  the  sliape  of  undue 
advertising,  lavish  repairs  and  over-gener- 
ous salaries  ;  it  engendered  more  or  less  un- 
sound changes  in  business  practice'  by  put- 
ting a  premium  on  over-capitalizati(/n. 
The  analogous  British  tax  led  not  only  to 
the  direct  reduction  of  output,  as  when  the 
owners  of  the  rubber  plantations  postponed 
the  tapping  of  their  trees,  but  it  produced 
an  unhealthy  traffic  in  near-bankrupt  con- 
cerns which  had  been  fairly  prosperous  1)6- 


fore  the  war,  because  when  several  con- 
cerns combined,  the  pre-war  records  of 
both  together  formed  the  standards  which 
served  as  the  basis  of  the  tax.  Our  exag- 
gerated surtax  rates  on  incomes  undoubt- 
edly operated  somewhat  to  check  investment 
in  new  enterprises,  although  if  the  truth 
be  told,  it  was  not  so  much  the  high  rate 
as  the  tax-exemption  feature  which  con- 
tributed to  this  result. 

What  is  often  forgotten,  however,  is  that 
excessive  taxes  on  wealth  and  industry, 
while  producing  their  repressive  elTect  on 
enterprise,  indirectly  but  none  the  less 
surely  react  upon  the  wider  classes  of  the 
community  whose  prosperity  is  more  or  less 
intimately  bound  up  with  business  activity. 
An  exaggerated  tax  on  industry  and  com- 
merce which  accentuates,  even  if  it  does 
not  create,  business  lethargy  and  inactivity 
and  which  helps  to  prevent  full  employ- 
ment and  higher  wages,  may  be  as  disas- 
trous for  the  workman  as  an  indirect  tax 
on  his  expenditure  or  a  direct  tax  on  his 
wages.  There  is  much  reason  to  believe 
that  our  post-w^ar  system  of  taxation  has 
exerted  a  very  perceptible  effect  on  busi- 
ness enterprise  and  has  helped  to  intensify 
the  prevalent  depression,  with  its  after- 
math of  unemplo}Tnent  and  suffering. 

But  while  there  is  this  undoubted  danger 
in  exaggerated  taxes  on  wealth,  we  must 
not  forget  that  there  are  equally  grrat,  if 
not  greater,  dangers  in  the  natural  reaction 
of  the  lousiness  community  which  seeks  to 
make  consumption  or  expenditure  the  cri- 
terion of  tax  liability.  Expenditure  is  an 
unsatisfactory  criterion  of  taxable  capacity. 
The  danger  here  consists  in  the  neglect  of 
the  modern  democratic  principle  of  faculty 
or  ability  to  pay  in  several  respects.  In 
the  first  place,  even  assuming  that  all  in- 
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dividuals  consume  the  same  relative  pro- 
portion of  what  they  produce,  a  tax  on 
consimiption  does  not  lend  itself  to  a  real- 
ization of  the  democratic  demand  for  grad- 
uated taxation,  unless  indeed  the  tax  be 
limited  to  an  impost  on  purely  luxurious 
expenditures.  Secondly,  while  some  indi- 
viduals must  consume  all  that  they  produce, 
others,  under  our  present  economic  system, 
spend  only  a  small  part  of  the  wealth  that 
they  acquire.  To  the  extent  that  expendi- 
ture deals  with  necessaries,  or  even  with 
comforts,  taxes  on  expenditure  not  only 
prevent  a  relatively  greater  burden  on  the 
rich  in  keeping  with  their  relatively  greater 
capacity  as  measured  by  their  wealth,  but 
actually  impose  a  relatively  greater  burden 
on  the  poor,  thus  creating  an  up-side  down 
progressive  system.  This  has  been  so  uni- 
versally recognized  that  everj^  democratic 
movement  in  taxation  has  taken  the  form 
of  an  attempt  to  reduce  taxes  on  general 
expenditure. 

Finally,  from  the  wider  economic  point 
of  view,  expenditure  could  serve  as  a  satis- 
factory criterion  of  taxation  only  in  case  it 
were  desirable,  as  a  general  principle,  to 
reduce  consumption.  In  times  of  emer- 
gency, indeed,  it  may  become  indispensable 
to  check  consmnption,  in  order  to  have  all 
efforts  converge  on  the  purposes  of  the  war 
itself.  But  in  normal  economic  life  the 
better  way  to  secure  the  social  surplus 
which  forms  the  basis  of  civilization  is  to 
increase  production  rather  than  to  decrease 
( )nsiunption.  The  increase  in  wants  and 
in  consumption  furnishes  the  stimulus  to 
the  augmented  production  which  spells 
progress. 

In  this  contest,  then,  between  repressive 
taxes  on  enterprise  and  general  taxes  on 
expenditure,  a  proper  balance  must  be 
struck.  The  attempt  to  secure  the  entire 
or  well-nigh  the  entire  revenue  from 
wealth,  as  we  came  very  near  doing  during 
the  war,  engenders  not  only  grave  admin- 
istrative difficulties  but  the  hazard  of  a 
general  retardation  of  economic  progress. 
The  endeavor,  on  the  other  hand,  to  lighten 
the  burden  on  wealth  to  a  degree  that  it 
will  be  actually  less,  or  at  all  events  no 
greater,  than  the  burden  on  consumption, 
will  create  still  more  objectionable  results. 
^  What  is  far  more  deplorable,  it  will  breed 
1  in  great  sections  of  the  community  the  be- 
!  lief  that  the  fundamental  principles  of 
equality  have  been  forgotten.     If  we  need, 


as  we  undoubtedly  do,  some  revenue  from 
consumption  or  expenditure,  in  order  to 
reduce  an  otherwise  extravagant  burden  on 
wealth,  let  us  limit  the  system  either  to  im- 
posts where  non-fiscal  conditions  are  para- 
mount, as  in  the  case  of  the  customs  tariff, 
or  to  taxes  on  a  few  commodities  of  wide 
but  not  necessary  consumption,  where  the 
administrative  difficulties  are  at  a  minimimi 
and  where  the  risks  of  a  more  or  less  demo- 
cratic reaction  are  almost  non-existent. 

Although  our  taxes  on  wealth  during  the 
war  yielded  over  70%,  and  at  one  time 
over  80%  of  the  entire  tax  revenue,  it  be- 
came necessary  to  secure  a  large  return 
also  from  a  multiplicity  of  taxes  on  ex- 
penditure, including  the  so-called  nuisance 
taxes.  While,  however,  every  one  realizes 
the  necessity  of  diminishing  the  excessive 
post-bellum  taxes  on  wealth,  the  instinct 
of  the  people  was  undoubtedly  correct  in 
opposing  the  general  sales  tax  on  sales. 
For  this  would  have  unduly  depressed  the 
balance  so  as  to  impose  an  exaggerated 
burden  on  expenditure.  A  general  sales 
tax,  whether  as  a  part  of  the  permanent 
revenue  system,  or  even  as  a  means  of 
swinging  the  contemplated  soldiers'  bonus, 
sins  at  once  against  the  administrative,  the 
economic  and  the  ethical  canons  of  taxa- 
tion. The  new  revenue  law,  with  its  total 
anticipated  reduction  of  over  800  millions, 
has  divided  the  reduction  about  equally  be- 
tween wealth  and  expenditure,  taking  off 
about  260  millions  in  the  repeal  of  the 
excess  profits  tax,  about  150  millions  at  the 
top  and  the  bottom  of  the  income  tax, 
about  270  millions  in  the  repeal  of  the 
transportation  taxes  and  about  135  millions 
in  the  miscellaneous  nuisance  taxes.  The 
next  tax-revision  law  ought  to  follow  in 
general  the  same  plan,  for  as  our  needs  of 
revenue  diminish,  there  is  still  need  for  the 
abolition  of  certain  burdensome  taxes  on 
expenditure,  while  at  the  same  time  making 
a  further  reduction  in  the  taxes  on  wealth. 
When  in  the  course  of  a  few  years  the 
normal  situation  arrives,  it  will  be  time 
enough  to  limit  our  consumption  taxes  to 
the  tariff  and  a  few  great  imposts  like 
those  on  tobacco,  alcohol,  and  gasoline, 
and  to  draw  the  rest  of  the  needed  revenue 
from  taxes  on  wealth  and  business,  which 
ought  not  then  to  be  high  enough  to  exert 
any  seriously  depressing  influences. 

W^hile  the  demand  for  a  tax  on  expen- 
diture  or  general   sales   is   limited   in  this 
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country  to  sonic  i>t  ihc  industrial  and 
financial  interests  that  seem  to  atiach  more 
importance  to  particular  considerations  of 
putative  business  progress  than  to  general 
considerations  of  a  wider  economic  and 
siKial  policy,  a  few  students  have  recently 
made  an  attempt  to  rejuvenate  the  long- 
discarded  theory  of  Mill  as  to  the  desira- 
bility of  exempting  savings.  Since  all 
wealth  must  be  either  spent  or  saved,  the 
effect  of  taxes  on  savings  might  be  consid- 
ered the  opposite  of  the  effect  of  taxes  on 
spending.  It  is  undoubtedly  true  that  higii 
war  taxes  on  consumption  may  produce 
such  an  enforced  economy  as  to  liberate 
the  surplus  of  increased  savings  for  war 
purposes.  It  is  sometimes  difficult,  how- 
ever, to  say  how  much  of  war  economy  is 
compulsory  and  how  much  is  voluntary, 
and  due  to  patriotic  reasons.  At  all  events, 
it  would  be  hazardous  to  lay  down  any  gen- 
eral rule  as  to  the  normal  effects  of  taxa- 
tion on  savings,  because  of  the  disparate 
elements  in  the  process.  Some  people  save 
for  one  reason,  some  for  another.  Where 
the  saving  is  for  life  insurance  or  for  a 
rainy  day,  or  for  the  future  education  of 
children,  a  tax  which  does  not  exempt 
such  sums  would  no  doubt  have  an  unfor- 
tunate effect.  But  where  the  saving  is  for 
the  purpose  of  mere  accumulation,  every- 
thing depends  upon  the  relative  tax  burden. 
This  is  contingent,  however,  not  alone  on 
the  rate  of  the  tax  but  on  the  amoimt  of 
the  income.  At  the  end  of  the  economic 
scale  are  tho.«^  whose  incomes  are  so  scanty 
that  almost  no  saving  is  possible;  at  the 
other  end  are  those  with  such  enormous 
incomes  that  they  cannot  well  help  saving. 
In  the  one  case,  saving  is  extremely  diffi- 
cult ;  in  the  other,  largely  automatic.  A 
tax  which  will  completely  destroy  saving 
in  the  first  class  will  have  practically  no 
effect  on  the  other.  It  is  only  when  the 
tax  becomes  so  great  as  to  impair  the  mar- 
gin between  income  and  outgo  and  thus  to 
l)revcnt  savings  out  of  .superfluity,  that  it 
will  affect  the  capacity  to  save.  Where  the 
capital  fund  of  society  is  replenished,  as  in 
modem  times,  chiefly  by  the  surplus  earn- 
ings of  business,  the  rate  of  tax  must  be 
.still  higher  before  savings  will  be  percep- 
tibly affected.  For  while  even  a  moderate 
tax  will  undoubtedly  reduce  business  earn- 
ing.s,  if  we  assume  that  the  proceeds  of  the 
tax  are  also  spent  for  productive  purposes, 
as  ought  to  be  the  case  under  normal  con- 


ditions, the  result  will  be  a  change  in  the 
form  of  capital  rather  than  in  the  rate  of 
accumulation.  It  is  only  when  the  tax  is 
so  high  as  to  check  enterprise  and  to  re- 
tard production  that  the  surplus  will  de- 
crease and  the  growth  of  the  national 
national  dividend  be  checked.  In  a  more 
general  way,  the  distinction  may  be  de- 
clared to  be  one  between  productive  and 
unproductive  expenditure.  In  final  anal- 
ysis, the  effect  of  taxation  upon  savings  is 
to  be  judged  by  the  possible  changes  in  the 
creation  or  in  the  unproductive  consump- 
tion of  w'ealth.  If  taxation  is  not  so  ex- 
cessive as  to  diminish  the  rate  of  produc- 
tion, it  makes  comparatively  little  difference 
to  the  wealth  of  the  community  as  a  whole 
whether  savings  are  taxed  or  not;  for  the 
income  of  one  individual  is  the  expenditure 
of  another. 

While  the  general  framework  of  our 
revenue  system  may  therefore  be  expected 
to  remain  very  much  as  it  now  exists — that 
is,  composed  in  major  part  of  taxes  on 
wealth  and  in  much  smaller  part  of  taxes 
on  consmnption  —  and  while  there  is  no 
need  or  prospect  of  making  any  funda- 
mental change  involving  a  transition  from 
the  policy  of  taxing  earnings  to  that  of 
taxing  spendings,  there  still  remains  a  real 
problem  in  the  existence  of  such  high  rates 
of  income  surtaxes  as  we  still  have  at 
present  and  the  continuation  of  which  in 
normal  times  it  is  not  easy  to  defend. 
There  are  three  ways,  however,  in  which 
this  problem  can  be  attacked. 

The  line  of  attack  consists  in  the  aboli- 
tion of  our  unfortunate  system  of  tax  ex- 
emption. It  is  true,  indeed,  that  the  in- 
equality is  not  so  great  as  appears  at  first 
blush  to  those  who  overlook  the  question 
of  incidence.  For,  so  far  as  new  pur- 
chasers are  concerned,  this  inequality,  like 
all  similar  fiscal  inequalities,  tends  to  be 
eliminated  through  the  operation  of  the 
principle  of  capitalization.  The  purchaser 
of  a  tax-exempt  security  must,  in  other 
words,  pay  so  much  more  for  the  security 
than  what  he  gains  by  an  exemption  from 
the  annual  tax  is  counterbalanced  by  his 
lower  rate  of  return  on  the  investment. 
The  purchaser  of  tax-free  securities  is 
therefore  in  a  truer  sense  of  the  term  not 
tax-free. 

The  objection  to  tax-exempt  securities 
is,  however,  nevertheless  valid.  For,  in  the 
first  place,  tliis  amortization  of  burden  is 
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never  complete.  Capitalization  depends 
upon  the  expectation  of  a  regularly  recur- 
ring normal  tax.  Where  the  rate  varies, 
any  increase  above  the  normal  is  not  sus- 
ceptible of  amortization,  so  that  freedom 
from  the  excess  to  that  extent  constitutes  a 
real  exemption.  Furthermore,  the  uncer- 
tainty of  the  future  often  causes  a  discrep- 
ancy in  the  capitalization,  so  that  the  gov- 
ernment may  not  gain  as  much  from  an 
increased  price  for  the  bonds  when  issued 
as  it  ultimately  loses  from  the  non-receipt 
of  the  annual  tax.  Thirdly,  the  surplus  in 
the  selling  price  accruing  to  the  govern- 
ment is  often  devoted  to  expenditures 
which  would  not  be  made  if  there  were  no 
surplus;  so  that  the  deficit  in  the  annual 
yield  of  the  income  tax  is  to  that  extent  a 
real  deficit.  Fourthly,  where  the  tax- 
exempt  securities  consist  not  only  of  fed- 
eral but  of  state  and  local  securities,  suli- 
ect  to  a  variety  of  different  taxes,  there  is 
no  necessary  correlation  between  tax  burden 
and  tax  amortization.  Where,  as  with  us, 
the  non-federal  tax-free  securities  consti- 
tute so  large  a  part  of  the  whole,  there  is 
reason  to  believe  that  the  abolition  of  tax 
exemptions  would  conduce  not  only  to 
greater  equality  but  to  a  substantial  in- 
crease of  revenue.  This  would  not  only 
permit  of  a  reduction  in  the  income  tax 
rate,  but  would  remove  a  festering  sore  on 
our  body  economic. 

Well-nigh  a  decade  ago  we  pointed  out 
that  the  Supreme  Court  decisions  on  this 
point  were  based  on  misapprehension  of 
the  economic  reasoning  underlying  Mar- 
shall's great  decision  in  the  Bank  Case. 
Although  the  matter  has  for  some  inscru- 
table reason  not  been  presented  anew^  to 
the  Court,  distinguished  lawyers  are  of  the 
opinion  that  our  position  is  sound  and  that 
if  the  case  is  ever  properly  presented  it  will 
be  recognized  that  the  later  decisions  rest 
upon  an  insecure  economic  foundation. 
Even,  how^ever,  if  a  reversal  or  distinction 
of  the  earlier  decision  cannot  be  secured, 
the  path  of  constitutional  amendment  is 
open  and  ought  in  consonance  with  the 
recommendation  in  the  President's  message 
to  be  pursued. 

The  second  method  of  securing  a  desir- 
able reduction  in  the  income  tax  is  con- 
nected with  the  taxation  of  corporations. 
'  I  have  more  than  once  pointed  out  that  we, 
I  in  common  with  some  other  countries, 
started   out   on  an   erroneous   principle   in 


regarding  corporations  as  purely  fictitious 
personalities  to  be  considered  from  the 
fiscal  point  of  view^  primarily  as  a  con- 
venient agency  of  collecting  the  tax  from 
the  shareholders.  We  distinguished  be- 
tween the  individual  income  tax  and  the 
corporate  income  tax  and  levied  the  latter 
at  a  rate  roughly  calculated  to  be  an  equiva- 
lent for  the  normal  tax  on  individuals, 
permitting  shareholders  then  to  deduct 
their  dividends  from  their  taxable  income 
for  the  purposes  of  the  normal  rate.  In 
the  course  of  time,  this  putative  equiva- 
lence w^as  destroyed ;  for  as  the  rate  of 
normal  personal  tax  w-as  reduced,  the  rate 
of  corporate  income  tax  was  increased,  in 
order  to  bring  about  an  equality  between 
corporations  and  partnerships  as  well  as  to 
compensate  for  a  repeal  of  the  excess  profits 
tax.  There  is  therefore  now  not  even  a 
pretence  of  an  equivalence  between  the  cor- 
porate income  and  the  individual  income 
tax.  And  even  if  there  were  any  such 
pretence,  it  would  manifestly  be  impossible 
to  secure  any  real  equality  between  the  two. 
For  in  order  to  accomplish  this  we  should 
have  to  make  an  elaborate  calculation 
based  on  the  surtax  rate,  and  should  have 
to  know  not  only  how  much  of  the  cor- 
porate revenue  is  actually  distributed  in 
dividends — which  it  is  impossible  to  ascer- 
tain— but  also  how  much  other  income  was 
received  by  every  shareholder,  as  well  as 
how  many  shares  were  owned  by  each  tax- 
paver — facts  which  it  is  impossible  to  ascer- 
tain. 

What  is  clearly  demanded  by  the  situa- 
tion is  to  abandon  the  distinction  between 
individual  and  corporate  taxation  and  to 
replace  it  with  one  between  a  personal  in- 
come tax  or  income  tax  proper  and  a  busi- 
ness tax  based  on  net  earnings.  A  business 
tax  would  possess  the  inestimable  advan- 
tage that  it  w'ould  apply  to  all  ])usinesses, 
whether  corporate  or  non-corporate,  and 
that  it  could  consequently  be  levied  at  so 
moderate  a  rate  as  to  constitute  no  real 
check  to  business  enterprise.  Furthermore, 
it  would  apply  to  all  profits,  whether  dis- 
tributed or  not;  by  no  longer  permitting 
the  deduction  of  dividends  from  individual 
income,  it  would  so  augment  the  yield  of 
the  personal  income  tax  as  to  permit  of  a 
considerable  reduction  in  rate. 

To  this  proposition  two  objections  will 
be  raised.  The  first  is  that  the  shareholder 
suffers  a  double  tax,  in  that  he  would  pay 
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not  only  the  corporate  tax  but  also  the 
personal  income  tax.  This  objection,  how- 
ever, is  ill-founded  if  it  is  remembered  that 
he  would  be  in  no  worse  position  than  any 
one  else.  We  do  not  call  it  double  taxa- 
tion, or  at  all  events  illegitimate  double 
taxation,  for  a  New  Yorker  to  pay  his  real 
estate  tax — state  as  well  as  local — and  again 
to  pay  an  income  tax  in  which  the  income 
from  the  real  estate  is  included ;  we  do 
not  call  it  illegitimate  double  taxation  for 
the  same  New  Yorker  to  pay  his  corporate 
tax,  whether  on  earnings  or  any  other  ele- 
ment, and  again  to  pay  his  income  tax  on 
the  dividends  from  these  corporations. 
The  reason  is  that  a  tax  on  corporate 
profits  which  reduces  dividends,  like  a  tax 
on  land  which  reduces  the  rent  roll,  is 
capitalized  into  a  lower  selling  value  of 
the  principal.  The  purchaser  of  a  piece  of 
land  takes  account  of  the  tax  when  he 
buys  the  land  :  the  purchaser  of  a  corporate 
share  will  pay  for  it  a  price  which  reflects 
the  net  yield  and  which  takes  account  of 
the  tax.  To  subject  the  corporation  to  a 
tax  does  not  impose  any  burden  upon  the 
individual  who  purchases  stock  subsequent 
to  the  original  imposition  of  the  tax. 

The  other  objection  is  that  the  indi- 
vidual business  or  the  partnership  is  put 
at  a  disadvantage  as  compared  with  the 
corporation,  in  that  the  member  of  a  part- 
nership has  to  pay  not  only  the  flat  busi- 
ness tax  but  also  the  graduated  personal 
income  tax.  This  objection,  however,  is 
also  in  part  at  least  invalid.  We  must  not 
compare  an  impersonal  tax  on  the  busi- 
ness with  a  personal  tax  on  the  individual. 
A  flat  tax  on  business  profits  affects  all 
businesses  alike — corporate  or  non-corpor- 
ate. The  fact  that  the  individual  as  such 
is  subject  to  additional  personal  taxes  does 
not  alter  the  situation.  For  the  equality 
Iietween  personal  and  impersonal  taxation, 
which  it  is  impossible  to  bring  about  at 
first  directly,  will  tend  to  be  affected  ulti- 
mately. It  is  true  that  in  the  case  of  a 
corporation,  the  shareholder  will  pay  his 
personal  tax  only  on  the  dividends,  while 
the  partner  will  pay  on  the  entire  earnings. 
I3ut  the  attempt  to  create  an  equality  In' 
putting  a  tax  on  the  undistributed  cor- 
porate earnings  is  both  illusory  and  un- 
necessary. It  is  illusory  because  a  flat  rate 
on  undistributed  earnings  of  the  entity 
called  the  corporation  cannot  possibly  be 
made  equivalent  to  a  graduated  tax  on  the 


individual  recipients  of  the  earnings.  How 
can  a  15%  tax  on  undistributed  earnings, 
for  instance,  be  equilibrated  with  a  tax 
which  in  the  case  of  the  individual  recipi- 
ent of  the  earnings  may  vary  from  8%  to 
58%,  according  to  the  amount  of  his  in- 
come? Moreover,  a  tax  on  undistributed 
earnings  will  not  alone  fail  to  produce 
equality,  but  will  be  apt  to  engender  un- 
sound business  practices  in  forcing  the  dis- 
tribution of  earnings. 

The  attempt  to  create  equality  is  also  in 
great  part  unnecessary.  For  the  govern- 
ment will  ultimately  secure  its  rightful 
share  of  the  undistributed  earnings.  One 
of  three  things  must  happen :  first,  the 
surplus  accumulated  in  a  good  year  will 
be  utilized  to  reduce  the  deficit  in  a  bad 
year,  and,  especially  with  a  tax  system 
which  employs  the  method  of  averages 
over  a  munber  of  years,  will  operate  finally 
to  give  the  government  its  due.  Secondly, 
the  accumulation  of  a  surplus  beyond  a 
certain  point  will  be  apt  to  be  prevented 
by  the  pressure  of  the  stockholders  to  re- 
ceive dividends,  so  that  if  the  rate  of  taxa- 
tion remains  fairly  constant  there  will  be 
little  advantage  in  delay.  Thirdly,  with 
every  accumulation  of  surplus  the  stock 
will  become  more  valuable,  so  that  when 
it  is  sold  the  government  will  secure  its 
share  in  the  taxation  either  of  capital 
profits  or  of  periodical  income.  This  as- 
sumes, of  course,  that  realized  capital 
profits  are  to  be  included  in  the  concept 
of  income. 

The  only  real  hazard  in  the  proposition 
is  that  individuals  will  attempt  to  incor- 
porate themselves  and  by  refraining  from  a 
distribution  of  the  corporate  earnings  evade 
the  graduated  tax.  But  this  danger  can  be 
avoided  by  treating  the  stockholders  of 
such  dummy  corporations  precisely  like  the 
members  of  a  partnership  and  subjecting 
them  also  to  personal  taxes  on  the  entire 
earnings.  If  this  seems  to  be  attended 
with  insuperable  practical  difficulties  a 
compromise  solution  might  be  reached  by 
making  the  corporate  business  taxable  at  a 
somewhat  higher  rate  than  the  unincor- 
porated business — a  proposition  which  can 
be  defended  on  other  grounds  as  well. 

Even  this  compromise,  however,  will  not 
avail  to  obscure  the  desirable  distinction 
between  an  impersonal  tax  on  the  business 
and  a  personal  tax  on  the  income  of  the 
individual.     The  most  logical  plan  is  that 
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followed  by  France,  whose  new  system  of 
income  taxation  is  based  upon  no  less  than 
five  impersonal  taxes  or  taxes  upon  the 
source  of  income :  ownership  of  land,  agri- 
cultural enterprise,  business,  investments 
and  professions,  superimposed  upon  which 
there  is  a  general  graduated  personal  in- 
come tax.  Such  a  detailed  system  would 
be  for  many  reasons  both  unnecessary  and 
impracticable  for  us,  but  we  should  at  least 
accept  the  fundamental  distinction  between 
an  impersonal  business  tax  and  a  personal 
income  tax. 

There  remains  the  third  method  of  re- 
ducing the  income  surtaxes,  even  if  we 
desire  to  retain  the  same  total  and  relative 
revenue  from  wealth  as  compared  with 
that  from  expenditure.  This  consists  in  an 
increase  in  the  inheritance  tax. 

We  do  not  indeed  share  the  opinions  of 
those  who,  regarding  the  inheritance  tax 
simply  as  a  capitalized  income  tax,  yet 
deem  it  preferable  because  of  the  less  re- 
pressive effects  on  saving.  Mr.  Carnegie, 
for  instance,  believes  that  an  inheritance 
tax  exerts  no  influence  on  savings,  and 
even  Professor  Cannan  holds  that  "  Death 
fiuties  discourage  accumulation  somewhat 
less  than  annual  taxes."  Professor  Pigou 
shares  this  conclusion  not  only  because 
"  the  stimulus  to  acciraiulation  consists  in 
the  hope  of  the  distinction  afforded  ])y 
dying  very  rich,"  but  also  because,  inas- 
much as  future  taxes  are  like  all  future 
events  discounted,  the  delay  in  the  levy 
will  have  "  a  smaller  restrictive  influence 
upon  the  quantity  of  waiting  supplied  "  by 
the  investors.  But  this  consideration  which 
leads  to  the  superiority  of  postponed  over 
immediate  taxes  is  offset,  as  Sir  Josiah 
Stamp  has  recently  pointed  out,  by  the 
fact  that  most  people  will  be  more  apt  "to 
curtail  expenditure  to  meet  an  annual  in- 
come tax  and  to  keep  on  saving  and  thus 
in  the  long  run  add  more  to  capital  than 
would  be  the  case  under  the  death  duty 
regime."  * 

From  the  point  of  view  of  savings, 
there  is  accordingly  but  little  to  choose 
between  the  two  methods.  There  are, 
however,  two  sets  of  arguments  that  make 
for  an  increased  revenue  from  the  inheri- 
tance tax.  The  first  is,  that  the  discrep- 
ancy in  both  the  rate  and  the  yield  of  the 

1      *  Sir    Josiah    Stamp,    Principles    of    Taxation, 
1921,  p.   154. 


inheritance  tax,  as  compared  with  the  in- 
come tax,  is  at  present  too  great.  In  Great 
Britain  the  maximum  rates  are  about  40% 
and  50%,  respectively;  with  us,  they  are 
25%  and  73%  (hereafter  58%),  respec- 
tively. The  discrepancy  in  the  yield  is 
still  greater:  150  to  200  millions  from 
the  inheritance  tax,  as  compared  with  al- 
most a  billion  from  the  personal  income 
tax.  If  it  be  objected  that  these  figures 
take  no  account  of  the  additional  state  tax 
on  inheritance,  we  may  retort  that  they 
also  take  no  account  of  the  additional  state 
taxes  on  income  and  on  property.  Adding 
state  to  federal  taxes  would  make  the  dis- 
crepancy still  greater. 

The  other  set  of  argiuncnts  that  make 
for  an  increased  revenue  from  inheritance 
taxes  are,  first,  the  administrative  simplic- 
ity and  the  avoidance  of  so  many  of  the 
complications  connected  with  the  attempt 
to  ascertain  income.  In  the  United  States, 
an  additional  argument  is  found  in  the 
fact  that  a  federal  inheritance  tax  of 
slightly  more  generous  proportions  than  at 
present  composed,  as  is  the  case  in  so  many 
foreign  coimtries,  of  both  aia  estate  tax 
and  a  tax  on  shares,  would  also  render 
possible  the  disappearance  of  the  serious 
evil  of  double  taxation  now  so  common 
with  us.  We  can,  therefore,  not  agree  with 
the  Secretary  of  the  Treasury  when  he 
puts  a  suggested  reduction  of  the  federal 
estate  tax  on  a  par  with  that  of  the  income 
tax.  A  rate  of  tax  considerably  lower 
than  the  maximum  40%  of  Great  Britain 
or  the  80%  of  France  would  not  only  per- 
mit each  state  in  the  Union  to  receive  more 
than  it  is  now  securing  from  its  own  in- 
dependently levied  inheritance  tax,  but 
A\ould  yield  such  an  abundant  surplus  to 
the  federal  government  as  to  ensure  a  sub- 
stantial reduction  in  the  rate  of  the  in- 
come tax. 

The  fiscal  system  of  the  future  may. 
therefore,  already  be  visualized  in  the  main 
outlines.  Government  expenditures  before 
the  war  were,  exclusive  of  postal  expendi- 
tures, somewhat  less  than  three-quarters  of 
a  billion.  If  we  allow  for  a  change  in  the 
value  of  money,  and  for  a  corresponding 
levelling-up  of  government  salaries,  which 
has  by  no  means  as  yet  been  attained,  our 
normal  expenditures,  exclusive  of  postal 
and  debt  charges,  should  not  be  more  than 
one  and  one-half  billions.  This  assumes, 
indeed,  that  the  mad  race  of  naval  corape- 
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tition  will  have  been  checked ;  and  for  this 
assumption  we  now  have  well-grounded 
hopes.  The  allotment  for  interest  charge 
and  a  liberal  amortization  of  the  war  debt, 
without  counting  on  the  repa\Tnent  of  the 
debt  from  the  Allies,  would  be  about  one 
and  a  quarter  billions.  Allowing  for  con- 
tingencies, we  thus  have  a  total  annual 
outlay  of  well  under  three  billions. 

How  do  we  stand  now  on  the  revenue 
side?  From  a  revised  tariff  which  already 
now  yields  three  hundred  and  fifty  mil- 
lions we  may  well  expect  five  hundred 
millions.  From  three  individual  sources, 
namely  tobacco,  non-beverage  alcohol,  and 
automobiles  or  gasoline,  we  can  easily 
secure  another  half-billion,  as  in  fact  we 
are  already  now  doing.  With  a  slight  in- 
crease of  stamp  taxes  and  the  suggested 
increase  in  the  rates  of  the  inheritance  tax, 
it  will  be  relatively  simple  to  secure  an- 
other half-billion.  This  leaves  less  than 
one  and  one-half  billions  to  be  derived 
from  profits  and  income  taxes.  The  gen- 
eral business  tax  that  has  been  suggested 
should  under  normal  circumstances  pro- 
vide about  a  half-billion,  leaving  approxi- 
mately one  billion  to  come  from  the  income 
tax.  With  a  more  generalized  conception 
of  income,  so  as  to  include  dividends,  and 
with  a  change  in  the  awkward  situation 
which  permits  a  complete  deduction  for 
capital    losses,    while    making    incomplete 


provision  for  capital  gains,  we  can  look 
forward  to  a  personal  income  tax  with 
consideraljly  reduced  surtax  rates  and 
moderately  reduced  normal  rates.  And  if 
it  should  be  found  expedient  slightly  to 
retard  the  tempo  of  debt  payment  in  order 
to  spread  over  a  somewhat  longer  period 
the  gigantic  burden  of  the  war,  it  would 
be  possible  still  further  to  lower  both  the 
surtax  and  the  normal  rates  of  the  income 
tax  or  to  go  somewhat  slower  in  the  sug- 
gested increase  of  the  inheritance  tax. 

Such  a  prospect  is  a  reasonably  cheerful 
one.  It  implies  a  fiscal  system  which  will 
exert  little  repressive  influence  on  enter- 
prise, which  will  put  no  burden  on  the 
consumption  of  necessaries  of  comforts, 
which  will  render  unnecessary  a  resort  to 
the  sales  or  the  spending  tax,  which  will 
tuni  a  deaf  ear  to  those  who  in  advocating 
a  remission  of  the  tax  on  savings  are  in 
reality  working  toward  a  remission  of  the 
tax  on  wealth,  and  which  will  finally  re- 
spond to  the  demands  of  democratic  justice 
without  incurring  the  hazards  of  adminis- 
trative inefficiency.  With  a  stoppage  of 
the  mad  race  for  armaments,  with  a  more 
successful  emphasis  on  budgetary  economy, 
and  with  a  fuller  recognition  of  the  funda- 
mental principles  involved,  we  may  look 
forward  with  hopeful  anticipation  to  a 
sound  and  sensible  fiscal  system. 


GIFTS  IN  CONTEMPLATION  OF  DEATH 


M.    H.    HUNTER 
University  of  Illinois 


When  the  use  of  inheritance  taxes  began 
to  assume  a  role  of  some  importance,  and 
fiscal  authorities  were  advocating  a  wider 
adoption  of  the  principle,  a  common  ob- 
jection was  that  the  tax  would  be  evaded 
through  gifts  before  death.  The  argument 
was  answered  by  saying  that,  to  most  indi- 
viduals, death  was  somewhere  in  the  re- 
mote future,  and  besides,  the  owners  of 
property  would  rather  retain  title  to  it 
while  alive,  knowing  that  its  transfer 
would  be  taxed  at  death,  than  give  up 
title  to  it  while  alive. 

Under  the  present  extended  use  of  the 
inheritance  tax,  however,  the  evasion  of 
the  tax  through  gifts  cannot  be  set  aside  so 


easily.  Exemptions  are  much  less  than 
formerly,  rates  are  higher  and  more  steeply 
progressive,  and  bequests  to  direct  heirs 
are  taxed  as  well  as  those  to  collateral 
heirs,  although  usually  at  a  lower  rate.  It 
is  in  cases  of  direct  heirs  that  evasion  is 
most  likely  to  occur  by  making  a  gift  of 
the  property  before  death.  The  same  de- 
terrents do  not  exist  in  transferring  prop- 
erty to  wife,  son,  or  daughter  that  would 
be  present  in  making  the  transfer  to  some 
distant  relative  or  stranger. 

Some  states  have  sought  to  take  account 
of  this  pos.sibility  of  transfer  by  inserting 
a  provision  in  the  inheritance  tax  law 
which  makes  all  gifts  in  contemplation  of 
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death  subject  to  the  tax.  The  provision 
of  the  Illinois  law  in  regard  to  this,  for 
example,  is  as  follows:  A  tax  shall  be 
imposed  "  when  the  transfer  is  of  prop- 
erty made  by  a  resident,  or  by  a  non- 
resident when  such  non-resident's  property 
is  within  this  state,  by  deed,  grant,  bargain, 
sale,  or  gift,  made  in  contemplation  of  the 
death  of  the  grantor,  vendor  or  donor,  or 
intended  to  take  effect  in  possession  or  en- 
joyment at  or  after  death." 

The  amount  and  nature  of  the  litigation 
that  such  a  provision  would  likely  bring 
about  can  easily  be  imagined.  The  courts 
must  decide  when  contemplation  of  death 
has  been  the  motive  for  the  transfer  of  the 
property;  consequently  if  a  tax  is  to  be 
levied  the  burden  of  proof  rests  with  the 
state.  Contemplation  of  death,  moreover, 
it  has  been  decided  in  Illinois,  is  an  appre- 
ciation of  death  arising  from  some  existing 
infirmity  or  impending  peril,  and  not  the 
general  expectation  of  all  rational  mortals 
that  they  will  die  sometime. 

It  is  obvious  that  much  injustice  and 
lack  of  uniformity  must  arise  from  the 
attempt  of  the  courts  to  enforce  such  a 
contemplation  of  death  provision.  Many 
transfers  of  property  might  be  made  in 
contemplation  of  death  the  proof  of  which 
would  never  be  undertaken,  while,  on  the 
other  hand,  transfers  might  be  made  in 
which  the  probability  of  death  had  no  in- 
fluence, and  yet  subsequent  events  might 
indicate  that  death  had  been  a  controlling 
factor.  There  would  likely  be  little  dis- 
sent from  the  decision  of  a  court  that  the 
transfer  of  property  by  an  individual  of 
past  eighty-eight  years  of  age,  in  poor 
health,  under  a  specialist's  care,  and  con- 
stantly in  charge  of  an  attendant,  was 
made  in  contemplation  of  death.  But  all 
cases  are  not  so  simple  as  this,  and  much 
inequality  arises  in  the  attempt  to  enforce 
such  a  measure. 

Some  states  have  recognized  the  diffi- 
culty and  have  tried  to  solve  the  problem 
in  a  categorical  way  by  considering  all 
transfers  of  property  within  a  certain 
number  of  years  prior  to  death  as  having 
been  made  in  contemplation  of  death  and 
consequently  subject  to  the  tax.  In  Wis- 
consin, for  example,  this  period  is  six 
\^ears.  Such  an  arrangement,  however,  is 
far  from  satisfactory  when  considered 
from    the    standpoint     of     justice.       The 


length  of  time  one  lives  after  he  disposes 
of  property  has  little  to  do  with  the  ability 
of  the  recipient  to  meet  tax  burdens. 
There  is  no  assurance  that  one  year,  six 
years,  or  ten  years  will  measure  the  time 
within  which  death  will  be  contemplated. 
One  man  might  give  away  property  now. 
expecting  to  die  within  a  year,  and  yet 
live  for  ten  years,  while  another  man,  with- 
out thought  of  death,  may  die  within  a 
month  after  the  transfer  of  property.  In 
dealing  with  a  circiunstance  .so  uncertain 
as  death,  it  is  beyond  the  wisdom  of  legis- 
lative bodies  to  choose  a  length  of  time 
which  will  measure  its  contemplation  by 
different  individuals.  Any  length  of  tim(e 
chosen  must  be  more  or  less  arbitrary,  for 
the  actual  time  within  which  death  is  cor>- 
plated  will  be  as  different  as  there  are  indi- 
viduals to  be  considered. 

But  why  attempt  any  such  measurement? 
Under  the  present  justification  for  inheri- 
tance taxes  there  is  no  good  reason  for 
treating  a  gift,  whenever  made,  any  differ- 
ently from  a  transfer  of  property  after 
death.  No  longer  do  we  invoke  the  ex- 
tension of  escheat,  back  tax,^  or  diffusion 
of  wealth  arguments  to  justify  the  use  of 
inheritance  taxes.  They  have  come  to  be 
looked  upon  as  conforming  in  large  meas- 
ure to  the  most  commonly  accepted  theory 
of  justice  in  taxation — ability  to  bear  tax 
burdens,  with  perhaps  some  consideration 
of  the  utilitarian  principle  of  the  greatest 
good  to  the  greatest  number. 

The  pavTnent  of  no  other  tax  is  so 
lightly  felt.  It  is  paid  after  the  property 
has  left  the  hands  of  the  decedent  and  be- 
fore it  reaches  those  of  the  recipient.  An 
inheritance  is  a  sudden  and  often  unex- 
p>ected  receipt  of  property.  This  receipt 
creates  tax-paying  ability,  but  never  is  the 
ability  so  great  or  the  burden  so  lightly 
felt  as  before  the  property  enters  into  the 
activities  of  the  benefactor.  In  a  few 
cases,  of  course,  this  increase  in  ability  fails 
to  materialize,  as  when  a  provident  hus- 
band and  father  is  taken  from  a  wife  and 
dependent  children.  Such  situations  are 
the  exception,  however,  and  can  easily  be 
cared  for  in  the  formulation  of  the  law. 
The  inheritance  tax,  therefore,  can  be 
made  the  source  of  much  income  with  a 
minimum  of  sacrifice  and  with  a  small  de- 
rangement of  business.  In  this  respect  it 
conforms  to  the  modern  ideals  •i  justice. 
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Wlu-n  a  tax  upon  the  transfer  of  prop- 
erty at  death  is  justified  by  such  reasoning 
as  the  above,  there  is  no  place  for  a  tax 
upon  gifts  in  contemplation  of  death  any 
more  than  for  a  tax  upon  all  gifts  when- 
ever made.  In  fact,  the  case  is  strong  for 
the  levy  of  a  tax  upon  all  gifts  which  an 
individual  may  make  while  he  is  alive  of 
the  same  rate  as  that  levied  upon  the 
transfer  of  property  that  he  may  leave  at 
death.  The  time  element  can  have  little 
to  do  with  the  situation.  A  gift  at  one 
time  is  just  as  much  a  fortuitous  income 
as  at  some  other  time;  it  may  be  just  as 
much  unexpected  one  time  as  another ; 
just  as  much  tax-paying  ability  is  created 
no  matter  how  long  before  death  the  gift 
is  made,  and  the  ability  is  just  as  great 
as  if  the  property  had  been  received  after 
death ;  as  in  the  case  of  an  inheritance,  an 
ability  has  been  created  which  will  never 


again  be  so  great.  A  transfer  tax  on  all 
gifts  could  be  paid,  therefore,  and  com- 
paratively little  burden  would  be  felt.  In 
fact,  the  same  arguments  exist  for  levying 
a  tax  upon  gifts  as  for  levying  one  upon 
bequests  and  in  conformity  to  the  ability 
to  pay  and  utilitarian  principles  of  justice 
such  a  levy  should  be  made. 

The  recognition  of  the  principle  of  tax- 
ing all  gifts  would  materially  simplify  in- 
heritance tax  legislation  and  administra- 
tion. It  would  also  be  conducive  to  a 
greater  degree  of  justice  than  where  an 
attempt  is  made  to  tax  only  those  gifts 
which  are  made  in  contemplation  of  death. 
The  law  should  place  the  same  tax  upon 
all  gifts  and  inheritances,  and  the  same 
exemptions  should  be  allowed  for  the  one 
as  for  the  other,  as  well  as  the  same  difl'er- 
cnces  for  near  and  distant  relatives  or 
strangers  in  blood. 


THE  EFFECTS  OF  HIGH  TAX  RATES 

Extracts  from  the  Report  of  the  Secretarj-  of  the  Treasury  for  the  Year  1921,  pp.  21-26 


BUSINESS    PROFITS 

"The  revenue  act  of  1921  has  repealed 
the  excess  profits  tax  law,  effective  De- 
cember 31,  1921.  While  this  law  was 
justified  as  a  war  measure,  its  continuance 
in  time  of  peace,  and  particularly  under 
present  conditions,  would  have  been  inde- 
fensible. During  the  war  period,  when 
every  line  of  industry  was  running  at  full 
capacity  and  prices  and  profits  were  highly 
inflated,  the  act  served  to  produce  a  large 
revenue  for  the  Government  and  its  in- 
equalities were  not  so  much  felt  by  the 
taxpayers.  Its  burden,  however,  fell  very 
unequally  upon  the  business  interests  of 
the  country.  The  higher  rates  of  tax  were 
imposed,  generally  speaking,  upon  the 
small  or  moderate-sized  corporations  rather 
than  upon  the  large  ones.  Owing  to  the 
difficulty  of  determining  the  capital  actu- 
ally used  to  carry  on  any  industry,  it  was 
impossible  to  apply  the  act  without  very 
great  hardship  in  many  cases.  The  admin- 
istration of  the  act  also  was  extremely  diffi- 
cult, and  the  department  even  yet  has  not 
been  able  to  dispose  of  all  the  cases  arising 
under  the  law  for  the  year  1917,  the  first 
year  of  its  operation. 


"  The   repeal   of   the  excess   profits  tax 
has  made  necessary  a  very  considerable  in- 
crease in  the  flat  tax  on  net  corporate  in- 
come,  the  rate  under  the  new   law  being 
12^   per  cent.      In  addition   there  is  the 
capital  stock  tax,  which  amounts,  roughly 
speaking,  to  about  2  per  cent  of  the  net 
income.     This  makes  a  total  tax   equiva- 
lent to  nearly  15  per  cent  on  corporate  net 
income;  and  when  we  remember  that  the 
great  bulk  of  the  business  of  the  country, 
both  large  and  small,  is  carried  on  under 
corporate   form   and    that   the  net  income 
must   largely  be  distributed   in   dividends, 
and  that  these  dividends  are  then  in  turn 
subject  to  surtax  in  the  hands  of  persons 
receiving  them,  it  is  at  once  seen  that  the 
resulting   taxation    to  persons   engaged   in 
productive   business    is   very   heavy.      For 
instance,  a  stockholder  subject  to  surtax  at 
10  per  cent  really  pays  about  25  per  cent, 
15   per  cent  through   the  corporation  and 
10  per   cent  as  surtax   on   his   dividends; 
while  a  stockholder  subject  to  50  per  cent 
surtax  would  be  taxed  about  65  per  cent 
on  such  profits. 

ESTATE    TAX 

"  Much  of  what  has  been  said  respect- 
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ing  the  high  surtaxes  applies  equally  to 
the  high  rates  of  taxation  upon  estates. 
The  continuance  in  time  of  peace  of  the 
rery  high  estate  taxes  imposed  during  the 
emergency  of  war  should  receive  serious 
consideration. 

"  There  are  two  chief  objections  to  the 
present  high  rates,  running  as  they  do  up 
to  25  per  cent  of  the  net  amount  of  the 
estate,  which  should  be  emphasized. 

"  The  first  is  that  taxes  at  such  rates, 
which  seize  upon  and  take  away  so  much 
of  the  capital  of  the  country,  are  funda- 
mentally wrong.  The  nation,  just  as  the 
individual,  should  not  use  up  its  capital  in 
payment  of  its  ordinary  expenses.  The 
money  which  is  taken  by  way  of  such  taxes 
is,  to  a  large  extent,  the  capital  which  is  in 
use  and  necessary  in  carrying  on  the  busi- 
ness of  the  country,  and  just  to  the  extent 
that  the  Government  seizes  upon  and  takes 
this  capital  for  its  own  income  its  loss 
must  be  made  good  out  of  the  thrift  and 
savings  »f  the  people  of  the  country. 

"  The  more  serious  difficulty,  however, 
in  this  respect  is  with  the  high  rates. 
Where  the  rates  are  moderate  and  thereby 
are  widely  spread  and  take  but  a  moderate 
amount  of  capital  from  each  estate,  their 
effect  is  not  so  great ;  but  when  the  rate  is 
high  and  falls  heavily  in  a  few  places,  and 
the  amount  of  capital  seized  and  taken 
away  from  certain  lines  of  industry,  or 
certain  particular  industries,  is  large,  the 
evil  effects  are  very  harmful. 

"  In  the  second  place,  there  is  the  de- 
structive effect  upon  values.  If  all  the 
wealth  of  an  estate  consisted  of  money,  the 
evil  results  of  such  taxes  would  be  much 
less.  But  the  wealth  of  estates  does  not 
consist  of  money,  nor,  in  fact,  in  most  cases, 
of  property  readily  convertible  into  money. 
An  estate  consisting  principally  of  govern- 
ment bonds  or  municipal  securities  is  of 
less  real  value  to  the  community  than  is 
the  estate  that  is  invested  in  property  in 
any  line  of  productive  industry  giving  use- 
ful employment  to  large  numbers  of  people. 
And  yet,  the  estate  invested  in  tax-free 
securities  would  be  much  less  affected  by 
the  tax  than  the  estate  invested  in  real 
estate,  in  manufacturing  plants,  in  mer- 
chandising, in  farming,  or  in  any  line  of 
productive  industry. 

"  Again,  when  a  man  actively  engaged 
in  business  dies,  leaving  an  estate  of  con- 
siderable size,  his  family  is  called  upon  to 


provide  for  the  payment  not  merely  of  the 
federal  estate  tax,  but,  in  many  cases,  an 
inheritance  tax  to  the  state  in  which  he 
lived.  There  is  also  frequently  a  tax  to  be 
paid  to  the  state  where  some  part  of  the 
property  is  located,  and  often  a  tax  must 
be  paid  upon  the  value  of  shares  of  stock 
to  the  state  where  the  company  is  incor- 
porated. So  that  there  may  be  as  many 
as  four  different  taxes  to  be  paid  upon  the 
same  property.  In  addition,  there  is  usu- 
ally a  greater  or  less  amount  of  indebted- 
ness existing  which  must  be  met.  These 
obligations  can  be  met  only  by  payment  in 
money.  The  estate  can  not  take  its  prop- 
erty and  simply  divide  it  up,  giving  to  the 
nation,  to  the  state,  and  to  the  creditors  a 
proportionate  share  of  the  actual  property. 
Those  ultimately  entitled  to  share  in  the 
distribution  may  take  their  portions  in 
property,  but,  before  that  can  be  done, 
actual  cash  must  be  found  foF  the  pay- 
ment of  the  taxes  and  the  debts;  and  the 
larger  these  are  in  proportion  to  the  amount 
of  the  estate,  the  more  difficult  the  task 
l>ecomes. 

"  In  the  ordinary  course  of  business, 
there  is  just  a  certain  amount  of  property 
that  changes  hands  from  year  to  year. 
There  is  a  market  for  a  certain  amount 
and  no  more.  The  extent  of  this  market, 
that  is,  the  buyers  who  are  willing  to  buy 
at  fair  prices,  is  dependent  largely  upon 
the  amount  and  character  of  the  property 
coming  upon  the  market.  There  may  be  a 
ready  market  at  a  reasonable  price  for  a 
limited  amount  of  the  shares  of  an  indus- 
trial company,  or  for  a  meditmi-sized 
manufacturing  property,  or  for  residence 
or  business  property  of  moderate  price. 
But  the  larger  the  amount  of  property  that 
must  be  sold,  the  more  difficult  it  becomes 
to  find  buyers  for  it ;  and  if  the  sellers 
are  under  some  absolute  need  to  sell,  as  i.« 
the  case  where  the  money  must  be  provided 
within  a  limited  time  to  pay  taxes  and 
debts,  then  just  that  much  less  ready  and 
willing  are  bidders  to  buy,  and  just  so 
much  greater  is  the  sacrifice  that  the  sellers 
must  make  in  order  to  obtain  cash.  The 
same  thing  is  seen  constantly  in  the  com- 
mercial world.  If  a  large  amount  of  any 
of  the  staple  commodities,  even  such  as 
cotton,  wheat,  or  any  article  of  consump- 
tion, is  suddenly  pressed  upon  the  market, 
and  the  holder's  needs  force  him  to  sell, 
there  is  an  immediate  and  great  decline  JR 
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tlu*  price  which  he  is  able  to  obtain.  What 
a  true  of  article*  of  daily  consumption  is 
▼cry  much  more  true  as  respects  invest- 
ments in  property,  such  as  largely  makes 
ap  the  estates  called  upon  to  pay  these 
taxes. 

"  It  has  become  notorious  in  recent  years, 
whenever  a  man  of  means  dies,  leaving  his 
estate  obligated  to  pay  a  large  amount  by 
way  of  taxes  or  debts,  or  both,  that  there 
IK  an  immediate  decline  in  all  classes  of 
securities  in  which  he  is  known  to  be  in- 
terested. And  when,  under  these  condi- 
tions, the  estate  is  required  to  make  a  sale 
of  its  property,  of  whatever  class  it  may 
be,  there  is  not  merely  a  large  loss  to  the 
estate — a  large  shrinkage  in  the  value  of 
the  property  below  its  real  worth  —  but 
there  is  also  a  loss  inflicted  upon  ever)one 
el.se  who  is  interested  in  these  properties, 
especially  if  at  the  same  time  they  desire 
to,  or  must,  sell. 

"  The  extent  of  the  shrinkage  of  values 
and  the  losses  caused  by  the  forced  liquida- 
tion of  many  estates  is  not  generally  real- 
ized, for  the  present  high  rates  have  been 
in  existence  but  a  short  time  and  their  evil 
effects,  which  will  naturally  increase  if 
these  rates  continue,  are  only  gradually 
coming  to  be  recognized. 

"  The  effect  of  this  breaking-down  of 
values  tends  directly  toward  making  the 
tax  less  productive  of  revenue,  and  the 
longer  these  rates  continue  with  the  succes- 
sive coming  upon  the  market  of  estates,  the 
more  their  effect  will  he  felt  in  the  reve- 
nues, for  each  forced  liquidation  tends  to 
maJce  a  new  and  lower  value  upon  which 
all  taxes  must  be  based. 

"  A  large  part  of  the  revenue  now  de- 
rived from  the  estate  tax  comes  from  the 
more  moderate  rates.  Taxation  which  is 
destructive  of  that  basis  of  value  on  which 
all  taxes  rest  is  neither  logical  nor  wise  in 
principle,  and  in  any  revision  of  our  tax 
liws,  serious  attention  should  be  given  to 
this  subject. 

THE    REMEDY 

"It  would  not  seem  either  wise  or  neces- 
sary suddenly  to  change  from  our  present 
>*ystem  of  taxation  to  new  and  untried 
plams ;  and  the  evils  which  have  been  dis- 
cus,sed  can  be  corrected  without  doing  any- 
thing of  this  sort.  The  necessary  adjust- 
ments can  readily  be  made  by  retaining 
most  of  the  present  taxes,  but  substantially 


reducing  the  rates,  and  supplementing  the 
revenues  by  some  additional  taxes. 

The  income  tax  is  firmly  embedded  in 
our  system  of  taxation  and  the  objections 
made  are  not  to  the  principle  of  the  tax 
but  only  to  the  excessively  high  rates.  We 
hear  much  of  the  need  of  simplifying  our 
tax  laws  and  there  is  room  for  this.  The 
greatest  simplification  that  can  be  made  is 
in  the  reduction  of  the  rates.  So  long  as 
the  rates  were  low,  there  was  not  much 
difficulty  in  the  administration  of  the  law, 
even  though  the  system  was  entirely  new 
and  the  organization  administering  it  un- 
familiar with  the  operation  of  such  a  law. 
The  complexity  of  the  law,  so  far  as  con- 
cerns the  income  tax  itself,  has  arisen 
largely  out  of  the  high  rates  which  make 
every  point  that  arises  involve  substantial 
amounts  of  money,  and  which  means  that 
each  possible  question  is  contested  by  the 
taxpayer  and  by  the  Government,  with  re- 
sulting delay  in  the  collection  of  the  reve- 
nue, irritation  and  annoyance  and  expense 
on  the  part  of  the  taxpayer,  and  costly 
litigation.  With  moderate  rates,  very  much 
of  this  difficulty  would  disappear. 

"  The  amount  of  revenue  involved  in  any 
such  reform  is  not  nearly  so  great  as  is 
generally  supposed.  To  reduce  the  surtax 
rates  to  a  maximum  of  25  per  cent  and 
grading  the  reductions  through  all  the 
brackets,  would  mean  an  apparent  loss  of 
about  $130,000,000  in  revenue.  A  20  per 
cent  maximum  rate  on  the  same  basis  would 
involve  a  revenue  loss  of  about  $200,000, 
000.  Other  adjustments  which  should  be 
made  would  probably  involve  an  amount 
equal  to  that  made  in  the  surtax  rates. 
This  loss  of  revenue,  however,  would  not 
be  permanent,  for  the  reduced  rates  would 
ultimately  be  productive  of  more  revenue 
than  higher  rates,  due  to  the  increase  in 
taxable  transactions. 

"  If  this  loss  of  revenue  could  not  be 
met  by  rigid  economy  in  expenditure,  the 
revenue  required  could  be  raised  either  by 
placing  a  tax  on  certain  specific  articles,  or 
by  a  low-rate  general  tax  on  a  broad  class 
of  articles  or  transactions.  Such  taxes  as 
those  now  imposed  on  automobiles  and  tires 
have  been  found  simple  and  inexpensive  of 
administration,  and  the  collection  is  always 
substantially  current ;  they  have  been 
steadily  productive  of  revenue,  and  hare 
been  without  injurious  effects  upon  the 
country.      In    view   of   past   experience,   «• 
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general  tax  either  of  this  or  like  character 
upon  a  broad  class  of  articles  or  trans- 
actions could  be  readily  administered ;  and 
the  rate  could  be  made  sufficiently  low  as 
not  to  bear  unduly  upon  any  class  and  at 
the  same  time  produce  a  large  amount  of 
additional  revenue.  By  retaining  the  in- 
come tax  with  reasonable  surtax  rates, 
which  in  peace  times  ultimately  should  not 
rise  above  10  per  cent,  taxpayers  would 
still  be  required  to  contribute  in  proportion 


to  their  ability  to  pay ;  while  by  placing  a 
certain  amount  of  tax  on  specific  articles, 
or  classes  of  articles,  or  transactions,  at  so 
low  a  rate  that  they  could  readily  be  borne 
without  injury,  the  income  tax  could  be 
materially  simplified,  the  tax  laws  could  be 
more  readily  administered,  and  at  the  same 
time  the  needed  revenues  would  be  raised 
without  the  evil  effects  now  resulting  from 
the  present  excessive  rates  of  taxation." 


A  PROPOSED  REVISION  OF  THE  SMITH  LAW 

ROBERT  A.  TAFT 

Member  of  the  Ohio  General  Assembly 

An  address  before  the  Second  Conference  of  the  Ohio  Tax  Association 


Gentlemen  of  the  Tax  Association  : 

There  is  a  great  out -cry  in  Ohio  today 
because  no  permanent  solution  of  the  tax 
problem  has  been  worked  out  by  the  Legis- 
lature. But  those  who  criticize  for  the 
failure  to  solve  this  problem  are  agreed 
only  in  one  thing,  that  the  presest  system 
is  l>ad.  They  are  agreed  neither  on  the 
question  in  what  respect  it  is  bad,  nor  upon 
the  remedy  to  be  adopted.  Half  of  the 
people  think  that  a  permanent  solution 
means  a  reduction  of  their  own  taxes  while 
the  other  half  thinks  that  it  means  an  in- 
crease in  tax  revenue  for  the  particular 
goremment  activities  in  which  they  are 
interested.  I  feel  quite  certain  that  no 
matter  what  permanent  solution  might  be 
adopted  by  the  Legislature,  it  would  com- 
mand the  approval  of  only  a  small  section 
of  the  people.  Nevertheless,  I  believe 
that  the  Legislature  without  constitutional 
amendment,  classification,  or  income  tax, 
can  cure  the  most  serious  evils  existing  in 
Ohio  today. 

The  tax  question  divides  itself  naturally 
into  several  questions.  First,  are  the  taxes 
collected  equally  distributed  among  the 
taxpayers,  so  that  no  one  pays  more  than 
his  share?  Second,  is  the  amount  of  money 
collected  too  great  for  the  welfare  of  the 
State,  or  is  it  too  small  for  the  proper 
conduct  of  government  activities?  Third, 
are  the  taxes  collected  distributed  equally 
or  unequally  among  the  different  subdivi- 
sions and  purposes  of  government.  Fourth. 
is  the  money  collected  economically  spent? 
You  hare  listened   to  a  long  discussion 


between  the  Uniform  Rulers  and  the  Clas- 
sificationists.  The  question  discussed  re- 
lates primarily  to  the  first  matter  men- 
tioned :  are  the  taxes  collected  equally  dis- 
tributed among  the  taxpayers,  so  that  no 
one  pays  more  than  his  share?  This  is  an 
important  question,  but  it  is  one  upon 
which  the  different  sections  of  the  popula- 
tion will  never  agree.  It  is  one  that  we 
are  not  likely  to  see  settled  for  many  years 
or  without  an  amendment  to  the  Constitu- 
tion. I  have  never  thought  that  classifica- 
tion or  an  income  tax  would,  so  long  as 
the  federal  government  derived  its  revenue 
from  incomes,  increase  ver^'  greatly  the 
total  revenue  for  the  state  or  its  subdivi- 
sions. A  tax  also  has  to  some  extent  the 
quality  of  being  passed  on  and  diffused 
throughout  the  population  no  matter  how 
it  is  levied.  I  do  not  agree  with  the  school 
which  maintains  that  all  taxes  are  divided 
equally,  but  nevertheless  there  is  something 
in  their  argument. 

The  second  question  is  one  which  you 
perhaps  hear  discussed  more  often  as  a 
basis  of  faults  in  our  system,  either  that 
the  taxes  collected  are  too  great  or  that 
they  are  not  great  enough.  Here  again,  I 
think  the  importance  of  the  question  is 
somewhat  over-estimated.  The  Smith  Law 
imposes  a  flat  limit,  but  in  the  long  run 
this  limit  has  been  as  elastic  as  the  old 
limits.  By  revaluation,  by  legislative 
amendment  and  otherwise,  the  taxes  are 
increased  or  decreased  so  that  in  general 
the  amount  of  money  spent  for  government 
is  about  what  the  people  are  willing  to  pay. 
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It  secnis  to  mc  that  the  third  and  fourth 
questions  stated  are  of  more  immediate 
importance  today  than  either  of  the  other 
two.  To  my  mind  the  evils  of  the  Smith 
1%  Law  relate  primarily  to  the  methods 
provided  for  the  distribution  of  the  taxes 
between  ditTerent  purposes  and  (lilTereni 
suMivisions.  This  evil  was  not  so  marked 
when  the  law  was  passed,  but  has  been 
multiplied  greatly  by  the  developments 
since  that  time.  The  law  originally  pro- 
vided a  ten  mill  limit  for  current  expenses, 
with  the  bulk  of  sinking  fund  and  interest 
levies  outside  of  this  limit.  It  provided  a 
budget  commission  composed  of  city,  school 
and  county  authorities  with  full  power  to 
apportion.  It  contemplates  a  constant  re- 
valuation. 

But  the  amendments  to  the  law  destroyed 
its  original  virtues  and  emphasized  its 
faults.  A  sacred  importance  was  attached 
to  the  1%  feature  of  the  law,  and  in  all 
the  amendments  an  effort  was  made  to  re- 
tain the  outward  appearance  of  this  per- 
centage. Thus,  instead  of  a  gradual  ex- 
pansion of  the  limits  to  meet  changing 
conditions,  those  interests  which  were  par- 
ticularly powerful  before  the  Legislature 
succeeded  in  having  the  law  modified  in 
their  own  advantage  and  in  entirely  up- 
setting the  balance.  The  first  modifica- 
tions were  made  in  favor  of  road-building 
for  counties,  townships  and  state.  The 
next  modifications  were  made  in  favor  of 
the  schools,  giving  them  a  fixed  minimum 
so  great  as  to  decrease  the  amount  avail- 
able for  other  purposes.  As  the  fifteen 
mill  limit  became  the  important  limit,  it 
was  made  to  include  both  current  expenses 
and  sinking  fund  levies.  However  the 
Lsu/r  of  bonds  should  be  controlled,  there 
is  no  reason  why  the  mistakes  of  local 
officials  in  the  past  in  issuing  bonds  for 
making  permanent  improvements  should 
decrease  the  amount  available  for  current 
expenses  at  present.  The  original  issue  of 
l>onds  should  be  strictly  controlled,  but 
once  they  are  issued  the  fat  is  in  the  fire, 
and  they  must  be  paid.  The  attempt  to 
place  a  limit  over  both  expenses  at  the 
same  time  necessarily  resulted  in  giving  the 
current  expenses  less  than  their  fair  share. 

Furthermore,  the  Budget  Commission 
provided  by  the  Smith  Law  has  been  a  most 
unsatisfactory  method  of  securing  equality 
between  the  different  subdivisions.  As  first 
constituted  with   county  officials,   city  offi- 


cials and  school  officials,  it  might  perhaps 
have  worked.  The  Supreme  Court  by 
nullifying  this  provision  and  requiring 
that  all  be  county  officials,  has  rendered 
the  Commission  in  many  places  a  complete 
failure.  The  result  has  been  that  the 
county  officials  secure  first  that  a  county 
levy  shall  be  made  sufficient  to  take  care 
of  whatever  the  county  asks.  This  levy, 
being  universal  throughout  the  county, 
gives  a  complete  priority  to  the  counties, 
which  are  perhaps  the  worst  organized 
bodies  in  the  state. 

I  believe,  furthermore,  that  the  unequal 
distribution  is  one  of  the  primary  causes 
of  our  valuation  difficulties.  I  know  that 
we  would  almost  certainly  have  had  a  re- 
valuation in  Hamilton  County  since  1917 
if  the  general  feeling  had  not  been  tliat 
under  the  present  method  of  distribution 
the  difficulties  of  the  city  would  not  have 
been  materially  relieved  and  much  more 
money  would  have  been  provided  for  sub- 
divisions already  plentifully  supplied.  The 
constant  revaluation  of  property  is  one  of 
the  matters  which  make  a  limit  more  elas- 
tic. Therefore,  the  securing  of  an  equi- 
table distribution  of  the  tax  moneys  will 
tend  to  relieve  the  harshness  of  an  arbi- 
trary limit  upon  taxes.  It  is  also  true  that 
the  attempt  to  make  a  uniform  limit  within 
municipalities  and  outside  of  municipali- 
ties where  the  services  given  by  the  govern- 
ment are  widely  different  resulted  in  the 
limit  being  always  somewhat  low  within 
municipalities. 

The  result  of  this  condition  has  been 
that  the  Smith  Law,  while  it  may  have 
saved  some  money  to  the  taxpayers,  has  left 
many  subdivisions  stranded  without  suffi- 
cient money  for  their  most  necessary  ex- 
penses, and  has  actually  encouraged  ex- 
travagances at  other  points.  Its  failure  is 
emphasized  more  than  anything  else  by  the 
passage  of  three  or  four  bills  in  successive 
years  authorizing  the  issue  of  bonds  by 
municipalities  for  current  deficiencies. 

Of  course,  the  basic  difficulty  in  the 
situation  is  the  existence  in  Ohio  of  so 
many  overlapping  subdivisions,  state, 
county,  city,  school  district  and  township. 
There  are  always  four  and  sometimes  five 
subdivisions  taxing  in  the  same  territory, 
no  one  of  which  has  any  control  over  the 
operations  of  any  other.  Under  such  a 
system,  it  is  naturally  very  difficult  to 
secure   a   distribution   of    the   tax   moneys 
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which  will  force  all  of  these  subdivisions 
to  the  same  general  degree  of  economy. 
This  same  basic  difficulty  is  principally 
responsible  for  the  fourth  problem  which 
I  have  stated  above:  with  so  many  sub- 
divisions wholly  unrelated  to  each  other,  it 
is  impossible  to  put  into  effect  anything 
like  a  true  budget  system  and  secure  econ- 
omy where  it  may  be  most  needed.  The 
activities  of  these  subdivisions  often  over- 
lap, particularly  in  the  larger  cities.  The 
advantages  of  a  budget  sy.stem  are  largely 
that  they  eliminate  those  matters  which  are 
actually  less  important  and  make  the  sav- 
ings in  the  places  where  it  is  truly  eco- 
nomical to  make  savings.  This  is  entirely 
impossible  under  our  present  form  of  local 
government.  There  are,  of  course,  many 
reasons  why  this  form  of  government  grew 
up,  and  we  cannot  hope  to  entirely  change 
it.  The  fear  of  political  control  and  the 
strong  local  community  interest  has  always 
acted  against  centralization,  and  probably 
it  always  will.  Nevertheless  something 
may  be  done.  The  trend  in  school  matters 
is  toward  centralization.  It  may  not  be 
impossible  to  eliminate  the  townships.  I 
hope  we  may  see  the  day  in  the  larger 
urban  counties  when  the  city  and  county 
governments  are  merged  into  one. 

But  we  do  not  have  to  wait  for  such  a 
fundamental  change.  I  feel  that  an  effort 
may  be  made  without  constitutional  amend- 
ment, and  may  perhaps  be  carried  through 
without  serious  difficulties  between  the  dif- 
ferent elements  of  the  state,  if  our  atten- 
tion is  directed  during  the  next  year  to  a 
complete  revision  of  the  Smith  Law  and 
an  attempt  to  cure  the  faults  which  have 
become  evident.  In  addition  to  all  other 
faults,  the  Smith  Law  at  the  present  time 
is  in  such  a  state  of  confusion  that  no  one 
can  possibly  understand  it  and  no  one  can 
tell  whether  it  secures  an  equal  distribu- 
tion or  not.  I  do  not  believe  there  is  really 
any  opposition  in  the  state  to  a  complete 
revision  of  that  law.  I  have  been  engaged 
for  some  time  in  trying  to  prepare  a  bill 
for  the  next  Legislature  which  will  accom- 
plish the  purpose  I  have  described,  and  I 
am  anxious  that  the  members  of  this  Asso- 
ciation should  discuss  the  matter  here  and 
at  home,  and  help  to  bring  about  a  seriou'^ 
non-partisan  attempt  next  winter  to  strike 
at  the  most  obvious  if  not  the  deepest  root 
of  our  present  difficulties. 

In  the  first  place,  it  will  be  necessary  to 


eliminate  entirely  the  various  inside  and 
outside  limitations  and  to  impose  a  new 
limit.  Just  exactly  what  that  limit  should 
he,  I  am  not  prepared  to  say,  and  I  do  not 
think  that  any  one  can  tell  until  a  number 
of  hearings  have  been  had.  I  do  think 
that  whatever  limit  there  is,  all  levies  for 
sinking  fund  and  interest  should  be  out- 
side of  that  limit.  If  necessary,  let  us 
make  even  more  strict  than  they  are  today 
the  laws  providing  for  the  issue  of  bonds^ 
but  once  the  bonds  are  issued,  there  is  no 
reason  why  they  should  curtail  future  cur- 
rent expenses. 

I  also  believe  that  a  different  limit  should 
be  set  for  the  city  and  country.  The 
Governor's  Commission  last  year  thought 
that  three  mills  about  represented  the 
actual  difference  required.  Those  who  live 
in  the  city  receive  many  services  which  are 
not  given  in  the  country,  police  protection, 
fire  protection,  an  unlimited  water  supply, 
paved  streets  which  enable  them  to  reach 
at  small  expense  places  where  work  is 
readily  available,  schools  which  are  close 
to  their  homes  and  usually  of  a  higher 
character,  hospital  service  and  many  other 
advantages.  I  also  believe  that  there 
should  be  a  minimum  fixed  for  each  sub- 
division as  well  as  a  maximum,  so  that  the 
grosser  inequalities  resulting  from  the 
Smith  Law  cannot  be  repeated. 

The  most  important  feature  of  the  law- 
would  still  remain  a  budget  commission. 
The  only  solution  which  I  am  able  to  sug- 
gest under  the  present  constitution  would 
be  a  commission  of  three  elected  at  large 
from  the  county  for  that  purpose.  I  would 
require  that  these  men  serve  without  com- 
pensation, and  that  even  their  office  help  be 
supplied  by  the  county  auditor.  I  would 
further  provide  that  no  person  who  was  an 
official  of  any  of  the  local  subdivisions  or 
the  state  or  who  had  been  such  an  official 
during  the  preceding  three  years  should  be 
allowed  to  serve  on  the  commission.  It  is 
most  important  that  the  office  be  removed 
entirely  from  any  political  advantage,  and 
it  is  also  true  that  men  who  have  been 
recently  connected  with  a  particular  brand 
of  government  are  strongly  inclined  to 
prejudice  in  favor  of  that  branch.  It  is 
my  hope  that  with  such  a  provision,  the 
various  civic  bodies  in  every  county,  the 
Grange,  the  Chambers  of  Commerce,  the 
real  estate  interests  and  others,  would 
combine  on  a  ticket  of  business  men  whose- 
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sole  interest  would  be  to  secure  an  equi- 
table and  economic  administration  of  local 
government.  When  this  commission  is 
elected,  I  would  give  it  somewhat  broader 
powers  than  the  present  commission,  that 
is  I  would  give  it  power  to  cut  the  budget 
below  the  maximum  limits  if  it  considercxi 
this  desirable.  There  is  no  reason  why 
because  a  limit  must  be  broad  enough  for 
some  sections,  other  sections  may  not  prop- 
erly conduct  their  business  for  a  much  less 
sum.  In  effect  this  commission  would  be 
a  real  budget  commission,  would  examine 
the  expenditures  of  county,  city,  school 
and  township,  and  would  determine  how 
much  each  ought  to  save,  and  where  ex- 
travagance lies. 

Such  a  commission  might  exercise  one 
other  power  which  sooner  or  later  must  be 
exercised.  There  must  be  some  coordina- 
tion in  the  issue  of  bonds  by  subdivisions 
covering  the  same  territory.  Today  the 
city,  county  and  schools  will  issue  bonds 
for  entirely  different  purposes  without  any 
regard  to  what  other  subdivisions  are  do- 
ing. As  a  matter  of  fact,  the  capacity  of 
the  people  to  pay  sinking  fund  and  interest 
on  bond  issues  is  limited.  Today,  every 
improvement  is  considered  on  its  own 
merits,  and  there  are  very  few  public  im- 
provements which  are  not  in  themselves 
desirable  if  the  people  could  afford  them. 
Thus  the  available  bond  limits  are  frit- 
tered away  on  many  small  matters,  while 
there  is  never  enough  money  left  for  the 
undertaking  of  really  important  improve- 
ments. This  commission  might  have 
power  to  require  all  subdivisions  to  submit 
to  it  the  more  important  improvements 
which  they  expect  to  undertake  during  the 
next  ten  years,  and  then  taking  into  con- 
sideration the  rate  at  which  bonds  may  be 
issued,  the  rate  at  which  old  bonds  are  re- 
tired and  other  matters,  might  work  out  a 
budget  of  permanent  improvements  for 
the  next  ten  years  which  would  not  in- 
crease the  total  of  sinking  fund  and  in- 
terest levies.  Even  if  its  power  was  merely 
advisory,  in  laying  such  a  plan  before  the 
public,  I  feel  certain  it  would  do  a  great 
good.  It  is  quite  possible  that  this  work 
should  be  done  by  some  other  body,  in 
order  not  to  burden  the  budget  commission, 
but  in  some  way  it  must  be  done. 

There  is  one  other  respect  in  which  the 
proposed  law  would  differ  from  the  Smith 
i%  Law.     It  would  permit  the  people  to 


vote  upon  levies  outside  of  the  limits,  and 
to  pass  such  levies  if  adopted  by  a  suffi- 
cient vote,  perhaps  60%  of  those  voting 
on  the  proposition.  I  believe  that  this 
power  also  can  be  somewhat  developed  to 
give  more  local  self-government  in  taxa- 
tion. The  law  might  provide,  for  instance, 
that  w^hen  called  upon  so  to  do  by  any  one 
of  the  three  important  subdivisions,  the 
two  others  would  be  compelled  to  meet  in 
a  conference  of  city,  school  and  county 
officials  with  the  budget  commission  to 
work  out  the  additional  levy  if  any  re- 
quired for  the  particular  district  during 
the  ensuing  three,  five  or  ten  years  —  in 
other  words,  to  work  out  a  tax  charter  ap- 
plicable to  the  particular  district.  Possibly 
the  distribution  of  the  additional  levy 
could  \ye  left  to  the  discretion  of  the  budget 
commission.  When  this  has  been  agreed 
upon,  it  could  be  submitted  to  the  people 
as  a  tax  charter  effective  for  the  period  of 
years  decided  upon  and  could  be  voted  on 
as  such.  After  all,  the  people  of  one 
county  have  very  little  concern  with  the 
amount  of  taxes  which  people  of  another 
county  are  willing  to  impose  upon  them- 
selves, and  there  is  no  special  reason  why 
the  amount  spent  for  local  purposes  should 
be  confined  within  the  same  limits  in  dif- 
ferent counties. 

There  is  one  other  idea  which  I  have 
always  been  anxious  to  incorporate.  I 
would  provide  a  levy  of  one  mill  which 
could  be  used  only  for  permanent  improve- 
ments to  be  distributed  at  the  discretion  of 
the  budget  commission.  I  believe  that  the 
policy  of  making  permanent  improvements 
entirely  from  bond  issues  is  one  of  the 
serious  causes  of  our  present  difficulties. 

Merely  to  make  the  matter  more  con- 
crete, we  might  take  the  limits  in  the  pro- 
posed constitutional  amendment,  18  mills 
within  and  15  mills  outside  of  municipali- 
ties reduced  somewhat  by  the  state  levy 
and  with  the  sinking  fund  and  interest  out- 
side. If  this  were  the  limit,  the  respective 
limits  for  current  expenses  of  the  subdivi- 
sions might  be  somewhat  as  follows : 

The  county,  not  less  than  2  nor  more 
than  6  mills. 

The  schools,  not  less  than  5  nor  more 
than  9  mills. 

The  cities,  not  less  than  5  nor  more  than 
9  mills. 

The  villages,  not  less  than  4  nor  more 
than  9  mills. 
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The   townships,    not    less    than    3^    nor 
wiore  than  2  mills. 

In  Hamilton  County  this  would  probably 
work  out  to  give  the  schools  and  cities  each 
7  mills  for  current  expenses  and  the  county 
about  3  mills.  The  exact  division,  of 
course,  would  vary  throughout  the  state. 
I  believe  that  all  of  the  limitations  upon 
specified  objects  in  a  particular  subdivi- 
sion, with  very  few  exceptions,  like  the 
municipal  universities,  might  be  entirely 
eliminated.       Since    the    passage    of    the 


Smith  Law  most  of  them  have  had  no 
meaning.  Of  course  the  details  of  such  a 
law  must  be  worked  out  by  constant  dis- 
cussion and  conference. 

A  revision  of  the  Smith  Law  such  as  I 
have  suggested  would  not  be  a  panacea. 
But  it  would  eliminate  the  most  crying  evils 
of  our  present  tax  system.  It  would  give 
us  at  least  a  start  in  the  direction  of  a  cen- 
tralized control  of  local  expenses  which 
uses  seven-eighths  of  our  direct  tax  re- 
ceipts. It  may  be  done  without  waiting 
for  the  imcertain  outcome  of  a  referendum. 
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Income,  State — Income  from  Exempt 
Property  —  Federal  Agency  —  Indian 
Land  Leases.  —  In  reversing  a  judgment 
of  the  Oklahoma  court,  the  supreme  court 
has  announced  a  principle  of  wide  appli- 
cation in  income  taxation,  federal  and 
state,  and  incidentally  has  settled  much 
mooted  questions. 

The  lessee  of  oil  and  gas  leases  on  re- 
stricted Indian  lands  was  held  by  the  state 
court  liable  to  state  income  tax  on  income 
derived  from  sales  of  his  share  of  gas  and 
oil,  received  under  his  leases  ( 197  Pac.  508) . 
Writ  of  error  was  taken  and  in  the  supreme 
court  the  argument  for  the  state  was  based 
primarily  upon  the  decisions  in  U .  S.  Glue 
Co.  v.  Oak  Creek,  247  U.  S.  165,  and  Sha^- 
fer  V.  Carter,  252  U.  S.  37,  in  which  it 
was  held  that  state  taxes  upon  net  income, 
which  included  gains  from  transactions  in 
interstate  commerce,  did  not  violate  the 
commerce  clause  [Peck  v.  Lowe,  247  U.  S. 
165,  175). 

It  was  also  suggested  that  the  per  curiam 
decisions  in  Howard  v.  Oil  Co.,  247  U.  S. 
503,  and  Oil  Co.  v.  Howard,  248  U.  S. 
549,  were  made  through  oversight  of  the 
difference  between  the  statutes  involved  in 
those  cases  and  that  involved  in  Oil  Co.  v. 
Howard,  240  U.  S.  522,  upon  the  authority 
of  which  they  were  decided,  the  tax  under 
review  in  the  former  being  in  lieu  of  and 
not  in  addition  to  advalorem  taxes,  as  in 
the  latter  case,  and  it  was  therefore  con- 
tended that  the  latter  case  was  not  an 
authority  for  the  proposition  that  the  tax 
upon  the  income  from  the  leases  was  illegal, 
because  it  was  in  reality  a  tax  in  lieu  of  a 


property  tax,  which  the  state  had  a  right  to 
impose. 

The  court  rejected  both  contentions, 
holding  that  there  was  no  oversight  in  the 
oil  cases;  that  the  case  in  240  U.  S.  was 
decided  upon  its  merits,  upon  constitutional 
grounds,  and  was  not  based  upon  the 
nature  of  the  particular  statute  involved. 

The  cases,  above  noted,  holding  valid  taxes 
on  the  income  from  interstate  commerce 
and  those  involving  instrumentalities  of  the 
United  States  were  definitely  distinguished, 
the  interference  in  the  former  being  held 
one  of  degree,  the  court  observing  that  "  a 
certain  amount  of  reaction  and  interference 
with  such  commerce  cannot  be  avoided,  if 
the  states  are  to  exist  and  make  laws,"  165 
U.  S.  628;  187  U.  S.  611,  616,  while  the 
rule  as  to  the  latter  was  stated  to  be  "  abso- 
lute in  form  and  at  least  stricter  in  sub- 
stance," 226  U.  S.  404,  416,  417;  254  U. 
S.  51,  55. 

The  court  suggested  that  the  step  from  a 
tax  upon  the  leases,  and  hence  upon  the 
power  to  make  them,  to  a  tajc  upon  income 
from  the  leases  was  "  not  long ",  closing 
with  the  important  comment  that  "  in  cases 
where  the  principle  is  absolutely  immune 
from  interference,  an  inquiry  is  allowed 
into  the  sources  from  which  net  income  is 
derived,  and  if  a  part  of  it  comes  from 
such  a  source  the  tax  is,  pro  tanto,  void," 
157  U.  S.  429  ;  158  U.  S.  601  ;  253  U.  S. 
245  ;  14  Hawaii  126. 

This  decision  has  various  far-reaching 
applications.  It  appears,  among  othar 
things,  to  settle  the  mooted  point  that  a 
constitutional    amendment    is    required    in 
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order  to  permit  the  inclusion  of  income 
from  all  public  securities  in  federal  and 
state  income  taxes.  It  also  would  appear 
to  demonstrate  the  necessity  of  amending 
section  5219  R.  S.,  in  order  to  render  divi- 
dends from  national  bank  shares  subject 
to  state  personal  income  taxes,  when  other 
intangibles  are  exempted  from  properly  tax, 
and  it  is  difficult  to  see  why  it  doesn't  dis- 
turb the  supposedly  well  settled  rule  that 
in  assessing  bank  shares,  federal  securities 
are  not  required  to  he  deducted. — Gillespie 
V.  Oklahoma,  U.  S.  Sup.  Ct.,  Jan.  30,  1922. 

Income,  Federal  —  Deduction  of 
Losses  —  Reopening  Closed  Cases  by- 
Successor  Commissioner.  —  A  taxpayer 
had  been  assessed  an  additional  tax,  be- 
cause of  the  disallowance  of  certain  deduc- 
tions for  losses  incurred  in  dealing  in 
securities,  on  the  ground  that  he  was  not  a 
person  entitled  to  such  deductions.  This 
tax  was  abated  and  remitted,  on  taxpayer's 
adducing  proof  that  he  was  a  person  en- 
titled to  such  deducions.  Later  a  reassess- 
ment of  this  same  tax  was  made  by  a  sue 
cessor  commissioner  and  an  abatement  claim 
rejected.  The  taxpayer  then  paid  the  tax 
under  protest  and  brought  action  to  re- 
cover back,  on  the  grounds  that  the  action 
of  the  former  conunissionex  could  not  be 
reconsidered  and  that  the  reassessment  wa< 
not  within  the  statutory  period. 

It  was  held  that,  inasmuch  as  the  suc- 
cessor commissioner  set  up  in  his  defense 
that  such  losses  either  were  not  incurred  or 
were  not  incurred  within  the  proper  time 
for  allowance  in  the  year  in  which  taken 
and  these  facts  did  not  appear  to  have  been 
investigated,  considered  and  determined  at 
the  hearing  before  the  former  commis- 
sioner and  such  facts,  if  proved,  entitled 
the  government  to  prevail,  such  claim 
could  be  reconsidered. — Penrose  v.  Skinner. 
U.  S.  D.  C.  Colo.,  Aug.  22,  1921. 

Income,  Federal  and  Local  —  State 
Corporation  Taxable  on  Income  from 
Porto  Rico  Business  —  Liability  to 
Porto  Rico  Income  Tax  Not  Material. 
— The  federal  district  court  held  that  the 
fact  that  a  New  York  corporation  derived 
its  income  from  business  in  Porto  Rio  dirl 
not  exempt  it  from  the  excess  profits  tax 
of  1917. 

The  fact  that  under  the  Act  of  Marcli 


2,  1917,  internal  revenue  laws  were  not 
effective  in  Porto  Rico,  did  not  affect  the 
liability  of  a  state  corporation  for  an  in- 
come tax  because  it  conducted  its  business 
in  and  derived  its  income  from  Porto  Rico. 

The  subjection  of  a  state  corporation, 
deriving  its  income  from  Porto  Rico,  to  an 
income  tax  for  the  benefit  of  the  national 
government  and  also  to  a  similar  tax  as  a 
foreign  corporation,  for  the  benefit  of 
Porto  Rico,  did  not  constitute  double  taxa- 
tion. 

A  New  York  corporation  doing  business 
in  and  deriving  its  income  from  Porto  Rico 
was  held  subject  to  the  income  tax  and 
excess  profits  taxes  imposed  by  the  Reve- 
nue Act  of  1918  and  could  not  invoke  a 
supposed  immunity  from  federal  taxation 
granted  by  the  Bill  of  Rights  of  Porto 
Rico,  merely  because  it  derived  its  income 
from  that  island. 

The  imposition  of  such  taxes  was  not  in 
violation  of  the  Fifth  Amendment  to  the 
Constitution,  as  taking  property  without 
due  process  of  law,  because  they  were  not 
made  applicable  to  citizens  of  Porto  Rico. 
— Porto  Rico  Coal  Co.  v.  Edwards,  275 
Fed.  104. 

Income,  Federal — Nature  of  Income 
Tax — Claim  for  Tax  Prior  to  Due  Date 
— Receivers.  —  The  federal  district  court 
held  that  the  United  States  did  not  have 
a  present  provable  claim  for  income  taxes 
against  receivers  of  a  corporation  on  the 
corporation's  receipt  of  an  amount  of 
money  as  income,  prior  to  the  expiration 
of  the  calendar  year  for  which  such  taxes 
were  due. 

An  "  income  tajc  "  was  held  not  a  tax 
upon  any  specific  siun  of  money,  but  a  per- 
sonal tax,  measured  by  sums  of  money  re 
ceived,  or  possibly  accrued,  to  the  person 
taxed,  during  a  certain  period. 

Where,  on  petition  by  a  receiver  for  in- 
structions as  to  taxes  due  the  government, 
the  United  States  refused  to  state  whether 
it  would  claim  an  income  tax  on  a  sum  of 
money  received  by  the  receivers  prior  to 
the  due  date  of  such  tax,  and  did  not  con- 
sent to  the  adjudication  of  the  question  of 
whether  the  government  could  impose  such 
a  tax  on  such  fund,  the  court  refused  tc 
adjudicate  such  question.  —  Penn.  Cemrnl 
Co.  V.  Bradley  Contracting  Co.,  274  Fed. 
1003. 
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Income,  Federal — Bequest  of  Income 
FROM  Share  of  Estate.  —  By  his  will  a 
testator  bequeathed  a  share  of  his  estate  in 
trust  for  a  granddaughter,  who  was  an  in- 
fant, directing  the  trustees  to  apply  so 
much  of  the  income  therefrom  as  they 
thought  necessary  to  her  support  and  main- 
tenance, and  to  pay  one-half  of  the  re- 
maining income  to  plaintiff,  who  was  the 
father  of  the  granddaughter,  during  his 
life,  but  not  longer  than  the  infancy  of  his 
daughter,  and  not  longer  than  her  natural 
life,  should  she  die  before  attaining  the 
age  of  twenty-one  years.  It  was  held  that 
the  sums  received  by  plaintiff  from  the 
trustees  were  not  income  as  to  him,  but 
capital  bequests,  since  he  had  no  interest, 
and  never  could  have  any,  in  the  capital  of 
the  trust  fund,  and  were  not  taxable  under 
the  act. — Gatnt  v.  Irwin,  275  Fed.  643. 

Federal  Transportation  Tax — Pipe 
Lines — Subsidiary  Corporation  as  Sep- 
arate Entity. — Where  a  corporation  own- 
ing oil  wells  and  refineries,  organized  a 
pipe  line  company  and  this  pipe  line  com- 
pany transported  oil  solely  for  the  parent 
company,  collecting  no  tax  or  charge  but 
entering  such  charges  on  its  books,  the  sub- 
sidiary was  held  liable  to  tax  as  one  trans- 
porting oil  by  pipe  line  for  another. 

The  question  of  the  separate  legal  en- 
tity of  a  corporation  as  affected  by  owner- 
ship of  its  stock  by  another  company,  at 
the  time  taxes  accrued,  was  considered  in  a 
memorandum  opinion  and  the  case  was  de- 
cided on  the  authoritv  of  115  U.  S.  587; 
205  U.  S.  364;  269  Fed.  2,d,S.—Meischke- 
Smith  et  al.  as  Trustees  for  Stockholders 
of  Valley  Pipe  Line  Co.  v.  JVardell,  U.  S. 
D.  C,  Calif.,  Oct.  10,  1921. 

Federal  Taxes  of  Bankrupt — Court 
May  Proceed  to  Determine  Same. — 
Under  the  section  of  the  federal  bankruptcy 
act,  providing  that  the  court  shall  order 
the  trustee  to  pay  all  taxes  legally  due 
and  owing  by  the  bankrupt  to  the  United 
States,  etc.,  in  advance  of  payment  of 
dividends,  "  and  in  case  any  question  arises 
as  to  the  amount  or  legality  of  any  such 
tax,  the  same  shall  be  heard  and  deter- 
mined by  the  court,"  while  the  United 
States  is  not  required  to  file  a  claim  for 
taxes,  in  the  absence  of  any  action  on  its 
part,  the  court  has  jurisdiction  to  proceed, 
in  invitum,  to  liquidate  any  such  tax,  and 
notice  to  the  collector  of  internal  revenue 


for  the  district  is  sufficient  as  a  condition 
precedent  to  such  proceeding.  —  In  re  An- 
derson; Ex  parte  Edivards,  275  Fed.  397. 

Internal  Revenue  —  Tax  on  Liquor 
Stolen  from  Warehouse.  —  The  federal 
district  court  held  that  a  distiller  of  liquor, 
stored  in  a  bonded  warehouse  prior  to  the 
Eighteenth  Amendment  and  subsequentlly 
stolen  therefrom,  was  not  subject  to  in- 
ternal revenue  tax,  as  the  liquor  was  beyond 
the  control  of  the  owner  and  was  stolen 
without  his  knowledge  or  connivance.  The 
situation  was  held  to  materially  differ  from 
what  it  was  before  the  Amendment  and 
that  the  case  of  U.  S.  v.  Witt  en,  143  U.  S. 
76,  was  therefore  differentiated. — Kentucky 
Dist.  fir'  Warehouse  Co.  v.  Hamilton,  274 
Fed.  209. 

Inheritance,  Federal  —  How  Com- 
puted IN  Case  of  Annuities  and  of 
Property  over  which  Power  of  Ap- 
pointment Given.  —  Under  a  will,  an 
estate  was  left  during  the  life  of  dece- 
dent's wudow,  to  trustees,  who  were  to 
accumulate  the  income  thereon  and  pay  to 
her  a  specified  annuity  during  her  life  and 
at  her  death,  after  applying  a  specified 
sum  to  such  uses  as  she  might  by  will  ap- 
point, were  to  turn  over  all  the  rest  of  the 
estate  to  three  corporations,  the  legacies 
and  devices  to  each  of  which  were  exempt 
from  estate  tax.  The  amount  subject  to 
estate  tax  was  held  to  be  the  amount  over 
which  the  widow  had  the  power  of  ap- 
pointment, plus  the  present  worth  of  that 
part  of  the  annuity  which  w^ould  not  be 
provided  by  the  income  from  the  said 
amount  over  which  she  had  that  power  of 
appointment,  and  which  must  come  from 
other  sources.  —  Dugan  ct  al..  Executors 
under  the  will  of  Thomas  O'Neill,  v.  Miles, 
276  Fed.  401. 

Inheritance,  Federal  —  Deduction 
of  State  Inheritance  Taxes.  —  The 
Maryland  collateral  inheritance  tax  was 
held  to  be  imposed  upon  the  estate  before 
distribution  and  consequently  to  be  deduc- 
tible, before  ascertaining  the  amotmt  of  the 
federal  estate  tax.  —  Curley  et  al.  v.  Tait, 
U.  S.  D.  C,  Md.,  unreported  to  date. 

Inheritance,  State  —  Non-Resident 
Decedent — Stock  of  Foreign  Corpora- 
tion Owning  Property  in  State  Not 
Taxable.  —  The  appellate  division  of  the 
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New  York  court  lias  rendered  a  unanimous 
opinion  holding  invalid  an  inheritance  tax 
assessed  against  a  non-resident  decedent's 
estate,  based  upon  a  proportion  of  the 
stock  of  a  foreign  corporation,  represented 
by  real  property  located  in  the  state.  This 
decision  is  of  interest,  not  only  because  of 
its  direct  effects  upon  estates  of  non-resi- 
dents, but  also  for  the  support  it  lends  to 
efforts  to  put  an  end  to  a  source  of  great 
irritation,  expense  and  to  much  unjust 
double  inheritance  taxaton  now  imposed  tiv 
statutes  similar  to  the  New  York  act  under 
review. 

Decedent,  a  resident  of  Connecticut,  died 
possessed,  among  other  property,  of  stock 
in  a  West  Virginia  corporation,  whose 
assets  included  certain  real  property  situ- 
ated in  the  state  of  New  York.  The  will 
was  probated  in  Connecticut,  a  New  York 
Trust  Company  being  executor. 

Under  New  York  practice,  a  proceeding 
was  instituted  in  the  Surrogate's  Court  of 
that  state,  to  assess  an  inheritance  tax, 
based  upon  the  act,  Chap.  626,  Subd.  1, 
Laws  of  1919,  which  imposes  a  tax  upon 
the  transfer  of  property  of  a  non-resident 
decedent,  consisting  of  shares  of  a  foreign 
corporation  when  the  property  represented 
by  such  shares  consists  of  real  property 
located  wholly  or  partly  in  the  state,  pro- 
vision being  made  for  an  apportionment  in 
the  latter  case.  The  shares  were  physically 
located  in  the  state  at  the  time  of  death. 

The  Surrogate's  Court  sustained  the  tax, 
which  was  assessed  as  upon  taxable  per- 
sonalty and  was  determined  upon  an  ap- 
portionment of  the  value  of  the  shares, 
based  upon  the  value  of  the  real  estate  in 
the  state,  as  related  to  the  total  property 
of  the  corporation,  and  an  appeal  was  taken 
by  the  executor. 

The  appellant's  contentions  were  first, 
that  the  statute  did  not  apply  to  the  estate 
in  question,  because  it  contemplated  only 
real  estate  corporations  and  not  corporations 
owning  real  estate  as  an  incident  to  their 
business,  and  second,  that  in  any  event  the 
court  had  no  jurisdiction  of  the  res  or  of 
the  estate,  and  that  the  tax  was  contrary-  to 
the  due  process  clauses  of  the  federal  and 
state  constitutions. 

No  point  was  made  of  the  fact  of  the 
location  of  the  shares  in  the  state  and  the 
court  observed  that  no  such  point  could 
have  been  made,  not  only  because  the  stat- 
ute was  silent  on  the  subject,  but  because  it 


had  "  repeatedly  been  held  that  the  legal 
situs  of  the  stock  of  a  corporation  is  where 
the  corporation  exists  or  where  the  stock- 
holder has  his  domicile."  —  In  re  Enston, 
113  N.  Y.  114. 

The  court  quotes  extracts  from  various 
opinions  as  to  the  nature  of  the  interest  of 
a  stockholder  and  of  his  property  repre- 
sented by  his  shares,  and  concludes  that  his 
property  is  not  an  interest  in  any  specific 
property  of  the  corporation,  and  thus  that 
no  specific  property  of  the  corporation  may 
be  said  to  be  "  represented  by  its  shares  of 
stock "  ;  that  the  act  therefore  must  have 
contemplated  the  taxation  of  the  stock  of 
such  foreign  corporations  as  consisted 
wholly  of  real  estate,  or  in  other  words, 
real  estate  corporations,  and  not  those 
owning  both  real  and  personal  property. 
This  construction  was  deemed  supported  by 
the  attitude  of  the  state  in  prior  cases,  in 
which  the  claim  had  been  made  that  the 
reason  for  the  enactment  was  to  prevent  the 
evasion  of  inheritance  tax  on  real  estate, 
through  the  formation  of  corporations  by 
non-residents  to  hold  such  real  estate. 
Matter  of  Richards,  182  App.  Div.  572. 

Appellant's  first  ground  was  therefore 
definitely  sustained. 

Of  greater  general  interest  is  the  holding 
sustaining  the  second  point,  as  this  affects 
all  similar  laws,  which  exist  in  several 
states.  The  court  held  that  even  if  its 
construction  of  the  law,  as  above  noted, 
were  erroneous,  the  Surrogate  was  "  wholly 
without  jurisdiction  to  entertain  this  pro- 
ceeding," quoting  as  conclusive,  an  extract 
from  the  decision  in  U .  S.  Radiator  Co.  v. 
State  of  Ne^i'  York,  208  N.  Y.  144,  152, 
in  which  the  distinction  between  the  cor- 
poration and  its  property  and  the  share- 
holder and  his  property  is  clearly  stated 
and  it  is  held  that  "  Neither  the  Surro- 
gate's court  nor  any  court  of  the  state 
could  acquire  jurisdiction  over  the  shares 
of  stock  of  a  foreign  corporation  owned  by 
a  non-resident  "  excepting,  under  some  cir- 
cimistance.s,  in  attachment  proceedings. 
The  court  further  expressed  ignorance  of 
any  provision  of  law  which  would  enable 
the  courts  to  enforce  payment  of  a  tax, 
such  as  was  here  involved,  where  neither 
the  estate  of  the  decedent,  nor  the  res 
owned  by  the  estate,  was  within  the  state, 
observing  that  "  an  unenforceable  tax  is  no 
tax  ". 

The  order  of  the  Surrogate  affirming  the 
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tax  was  accordingly  reversed  and  the  ap- 
praisal set  aside. — In  re.  Matter  of  Trans- 
fer Tax  upon  the  Estate  of  Lena  McMul- 
len,  N.  Y.  Sup.  Ct.,  App.  Div.,  1st  Dept., 
Jan.  20,  1922.  See  Bui.  VI,  284,  for 
opinion  below.  Opinion  kindly  furnished 
by  Joseph  S.  McCloy,  of  counsel  for  Ap- 
pellant., 


The  identical  question  which  was  deter- 
mined by  the  New  York  court  in  the  second 
branch  of  its  decision,  noted  above,  was 
also  determined  by  the  Oklahoma  court  in 
a  unanimous  decision  rendered  some  months 
before.  This  question  was  thus  stated  by 
the  court  in  its  opinion: 

"  Certain  foreign  corporations,  organized 
under  the  laws  of  and  domiciled  in  other 
states,  are  each  doing  business  in  this  state 
and  have  corporate  property  located  within 
the  state.  A  resident  of  another  state  owns 
shares  in  such  corporations.  He  dies. 
His  heirs  reside  in  the  state  of  his  resi- 
dence and  inherit  his  property,  including 
such  shares  of  stock,  under  the  laws  of  the 
state  of  his  and  their  residence.  Question, 
can  this  state  impose  a  tax  upon  said 
shares  or  upon  the  right  of  the  heirs  to 
inherit  said  shares  of  stock,  the  certificates 
of  same  having  been  kept  in  the  state  of 
his  residence  and  having  been  transferred 
to  him  on  the  corporate  books  of  a  corpora- 
tion chartered  and  domiciled  in  a  foreign 
state?" 

For  reasons  which  are  not  apparent  from 
the  opinion,  the  court  was  led  to  examine 
and  discuss  certain  fundamental  questions 
presented  by  counsel,  such  as  the  power  of 
a  state  to  impose  an  inheritance  tax ;  the 
nature  of  the  power  to  regulate  inheri- 
tances— whether  it  is  a  power  inherent  in 
government  itself,  or  whether  it  is  a  power 
assumed,  as  conducive  to  a  higher  and 
better  state  of  government ;  whether  the 
power  comes  from  the  taxing  or  the  regu- 
latory function  of  the  state  ;  whether  the 
power,  unless  exercised  under  the  regula- 
tory function,  is  limited  by  the  provisions 
of  state  constitutions  requiring  uniformity — 
thu5  leading  to  a  discussion  of  the  classifi- 
cation provisions  of  the  Oklahoma  consti- 
tution and  to  the  conclusion  that  uniformity 
is  required  only  within  the  same  class  of 
subjects.  The  court's  discussion  of  and 
determination  of  these  various  questions,  is 
most  interesting  and  may  well  be  noted  for 


reference,  because  of  the  persuasiveness  of 
its  reasoning,  but  they  are  subordinate  in 
importance  to  the  main  question  above- 
noted,  which  is  of  general  interest. 

The  court  held,  without  suspicion  of 
doubt,  that  the  court  below  was  without 
jurisdiction  to  assess  the  tax,  reaching  its 
conclusion  upon  an  exhaustive  examination 
of  each  point  raised  by  the  state  and  upon 
a  review  of  the  cases  cited  in  support  of 
the  tax. 

In  brief,  the  decision  was  based  upon 
the  facts  that  the  shares  never  had  a  situs 
in  the  state;  that  there  was  no  room  for 
the  application  of  the  doctrine  of  "  busi- 
ness situs  ",  illustrated  in  the  cases  involv- 
ing the  taxation  of  intangible  property  of 
a  corporaton  in  a  foreign  state  (166  U.  S. 
185),  as  in  these  cases  the  property  in 
question  was  actually  found  to  be  in  the 
foreign  state;  that  the  doctrine  of  ynohilia 
personam  sequenter  was  not  involved. 

Numerous  cases  cited  by  the  state  were 
each  briefly  analyzed  and  found  to  contain 
facts  held  to  give  jurisdiction,  such  as  that 
the  transfer  was  of  a  domestic  corporation ; 
that  the  certificates  were  actually  kept 
within  the  state — a  circumstance  which  the 
court  appears  to  have  held  would  give 
jurisdiction ;  or  that  either  the  decedent  or 
the  heirs  were  residents  of  the  state.  None 
of  these  facts  were  found  to  be  present  in 
this  case  and  the  court  thus  held  that  it 
saw  no  element  in  the  case  which  gave  the 
state  jurisdiction  to  impose  the  tax. 

The  cases  of  Oakman  v.  Small,  118  N. 
E.  775  (Ills.),  identical  with  the  case  at 
bar;  Welch  v.  Burrill,  111  N.  E.  774 
(Mass.),  and  State  v.  Dunlap,  156  Pac. 
1141  (Idaho),  are  cited  as  supporting  the 
court's  view  and  the  jurisdictional  question 
held  definitely  settled  by  the  Supreme  Court 
in  Tilt  V.  Kelsey,  207  U.  S.  43. 

Interesting  discussion  is  had  as  to  the 
principle  underlying  the  exercise  of  the  tax- 
ing power  and  dissent  is  expressed  as  to 
the  correctness  of  the  doctrine  announced 
in  Hatch  v.  Reardon,  184  N.  Y.  431,  that 
"  all  taxation  is  arbitrary  for  it  compels 
the  citizen  to  give  up  a  part  of  his  prop- 
erty," the  court  preferring  rather  to  con- 
sider that  taxation  arises  by  voluntary  con- 
sent of  the  governed,  from  which  it  follows, 
that  jurisdiction  is  denied  a  state  with  re- 
spect to  rights  enjoyed  by  a  non-residentv 
under  the  laws  of  another  state  {Billings  v 
United  States,  232  U.  S.  261). 
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The  contention  that  the  provision  of  the 
statute  taxing  the  transfer  of  an  "  interest 
in "  property,  extended  to  the  interest  of 
the  stockholder  in  the  Oklahoma  assets  of 
the  corporation,  was  not  deemed  to  involve 
the  court  in  an  extended  discussion  of  the 
various  conflicting  theories  advanced  as  to 
the  exact  status  of  a  shareholder,  with  ref- 
erence to  the  corporate  property  itself,  as 
it  held  the  actual  fact  to  be  that  certificates 
of  stock  have  a  tangible  form  and  a  salable 
value ;  are  bought  and  sold  and  transferred 
as  specific  articles  of  personal  property,  re- 
gardless of  any  intangible  pecuniary  in- 
terest which  the  shareholder  may  or  may 
not  have  in  the  corporate  property.  It  did, 
however,  refer  to  its  decision  in  Peoples 
Nat.  Bank  v.  Board  of  Com.,  104  Pac.  55, 
containing  a  citation  from  Gibbons  v. 
Mahon,  136  U.  S.  557,  in  which  the  dis- 
tinction between  the  title  of  a  corporation 
and  the  interest  of  its  stockholders  was 
brought  out,  that  case  holding  that  "  the 
interest  of  the  stockholder  consists  in  the 
right  to  a  proportionate  part  of  the  profits 
whenever  dividends  are  declared  by  the 
corporation,  during  its  existence  under  its 
charter,  and  to  a  like  proportion  of  the 
property  remaining,  upon  the  termination 
or  dissolution  of  the  corporation,  after 
payment  of  its  debts  "  and  to  its  decision 
on  the  same  point  in  Board  of  Equalization 
Y.  first  State  Bank,  188  Pac.  115. 

Finding  that  the  state  had  no  jurisdic- 
tion over  either  the  person,  the  property  or 
the  subject  matter,  the  judgment  of  the 
lower  court  denying  application  for  pro- 
bate proceedings  was  affirmed. — /n  re  Es- 
tates of  William  L.  Harkness  et  al.,  Okla- 
homa Supreme  Court,  September  20,  1921. 
(Opinion  kindly  furnished  by  Prentiss-Hall 
Inheritance  Tax  Service.) 

Inheritance,  State  —  Transfer  of 
Pledged  Stock.  —  In  a  New  York  case, 
certain  shares  of  stock  in  a  domestic  cor- 
poration were  pledged  by  a  resident  of 
New  Jersey,  during  his  lifetime,  with  an- 
other domestic  corporati{;n,  to  secure  a  debt. 
The  question  arose  whether  there  was  a 
taxable  transfer  of  the  shares  of  stock  or 
an  interest  therein,  or  merely  of  a  right  to 
redeem  the  shares  by  the  payment  of  the 
debt,  which  was  not  taxable.  The  court 
upheld  the  tax,  on  the  ground  that  the  tax 
was  upon  the  transfer  of  the  property  as  it 
existed  at  the  death  of  the  decedent  and 


not  upon  the  property ;  that  the  title  to  the 
property  was  in  the  pledgor,  subject  to  the 
lien  of  the  pledgee;  that  the  indebtedness 
was  against  the  whole  estate  and  not  merely 
against  the  pledged  assets ;  that  great  in- 
justice, inequality  and  loss  to  the  state 
would  result  from  holding  that  a  non- 
resident decedent  had  no  taxable  interest  in 
stocks  within  the  state  pledged  by  him  to 
secure  an  indebtedness,  and  that  no  liability 
to  taxation  in  the  state  could  attach  thereto, 
although  the  debt  should  be  paid  by  the 
executor  out  of  assets  not  taxable  in  New 
York;  and  that  it  was  not  disposed  to 
modify  the  common  law  rule  that  "  the 
pawn  never  conveys  the  geiieral  property 
to  the  pawnee,"  to  permit  such  a  result. 

The  Appellate  Division  which  had  held 
that  only  the  valueless  right  of  redemption 
was  transferred,  which  was  not  taxable,  was 
reversed.  (See  BuL,  Vol.  VI,  p.  250.)  — 
In  re  Hallcnbeck's  Estate,  132  N.  E.  131. 

Inheritance,  State — Credits  of  Non- 
resident Decedent — "Property  within 
THIS  State  ". — The  California  court,  upon 
an  extended  review  of  the  authorities,  held 
that  the  general  rule  of  law  in  that  .state 
that  intangibles  followed  the  person,  was 
not  changed,  in  the  application  of  the  in- 
heritance tax  and  therefore  that  credits  of 
a  non-resident  decedent,  though  held  in 
California  and  representing  claims  upon 
property  located  there,  were  not  them- 
selves "  property  within  this  state  ",  within 
the  meaning  of  that  law.  They  had  their 
situs  at  the  domicile  of  the  creditor  and 
hence  were  not  subject  to  tax.  —  Chambers 
V.  Mumford,  201  Pac.  588. 

Doing  Business  —  Interstate  Com- 
merce— Jurisdiction  of  Supreme  Court, 
ON  Review. — A  Tennessee  corporation  sued 
a  Kentucky  resident  for  damages  for 
breach  of  contract  for  failure  to  deliver 
grain  which,  by  the  contract,  which  was 
made  in  Kentucky,  was  to  be  delivered  on 
I)oard  cars  at  a  Kentucky  point,  but  which 
in  fact,  in  accordance  with  an  established 
practice  of  plaintiff,  was  purchased  for 
shipment  to  its  mill  in  Tennessee.  The 
sole  defense  was  lack  of  authority  in  plain- 
tiff to  sue,  because  it  had  not  complied  with 
the  Kentucky  statutes  ai)plicable  to  foreign 
corporations,  to  authorize  them  to  transact 
business  in  the  state. 

The  state  court  held   the  statute  appli- 
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cable,  on  the  ground  that  as  the  grain  was 
to  be  delivered  at  a  point  in  the  state,  the 
transaction  was  one  in  intrastate  commerce, 
and  hence  the  failure  of  plaintiff  to  comply 
with  the  statute  was  fatal  to  its  right  to 
maintain  the  suit  (195  S.  W.  139;  215  S. 
W.  76). 

The  United  States  Supreme  Court  re- 
versed the  judgment,  holding  that  the  state 
court  overlooked  the  fact  that  the  delivery- 
was  on  board  cars  and  that  the  purchase 
and  delivery  were  but  a  part  of  the  whole 
transaction ;  that  commerce  was  a  term  of 
large  import  and  embraced  all  matters 
leading  up  to  the  actual  transportation  of 
commodities.  It  held,  follow^ing  a  long 
line  of  decisions,  that  a  corporation  might 
enter  a  state  for  all  purposes  of  such  com- 
merce, and  that  any  statute  obstructing  or 
burdening  such  conmnerce  was  void.  The 
previous  similar  dealings  between  the  par- 
ties, in  which  plaintiff  had  customarily 
purchased  large  quantities  of  grain  from 
defendant,  for  shipment  to  its  mill  in  Ten- 
nessee ;  and  the  provision  for  delivery  on 
board  the  cars  of  a  carrier,  were  held  to 
have  a  material  bearing  which  should  have 
been  considered  and  which  were  held  to 
show  that  what  otherwise  seemed,  an  intra- 
state transaction  was  a  part  of  interstate 
commerce  (196  U.  S.  375;  226  U.  S.  324; 
238  U.  S.  456 ;  Eureka  Pipe  Line  case, 
Dec.  12,  1921). 

The  statute  was  therefore  held,  as  to 
the  transaction  in  question,  invalid  and  the 
judgment  was  reversed. 

Of  considerable  importance  to  litigants 
in  the  United  States  Supreme  Court,  was 
the  ruling  made  here  as  to  the  jurisdiction 
of  the  court,  which  was  challenged,  be- 
cause brought  up  on  a  writ  of  error,  in- 
stead of  by  writ  of  certiorari.  This  in- 
volved a  consideration  of  section  237  of 
the  Judicial  Code,  defining  the  jurisdiction 
of  the  court. 

The  court  held  that,  as  the  statute  of  the 
state  was  applied  and  enforced  in  such  a 
manner  as  to  render  it  repugnant  to  the 
federal  Constitution,  the  case  was  rightlv 
before  it  on  writ  of  error. 

Upon  this  point  an  extended  dissenting 
opinion  was  rendered,  which  is  interesting 
by  reason  of  its  elaborate  argument  and  its 
review  of  numerous  decisions,  collated  to 
show  that  what  was  really  drawn  in  ques- 
tion was  not  the  validity  of  a  state  statute, 


under  the  federal  Constitution,  but  the 
propriety  of  its  use  and  application,  ques- 
tions which,  it  was  urged,  were  not  now 
reviewable  by  writ  of  error,  in  view  of  the 
amendment  of  the  section  of  the  Judicial 
Code,  by  act  of  September  6,  1916,  passed 
in  an  effort  to  relieve  an  overburdened 
court. 

The  importance  of  this  question  was 
suggested  in  our  note  of  the  case  of  Jett 
Bros.  Distilling  Co.  v.  CarroUton,  252  U. 
S.  1,  contained  in  Bid.  V,  225,  but  in  this 
case  the  whole  matter  is  thoroughly  dis- 
cussed and  disposed  of  in  such  a  way  that 
litigants  may,  by  reference  to  the  prevailing 
and  dissenting  opinions,  determine  the  pro- 
cedure which  they  should  take,  in  questions 
involving  the  effect  of  state  decisions  upon 
their  rights  under  the  federal  Constitution. 
— Dahnkc -Walker  Milling  Co.  v.  Bondu- 
rant,  U.  S.  Sup.  Ct.,  Dec' 12,  1921. 

Corporation  Franchise — North  Da- 
kota Law  Invalid  as  to  Public  Utili- 
ties. —  The  United  States  Supreme  Court 
has  again  passed  upon  the  North  Dakota 
act  of  1919,  imposing  a  franchise  tax  upon 
corporations.  After  that  court  in  Wallace 
v.  Hines,  253  U.  S.  66,  had  held  the  tax 
invalid,  as  applied  to  the  Northern  Pacific 
and  other  railroads,  because  the  mileage 
apportionment  used  produced  results  which 
denied  them  due  process  of  law,  the  state 
made  reassessments,  using  as  the  basis  of 
apportionment  the  property  values  in  and 
out  of  the  state.  These  assessments  were 
again  attacked  by  the  roads  upon  the 
ground  that  the  basis  used  was  unauthor- 
ized by  the  statute,  and  various  constitu- 
tional objections  were  raised.  The  court 
again  nullified  the  taxes,  holding  that  the 
statute  specifically  required  the  use  of  the 
mileage  method  of  apportionment  in  the 
case  of  railroads  and  other  utilities  and 
that  this  method  was  exclusive  and  the 
state  could  not  apply  another  method, 
authorized  in  the  case  of  other  corpora- 
tions. 

As  the  use  of  the  mileage  method  had 
been  found  to  produce  unconstitutional  re- 
sults in  the  case  of  the  railroads  in  ques- 
tion, there  was  no  basis  left  in  the  statute 
and  hence  the  tax  imposed  was  invalid. — 
Davis  et  al.  v.  Wallace,  U.  S.  Sup.  Ct.^ 
Jan.  9,  1922. 
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Franchise — "Subjects  of  Taxation" 
— Franchise  "  to  Be  "  and  "  to  Do  " — 
Classification  —  Equality  and  Uni- 
formity. —  In  sustaining  the  act  of  the 
1921  legi-^lature,  imposing  a  franchise  tax 
on  corporations,  the  Michigan  court  made 
some  interesting  distinctions  as  to  franchise 
taxation  and  as  to  classification,  which  will 
be  found  helpful  in  other  situations. 

The  principal  objection  raised  was  that 
the  act  was  void,  because  it  provided  that 
the  yield  of  the  tax  should  be  used  for 
general  state  purposes,  which  was  claimed 
to  be  in  violation  of  .section  1,  Article  10  of 
the  constitution,  adopted  in  1909,  which 
provides  that  "  all  subjects  of  taxation  now 
contributing  to  the  primary  school  interest 
fund,  under  present  laws  shall  continue  to 
contribute  to  that  fund  =<-  *  *  ".  It  was 
urged  that  the  "  subjects "  of  this  new 
tax  were  so  contributing  and  hence  that  its 
yield  was  required  to  go  to  that  fund. 
This  contention  led  the  court  to  define  the 
phrase  "  .subjects  of  taxation  ",  and  to  de- 
termine what  "  subjects  "  were  contributing 
to  the  fund  at  the  date  of  the  constitution. 

Reference  was  made  to  the  provision  in 
the  constitution  of  1850  that  "  all  specific 
state  taxes  ",  with  one  exception,  should  i:>e 
applied  to  the  school  interest  fund.  This 
tax  was  held  clearly  a  "  specific  tax  "  and 
hence  if  all  such  taxes  were  "  subjects  of 
taxation ",  it  would  be  governed  by  the 
limiting  clause  in  the  1909  constitution. 
But  the  court,  reviewing  the  history  of  the 
times,  at  the  date  of  the  constitutional  con- 
vention of  1907,  and  the  debates  in  that 
convention,  held  that  it  was  then  a  matter 
of  public  knowedge  that  the  amount  of  the 
school  interest  fund  had  grown  to  large 
proportions,  due  in  great  part  to  the  yield 
of  new  railroad  tax  laws  which,  after  ex- 
tensive litigation,  had  been  upheld  just 
prior  to  the  convention;  all  counties  were 
receiving,  without  any  effort  on  their  part, 
more  money  for  this  purpose  than  they 
contributed  in  state  taxes,  and  this  general 
situation  was  held  to  be  reflected  in  the 
convention  by  the  language  used  in  the 
modified  provision  quoted  above.  The  dele- 
gates were  held  to  have  jealously  guarded 
the  fund  in  question  by  providing  for  its 
maintenance,  but  only  from  .<;ources  then 
contributing. 

Thus  the  court  passed  to  the  considera- 
tion of  what  those  sources  were.  It  held 
that  the  phrase  could  not  mean  all  specific 


taxes,  as  in  that  case  there  would  be  no 
meaning  in  the  change  made  in  the  lan- 
guage of  the  constitutional  clause.  Nor 
could  it  embrace  all  corporation  taxes,  be- 
cause such  taxes  were  "  as  varied  as  the 
fertility  of  legislative  minds  can  conceive." 
Corporations  of  the  class  involved  in  the 
case  were  at  that  time  paying,  besides  ad 
valorem  taxes,  a  specific  tax  for  the  right, 
the  franchise,  to  be  a  corporation,  but  the 
act  in  question  was  found  to  be  one  on  the 
franchise  to  "do  business  as  a  corporation" 
and  this  latter  franchise  was  held  to  be 
different  from  the  franchise  "  to  be ",  so 
that  it  was  not  within  the  constitutional 
limitation  as  to  the  disposition  of  its  yield, 
but  was  a  new  "  subject  of  taxation  ",  the 
yield  of  which  could  constitutionally  be 
applied  to  general  state  purposes. 

In  discussing  the  distinction  between 
various  kinds  of  franchise  taxes  on  cor- 
porations, the  court  reviewed  the  leading 
cases,  finding  them  in  harmony  with  its 
holding.  This  review  will  be  of  much 
interest  to  those  concerned  with  such  taxa- 
tion. 

Further  objection  was  urged  against  the 
act  as  lacking  in  the  uniformity  required 
by  the  state  constitution,  and  as  violating 
the  Fourteenth  Amendment  of  the  federal 
constitution.  These  objections  were  fully 
discussed  and  the  act  was  found  not  to 
violate  either  constitution,  but  to  be  a  valid 
exercise  of  legislative  discretion  in  classifi- 
cation, the  inequalities  pointed  out  being 
held  not  matters  to  be  remedied  by  judicial 
action.  The  chief  inequality  complained  of 
appears  to  have  been  due  to  the  fixing  of  a 
maximum  and  a  minimum  fee,  producing 
weird  results  as  between  corporations. 
The  court,  after  an  exhaustive  citation  of 
the  authorities  on  classification  in  general, 
held  that  its  decision  was  squarely  sus- 
tained by  the  very  similar  case  of  Clark  v. 
Titusville,  184  U.  S.  329. 

One  section  of  the  same  act  increased 
the  fees  upon  the  increase  of  stock ;  this 
section  was  held  invalid,  because  the  yield 
was  from  a  "  source  of  taxation  "  in  exist- 
ence at  the  date  of  the  constitution  and 
hence  the  taxes  then  imposed  and  all  .sub- 
sequent increases  therein  should  be  applied 
to  the  school  fund.  With  this  exception, 
the  act  was  upheld. 

One  by-product  of  this  decision  is  that  it 
apparently  eases  the  way  to  an  income  tax 
in  Michigan.     One  objection  to  such  a  tax 
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has  been  that  its  yield  might  be  required  to 
go  to  the  school  fund  and  thus  it  would 
not  bring  the  relief  urged  in  its  support. 
Under  this  decision,  such  a  tax  would 
appear  to  be  clearly  a  new  "  source  of  taxa- 
tion "  and  be  unlimited  by  the  constitu- 
tional provision. — Union  Steam  Pump  Sales 
Co.  V.  De  Land,  Secretary  of  State,  185  N. 
W.  353. 


Prior  to  the  rendering  of  the  above  de- 
cision by  the  Michigan  court,  the  federal 
district  court  for  the  Eastern  District  of 
Michigan  considered  this  same  act,  in  a 
case  instituted  by  a  foreign  corporation, 
wherein  were  raised  substantially  all  the 
objections  which  were  raised  in  the  later 
case. 

The  court  held  with  the  Michigan  court 
as  to  the  objection  that  it  violated  the  fed- 
eral and  state  constitutions ;  and  also  held 
that  it  did  not  impair  the  obligation  of  con- 
tracts, by  imposing  a  tax  in  addition  to 
such  tax  as  the  corporation  had  already 
paid  at  the  time  of  admission  into  tlie  state. 

On  the  question  of  violation  of  section  1 
of  article  10.  this  court  was  at  variance 
with  the  state  court,  holding  that  corpora- 
tions were  at  the  time  of  the  adoption  of 
the  constitution,  contributing  to  the  primary 
school  fund,  through  the  franchise  tax  or 
fee  then  imposed  upon  organization  or 
upon  admission  to  do  business  in  the  state, 
and  hence  the  act  under  consideration,  in 
failing  to  provide  that  its  yield  should  be 
applied  to  that  fund,  was  in  violation  of 
the  constitutional  limitation.  The  court 
apparently  construed  the  acts  then  in  force 
upon  the  franchise  "  to  be  "  and  "  to  do  " 
to  amount  to  the  same  thing  and  would 
evidently  have  held  the  law  void,  even  as 
to  domestic  corporations,  overlooking  the 
difference  in  the  tax.  Obviously,  the  state 
of  Michigan  could  not  impose  a  tax  upon  a 
foreign  corporation  for  the  right  "  to  be  ". 
Its  power  as  to  such  corporations  could, 
however,  be  exercised  by  imposing  a  tax 
for  the  right  to  do  business  in  the  state, 
and  this,  in  fact,  is  the  characterization  of 
the  tax  by  the  Michigan  court  {Coit  &'  Co. 
V.  Sutton,  60  N.  W.  690). 

In  view  of  the  later  construction  of  the 
act  by  the  Michigan  court,  the  question  as 
to  its  validity,  as  applied  to  foreign  cor- 
porations, rests  upon  the  determination  of 
whether  a  tax  upon  the  franchise  "  to  do  ", 
levied  upon  admission  to  the  state  is  a  dif- 


ferent "  subject  of  taxation "  from  the 
annual  tax  upon  the  right  "  to  do  "  im- 
posed by  the  1921  act.  It  would  appear 
that  the  court  would  hold  that  these  "  sub- 
jects "  are  one  and  the  same,  and  that  the 
mere  increase  in  the  amount  of  the  tax, 
brought  about  by  levying  it  annually  in- 
stead of  once,  at  the  time  of  admission,  and 
again  periodically,  at  the  time  of  any  in- 
crease in  the  amount  of  the  capital  em- 
ployed in  the  state,  would  not  render  the 
two  taxes  different  in  kind.  If  this  be  .so, 
it  follows  that  the  act  would  be  invalid  as 
applied  to  foreign  corporations,  because 
the  franchise  "  to  do  "  was  in  effect  at  the 
date  of  the  adoption  of  the  constitutional 
provision  and  hence  was  a  "subject  of  taxa- 
tion "  contributing  to  the  school  fund  at 
that  date  and  must  continue  to  so  contri- 
bute.—  Republic  Acceptance  Corp.  v.  De 
Land,  275  Fed.  632. 

Doing  Business  —  Interstate  Busi- 
ness.— In  a  Tennessee  case  a  foreign  cor- 
poration engaged  in  the  business  of  ap- 
praising property,  sought  to  enforce  a  con- 
tract negotiated  in  Tennessee,  to  appraise 
certain  property  in  Arkansas,  which,  1  be- 
fore becoming  effective  had  to  be  accepted 
at  the  home  office  of  the  corporation  in 
Illinois.  The  company  had  sent  its  repre- 
sentative to  the  situs  of  the  property  to 
gather  the  data  necessary  for  making  the 
appraisal;  the  data  had  been  sent  to  the 
Chicago  office  where  the  report  was  for- 
mulated and  later  forwarded  to  the  de- 
fendant in  Tennessee.  The  corporation 
had  made  similar  contracts  and  appraisals 
of  property  in  Tennessee,  but  had  not  com- 
plied wdth  the  statutes  of  the  state  respect- 
ing foreign  corporations,  at  the  time  these 
contracts  were  made  or  performed,  includ- 
ing the  one  involved  in  this  case.  The  de- 
fendant set  up  as  a  defense  that  as  the 
corporation  at  the  time  the  contract  was 
entered  into  was  a  foreign  corporation 
doing  business  in  the  state  without  having 
complied  w^ith  the  state  statutes  respecting 
foreign  corporations,  it  was  not  entitled  to 
enforce  the  contract  in  the  courts  of  the 
state. 

The  court  held  that  a  foreign  corpora- 
tion which  had  not  complied  with  the  stat- 
ute could  not  enforce  a  contract  in  the 
courts  of  the  state,  w-hich  involved  business 
done  in  the  state;  that  a  corporation  was 
"  doing  business  "  in  a  state  when  it  trans- 
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acted  some  substantial  portion  of  its  ordi- 
nary business,  continuous  in  character,  as 
distinguished  from  merely  casual  or  occa- 
sional transactions;  that  whether  a  trans- 
action by  a  foreign  corporation  was  inter- 
state conunerce,  was  a  federal  question,  on 
which  decisions  of  the  federal  Supreme 
Court  were  conclusive ;  that  under  the  de- 
cision in  the  case  of  Hohh-r  v.  Aultman, 
Miller  S'  Co.,  169  U.  S.  81,  the  contract 
sought  to  be  enforced  in  this  case  was  not  a 
Tennessee  contract,  but  an  Illinois  contract, 
and  for  that  reason  the  service  to  be  per- 
formed by  the  corporation  was  an  inter- 
state transaction,  and  not  a  transaction  of 
business  within  the  state  of  Tennessee, 
within  the  statute;  that  although  the  cor- 
poration was  engaged  in  carrying  on  busi- 
ness within  the  state  without  complying 
with  its  statutes,  it  was  not  precluded  by 
that  fact  from  suing  in  the  state  courts  on 
a  contract  involving  interstate  business. — 
Lloyd  Thomas  Co.  v.  Grosvenor,  223  S. 
W.  669. 

Doing  Business  —  Foreign  Corpora- 
tion— Interstate  Commerce.  —  A  Colo 
rado  corporation,  without  qualifying  to  do 
business  in  Missouri,  constructed  an  ice 
plant  in  that  state  for  a  domestic  corpora- 
tion. While  the  machinery  installed  in  the 
plant  was  shipped  from  other  states,  much 
material  was  purchased  locally  and  all  of 
the  common  labor  necessary  in  the  con- 
struction work  was  employed  locally.  The 
court  held  that  the  furnishing  of  labor  and 
material  by  the  Colorado  corporation  in 
Missouri  brought  the  case  within  the  ruling 
of  the  United  States  Supreme  Court  de- 
cision in  Railway  Signal  Co.  v.  Virginia, 
246  U.  S.  500,  and  within  the  Missouri 
statutes  requiring  foreign  corporations  to 
take  out  a  license  before  doing  business 
therein.  —  National  Refrigerator  Co.  v. 
Southii-est  Missouri  L.  Co.,  231  S.  W.  930. 

Banks — Undervaluation  Not  Ground 
for  Back  Assessment  as  Omitted  Prop- 
erty. —  Action  was  brought  by  a  county 
treasurer  in  Iowa  to  recover  certain  back 
taxes  a.ssessed  by  him,  upon  the  shares  of 
stock  of  a  bank  which  he  claimed  authority 
to  assess,  under  a  provision  authorizing  the 
county  treasurer  to  make  an  assessment 
upon  all  property  subject  to  taxation  which 
had  been  omitted,  withheld,  overlooked,  or 
which  from  any  other  cause  had  not  been 
listed  and  assessed. 


The  ba.nk  had  furnished  the  town  asses- 
sor, in  conformity  with  the  statute,  duly 
verified  statements  within  the  legal  time 
for  each  of  the  years  involved  and  the 
assessor  and  the  board  of  review  had  re- 
turned assessments  against  the  stock  of  the 
bank  for  the  respective  years.  The  county 
auditor,  believing  that  certain  property  had 
been  omitted  in  the  computation  of  these 
assessments,  made  assessments  for  addi- 
tional taxes  claimed  to  be  due  for  the  re 
spective  years. 

The  contention  of  the  bank  was  that  the 
identical  shares  of  bank  stock,  having  once 
been  assessed,  even  though  erroneously, 
could  not  be  regarded  as  omitted  property 
within  the  purv'iew  of  the  statute  in  ques- 
tion. 

The  court  held  that  the  statute  did  not, 
under  the  circumstances,  warrant  or  permit 
the  coimty  treasurer  to  exercise  a  super- 
visory jurisdiction  to  list  and  assess  the 
shares  of  stock  of  the  bank  as  omitted  or 
as  fraudulently  withheld  property,  even 
though  the  assessor  had  made  an  erroneoas 
assessment  or  had  undervalued  the  prop- 
erty. The  purpose  of  the  statute  was  held 
to  be  to  provide  the  means  whereby  prop- 
erty that  had  escaped  the  attention  of  the 
assessor,  or  had  been  withheld  from  his 
knowledge  and  which  may  have  escaped 
correction  by  the  county  auditor  for  the 
current  year,  might  be  added  to  the  assess- 
ment roll  and  made  to  bear  its  proper  and 
proportionate  share  of  public  taxation. 

The  mistakes  of  assessors  and  boards  of 
review  were  held  final,  in  the  absence  of 
an  appeal  to  the  district  court. — Langhout, 
County  Treasurer  v.  First  Nat.  Bank  of 
Remsen,  183  N.  W.  506. 

License — "  Places  of  Public  Enter- 
tainment".—  A  city  in  Indiana  enacted 
an  ordinance  forbidding,  under  penalty, 
the  keeping  or  operation  of  an  inn,  tavern, 
hotel,  restaurant,  or  other  place  for  public 
entertainment  in  the  city,  without  a  license. 
Under  this  ordinance,  an  annual  license  fee 
was  fixed  and  it  was  declared  that  all 
places  where  specified  soft  drinks  were 
sold  or  permitted  to  be  sold,  were  to  be 
considered  places  of  public  entertainment. 

The  state  statute  authorized  the  city  "to 
license,  tax  and  regulate  or  prohibit  all 
inns,  taverns,  hotels,  restaurants  or  other 
places  used  or  kept  for  public  entertain- 
ment." Action  was  brought  by  the  city 
against    certain    parties    who    were   selling 
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soft  drinks  in  connection  with  other  mer- 
cantile business,  for  failure  to  pay  the 
license  fees  or  to  take  out  licenses  under 
the  ordinance.  The  question  presented  for 
decision  by  the  court  was  whether  or  not 
the  enactment  of  the  city  ordinance  was 
within  its  statutory  powers  so  far  as  it 
purported  to  apply  to  all  places  where  soft 
drinks  were  sold. 

The  contention  of  the  city  was  that 
places  for  the  sale  of  soft  drinks  were 
places  "  for  public  entertainment "  in  the 
same  sense  as  restaurants  where  a  customer 
obtained  food  and  drink,  with  facilities  for 
eating  and  drinking  what  he  purchased. 

The  court  held  that  the  words  "  other 
places  used  or  kept  for  public  entertain- 
ment "  as  used  in  the  statute  under  con- 
sideration, did  not  embrace  places  where 
the  owners  sold  soft  drinks,  but  did  noth- 
ing else  toward  furnishing  entertainment, 
as  the  history^  of  the  legislation  indicated 
that  the  words  were  intended  to  have  a 
more  limited  application  and  were  not  un- 
derstood to  embrace  all  places  -where  food 
and  drink  were  sold,  to  be  consumed  on 
the  premises.  Tlie  court  also  held  the  city 
could  not  enlarge  the  powers  conferred  by 
the  statute,  by  putting  in  the  ordinance  a 
section  purporting  to  define  the  words  of 
that  statute. — City  of  Jeffersonville  et  al.  v. 
Nagle  et  al.,  132  N.  E.  4. 

License  —  Ordinance  Must  Specify 
Basis.  —  Under  the  South  Carolina  code, 
cities  and  towns  are  authorized  to  impose 
license  taxes  upon  persons  or  corporations 
engaging  in  business,  provided  the  license 
is  graduated  according  to  the  gross  income 
or  the  capital  employed,  by  the  persons  or 
corporations  affected.  A  certain  town  im- 
posed a  license  tax  upon  two  railroad  com- 
panies extending  through  the  town,  fixing 
a  separate  license  fee  for  each,  without 
regard  to  gross  income  or  capital  em- 
ployed. The  ordinance  was  held  invalid, 
because  it  failed  to  comply  with  the  code 
provision. — Atlantic  Coast  Line  Ry.  Co.  v. 
Tonn  of  Timmonsville,  108  S.  E.  83. 

License  —  Issuance  of  Discretion- 
ary.— The  refusal  of  the  mayor  of  the  city 
of  Detroit  to  issue  a  license  to  a  dealer  in 
jewelry,  on  the  ground  that  such  dealer 
had  previously  conducted  his  business  con- 
trary to  public  interest,  was  upheld  by  the 


Michigan  courts,  which  held  that  the 
power  to  license  vested  in  the  mayor  was 
not  mandatory  in  form,  but  conferred  upon 
him  a  reasonable  discretion  in  the  issuance 
of  b'censes.  —  Samuels  v.  Couzens,  183  N. 
W.  925. 

License — Unreasonable  in  Amount. 
— Proceedings  were  brought  by  a  company 
for  failure  to  take  out  and  pay  for  a 
license,  as  required  by  an  ordinance,  to 
operate  its  motor  truck  on  the  streets  of  the 
city.  The  contention  of  the  company  was 
that  the  tax  was  invalid  because  unreason- 
able in  amount. 

The  court  held  the  ordinance  valid  as  a 
proper  exercise  of  the  police  power  of  the 
city;  that  if,  in  fixing  the  fee,  a  slight 
mistake  was  made  in  calculating  the  cost 
of  administration,  and  the  fee  was  fixed 
too  high,  that  alone  would  not  invalidate 
the  ordinance,  if  the  surplus  fund  after 
the  pajonent  of  all  reasonable  charges  was 
not  so  great  as  to  manifest  a  purpose  to 
make  the  ordinance  a  revenue  measure ; 
that  an  ordinance  clearly  within  the  gen- 
eral power  of  a  municipality  is  presumed 
to  be  reasonable,  and  the  judicial  power 
of  the  state  will  not  be  exercised  to  de- 
clare it  void,  unless  by  its  inherent  char- 
acter or  by  proof,  it  is  shown  to  be  un- 
reasonable. —  City  of  May  field  v.  Carter 
Hardware  Co.,  233  S.  W.  789. 

License  Fee  as  a  "  Tax  "  —  Motor 
Vehicles.  —  A  resident  of  Missouri  who 
owned  a  motor  truck  which  he  operated 
and  drove  upon  the  public  highways  of 
that  state,  presented  an  application  in  due 
form,  and  tendered  a  fee  of  $1  for  regis- 
tration. The  Secretary  of  State  refused  to 
register  the  truck,  demanding  a  greater 
sum  than  that  tendered,  based  on  a  sched- 
ule of  horse-power  ratings.  The  owner 
contended  that  the  action  was  unwarranted, 
unlawful,  and  unjust,  because  the  original 
sum  tendered  was  in  excess  of  all  costs 
incident  to  the  registration;  that  the  sum 
demanded  in  excess  of  the  co.sts  incident 
to  the  registration  was  a  tax  ;  that  the  sec- 
tion of  the  statute  under  which  the  sum 
demanded  was  based,  violated  the  state 
constitution,  in  that  the  taxes  levied  under 
tlie  provisions  of  that  section  were  not 
uniform;  that  the  property  subject  to  the 
tax  imposed  by  the  section  was  not  taxed 
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in  proportion  to  its  value,  and  also  because 
it  placed  a  special  tax  upon  his  property 
which  was  already  assessed  and  taxed  a^^ 
personal  property. 

The  court  held  that  the  law  providing 
for  the  registration  of  motor  vehicles  oper- 
ated upon  public  highways  and  for  the 
paj-ment  of  registration  fees  thereon  ac- 
cording to  a  schedule  of  horse-power  rat- 
ings, was  a  revenue  measure,  in  view  of 
the  requirements  that  the  registration  fees 
had  to  be  paid  into  the  state  treasury  for 
the  benefit  of  the  state  road  fund,  less  the 
cost  of  administering  the  law;  that  as  the 
owner  could  operate  it  on  his  own  premises 
without  being  subject  to  the  payment  of 
the  registration  fee  imposed  by  the  statute, 
the  fee  was  not  a  tax  on  the  vehicle  but 
upon  the  privilege  of  operating  it  on  the 
highways  of  the  state;  that  the  constitu- 
tion did  not  prescribe  uniformity  of  taxa- 
tion except  as  to  property  taxes,  especially 
in  view  of  an  amendment  to  the  constitu- 
tion recognizing  the  validity  of  the  regis- 
tration fee.  —  State  ex  rel.  McChtng  v. 
Becker,  Secretary  of  State,  233  S.  W.  54. 

License — Grain  Inspection  Fee — In- 
terstate Commerce.  —  Suit  was  brought 
for  an  injunction  against  the  enforcement 
of  a  North  Dakota  statute  providing  for 
the  grading  of  grains  and  requiring  the 
payment  of  a  license  fee.  The  circuit  court 
of  appeals,  in  a  lengthy  opinion,  held  that 
the  statute  imposed  an  undue  burden  on 
interstate  commerce,  as  the  purchase  of 
grain  in  North  Dakota  and  the  shipment 
to  terminal  markets  outside  the  state,  con- 
stituted a  unit  in  interstate  commerce. 
The  law  was  held  in  conflict  with  the  fed- 
eral Grain  Standard  Act,  and  was  accord- 
ingly declared  invalid.  —  Farmers  Grain 
Co.  V.  Langer,  273  Fed.  635. 

License  as  Property  Tax  —  Owner- 
ship OF  Properit  Not  Taxable  as  a 
Privilege. — A  tax  was  imposed  by  a  Ken- 
tucky statute  on  the  business  of  owning 
and  storing  spirituous  liquors,  in  the  form 
of  an  annual  license  tax.  On  motion  for 
an  injunction  to  prevent  the  enforcement 
of  the  penalties  provided  for  failure  to  pay 
the  tax.  the  federal  district  court  held  that 
the  real  purpose  of  the  law  was  to  levy  an 
excise  tax  on  property,  by  reason  of  its 
mere   ownership,    as  disinguished    from   a 


tax  on  manufacturing  or  storing.  The 
mere  allowance  of  property  to  remain  in 
existence  could  not  be  made  the  basis  for 
levying  a  privilege  tax.  A  tax  that  might 
virtually  prohibit  the  conduct  of  a  busi- 
ness was  held  not  necessarily  invalid  when 
it  involved  the  exercise  of  the  police  power, 
but  the  tax  in  controversy  was  held  to  be 
a  tax  for  revenue,  and  the  injunction  was 
granted  in  order  to  avoid  the  accumulation 
of  penalties  accruing  under  an  invalid  law. 
— Frieberg  Co.  v.  Dawson,  274  Fed.  420. 

License  Tax  Invalid  as  in  Reality 
A  Property  Tax.  —  The  Kentucky  courts 
held  the  1920  statute,  imposing  upon  every 
person  engaged  in  the  business  of  owning 
and  storing  whiskey  in  bonded  warehouses 
in  the  state,  a  tax  of  fifty  cents  per  gallon, 
upon  all  w^hiskey  withdrawn  from  bond  or 
transferred  in  bond  from  Kentucky  to  a 
point  without  the  state,  unconstitutional,  on 
the  ground  that  the  tax  was  in  effect  a 
property  tax  and  not  an  occupation  tax. 
This  statute  was  similarly  interpreted  by 
the  LInited  States  Supreme  Court  in  Daw- 
son et  al.  v.  Kentucky  Dist.  &'  JVarehouse 
Co.,  255  U.  S.  288.  (See  Bulletin  VI, 
189.)  —Craig  v.  E.  H.  Taylor  Jr.  Sms, 
232  S.  W.  395. 

License  —  Classification  as  Unrea- 
sonable. —  In  a  Kentucky  case,  involving 
the  validity  of  a  city  license  ordinance  im- 
posing an  occupational  tax  on  moving  pic- 
ture theatres,  the  court  stated  that  it  was 
the  rule  in  that  state  that  in  the  imposition 
of  license  taxes,  occupations  might  be 
classified  and  each  particular  class  divided 
into  subclasses,  where  there  was  a  reason- 
able basis  for  the  distinction,  and  to  that 
end  the  tax  might  be  graded  according  to 
the  volume  of  business  done,  or  according 
to  the  amount  of  admission  fees  charged. 
The  ordinance  in  question  imposing  on  a 
theatre  charging  an  admission  fee  of  l5c.. 
a  license  fee  of  $450,  and  on  one  charging 
20c.,  a  tax  of  more  than  $5,000,  was  held 
not  based  on  a  sound  distinction  and  was 
unjustlv  discriminatory. — City  of  Newport 
V.  'Frankel  et  al,  233  S.  W.  884. 

License  —  "Wholesale"  or  "Retail" 
Dealer.  —  An  oil  company  in  Kentucky 
which  had  entered  into  a  contract  to  fur- 
nish all  the  fuel  oil  used  in  the  operation 
of  a  lighting  plant,  delivering  the  same  in 
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wagons  as  needed,  but  never  in  quantities 
less  than  500  gallons,  was  indicted  for  an 
alleged  violation  of  §  4224  of  the  Ken- 
tucky Statutes,  for  retailing  oils  without  a 
license.  Upon  appeal,  the  court  held  that 
the  company  was  not  selling  at  "  retail  " 
within  the  meaning  of  the  section  of  the 
statute  aforesaid.  —  Kentucky  Consumers' 
Oil  Co.  V.  Commonwealth,  233  S.  W.  892. 

License — Motor  Vehicles.  —  Injunc- 
tion proceedings  were  brought  against  a 
town  in  North  Carolina,  to  restrain  the  en- 
forcement of  an  alleged  invalid  automobile 
licensing  ordinance,  providing  for  a  fee  of 
$5,  the  contention  being  that  the  board  of 
commissioners,  in  enacting  the  ordinance, 
intended  to  levy  a  tax,  and  not  to  provide 
a  police  regulation. 

The  court  refused  an  injunction,  holding 
that  the  plaintiff  had  an  adequate  remedy 
at  law.  It  also  held  that  the  intention  of 
the  law-making  body  could  be  ascertained 
only  from  the  face  of  the  ordinance;  that 
even  though  the  ordinance  was  enacted  both 
for  regulatory  and  for  revenue  purposes, 
injunction  would  not  lie,  as  the  ordinance 
was  in  part  a  police  regulation;  was  not 
in  conflict  with  any  statute ;  was  authorized 
under  the  general  provisions  of  the  town's 
charter,  and  was  reasonable. — Thompson  et 
al.  V.  Tonm  of  Lumberton,  108  S.  E.  722. 


Shares  of  Stock,  when  Corporation 
Taxed.  —  The  Kentucky  statutes  provide 
that  if  a  corporation  pays  taxes  on  all  its 
property  of  every  kind,  the  individual 
stockholders  shall  not  be  required  to  list 
their  shares  for  taxation.  The  city  of 
Louisville  attempted  to  enforce  a  tax  upon 
the  shares  of  a  deceased  stockholder  because 
the  corporation  had  failed  to  pay  taxes  on 
certain  surplus  on  deposit  in  St.  Louis, 
which  was  taxable  in  Kentucky.  The  ex- 
ecutor of  the  shareholder  defended  on  the 
ground  that  the  state  had  brought  proceed- 
ings against  the  corporation  to  collect  the 
taxes  upon  such  omitted  property  and  had 
recovered  judgment,  which  was  satisfied  by 
the  corporation.  The  city  insisted  that  the- 
corporation  had  omitted  other  property  and 
that  the  sum  recovered  was  insignificant  in 
comparison  with  the  taxes  due.  The  court 
directed  the  dismissal  of  the  city's  petition, 
upon  the  ground  that  as  the  state  had  pro- 
ceeded against  the  corporation  and  had  re- 
covered judgment,  the  city,  being  but  a 
subdivision  of  the  state,  though  not  a  party 
to  the  action,  was  represented  by  the  state 
and  the  judgment  precluded  not  only  the 
state  but  the  city  from  insisting  that  the- 
corporation  had  omitted  to  pay  taxes  on 
other  property  for  the  years  in  question. — 
Ewald's  Ex'r  \.  City  of  Louisville,  232  S 
W.   388. 
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CoMSTOCK,  Alzada.  State  Taxation  of 
Personal  Incomes.  Columbia  University 
Studies  in  Historv,  Economics  and  Public 
Law.    Vol.  CL  No.  1.     1921.    pp.  243. 

The  student  of  income  taxation  will  be 
genuinely  grateful  to  Miss  Comstock  for 
the  careful  survey  of  personal  income  taxa- 
tion which  is  presented  in  the  above  mono- 
graph. The  income  tax  movement  has 
developed  so  rapidly  in  the  last  decade 
that  it  has  been  difficult  for  anyone  to 
keep  pace  with  it  and  appraise  its  true  sig- 
nificance. 

This  study  covers  in  some  detail  the 
conditions  in  each  state  which  led  to  the 
introduction  of  the  income  tax,  outlines  the 
principal  features  of  the  law,  and  sum- 
marizes the  fiscal  results  thus  far  obtained. 
The  author  has  approached  the  subject  in 


the  belief  that  the  financial  aspects  of  the 
state  income  tax  were  being  overlooked  in 
the  enthusiasm  for  progressive  taxation. 
The  following  comment  on  the  financial 
results  is,  therefore,  of  especial  interest: 

"  It  has  been  demonstrated  that  it  is  possible 
for  a  state  to  collect  one-fifth  as  much  as  the 
federal  government  collects  by  means  of  the  in- 
come tax,  to  reap  a  sum  which  is  almost  equal  to 
one-third  of  the  state's  revenue,  and  to  conduct 
the  operations  of  assessment  and  collection  at  a 
cost  of  (approximately)  two  per  cent  on  assess- 
ments— the  record  of  Massachusetts  with  the  in- 
come tax.  These  facts  are  significant  in  any  for- 
ward look  over  the  financial  affairs  of  the  Amer- 
ican states.  The  income  tax  is  not  now  regarded 
as  a  cure-all  for  financial  ills;  it  is  recognized 
that  it  cannot  properly  occupy  a  position  of  sole 
importance  in  the  taxing  plan  of  a  state,  but 
must  be  fitted  into  a  diversified  tax  scheme  ;  but 
the  question  of  its  productiveness  and  economy  is 
now  answered,  and  in  that  respect  the  judgment 
of  the  nineteenth  century  has  been  reversed." 
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Miss  Comstock  believes  iluit  a  large  part 
of  the  prcxreeds  should  be  distriljuted  locally 
under  present  conditions,  but  she  points 
out,  very  properly,  that  such  distribution 
must  be  safeguarded,  and  approves  the  use 
of  an  educational  factor  to  accomplish  this 
end.  H.  L.  L. 

Buck,  A.  E.  Budget  Makmg.  A  Hand- 
book of  the  Forms  and  Procedure  of  Bud- 
get Making  with  special  Reference  to 
States.    Appleton  and  Co.,  1921.    pp.  234. 

This  handbook  is  one  of  the  series  on 
public  administration  which  is  being  issued 
under  the  general  auspices  of  the  National 
Institute  of  Public  Administration.  As  the 
title  indicates,  the  general  emphasis  of  the 
book  is  placed  upon  the  forms  to  be  used 
and  the  practical  procedure  of  budget- 
making.  A  brief  summary  of  the  budget 
laws  of  the  forty-six  states  which  now  have 
some  form  of  budget  is  followed  by  a  dis- 
cussion of  such  topics  as  the  character  of 
the  information  required  in  budget-making, 
the  classification  of   this  information,   the 


estimate  forms,  revision  of  the  estimates, 
and  others.  Two  final  chapters  are  de- 
voted to  the  very  suggestive  topics  of  the 
business  standards  and  methods  needed  in 
carrying  out  the  budget  and  the  adminis- 
trative organization.  Appendices  present 
sections  of  the  proposed  model  state  con- 
stitution relating  to  the  budget,  aixd  the 
citations  to  state  budget  laws. 

This  work  is  of  significance  as  a  contri- 
bution to  the  movement  towards  greater 
efficiency  in  governmental  alfairs.  Effi- 
ciency and  economy  in  public  administra- 
tion cannot  be  achieved  without  exact 
knowledge  of  the  costs  of  government ;  and 
this  information,  so  essential  to  proper 
control  over  public  finances,  cannot  be 
secured  without  careful  analysis  and  com- 
parison of  the  actual  outlays  for  various 
specific  purposes  such  as  is  provided  in  the 
properly  organized  budget.  The  officials 
who  have  to  do  in  any  way  with  the  pro- 
cedure of  budget-making  will  find  much 
valuable  material  in  this  book. 

H.  L.  L. 


THE  NATIONAL  TAX  ASSOCIATION 

OFFICERS 

Samuel  Lord,  Minnesota  Tax  Commission,  President 

Thomas  S.  Adams,  Professor  of  Political  Economy,  Yale  University,  Vice  President 
Alfred  E.  Holcomb,  Assistant  Secretary  American  Telephone  and  Telegraph  Company,  Secretary  and 
Treasurer 


OBJECTS.  The  National  Tax  Associa- 
tion has  no  creed  and  conducts  no  propa- 
ganda. Its  program  is  mutual  education  ; 
its  object  is  to  make  tax  laws  simpler,  saner, 
more  just  and  more  effective.  It  welcomes 
representatives  of  every  creed,  school  and 
interest,  but  its  endorsement  is  given  only 
to  those  ideas  which  have  the  unanimous 
approval  of  the  voting  membership  at  its 
annual  conferences.  With  these  limitations, 
its  declared  object  is  : 

"To  formulate  and  announce,  through 
the  deliberately  expressed  opinion  of  an 
.Annual  Conference,  the  best  informed  eco- 
nomic thought  and  administrative  experience 
available  for  the  correct  guidance  of  public 
opinion,  and  legislative  and  administrative 
action  on  all  questions  pertaining  to  taxa- 
tion, and  to  interstate  and  international 
comity  in  taxation." 

THE  BULLETIN.  The  official  organ  of 
the  association  is  issued  monthly  except  in 


July,  August,  and  September.  It  is  in- 
tended for  circulation  among  members  to 
keep  them  advised  on  topics  of  current 
interest. 

VOLUMES  OF  PROCEEDINGS.  The  vol- 
umes of  proceedings,  covering  conferences 
held  annually  beginning  in  the  year  1907, 
contain  a  large  amount  of  practical  up-to- 
date  comprehensive  information  on  all  phases 
of  taxation.  The  volumes  are  cloth- bound. 
fully  indexed,  and  contain  approximately 
500  pages  each. 

PRICES.  Annual  membership  dues  in  the 
Association,  including  the  current  volume  of 
Proceedings,  and  one  year's  subscription 
to  the  Bulletin,  $5.00.  Back  volumes  of 
the  Proceedings  and  non-current  issues  of 
the  Bulletin,  so  far  as  available,  may  be 
secured  upon  application  to  the  Secretary. 

Address  orders  and  inquiries  to  A.  E. 
Holcomb,  Secretary,  195  Broadway,  New 
York,  N.  Y. 


THE  BULLETIN 

OF  THE 

National  Tax  Association 

SrtAfi  87  1022       1 

IB  "  J 


Edited  by  H.  L..  L_U" 

Consulting  Editor,  a.  E.  H< 


Volume  VII.     No.  6. 


mat  Tatbj^scA 


M^^,  1922 


Published  each  month  except  July,  August,  and  September  by  the  Natiohat  ■ 
Yearly  Subscription,  S»3.00  (To  members  included  in  annual  dues)  Single  copy,  35  eente 


CONTENTS 

Editorial   Notes 169 

1922  Conference 170 

Membership  Notes 171 

Tax  Rates  in  Ohio 171 

The  Bank  Tax  Situation 171 

Attitude  of  States  on  Removal  of  Tax  Ex- 
emption  171 

Effective  and  Lawful  Avoidance  of  Taxes  .    172 

John  H.  Sears 
Debt  Limitation  Laws  of  Ohio 6 

R.  E.  Miles 
Law  on  Bank  Tax 180 

Walter  W.  Law,  Jr. 
The  Sales  Tax 182 

Chester  A.  Jordan 
The  Part  Played  by  the  Motor  Vehicle  in 
Highway  Finance 185 

Harry  Meixel 
Decisions  and  Rulings 189 

A.  E.  Holcomb 

Book  Reviews 201 

Recent  Publications 2    3 


Publication  OfBce,  Lancaster,  Pa. 
Editorial  Office,  31  Peters  Hall,  Oberlin,  Ohio. 
A.  E.  Holcomb,  Treasurer  and  Subscription  Manager, 
195  Broadway,  New  York  City. 

Entered  as  second  class  mail  matter  in  the  post  office 
at  Lancaster,  Pa. 


j  The  persistent  pressure  upon  Congress 
from  those  who  are  demanding  a  bonus,  or 
additional  compensation,  for  the  men  who 
rendered  military  service  in  the  World  War 
has  forced  this  project  more  prominently 
upon  the  public  attention  during  the  past 
•few  weeks.  While  those  who  are  directing 
jthe  campaign  may  not  be  able  to  force  the 
.issue  before  the  next  election,  which  is 
obviously  their  purpose  in  the  present  drive, 
jthey  have  succeeded  in  obtaining  from  the 
.President  a  direct  statement  of  the  position 
!)f  the  Administration.  In  his  letter  to 
Representative  Fordney  President  Harding 


insists  that  the  bonus  bill,  if  enacted,  shall 
also  carry  provisions  for  raising  the  funds 
thus  appropriated.  Although  this  sugges- 
tion may  not  be  in  conformity  with  the 
highest  type  of  budgetary  procedure,  it  is 
in  accord  with  a  common  sense  view  of  the 
present  condition  of  the  federal  finances 
and  the  obligations  which  will  confront  the 
Treasury  at  an  early  date. 

There  will  be  much  greater  divergence 
of  opinion,  however,  over  the  suggestion 
that  a  sales  tax  be  levied  in  order  to  pro- 
vide the  necessary  funds,  should  it  be  de- 
cided to  proceed  with  the  bonus  legislation. 
Since  the  sales  tax  has  already  been  rejected 
by  congressional  committees  as  a  revenue 
measure,  and  since  there  appears  to  be  no 
general  demand  for  such  a  form  of  taxation 
throughout  the  country,  it  was  a  clever 
move  to  link  up  the  bonus  proposal  with  a 
discredited  tax  proposal.  This  is  tanta- 
mount to  saying  that  cash  bonus  legislation 
must  be  postponed  for  the  time  being.  It 
is  extremely  doubtful  if  there  is  any  strong 
sentiment  in  Congress  in  favor  of  such  legis- 
lation at  present.  But  with  the  veterans' 
votes  against  them  if  they  hold  back,  and 
the  taxpayers'  votes  against  them  if  they  go 
forward,  congressmen  may  well  conclude 
that  they  will  be  "  damned  if  they  do,  and 
damned  if  they  don't." 

One  consideration  should  be  emphasized, 
however,  wliich  is  apparently  overlooked 
both  by  those  who  urge  some  specific  plan 
of  taxation  and  those  who  would  authorize 
the  Treasury  to  issue  notes  or  bonds  for  the 
purpose  of  providing  the  funds.  This  is 
the  fact  that  the  diversion  of  an  immense 
sum,  estimated  variously  from  one  and  a 
half  to  five  billions  of  dollars,  from  the 
available  investment  funds  of  the  country 
must  have,  inevitably,  a  serious  retarding 
effect  upon  the  rate  of  general  business  re- 
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covery.  The  high  interest  rates  of  the  past 
eighteen  months  have  begun  to  decline  to- 
ward a  more  satisfactory  level,  but  this 
decline  will  be  checked  and  the  recovery 
of  normal  business  activity  will  be  delayed 
by  the  absorption  of  a  large  amount  of 
purchasing  power  for  such  a  purpose  as  the 
bonus.  We  are  venturing  no  opinion  as  to 
the  merits  of  the  controversy  over  adjusted 
compensation,  but  there  can  be  little  doubt 
that  it  would  be  unwise  to  force  the  enact- 
ment of  cash  bonus  legislation  at  the  pres- 
ent time,  whether  the  funds  are  raised  by 
additional  taxation  or  by  additional  bond 
issues. 


The  New  York  Tax  Commission  has  re- 
cently issued  some  very  interesting  figures 
which  have  been  compiled  from  the  returns 
made  under  the  personal  income  tax  law. 
A  more  complete  summary  of  these  figures 
will  be  presented  in  the  next  issue,  but  one 
of  the  most  striking  facts  shown  in  the 
tables  merits  brief  comment.  This  is  the 
relation  between  the  income  from  personal 
services  and  the  incomes  from  property, 
such  as  interest,  dividends,  rents,  partner- 
ships, etc.  This  preliminary  report  is  based 
on  an  examination  of  more  than  one-sixth 
of  the  total  number  of  returns.  On  the 
basis  of  this  incomplete  analysis  of  the  re- 
turns, the  total  personal  service  income  for 
1920  was  $2,318,853,900,  as  compared  with 
a  total  taxable  income  from  all  sources  of 
$3,682,731,100.  That  is,  personal  service 
incomes  made  up  about  62.7%  of  the  total 
taxable  income. 

These  figures  are  rather  startling.  If 
they  should  prove  to  be  within  gunshot  of 
the  final  results,  they  afiford  an  interesting, 
and  to  our  mind  a  conclusive  demonstration 
of  the  superiority  of  the  personal  income 
tax  over  the  classified  property  tax  as  a 
means  of  diffusing  the  tax  burden.  One  of 
the  principal  criticisms  of  the  old  personal 
property  tax  was  that  it  failed,  even  if  ad- 
ministered perfectly,  to  reach  that  form  of 
taxpaying  ability  which  is  represented  by 
personal  service  incomes.  A  classified 
property  tax  has  often  been  suggested  as 
a  means  of  eliminating  the  inequitable  in- 
cidence of  the  old  personal  property  tax, 
and  so  far  as  the  property  owners  were  con- 
cerned, this  virtue  may  be  conceded.  But 
there  is  no  form  of  property  tax  which  will 
as  effectively  reach  the  taxable  capacity  of 
those  who  make  a  living  by  rendering  per- 


sonal services  as  the  income  tax.  These 
figures  suggest  the  importance  of  this  form 
of  income  in  the  State  of  New  York,  while 
they  demonstrate  the  wisdom  of  using  the 
income  tax  instead  of  the  classified  prop- 
erty tax. 

It  is  quite  evident,  of  course,  that  such 
figures  are  of  the  highest  importance,  not 
only  from  the  standpoint  of  the  incidence 
of  the  tax  burden,  but  from  that  of  general 
economic  and  social  advance.  Every  state 
that  is  making  use  of  the  personal  income 
tax  should  be  analyzing  the  reports  of  per- 
sonal income  in  order  to  contribute  to  our 
knowledge  of  the  amount  of  the  national 
income,  the  relative  importance  of  its  differ- 
ent sources,  and  its  distribution  among  the 
various  income  groups.  Vast  improve- 
ments in  our  systems  of  taxation  may  be 
intelligently  developed  after  we  really  know 
something  about  the  true  distribution  of 
taxpaying  capacity. 


1922  CONFERENCE 

The  officers,  acting  with  the  advice  of  the 
executive  committee,  have  fixed  the  time 
and  place  for  holding  the  fifteenth  con- 
ference. The  place  is  Minneapolis  and  the 
time  the  week  beginning  September  18. 

There  was  no  little  rivalry  on  the  part 
of  the  various  localities,  so  much  so  that 
a  careful  vote  of  the  executive  committee 
was  taken  as  to  the  opinion  of  the  mem- 
bers. This  resulted  in  a  decided  preference 
for  Minneapolis,  although  Atlantic  City, 
Kansas  City,  Colorado  Springs,  Santa  Fe, 
Detroit,  St.  Louis,  Omaha,  Columbus, 
Wichita  and  Winnipeg  each  had  "  friends." 

Doubtless  the  consideration  which  deter- 
mined the  matter  was  the  fact  that  Minne- 
apolis is  in  a  region  which  we  have  not 
heretofore  visited.  The  custom  of  accom- 
modating ourselves  to  this  consideration, 
while  it  may  seem  unimportant  to  some,  yet 
on  the  whole  is  likely  to  best  promote  the 
purposes  of  the  association. 

The  time  is  the  one  which,  after  con- 
siderable experimenting,  has  come  to  be 
considered  ab  best  suiting  the  greatest  num- 
ber, judging  from  the  general  satisfaction 
with  it. 

The  secretary  would  suggest  that  pub- 
licity be  given  this  decision  in  such  ways  as 
may  be  possible,  particularly  through  the 
press.  He  is  also  very  desirous  of  receiving 
suggestions  as  to  the  program  and  the  gen- 
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eral  conduct  of  the  conference.  The  con- 
ference should  carry  out  the  wishes  of  the 
members  to  the  very  greatest  extent,  and  it 
will  only  be  because  of  a  lack  of  suggestions 
that  the  program  will  not  reflect  matters 
that  are  of  interest.  It  is  naturally  diffi- 
cult for  the  officers  to  judge  of  the  relative 
importance  of  tax  questions  as  they  present 
themselves  to  the  citizens  of  the  various 
states. 

Above  all,  the  members  should  definitely 
arrange  to  prevent  anything  from  interfer- 
ing with  their  attendance  and  participation 
in  the  deliberations. 

A.  E.  HoLCOMBj  Secretary. 


Special  assessments  aggregated  $16,981,000, 
and  delinquent  taxes  $13,201,000,  making 
a  grand  total  of  taxes  for  all  state  and 
local  purposes  of  $250,105,000. 


MEMBERSHIP  NOTES 

The  South  Carolina  Tax  Commission  has 
recently  reorganized  by  electing  W.  G. 
Query  chairman  to  succeed  A.  W.  Jones, 
who  retired  from  the  commission.  Mr. 
Jones  was  succeeded  by  J.  Fraser  Lyon. 

Professor  Henry  F.  Walradt  of  Ohio 
State  University  and  Judge  J.  R.  Cassidy 
of  the  Ohio  Tax  Commission  gave  a  series 
of  lectures  on  the  Ohio  tax  system  under 
the  joint  auspices  of  the  University  and  the 
Ohio  League  of  Women  Voters. 


TAX  RATES  IN  OKIO 

The  Ohio  Tax  Commission  has  just  is- 
sued some  interesting  figures  on  the  valu- 
ations and  tax  rates  for  the  year  of   1921, 
The  total  for  the  duplicate  is  now  $10,- 
744.000,000  but  the   net  increase  for   the 
year  1921  was  only  $72,300,000,  due  to  the 
situation  of  the  real  estate  assessment  and 
also  to  the  fact  that  the  assessment  of  pro- 
'  perty  in  the  rural  districts  declined  more 
than   $65,000,000.     The   average   tax   rate 
Tor  the  state  was  20.476  mills,  an  average 
I  which  seems  rather  high  for  a  state  which 
jhas  made  such  an  issue  of  tax  limitation 
I  in  the  last  decade.     The  range  of  tax  rates 
lis  an  even  more  striking  commentary  from 
I  the  operation  of  the  "  Smith  One  Per  Cent 
iLaw."      The    tax    rate    in    rural    districts 
ranged  from  7.2  mills  to  29.5  mills.     The 
;city  tax  rates  varied  from  13.4  mills  to  29.6 
mills  and  the  tax  rate  in  villages  from  12.2 
^mills  to   34.2   mills.     The  total   taxes   for 
all    purposes    amounted    to    $220,012,000. 


THE  BANK  TAX  SITUATION 

As  we  go  to  press  it  is  announced  from 
Washington  that  the  House  committee  on 
banking  and  currency  has  decided  to  post- 
pone action  on  the  bill  to  amend  section 
5219  of  the  Revised  Statutes  for  the  present. 

This  news  will  evidently  discourage  the 
tax  commissioners  in  their  efforts  to  secure 
some  fair  and  friendly  adjustment  of  the 
situation.  Unless  the  committee  can  be  in- 
duced to  change  their  attitude  and  report 
out  a  bill  in  some  form  which  will  anable 
the  states  to  impose  taxes  on  national  banks, 
the  situation  is  likely  to  go  from  bad  to 
worse,  with  the  possibility  of  serious  conse- 
quences. 

As  a  move  in  the  direction  of  securing  a 
basis  for  future  action,  the  officers  of  this 
association  are  considering  the  advisability 
of  appointing  a  committee  to  report  at  the 
Minneapolis  conference.  Such  a  committee 
could  present  a  detailed  report,  which  might 
be  made  the  basis  of  full  discussion,  after 
w^hich  plans  for  legislation,  federal  and 
state,  may  be  formed,  based  upon  a  careful 
and  accurate  estimate  of  the  legal  and 
technical  aspects  of  the  problem. 


ATTITUDE  OF  STATES  ON  REMOVAL 
OF  TAX  EXEMPTION 

Chairman  McFadden,  of  the  Banking 
and  Currency  Committee,  announced  re- 
cently that  his  inquiry  addressed  to  the 
governors  of  the  several  states  as  to  their 
position  on  the  proposed  amendment  to  the 
constitution  to  prohibit  the  further  issuance 
of  tax  free  securities  has  resulted  in  the  fol- 
lowing poll:  Fifteen  in  favor,  Idaho,  New 
Mexico,  Michigan,  Indiana,  New  Hamp- 
shire, Montana,  Alabama,  Arizona,  Ne- 
braska, Delaware,  Colorado,  Utah,  Kansas, 
Arkansas,  and  Georgia ;  seven  non-com- 
mittal, Mississippi,  Vermont,  Louisiana, 
West  Virginia,  Oregon,  Wisconsin  and 
Missouri ;  and  six  opposed,  Maine,  Ken- 
tucky, Oklahoma,  Rhode  Island,  Maryland 
and   Massachusetts. 
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EFFECTIVE  AND  LAWFUL  AVOIDANCE  OF  TAXES 

JOHN  H.  SEARS 
Reprinted  from  the   Virginia  Law  Review,  Vol.  VIII,  December,  1921 


It  is  the  purpose  of  this  article  to  point 
out  fundamental  differences  between  meth- 
ods of  avoiding  or  reducing  taxes  which 
may  safely  be  regarded  as  effective  and 
lawful  as  distinguished  from  forbidden 
evasion. 

The  distinction  is  of  the  utmost  import- 
ance to  the  taxpayer,  since  the  courts  will 
set  aside  a  transaction  so  far  as  taxes  are 
concerned  when  evasion  has  been  practised, 
and  Federal  and  State  statutes  add  addi- 
tional penalties  of  fines  and  imprisonment 
in  many  cases  of  "  fraud  upon  the 
revenue."  Tax  avoidance  on  the  other 
hand  is  an  effective  and  legally  innocent 
method  of  saving,  and  in  the  sense  that  a 
penny  saved  is  a  penny  earned,  tax  avoid- 
ance means  a  net  profit. 

In  the  public  mind,  methods  of  tax  re- 
duction, saving  or  avoidance  are  often  said 
to  be  confused  with  tax  "  evasion  "  or  tax 
"  dodging  ",  and  to  all  methods  of  tax  sav- 
ing is  often  imputed  a  moral  guilt,  if  not  a 
legal  risk  and  liability.  One  of  the  speak- 
ers at  a  recent  conference  of  tax  experts 
speaks  of  shifting  taxes  as  "  tax  dodging  ", 
without  mention  of  distinction  of  legitunate 
and  illegitimate  methods  and  says:  "It 
seems  to  be  a  popular  notion  amongst  most 
people  that  any  burden  of  taxation  they  can 
get  away  from  is  perfectly  legitimate  and 
proper  ".^  If  the  means  adopted  do  not 
constitute  "  bad  faith  "  or  "  fraud  ",  then 
this  popular  idea  is  correct,  according  to 
my  understanding,  and  furthermore  it  seems 
to  me  to  be  unfortunate  that  this  distinc- 
tion should  not  always  be  kept  in  mind. 
Many  rulings  of  the  treasury  department 
lay  emphasis  on  methods  of  business  having 
been  adopted  "  deliberately  to  save  taxes  ", 
as  though  this  in  itself  is  a  wrongful  thing 
to  do  and  judges  sometimes  refer  to  tax 
saving  in  the  same  tone.  But  when  the 
issue  has  been  squarely  presented,  our  courts 
have  been  clear  and  emphatic  in  distinguish- 
ing   between    tax    "  avoidance "    and    tax 

^  Ninth  State  Conference  on  Taxation,  Utica, 
N.  Y.,  1920,  page  129  of  "  Proceedings". 


"  evasion ",  upholding  the  one  and  con- 
demning the  other.  A  moment's  consider- 
ation will  show  that  this  must  be  so.  Other- 
Avise  there  could  be  no  certain  line  between 
a  taxable  and  non-taxable  basis.  Moral 
considerations  seem  to  me  to  lead  to  the 
same  conclusion.  The  ethical  principles 
of  taxation  are  said  to  involve  uniformity 
and  universality.  Professor  Seligman  -  con- 
cludes that  the  modern  idea  of  equality 
of  taxation  means  "  an  equality  in  the  sacri- 
fice imposed  upon  an  individual"  and  a  con- 
sideration of  his  ability  to  pay,  and  says: 
"  the  easier  it  is  for  a  man  to  make  his 
money,  the  more  ability  he  has  to  pay 
taxes ;  the  harder  it  is  for  a  man  to  be  de- 
prived of  his  money,  the  less  ability  he  has 
to  pay  taxes."  Universality  means  "  that 
everyone  should  be  taxed  and  that  no  one, 
in  contra-distinction  to  his  neighbor  should 
be  taxed  more  than  once."  The  means, 
however,  by  which  taxes  are  to  be  made 
equal  with  respect  to  ability  to  pay  and  are 
to  be  imposed  upon  all,  lies  entirely  within 
the  power  of  the  legislators.  The  laws  the 
legislators  pass  represent  their  opinions  of 
equality  and  universality.  These  opinions 
may  or  may  not  correspond  with  true  con- 
ditions. For  example  legislators  have  de- 
cided that  corporations  enjoy  "privileges" 
which  make  it  comparatively  "  easy  "  for 
them  to  pay  taxes,  and  accordingly  tax  them 
in  manners  and  at  higher  rates  than  they 
tax  individuals  in  business.  If  business  men 
generally  quit  the  corporate  form  and  revert 
to  partnerships  or  adopt  the  business  "  trust 
estate "  as  a  means  of  organization,  they 
would  prove  that  the  discrimination  in  taxa- 
tion against  corporations  is  based  upon  an 
erroneous  idea  of  corporate  advantages.  In 
1902  Richard  W.  Hale  said:«  "Where 
private  enterprise  is  seriously  taxed  on  the 
false  ground  that  the  State  confers  a 
greater  favor  by  allowing  two  or  more  to 

2  Article  on  Taxation  in  Vol.  26,  The  American 
Encyclopedia,  pp.  287-294. 

8  Letter  to  the  Chronicle,  dated  at  Boston,  Aug 


12,  1902. 
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do  an  otherwise  indifferent  and  pennitted 
thing,  there  the  Massachusetts  development 
of  a  trust  will  spread  and  grow.  The 
limited  liability  of  its  stockholders  has  been 
sustained  by  the  Federal  Courts,  to  the 
rest  of  its  machinery  only  applies  the  sim- 
plest principles  of  trusts  under  wills  such 
as  any  layman  is  familiar  with  and  the  skill 
of  the  draughtsman  will  supply  all  that 
can  be  desired  to  the  largest  enterprise.  It 
is  to  be  hoped  that  a  proper  appreciation 
will  be  shown  of  what  corporations,  be- 
cause of  this  situation,  do  not  need  from 
the  Legislature." 

Exemption  of  income  from  municipal 
and  state  securities  from  federal  income  tax 
violates  the  ethical  principle  of  universality. 
But  the  more  people  there  are  who  take  ad- 
vantage of  this  condition  and  acquire  exempt 
securities  the  more  nearly  is  universality 
approached.  If  but  few  carefully  advised 
persons  take  advantage  of  so-called  "  loop- 
holes "  in  the  law,  the  many  who  do  not 
are  actually  discriminated  against.  In 
other  words,  free  adoption  of  tax  saving 
methods  tends  to  make  fair  what  legislators 
have  made  unfair  and  they  make  manifest 
errors  in  tax  legislation  which  should  be 
corrected.  Therefore,  I  say  that  tax  avoid- 
ance is  right  morally ;  that  it  is  right  for 
the  taxpayer  to  "  get  away  with  whatever 
he  can,"  barring  misrepresentation  and  con- 
cealment. 

Let  us  now  see  what  our  courts  have  to 
say  about  "  avoidance  "  and  "  evasion  ". 
The  first  important  case  is  the  decision  of 
the  United  States  Supreme  Court  in  U.  S. 
V.  Isham}  An  Act  of  June  30,  1864,  im- 
posed a  stamp  tax  on  promissory  notes. 
Isham,  the  superintendent  of  a  mine,  gave 
in  payment  for  expenses,  for  running  the 
mine,  a  form  of  commercial  paper  known 
as  memorandum  checks,  instead  of  promis- 
sory notes.  The  memorandum  checks  were 
not  immediately  payable  and  had  the  same 
result  as  if  promissory  notes  had  beCi.  given. 
No  stamps  were  attached  to  them.  The 
Government  contended  that  the  giving  of 
these  post-dated  checks  constituted  evasion 
of  the  Act  and  that  the  amount  of  the 
stamp  act  should,  nevertheless,  be  imposed. 
The  United  States  Supreme  Court,  how- 
ever, pointed  out  that  memorandum  checks 
were  well  known  in  commercial  law  and  if 


728. 


(1873).  84  U.  S.   (17  Wall.)   496,  21   L.  Ed. 


the  result  of  using  this  form  of  paper  was 
the  saving  of  the  tax,  the  taxpayer  merely 
exercised  a  legal  right.  The  Court  said 
that  "  if  a  device  to  avoid  taxation  is  carried 
out  by  means  of  legal  forms,  it  is  subject  to 
no  legal  censure  ".  An  example  of  saving 
taxes  under  an  earlier  stamp  tax  act  of 
1862  was  given  to  illustrate  the  point.  This 
earlier  act  imposed  a  duty  of  two  cents 
upon  a  bank  check  when  drawn  for  an 
amount  of  not  less  than  $20.  The  Court 
said :  A  careful  individual,  having  the 
amount  of  $20  to  pay,  pays  the  same  V)y 
handing  to  his  creditor,  two  checks  of  $10 
each.  He  thus  draws  in  payment  of  his 
debt,  two  checks  to  the  amount  of  $20  and 
yet  pays  no  stamp  duty.  This  practice  and 
this  system  he  pursues  habitually  and  per- 
sistently. While  his  operations  deprive  the 
Government  of  the  duties  it  might  reason- 
ably expect  to  receive,  it  is  not  perceived 
that  the  practice  is  open  to  the  charge  of 
fraud.  He  resorts  to  devices  to  avoid  the 
payonent  of  duties,  but  they  are  not  illegal. 
He  has  the  legal  right  to  split  up  his  evi- 
dence of  payment  and  thus  avoid  tax." 

Construing  a  case  of  the  conveyance  of 
property  in  trust  and  the  possible  avoid- 
ance thereby  of  inheritance  taxes,  Mr. 
Justice  Holmes  recently  said :  "  We  do  not 
speak  of  evasion,  because,  when  the  law 
draws  a  line,  a  case  is  on  one  side  of  it  or 
the  other  and  if,  on  the  safe  side  it  is  legal 
if  a  party  has  availed  himself  to  the  full 
of  what  the  law  permits.  When  an  act  is 
condemned  as  evasion  what  is  meant  is  that 
it  is  on  the  wrong  side  of  the  law  as  indi- 
cated by  the  policy,  if  not  by  the  mere  letter 
of  the  law." 

The  changing  of  residence  by  an  individ- 
ual in  order  to  avoid  taxation  has  long  been 
recognized  as  the  exercise  of  a  lawful  right. ^ 
The  Supreme  Judicial  Court  of  Massachu- 
setts said :  "It  is  well  settled  that  a  man 
may  change  his  habitancy  or  domicile  from 
one  town  to  another,  merely  because  he 
wishes  to  diminish  the  amount  of  his  taxes. 
If  he  really  intends  to  change  his  residence, 
and  does  change  it,  the  motive  which 
prompts  him  to  do  so  is  not  material."  ®  In 
commenting  on  this,  Frederick  N.  Judson,'^ 
says :  "  The  same  principle  obviously  ap- 
plies  as   that   announced   by   the   Supreme 

^  Cooley,  Taxation,  3rd  ed.,  p.  767. 
^Draper  v.  Hatfield  (1878),  124  Mass.  53. 
"^  Power  of  Taxation,  p.  478. 
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Court  in  cases  where  it  was  claimed  that  a 
man  had  changed  his  residence  for  the  pur- 
pose of  ailecling  the  jurisdiction  of  the  Fed- 
eral Court.  The  sole  question  is  whether 
the  change  was  made  in  good  faith,  that  is, 
was  actually  made."  What  good  faith 
means  is  further  illustrated  by  a  definition 
quoted  in  Words  and  Phrases :  "  Tli£  phrase 
'  in  good  faith '  as  it  is  used  in  the  law 
simply  means  honestly ;  without  fraud,  col- 
lusion or  deceit;  really,  actually,  without 
pretense."  ® 

The  most  recent  case  to  discuss  the  dif- 
ferences between  tax  avoidance  and  tax 
evasion  is  Weeks  v.  Sibley.^  In  this  case 
the  United  States  District  Court  for  the 
Northern  District  of  Texas  holds  that  the 
transfer  of  a  business  to  a  trustee  in  order 
to  avoid  corporate  taxation  does  not  con- 
stitute an  evasion.  It  appears  that  there 
was  organized  in  1918,  an  unincorporated 
joint  stock  company,  or  association,  known 
as  the  Thrift  Oil  and  Gas  Company  No.  4, 
for  the  purpose  of  developing  an  oil  gas 
lease  in  Wichita  County,  Texas.  The  oper- 
ations of  thj  company  were  successful  and 
the  property  became  very  valuable.  On 
August  19,  1919,  the  company  was,  by  vote 
of  its  shareholders,  dissolved  and  its  assets 
conveyed  to  a  trustee  under  a  trust  agree- 
ment which  gave  him  absolute  control  of 
the  property.  On  September  3,  1919,  the 
trustees  sold  the  trust  property  for  $475,000 
cash  and  $593,750  to  be  paid  from  a  certain 
percentage  of  the  oil  to  be  produced  from 
the  property.  The  trust  agreement  pro- 
vided for  the  periodical  dstribution  of  the 
income  from  the  trust.  The  question  of 
how  the  transaction  was  to  be  handled  for 
income  tax  purposes,  was  submitted  to  the 
Bureau  of  Internal  Revenue,  December, 
1919,  but  no  ruling  was  made  until  May 
29,  1920.  In  due  course,  the  trustee  made 
a  fiduciary  income  tax  return,  showing  the 
names  and  addresses  of  the  Ijeneficiaries  and 
the  amount  which  they  had  received  from 
the  transaction.  Thereafter,  the  Bureau  of 
Internal  Revenue  ruled  that  the  dissolution 
of  the  joint  stock  association  and  the  trans- 
fer of  its  property  to  the  trustee  was  a  de- 
vice to  escape  taxation  and  ineffective.  A 
l>eneficiary  of  the  trust  brought  suit  to  re- 
strain the  trustee  from  making  a  return  of 

«  Doctor  V.  French,  91  Wis.  468,  65  N.  W.  161. 
*  269   Fed.    155.      See    also    "Trust    Estates    as 
Business  Companies  ",  2nd  ed. 


taxes,  except  as  a  trustee,  and  the  Court 
sustained  his  action.  In  its  opinion,  the 
Court  points  out  that  the  Revenue  Act  pro- 
vides for  taxation  of  trust  estates  and  that 
under  the  decision  in  Crocker  v.  Malley^^ 
trusts  having  many  of  the  features  of  a 
corporation  were,  nevertheless  true  trust 
estates  and  taxable  as  such,  and  says : 

"  It  therefore  appears  that,  if  the  purpose 
and  the  motive  which  prompted  the  dissolu- 
tion of  Thrift  Oil  and  Gas  Company  No.  4 
is  not  illegal,  nor  a  fraud  upon  the  revenue, 
the  complainant's  contention  in  this  respect 
is  correct,  and  no  income  accrued  to  Thrift 
Oil  and  Gas  Company  No.  4  by  virtue  of 
the  transaction. 

"  It  is  insisted  in  the  opinion  of  the  soli- 
citor for  the  Bureau  of  Intenial  Revenue 
that  this  change  is  a  sham  and  a  subterfuge 
and  is  inefl:ective.  This  same  opinion  ad- 
mits the  right  of  an  individual  or  corpor- 
ation to  regulate  or  change  its  business,  with 
a  view  of  reducing  or  avoiding  taxation  in 
the  future,  but  in  contradiction  with  this 
admission  holds  that  the  parties  involved  in 
this  transaction  could  not  do  so.  Support- 
ing this  view  there  are  several  cases,  most  of 
them  by  state  courts.  The  case  of  Pollard 
v.  Ba7ik,  47  Kan.  406,  28  Pac.  202,  cited 
by  the  solicitor,  is  directly  opposed  to  his 
contention.  The  basis  of  the  decision  in 
the  case  of  Ransom  v.  City  of  Burlington, 
111  Iowa,  77,  82  M.  W.  427,  is  not  that  an 
owner  of  property  may  not  transfer  his 
property  or  any  part  thereof  for  the  pur- 
pose of  avoiding  any  sort  of  tax,  but  the 
case  holds  that  the  purported  transfer  in  the 
case  of  a  strip  from  the  front  of  a  city  lot, 
made  for  the  purpose  of  avoiding  a  paving 
assessment,  did  not  in  fact  pass  title,  and 
for  that  reason  the  property  was  subject  to 
taxation  in  the  hands  of  the  purported 
transferor.     The  same  case  held : 

"  '  While  one  may  lawfully  dispose  of  his 
property  to  escape  taxation,  even  taxation 
of  a  general  character,  the  law  will  not 
uphold  any  mere  manipulation  under  the 
guise  of  disposition,  the  only  efTect  of  which 
is  to  defeat  a  tax.' 

"  Other  cases  cited  involving  the  purchase 
of  tax-exempt  government  securities  at  the 
beginning  of  a  taxable  year  and  the  con- 
version of  a  cash  deposit  in  a  bank  into 
greenbacks  at  a  similar  time,  the  holding 

JO  249  U.  S.  223,  39  Sup.  Ct.  270,  63  L.  Ed. 
573,  2  A.  L.  R.  1601. 
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of  such  tax-exempt  property  for  a  few  days, 
and  the  immediate  reconversion  of  same 
into  taxable  property  for  the  purpose  of 
escaping  the  burden  of  state  taxation ;  the 
theory  of  those  carrying  on  these  manipula- 
tions being  that,  when  they  could  strictly 
say  that  on  the  day  tax  liability  was  fixed 
they  had  no  such  taxable  property,  they 
could  then  immediately  reconvert  into  prop- 
erty subject  to  taxation,  and  thus  enjoy  the 
benefits  of  the  property  subject  to  tax,  and 
escape  the  burden  of  the  tax. 

"  These  case  are  easily  distinguished  from 
the  case  at  bar.  There  is  nothing  in  the 
record  in  this  case  remotely  indicating  that 
the  dissolution  of  the  Thrift  Oil  and  Gas 
Company  No.  4  was  not  permanent,  and 
that  the  shareholders  by  said  dissolution  did 
not  permanently  and  finally  abandon  and 
relinquish  all  of  the  benefits  which  might 
thereafter  have  arisen  on  account  of  their 
organization  as  an  association.  To  bring 
the  character  of  cases  above  cited  in  line 
with  the  instant  case,  it  would  have  to  be 
held  in  the  bond  and  currency  cases  that,  if 
the  individual  making  the  change  had  con- 
tinued to  hold  the  tax-exempt  property,  he 
would,  nevertheless,  on  account  of  his  in- 
tention of  escaping  taxation,  be  liable  there- 
for, and  thus  we  would  have  the  strange 
spectacle  of  constitutional  provision  over- 
ridden, because  a  citizen  intended  to  avail 
himself  of  all  of  the  advantages  guaranteed 
to  him  by  the  Constitution. 

"  Bearing  in  mind  the  rule  of  construc- 
tion which  the  Supreme  Court  announced  in 
the  case  of  Gould  v.  Gould,  245  U.  S.  151, 
38  Sup.  Ct.  53,  62  L.  Ed.  211,  and  numer- 
ous other  cases,  to  the  effect  that  the  pro- 
visions of  the  taxing  statutes  are  not  to  be 
extended  by  implication  beyond  the  clear 
import  of  the  language  used,  and  that  they 
are  to  be  construed  most  strongly  against 
the  government  and  in  favor  of  the  tax- 
payer, it  is  the  opinion  of  this  court  that 
the  right  to  change  the  status  of  an  organi- 
zation, or  to  dissolve  an  organization  in 
any  legal  manner,  is  not  made  ineffectual 
because  the  motive  impelling  the  change  is 
to  reduce  or  avoid  taxation  in  the  future. 
The  right  so  to  do  is  an  incidental  right, 
inseparably  connected  with  an  individual's 
right  to  own  and  control  his  property.  It 
is  practically  identical  with  the  sale  by  a 
citizen  of  tax-burdened  securities  and  the 
investment  of  the  proceeds  thereof  in  tax- 
exempt  ones,  for  the  purpose  of  redtccing 


or  avoiding  taxation.  It  is  not  unnatural 
that  any  thoughtful  business  man  take  such 
steps.  It  is  altogether  different  from  tax 
dodging,  the  hiding  of  taxable  property,  or 
the  doing  of  some  unlawful  or  illegal  thing 
in  order  to  avoid  taxation."  ^^ 

Summarizing  from  the  foregoing  it  is 
clear  that : 

( 1 )  Tax  "  avoidance  "  is  distinguishable 
from  tax  "  evasion  ". 

(2)  Courts  recognize  that  it  is  "not  un- 
natural that  any  thoughtful  business 
man  take  such  steps  "  as  shall  result 
in  exemption  from  or  saving  from 
taxation. 

(3)  For  such  steps  to  be  "  effective  "  and 
legally  innocent  they  must  be  taken 
in  "  good  faith  ". 

(4)  Good  faith  in  this  connection  means 
that  they  must  be  taken  openly  and 
actually. 

To  translate  these  principles  into  prac- 
tice, means  that  the  taxpayer  must  ( 1 )  Keep 
reliably  informed  of  the  various  methods 
of  transacting  business  and  their  relative 
taxability.  (2)  He  must  act  with  suffi- 
cient promptness  to  avoid  accusation  that 
any  change  he  makes  is  not  "  actual  "  and 
in  order  that  such  advantage  as  is  obtained 
may  last  as  long  as  possible  before  the  next 
legislative  change  in  subjects  or  persons 
taxed.  (3)  He  must  show  his  "  good 
faith  "  by  acting  openly  and  without  pre- 
tense, and  for  the  same  reason,  the  trans- 
action must  be  "  actual  "  in  every  respect  as 
distinguished  from  a  pretended  or  a  mere 
bookkeeping  transaction. 

So  diverse  are  tax  laws,  so  confusing 
and  prejudiced  in  favor  of  the  Government 
are  the  rulings  and  decisions  of  tax  collect- 
ing officials,  so  frequent  are  legislative 
changes,  that  nobody  but  a  specialist  can 
be  expected  to  know  what  methods  are 
presently  available  for  tax  saving,  and 
against  his  recommendations  there  must  al- 
ways be  weighed  the  effects  of  the  change 
upon  other  phases  of  the  business.  In  the 
larger  organizations  the  matter  of  taxes  is 
placed  in  charge  of  special  tax  departments 
under  or  closely  related  to  the  legal  depart- 
ments. To  these  organizations,  therefore, 
there  is  always  available  the  legal  slant  on 
every  contemplated  tax  saving.  This  is  of 
the  utmost  importance,  since  nearly  every 
method  of  tax  avoidance  presents  distinc- 
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tions  requiring  close  application  of  legal 
principles  and  decisions.  The  doing  of 
business  as  individuals  through  a  trustee- 
ship or  partnership  may  or  may  not  entail 
legal  consequences  not  contemplated  by  the 
inexperienced.  On  the  other  hand  large 
savings  may  be  thus  accomplished  by  par- 
ticular enterprises,  without  loss  of  a  single 
real  advantage.  Corporations  may  law- 
fully and  eflfectually  reduce  state  franchise 
taxes  by  using  a  subsidiary  for  trading  in 
foreign  states.  Careful  counsel  will  see,  if 
this  plan  is  adopted,  that  the  subsidiary  cor- 
poration actually  carries  on  the  business  as 
an  independent  entity,  and  not  as  a  "  mere 
bookkeeping  "  transaction.  If  it  is  feasible 
to  conduct  business  in  such  manner  as  to 
constitute  interstate  commerce  and  thereby 
escape  state  taxation  altogether,  difficult 
legal  problems  of  just  what  constitutes  in- 
terstate commerce  as  applied  to  the  particu- 
lar business  in  hand,  and  what  constitutes 
"  doing  business  "  in  a  state  so  as  to  con- 
titute  "  intrastate "  commerce  subject  to 
state  and  local  taxation,  must  be  weighed 
and  decided.  Saving  or  reduction  of  in- 
heritance taxes  by  the  creation  of  voluntary 
trusts  or  by  the  organization  of  holding 
corporations  involves  knowledge  of  the  laws 
of  many  states  and  their  construction  by 
the  courts.     These  are  mere  instances  of 


situations  to  which  counsel  can  bring  a 
point  of  view  of  benefit  to  tax  payers.  But 
l)ecause  of  the  fact  that  the  ordinary  busi- 
ness man  and  the  smaller  corporation  does 
not  employ  counsel  as  regular  adjuncts  to 
their  businesses,  they  are  deprived  of  the 
advice  in  the  advance  of  action  so  neces- 
sary to  tax  saving  or  effective  tax  avoid- 
ance. The  situation  is  not  unlike  that  of 
our  health.  Going  to  doctors  after  we  are 
sick  is  not  nearly  so  conducive  to  a  long 
life  as  consultation  in  advance  and  while 
we  are  in  good  health.  Just  as  the  Life 
Extension  Institute  has  met  this  situation 
by  regular  examinations  and  recommenda- 
tions, attorneys  skilled  in  tax  matters  should 
be  consulted  from  time  to  time  with  respect 
to  taxation.  This  should  be  done  in  ad- 
vance of  the  time  for  tax  returns  and  be- 
fore a  business  or  reorganization  has  been 
embarked  in  a  particular  form  or  in  a  par- 
ticular taxing  district.  A  tax  survey  or 
analysis  of  a  given  situation  is  today  an 
incident  of  a  carefully  conducted  business 
just  as  necessary  as  insurance.  Those  who 
do  not  take  these  precautions  are  certain  to 
be  burdened  with  a  larger  proportionate 
share  of  the  public  expense  than  are  those 
who  take  both  time  and  taxes  by  the  fore- 
lock. 


DEBT  LIMITATION  LAWS  OF  OHIO 

R.   E.   MILES 
Director,  Institute  of  Public  Efficiency 

An  address  before  the  Second  Conference  of  the  Ohio  Tax  Association 


Mr.  Chairman: 

I  think  you  will  share  with  me  the  feel- 
ing that  it  is  a  distinct  pleasure  to  be  able 
once  in  a  while  in  the  discussion  of  ques- 
tions of  finance  and  taxation  in  Ohio  to 
discuss  a  forward  step  as  an  accomplished 
fact,  instead  of  something  which  we  hope 
to  see,  if  we  have  reasonably  good  luck, 
some  time.  In  my  judgment,  the  Griswold 
law  passed  at  the  last  session  of  the  legis- 
lature is  a  constructive  step  of  great  im- 
portance. I  can  say  with  perfect  freedom, 
because  the  fundamentals  of  that  law  were 
recommended  by  the  joint  committee  on 
taxation  of  the  previous  general  assembly 
in  a  report  which  I  hope  most  of  you  have 


read,  but  which  has  received  considerably 
less  attention  than  it  merits. 

When  we  were  going  to  school  we  were 
taught  in  physics  classes  that  action  tends 
to  follow  the  line  of  least  resistance.  That 
principle  has  applications  outside  of  the 
field  of  physics.  I  think  various  illustra- 
tions will  occur  to  you  in  the  field  of  pul)lic 
affairs.  Some  public  officials  in  the  past 
seem  to  have  been  inspired  with  the  thought 
they  could  furnish  to  the  people  that  which 
the  people  wanted  in  the  way  of  additional 
services  and  improvements,  without,  at  the 
same  time,  inconveniencing  the  public  by 
compelling  payment  at  the  full  rate  at  the 
regular    and    proper    time.      Pleafie   don't 
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misunderstand  me  to  imply  that  this  was  a 
general  practice.  It  was  not,  but  it  seems 
to  have  appealed  to  some.  The  device 
adopted  was  a  very  simple  one  —  that  of 
borrowing  money  for  these  additional  ser- 
vices or  improvements,  and  then  conveni- 
ently omitting  to  place  any  provision  in 
the  tax  levy  for  a  sinking  fund.  When 
the  bonds  became  due  —  refund.  Let  the 
next  man  do  the  worrying.  Now  that  was 
not  a  general  practice,  but  apparently  it 
was  indulged  in  sufficiently  to  attract  the 
attention  of  the  constitutional  convention 
in  1912,  which  framed  a  provision,  later 
adopted,  requiring  all  bond-issuing  legisla- 
tion to  contain  at  the  same  time  a  provision 
for  proper  sinking  fimd  and  interest  levies. 

About  that  time,  however,  a  new  set  of 
forces  began  to  work.  In  1910  the  Smith 
Law  had  been  passed.  Up  to  that  time 
there  had  been,  as  you  recall,  tax-limit  laws 
laws  of  a  more  or  less  fragmentary  char- 
acter— limitations  upon  the  power  of  tax- 
ing districts  to  tax  for  certain  purposes 
specified  ;  but  those  limitations  on  the  whole 
were  rather  loose  and  did  not  prevent  the 
taxing  districts  fom  levying  in  most  cases 
what  they  felt  to  be  necessary  to  carry  on 
their  operations.  I  was  then  living  in  one 
of  the  cities  of  the  state,  and  I  recall  that 
previous  to  the  passage  of  the  Smith  Law, 
the  effective  curb  upon  tax  rates  was  not 
statutory,  but  was  public  opinion. 

With  the  passage  of  the  Smith  Law, 
however,  a  different  situation  began.  You 
had  then,  side  by  side,  the  Smith  Law  on 
one  hand  and  certain  debt  limitation  laws 
on  the  other.  The  Smith  Law  limitations 
were  very  much  more  drastic  and  tight- 
fitting  than  anything  had  been  before  in 
the  way  of  tax  limitation.  On  the  other 
hand,  the  debt  limitation  laws  were  of  this 
character.  They  applied  in  two  ways — 
first  to  amount,  and  second  to  purpose.  In 
1910,  municipalities  had  only  such  powers 
to  borrow  money  as  were  expressly  granted 
by  legislative  action,  and  consequently  the 
purposes  for  which  borrowing  might  be 
resorted  to  were  to  be  found  in  the  statutes 
containing  those  express  authorizations. 
After  the  constitutional  amendment  of 
'  1912,  relating  to  home  rule  in  municipali- 
ties, that  situation  was  changed  so  far  as 
-  charter  cities  were  concerned.  The  power 
of  the  legislature  to  impose  limitations 
upon  the  different  purposes  for  which 
money  might  be  borrowed  by  a  home  rule 


municipality  was  thereupon  taken  away,  al- 
though the  cities  did  not  discover  that  until 
the  case  from  Toledo  was  decided  in  which 
it  was  held  that  the  power  of  the  legisla- 
ture to  restrict  the  borrowing  of  home  rule 
municipalities  was  limited  to  amounts  and 
did  not  apply  to  purposes. 

Under  those  conditions,  then,  you  had 
side  by  side  the  Smith  Law  tax  limitation 
and  the  laws  imposing  certain  limitations 
upon  indebtedness.  Before  long  the  pres- 
sure began  to  be  felt.  The  taxing  dis- 
tricts which  found  themselves  up  against 
the  limitations  of  the  Smith  Law  !)egan  to 
look  about  to  see  how  they  could  find  the 
money  with  which  to  provide  the  services 
and  improvements  which  were  demanded, 
and  their  eyes  turned  to  the  possibility  of 
borrowing.  They  found  various  ways  by 
which  borrowing  could  be  resorted  to. 
Various  kinds  of  repairs  which,  strictly 
speaking,  should  be  financed  out  of  current 
income,  could  be  bonded.  If  worst  came 
to  worst,  one  could  resort  to  deficiency 
bonds  for  current  expenses,  and  that  is 
what  often  took  place  as  the  pressure 
against  current  income  became  greater  and 
greater.  I  sometimes  try  to  picture  the 
situation  like  this.  It  is  as  though  you  had 
two  boilers  side  by  side  connected  up  to- 
gether and  forming  part  of  the  same  circu- 
lation system  of  steam  or  water  or  what- 
ever it  may  be.  Let  your  pressure  increase 
in  that  system  and  the  outlet  is  going  to  be 
found  at  the  weakest  point.  In  this  case 
the  weakest  point  w-as  on  the  side  of  the 
debt  limitation  laws  and  the  collapse  came 
on  that  side. 

In  consequence,  we  have  seen  marked 
increase  in  the  public  indebtedness  of  tax- 
ing districts  in  Ohio.  I  have  a  few  charts 
here  which  illustrate  that  situation.*  The 
first  chart  covers  the  increase  in  the  public 
debt  of  the  taxing  districts  in  Ohio  for 
forty  years.  You  see  that  during  the  first 
ten  years  the  rate  of  increase  was  not 
great;  during  the  next  ten  years  a  little 
greater;  during  the  third  ten  years  still 
greater;  and  during  the  fourth  ten  years 
very  much  greater.  As  a  matter  of  fact, 
the  amount  of  increase  in  the  public  debt 
of  the  taxing  districts  of  Ohio  during  the 
last  ten  years  was  over  twice  as  great  as  it 
had  been  during  the  previous  thirty  years 
put  together.     In  1920  it  reached  the  high- 
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water  mark  of  five  hundred  and  ten  mil- 
lion dollars,  although  it  started  in  1880 
■with  forty-one  millions.  This  next  chart 
shows  the  relative  increase  of  population 
valuation  of  taxable  property  as  listed,  and 
public  debt  during  the  same  period.  From 
1880  to  1920  the  population  increased 
eighty  per  cent ;  the  valuation  of  taxable 
property  increased  five  hundred  and  eighty- 
five  per  cent ;  and  the  public  debt  increased 
eleven  hundred  and  thirty-eight  per  cent. 
I  wish  to  make  myself  perfectly  clear  that 
the  increase  of  five  hundred  eighty-five  per 
cent  in  taxable  property  does  not  represent 
the  increase  of  actually  existing  property 
in  the  state,  but  the  increase  in  the  amount 
actually  and  officially  listed — the  only  fig- 
ures that  are  available. 

Now  this  condition  of  affairs  began 
after  a  time  to  reflect  itself  in  the  current 
tax  rates.  I  have  here  what  we  call  a  sky- 
line of  Ohio  cities.  It  shows  the  percentage 
of  the  1920  tax  dollar  in  each  city  required 
for  sinking  fund  and  interest  purposes. 
The  average  for  all  cities  in  the  state  was 
forty-nine.  It  varied  from  Youngstown, 
the  lowest,  which  was  nine,  to  Mansfield 
which  was  eighty-six.  In  Mansfield  dur- 
ing that  particular  year  there  were  only 
fourteen  cents  out  of  every  dollar  of  taxa- 
tion of  the  general  tax  left  for  ordinary 
operating  expenses.  The  Municipal  Re- 
search Bureau  of  Cleveland  reported  in 
1920  that  since  1914  something  over 
twelve  million  dollars  had  been  borrowed 
by  that  city  to  cover  current  expenses  and 
deficiencies.  It  was  not  possible  to  get  the 
exact  significance  of  the  enormous  increase 
in  public  indebtedness  because  figures  are 
not  available  to  show  how  much  of  the  in- 
debtedness is  self-sustaining  debt  of  public 
utilities,  or  how  much  was  represented  by 
substantial  assets  in  the  way  of  permanent 
improvements,  and  how  much  created 
simply  to  meet  current  expense  deficiencies ; 
but  we  arrive  at  the  conclusion  that  such  a 
sharp  increase  in  the  public  debt  has  meant 
a  considerable  amount  of  improper  finan- 
cing of  some  sort. 

When  this  situation  became  clear,  there 
was  a  demand  for  some  effective  means  of 
limiting  debt.  The  joint  committee  on 
taxation  of  the  previous  general  assemlily 
had  pointed  out  this  need  quite  definitely 
and  had  recommended  a  provision  for  that 
purpose.  When  it  came  to  the  point  of 
drafting    such    a    provision,    the    question 


arose  —  in  what  terms  shall  it  be  put? — 
shall  it  be  put  in  terms  of  amount  only? 
In  the  debate  it  was  urged  that  a  one  per 
cent  indebtedness  of  a  tax  district  would  be 
bad  if  that  one  per  cent  represented  bor- 
rowing for  current  expenses.  On  the  other 
hand,  a  taxing  district  might  borrow  up  to 
perhaps  five  per  cent  of  its  valuation  with- 
out being  subject  to  criticism  if  that  out- 
standing indebtedness  was  repreented  by 
substantial  permanent  assets.  The  measure 
as  finally  drafted  was  therefore  based  upon 
two  principles :  first,  borrowing  must  not 
be  resorted  to  for  current  expenses  with 
the  exception  of  certain  unforseeable  emer- 
gencies ;  second,  it  must  not  cover  a  longer 
period  of  time  than  the  improvements  to  be 
financed.  Long-term  bonds  must  not  be 
issued  for  short-term  assets.  Those  are  the 
two  fundamental  principles  of  the  Griswold 
Law. 

I  would  like  to  speak  to  you  on  one  or 
two  aspects  of  this  law  with  relation  to 
other  matters.  I  dwelt  at  some  length 
upon  the  relation  of  the  debt  limitation 
laws  to  the  tax  limitation  laws,  and  I  hope 
we  may  all  keep  this  relation  in  mind  for 
the  next  few  years.  Experience  has  shown 
that  any  sort  of  limitation  laws,  whether 
tax  limitation  or  debt  limitation,  are  liable 
to  be  amended  and  weakend.  Pressure  is 
brought  to  amend  any  sort  of  limitation 
law  that  is  restrictive.  The  question  before 
us  is,  which  side  of  this  limitation  legisla- 
tion shall  we  amend,  the  limitation  of  taxes 
or  the  limitation  of  debt?  1  wish  to  urge 
as  strongly  as  I  can  that  we  stand  firmly 
On  retaining  the  principle  of  debt  limitation 
unimpaired.  We  should  stand  firmly  on 
the  principle  of  paying  as  we  go.  Let  us 
not  resort  to  borrowing  for  current  ex- 
penses, or  issue  long-term  bonds  for  short- 
term  assets.  Whatever  amendments  we 
need  to  make  in  the  limitation  legislation 
of  Ohio,  I  urge  that  w^e  make  them  in  con- 
nection with  the  limitation  upon  current 
taxes.  That  is  where  the  elasticity  belongs 
— not  on  the  side  of  borrowing. 

The  Smith  Law  as  it  stands  today  is  only 
a  remnant,  so  far  as  its  effectiveness  is 
concerned.  The  Smith  Law  started  with 
six  sections.  There  have  been  eight  ses- 
sions, special  and  general,  of  the  general 
assembly  since  that  time.  There  have  been 
only  two  of  those  sessions  at  which  some 
one  of  the  sections  of  the  original  Smith 
Law  has  not  been  amended  or  supplemented, 
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to  say  nothing  of  other  special  laws  that 
affect  this  law  in  its  operation.  The  Smith 
Law  today  consists  of  twenty-one  sections, 
only  one  of  which  remains  in  the  original 
form.  In  1911,  the  first  year  after  the 
Smith  Law  took  effect,  about  a  dozen  cities 
had  a  tax  rate  below  the  "  one  per  cent  ", 
and  all  the  cities  had  a  tax  rate  under  one 
and  one-half  per  cent.  But  in  1921  there 
was  only  one  city  of  the  ninety-four  in  the 
state  which  had  a  tax  rate  under  one  and 
one-half  per  cent,  and  two-thirds  of  them 
had  rates  over  two  per  cent.  I  think  the 
friends  of  tax  limitation  would  have  to 
agree  that  the  Smith  Law  and  its  various 
amendments  and  modifications  has  become 
a  hopeless  muddle.  In  order  to  preserve 
the  principle,  we  should  wipe  this  law  off 
the  books  entirely  and  begin  all  over  again. 
I  am  saying  all  this  in  connection  with  debt 
limitation,  because  I  want  to  urge  upon  you 
that  the  flexibility  and  relief  that  is  needed 
should  be  in  amending  and  changing  our 
tax  limitation  laws  and  not  in  impairing 
our  debt  limitations. 

May  I  call  your  attention  to  some  of  the 
language  of  the  special  joint  tax  committee 
on  that  point  in  1919?  That  committee 
commented  on  the  problem  as  follows: 
"  The  excessive  emphasis  upon  tax  rate 
limitations  which  has  followed  the  exalta- 
tion of  the  Smith  Law  has  led  to  a  corres- 
ponding indifference  to  the  facts  relating 
to  the  creation  of  debts,  when  as  a  matter 
of  sound  financial  practice  the  extremity  of 
emphasis  should  be  upon  the  debt  limit 
rather  than  upon  the  tax  limit.  It  has 
generally  been  fund  to  be  true  that  when 
debt  limits  and  tax  limits  conflict,  the  for- 
mer yield  first,  for  the  simple  reason  that 
people  naturally  prefer  to  postpone  the  dav 
of  pajmient  and  are  inclined  to  take  full 
advantage  of  such  opportunities  as  are  af- 
forded them  by  weak  debt  limits.  Greater 
emphasis  should  be  placed  upon  debt  limi- 
tation, which  means  less  should  be  given  to 
tax  limitation,  on  the  theory  that  it  matters 
little  how  much  a  community  is  spending, 
providing  it  is  paying  its  way  as  it  goes." 
Gentlemen,  I  think  that  is  a  very  sound 
recommendation  —  one  which  we  should 
bear  in  mind  in  future  discussion. 

There  is  one  other  principle  of  which  I 


should  like  to  speak.  It  is  sometimes  quite 
difficult  to  avoid  a  situation  in  which  bor- 
rowing seems  the  only  way  out.  Such  a 
situation  as  I  have  in  mind  is  when  a  fiscal 
year  is  begun  with  insufficient  income  to 
carry  through  the  year,  and  the  policy  is 
followed  of  riding  along  at  full  rate  for  a 
part  of  the  year  in  the  hope  that  "  some- 
thing will  turn  up  ".  If  "  something  " 
doesn't  turn  up,  then  later  in  the  year  the 
point  is  reached  where  the  whole  works 
have  to  stop  unless  some  way  is  found  of 
getting  through.  The  way  which  has  been 
often  found  in  the  past  has  been  through 
borrowing,  but  it  will  not  be  so  easy  now. 
I  am  calling  this  to  your  attention,  partly 
as  a  matter  of  policy  that  such  a  "  jam  " 
should  be  avoided,  and  partly  to  suggest 
that  by  way  of  reenforcing  the  debt  limi- 
tation law  we  need  to  take  another  step — 
the  establishment  of  a  sound,  thorough- 
going budget  system  in  our  taxing  districts 
— a  system  which  will  involve  balancing  up 
at  the  beginning  of  each  fiscal  year  to 
ascertain  the  available  income  that  can  be 
applied  to  that  year,  and  planning  the  ex- 
penditures accordingly.  Doing  it  in  the 
open  so  that  the  public  understands  the 
whole  process  will  do  a  great  deal  to  bring 
about  public  support  for  a  sound  fiscal 
policy.  It  is  impossible  to  plan  such  a 
budget  system  as  that  scientifically  until  we 
have  some  readjustment  in  our  present 
chaotic  condition  of  fiscal  years  in  the 
state.  We  have  all  sorts  of  fiscal  years, 
and  their  relation  to  the  taxing  machinery 
is  in  some  cases  very  awkward.  I  point 
this  out  to  you  at  this  time  as  being  the 
next  logical  step  to  take  in  support  of  the 
debt  limitation  laws  and  also  in  the  interest 
of  better  methods  of  public  finance  in  the 
state.  If  we  can  maintain  a  sound  debt 
limitation  law,  supported  by  a  scientific 
budget  system  which  is  not  hampered  too 
greatly  by  the  constant  need  of  referring 
to  the  people  for  favorable  votes  of  taxes 
for  established  functions  of  government,  I 
think  we  shall  be  quite  a  distance  out  of 
the  woods  in  our  financial  troubles.  It  will 
not  be  the  solution  of  the  taxable  question, 
but  it  will  make  our  financial  situation 
very  much  better. 
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HEARINGS    ON  THE   McFADDEN    BILL,  RELATIVE 
TO  A  TAX  ON  NATIONAL  BANKS 

WALTER  W.   LAW,  JR. 
President,  New  York  State  Tax  Commission 


The  hearing  on  this  bill  continued  for 
five  days,  namely,  the  26th  and  27th  of 
January,  at  which  time  the  hearing  was 
adjourned  at  the  request  of  the  American 
Bankers'  Association,  and  was  resumed 
during  February  7th,  8th  and  9th.  A  very 
extended  discussion  took  place,  the  advo- 
cates of  the  bill  being  the  tax  commissioners 
from  about  seven  states,  including  Minne- 
sota, Wisconsin,  Indiana,  Maryland,  Massa- 
chusetts. Rhode  Island  and  New  York.  In 
opposition  to  the  bill  there  were  some  twenty 
speakers,  including  bankers  from  different 
parts  of  the  country  and  attorneys  at  pres- 
ent engaged  in  litigations  for  recovering  for 
national  banks  taxes  heretofore  paid.  No 
bankers  appeared  in  favor  of  the  bill  but 
a  nvmiber  wrote  letters  favoring  the  bill, 
some  of  which  were  put  in  the  record.  The 
attention  given  to  the  matter  by  the  mem- 
bers of  the  committee  was  remarkable. 
During  all  the  time  that  the  hearing  was 
in  progress  a  large  proportion  of  the  mem- 
bers of  the  committee  were  in  attendance 
and  followed  the  arguments  very  closely 
and  frequently  interrupted  with  questions 
which  were  designed  to  bring  out  the  facts 
and  the  views  of  the  speakers  and  which 
revealed  a  very  clear  grasp  of  the  situation 
by  the  members  of  the  committee. 

The  history  of  the  preparation  of  the  bill 
and  the  reasons  which  led  up  to  its  intro- 
duction have  been  reviewed  in  these  pages 
and  do  not  need  to  be  referred  to  again. 
The  arguments  of  the  opponents  of  the  bill 
may  be  stunmarized  as  follows: 

1.  That  there  is  a  marked  tendency  of 
the  national  banks  to  surrender  their  na- 
tional charters  and  continue  to  do  busi- 
ness as  state  banks ;  that  one  of  the  few  in- 
ducements to  remain  as  national  banks  is 
the  protection  afforded  by  section  5219  and 
that  to  curtail  the  scope  of  this  protection 
would  have  the  effect  of  lessening  still  more 
the  niunber  of  national  banks  and  endanger 
the  very  existence  of  the  federal  reserve 
system ;  that  the  federal  reserve  system  is  an 


essential  agency  of  the  national  government 
and  to  threaten  its  integrity  would  be  a 
calamity,  and,  for  the  purpose  of  preserv- 
ing the  system.  Congress  should  not  take 
anything  from  the  protection  now  afforded 
by  section  5219. 

It  seemed  to  the  writer  that  facts  brought 
out  at  the  hearing  showed  that  the  tendency 
of  national  banks  to  seek  state  charters  re- 
sults from  other  causes  than  those  involved 
in  the  matter  before  the  committee.  It  re- 
sults from  the  broader  powers  which  are 
granted  by  the  state  charters,  namely,  the 
privilege  of  establishing  branch  banks  with- 
in the  city  and  county  and  the  broader  trust 
powers  which  state  banks  enjoy.  The 
chairman  stated  that  bills  dealing  with 
these  matters  were  now  before  the  com- 
mittee and  that  he  was  interested  in  hear- 
ing remarks  of  the  bankers  as  to  desirability 
of  changing  the  National  Bank  Act  in  these 
particulars.  Should  these  changes  be  made, 
it  would  seem  that  national  bank^  could 
not  object  to  being  on  the  same  basis  as 
regards  taxation  as  state  banks. 

2.  The  second  objection  was  that  the 
class  in  which  it  is  proposed  in  the  Mc- 
Fadden  bill  to  place  national  banks,  namely, 
a  class  consisting  of  national  banks,  state 
banks  and  trust  companies  doing  a  bank- 
ing business,  is  too  small  and  would  lead 
to  oppressive  taxation,  for  the  reason  that 
these  three  classes  of  institutions  could  not 
command  sufficient  influence  or  a  sufficient 
number  of  votes  to  protect  themselves 
against  unjust  and  oppressive  taxing  pro- 
visions. 

It  is  difficult  to  believe  that  any  legis- 
lature needs  to  be  restrained  from  imposing 
oppressive  or  discriminating  levies  against 
all  the  banks  within  its  state.  Representa- 
tive government  has  thus  far  justified  itself 
as  a  conservative  method  of  conducting 
public  affairs  in  sympathy  with  the  ideas 
of  the  people  as  a  whole.  It  is  inconceiv- 
able that  the  people  of  a  state  should  take 
a   hostile   attitude   toward   all   its   citizens 
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who  are  officers,  stockholders  and  patrons 
of  its  banks,  including  its  most  representa- 
tive and  influential  inhabitants.  No  other 
class  of  property  has  ever  sought  to  secure 
such  a  special  protection  from  taxation,  and 
for  one  hundred  and  forty  years  all  kinds 
of  property  in  this  country  have  enjoyed  the 
equal  protection  of  the  law,  including  sub- 
stantial equality  in  the  matter  of  taxation. 
Ownership  of  real  estate  is  spread  over 
probably  a  greater  number  of  citizens  than 
the  ownership  of  any  other  class  of  prop- 
erty. And  yet  in  the  country  as  a  whole  a 
heavier  tax  burden  is  probably  imposed 
upon  real  estate  than  upon  banks  or  any 
other  class  of  property.  If  the  burden 
upon  banks  should  be  limited  by  that  im- 
posed upon  real  estate  it  would  probably 
lead  to  increasing  the  load  upon  banks. 

The  opponents  of  the  bill  were  urged  to 
give  examples  of  hostile  and  oppressive  at- 
titudes on  the  part  of  state  legislatures. 
The  only  tangible  instance  that  was  given 
was  the  experience  of  banks  in  North 
Dakota  during  the  past  three  or  four  years. 
The  principal  event  in  this  episode  was  the 
establishing  by  the  state  of  North  Dakota 
of  a  bank  owned  by  and  operated  on  behalf 
of  the  state  and  which  was,  therefore, 
exempt  from  all  taxation,  and  the  removal 
to  this  state  bank  of  the  state  deposits 
therefore  held  by  national  banks. 

The  history  of  the  North  Dakota  ex- 
perience during  the  last  three  or  four  years 
is  familiar  to  most  students  of  taxation.  It 
may  be  said  that  North  Dakota  has  passed 
through  a  mild  political  revolution,  the 
causes  for  which,  however,  were  not  di- 
rectly connected  with  any  question  of  bank- 
ing. The  principal  grievance  of  the  voters 
of  that  state  was  caused  by  the  failure  of 
either  political  party  to  fulfill  its  oft  re- 
peated pledge  of  erecting  state-owned  grain 
elevators. 

Undoubtedly  serious  abuses  had  grown 
up  in  party  management  and  control  and 
against  these  the  new  movement  was  a 
vigorous  protest.  The  voters  knew  they 
were  dissatisfied  with  existing  conditions. 
They  may  have  been  wrong  in  the  remedies 
that  they  sought,  and  possibly  in  the  way 
that  they  went  about  seeking  these  remedies. 
The  establishment  of  a  state  bank  was 
merely  one  of  the  methods  which  they 
thought  held  out  promise  of  better  condi- 
tions. There  is  abundant  evidence  that  the 
mistakes  that  were  made  are  now  apparent 


to  the  voters  of  North  Dakota,  that  the 
experiment  in  state  banking  is  conceded  to 
have  proven  a  disappointment  and  that  the 
state  bank  of  North  Dakota  will  soon  cease 
to  do  business  and  the  national  banks  will 
perform  their  normal  functions  again  as 
heretofore.  As  one  member  of  the  com- 
mittee put  it,  a  case  of  political  measles 
runs  its  course  and  comes  to  a  natural  end 
very  much  as  any  other  case  of  measles 
does. 

3.  The  third  objection  was  the  validation 
clause.  Some  attorneys  for  banks  claim 
that  as  the  banks  had  instituted  suits  for 
the  recovery  of  taxes  already  paid,  they 
had  a  vested  right  to  continue  such  suits 
and  to  avail  themselves  of  whatever  benefit 
might  result  therefrom.  This  matter  how- 
ever has  been  already  passed  upon  by  the 
Courts,  a  clear  case  in  point  being  Grim  v. 
Weissenberg  School  District,  57  Penn  State 
Rep.  433,  435,  where  the  court  states: 

"  If  an  act  of  Assembly  be  within  the  legitimate 
scope  of  legislative  power,  it  is  not  a  valid  ob- 
jection that  it  divest  vested  rights.  If  the  use  is 
public,  if  it  is  taxation,  the  rule  against  divesting 
vested  rights  for  private  benefit  does  not  apply." 

This  case  was  cited  with  approval  in  U.  S. 
V.  Heinszen,  206  U.  S.  370,  372. 

4.  The  opponents  of  the  bill  objected  to 
permitting  a  tax  against  the  value  of  the 
shares  or  the  income  of  the  bank  and,  in 
addition,  a  personal  income  tax  which 
should  include  the  dividends  on  bank  shares 
as  taxable  income.  They  stated  that  they 
preferred  to  have  section  5219  remain  in  its 
present  form  and  not  altered  at  all  but  that, 
if  any  change  should  be  made,  they  would 
suggest  that  it  should  not  go  beyond  a 
provision  permitting,  in  place  of  the  tax 
on  the  value  of  shares,  a  tax  aga'nst  the 
shareholders,  based  on  the  net  income  of  the 
banks,  whether  such  income  were  distri- 
buted to  the  shareholders  or  not.  the  tax 
being  payable  by  the  bank  as  an  agent  for 
the  shareholders. 

The  present  tax  mea:sured  by  the  value  of 
the  shares,  while  it  is  technically  a  tax 
against  the  shares  held  by  individuals  is,  in 
practice,  paid  by  the  bank  and  charged 
against  its  operating  expenses.  It  is  there- 
fore essentially  a  tax  upon  the  corporation 
or  a  business  or  excise  tax.  It  is  ulti- 
mately passed  on  to  the  customers  of  the 
bank.  A  tax  measured  by  the  net  income 
of   the  Ijank   would   also  be   essentially   a 
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business  or  excise  law.  There  is  a  broad 
distinction  between  such  a  tax  and  an  in- 
dividual income  tax  where  the  dividends 
from  bank  shares  are  included  as  taxable 
income.  There  is  no  reason  why  the  two 
should  not  be  imposed  at  the  same  time. 

The  income  tax  has  proven  itself  a  valu- 
able addition  to  the  taxing  system  of  the 
states.  It  has  probably  come  to  stay  and 
is  from  time  to  time  being  adopted  by  addi- 
tional states.  It  should  be  levied  upon  the 
broadest  possible  base.     It  should  include 


income  from  all  sources.  The  proposal  to 
amend  the  United  States  Constitution  so 
as  to  deny  to  future  issues  of  public  securi- 
ties the  tax  exemption  feature  is  a  move 
in  the  right  direction.  Unless  a  tax  rests 
upon  a  broad  basis  the  rate  cannot  be  low. 
The  rate  should  be  low  in  order  to  secure 
equality  and  minimize  attempts  at  evasion. 
At  the  close  of  the  hearing  the  chairman 
stated  that  a  bill  will  be  reported  soon  by 
the  committee  but  did  not  give  any  inti- 
mation as  to  what  the  bill  will  contain. 


THE  SALES  TAX 


CHESTER  A.  JORDAN 
Portland,  Maine 


Mr.  Jules  S.  Bache  wTiting  in  The 
Nation's  Business  of  October  1921  has 
stated  the  case  of  the  Sales  Tax  proponents 
with  ability  and  sincerity.  It  does  seem, 
however,  that  much  that  Mr.  Bache  says  is 
in  the  nature  of  assertion  without  sufficient 
explanation  to  satisfy  an  inquiring  mind. 
Thus  he  makes  the  broad  statement  that  a 
"  consumption  tax  does  not  differentiate 
between  the  wealthy  and  those  of  moderate 
means."  The  question,  however,  which 
naturally  is  uppermost  in  most  minds  is 
whether  the  tax  bears  on  rich  or  poor  in 
fair  proportion.  It  is  quite  certain  that  a 
general  turnover  sales  tax  or  any  commodity 
sales  tax  would  impose  no  proportionate 
direct  burden  on  the  rich  on  account  of 
their  enjojTnent  of  luxurious  service  of  at- 
tendants such  as  butlers,  maids,  chauffeurs, 
valets,  gardeners,  cooks,  nurses,  governesses, 
hunting  guides,  yacht  crews,  and  so  on ; 
also  it  appears  that  some  of  the  luxurious 
food  or  clothing  enjoyed  by  the  rich  would 
be  subjected  to  fewer  manufacturing  pro- 
cesses and  sales  or  re-sales  than  would  be 
the  case  with  the  common  necessities  of  the 
poorer  classes.  Thus  under  a  turnover 
sales  tax  a  fresh  lobster  would  not  have 
been  subjected  to  anywhere  near  the  turn- 
over taxes  that  would  be  the  case  with 
coarser  canned  foods ;  neither  would  an 
expensive  fur  garment  or  custom-made  cloth 
garment  have  been  subjected  to  the  turn- 
over sales   taxes   that   would   bear   on   the 


great  volume  of  manufactured  clothing 
used  by  the  poor. 

There  does  not  seem  to  be  agreement 
among  the  proponents  of  sales  taxes  as  to 
the  form  of  such  a  tax  which  is  most  desir- 
able. The  general  turnover  sales  tax  is 
mentioned  as  is  also  the  manufacturer's  and 
producer's  sales  tax  and  others.  In  these 
circumstances  it  is  difficult  to  make  an  ap- 
proximate estimate  of  the  burden  that  sales 
taxes  would  impose  on  families  in  contrast- 
ing financial  circmiistances.  However,  as 
Mr.  Bache  estimates  that  the  average  bur- 
den to  be  added  to  the  cost  of  things  would 
not  be  over  3^%  and  Senator  Smoot's 
manufacturers'  and  producers'  sales  tax  bill 
contemplates  a  3%  levy,  it  may  be  helpful 
to  undertake  a  rough  estimate  of  a  3%  sales 
tax  burden  on  families  with  income  and 
expenses  as  hereinbelow  stated.  The  first 
family  is  assumed  to  enjoy  an  income  from 
tax  exempt  securities  of  $20,000.00  and  the 
earned  income  of  the  second  is,  say,  $2,- 
000.  Each  family  is  assvmied  to  have  five 
members. 

In  the  second  case  the  tax  amounts  to  3 
cents  on  the  dollar  of  income  or  about  70% 
more  tax  on  income  than  would  be  paid  by 
the  $20,000  family.  Of  course  it  may  very 
well  be  that  a  considerable  amount  of  the 
purchases  of  the  well-to-do  family  would 
be  of  articles  subjected  to  fewer  turnover 
sales  taxes  but  this  has  not  been  taken  into 
consideration  though  it  would  undoubtedly 
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make  the  disparity  somewhat  greater  in 
favor  of  the  well-to-do.  It  will  also  be 
noted  that  no  sales  tax  has  been  estimated 
against  capital  investments  as  undoubtedly 
such  taxes  would  be  passed  on  to  the  con- 
sumers of  the  products  of  such  investment. 
Thus  a  3%  sales  tax  on  tenement  property 
building  material  would  ultimately  be  paid 


well  said  that  daily  carfare  or  lunches  or 
food  cost  and  so  on  do  not  constitute  a 
burden.  Perhaps  an  outstanding  character- 
istic of  our  people  is  an  intelligent  realiza- 
tion of  cause  and  effect  and  a  thirst  for 
righteous  fairness  or  correct  principles  of 
justice  and  equality.  Our  history  has  so 
conclusively  demonstrated  this  characteris- 


FiRST  Family 

Amount 

Income  from  tax  exempt  securities $20,000.00 

Expenses 

Food.    ...                                 2,000.00                   3% 

Manufacturid  Clothing                   1,000.00                   «' 

Custom  Made  Clothing,  Material 300.00                   " 

Custom  Made  Clothing,  Labor  Cost 300.00                    " 

Habitation  Repairs,  upkeep,  lighung  and  heating 3.000.00                   " 

Servants        ...                          ...                 2,500.00 

Automobile  Repairs  and  Upkeep,  Material 500.00                   " 

"                  •.          «t          li         Labor 1,00000 

Vacation  guides  and  special  amusement  service 5°Q  00 

Aniu-sements,  tickets,  etc 500  00                   " 

Taxes 1,000.00 

Charity  Purchases 2,000.00                   " 

Mi.scellaneous 2,000.00                   " 

Saved  and  Invested 3,400.00 

Totals $20,000.00 

This  is  equivalent  to  a  tax  rate  of  1.79  cents  on  the  dollar  of  income. 

Second  Family 

Anount 

Earned  Income $2,000.00 

Expenses 

Food 720  00                   3  ^ 

Clothing 500.00                   " 

Rent,  heat,  and  light 600.00                   " 

Miscellaneous 180  co                   " 

Totals $2,000.00 

The  tax  in  this  case  is  3.0  cents  on  the    dollar  of  income. 


Tax 
None 

$60.00 

30.00 

9.00 

9.00 

90.00 

No  Tax 
15.00 

No  Tax 

No  Tax 
25.00 

No  Tax 
60.00 
60.00 

No  Tax 

$358.00 


Tax 
None 

$21.60 

15.00 

18.00 

5.40 

$60.00 


by  the  tenants.  Also  the  proponents  of 
sales  taxes  have  not  given  the  public  a  very 
clear  impression  of  the  treatment  of  sales 
of  services  of  dressmakers,  odd  job  work- 
ers, small  labor  contractors,  repair  men,  and 
so  on.  If  such  sales  were  not  taxed, 
obviously  the  burden  on  the  w^ell-to-do 
would  be  somewhat  lessened  and  the  dis- 
parity between  rich  and  poor  would  be 
further  increased. 

Mr.  Bache  states  that  the  sales  tax  would 
not  be  a  burden  since  it  would  be  so  small 
that  no  one  would  feel  it.  This  seems 
hardly  a  satisfying  argument  for  the  aver- 
age intelligence  of  our  moderately  circum- 
stanced  people.      It   might   be   almost   as 


tic  by  way  of  incidents  like  the  Boston  Tea 
Party  that  it  is  hardly  worth  while  to  allege 
that  cunningly  attempted  concealment  of 
tax  burden  is  a  virtue. 

Mr.  Bache  evidently  recognizes  a  degree 
of  disparity  of  burden  between  rich  and 
poor  in  saying  that  the  higher  income 
people  would  rarely,  of  course,  pay  as  much 
in  proportion ;  but  he  goes  on  to  say,  how- 
ever, that  the  income  tax  would  equalize 
this  situation  and  provide  for  tax  payment 
in  proportion  to  wealth.  But  earlier  in  his 
article  Mr.  Bache  stated  that  the  attempt  to 
place  proportionate  burden  on  the  rich  by 
means  of  the  excess  profits  taxes  and  sur- 
taxes on  incomes  had  failed  because  such 
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taxes  were  passed  on  to  the  ultimate  con- 
sumers. No  doubt  it  is  true  that  any  tax 
upon  the  income,  interest,  or  rental  derived 
from  property  investment  is  in  the  main 
borne  by  those  who  purchase  the  products 
or  benefits  of  such  investment.  Thus,  a 
tax  on  tenement  rentals  is  paid  by  the 
tenants.  A  tax  on  income  from  investment 
in  public  utilities  will  ultimately  be  paid  by 
those  who  purchase  the  products  of  such 
public  utilities.  A  tax  upon  income  de- 
rived from  investment  in  industrials  will  be 
ultimately  borne  by  those  who  purchase  the 
products  of  such  industrials.  So  the  in- 
come tax  can  hardly  be  depended  upon  to 
do  much  by  way  of  equalization  of  burden. 
It  may  even  be  claimed  that  income  taxes 
as  they  sift  down  to  the  consumers  oper- 
ate to  place  a  disproportionate  burden  upon 
the  poorer  consimiers  of  the  products  of 
industry.  Even  if  this  were  not  so,  the 
opportunity  presented  to  the  wealthy  to  de- 
rive their  income  scot-free  of  taxation  by 
investment  in  taji  exempt  securities  leaves 
no  room  to  claim  that  the  income  tax  will 
effectually  equalize  the  distribution  of  the 
burden. 

Mr.  Bache  states  that  the  Government 
collected  six  billions  of  taxes  in  1919  and 
says  that  he  is  very  sure  that  the  people 
w^ere  taxed  fifteen  billions  of  dollars  in  or- 
der that  the  Government  might  get  six  bil- 
lions. He  goes  on  to  say  that  it  has  been 
reliably  ascertained  that  23.2%  was  added 
to  the  cost  of  things  by  the  present  method 
of  taxation  and  that  cost  the  consumers  paid 
in  full.  Mr.  Bache  states  that  he  cannot 
prove  this.  Where  there  is  so  little  oppor- 
tunity to  demonstrate  the  reasonableness  of 
a  conclusion  that  such  vast  sums  were  col- 
lected from  the  people,  may  it  not  be  un- 
wise to  create  an  impression  that  nine  bil- 
lions of  dollars  were  spirited  into  unknown 
recipients'  possession  in  one  year?     Can  it 


be  possible  that  nine  billions  of  dollars 
could  have  thus  concentrated  itself  in  the 
hands  of  those  in  position  to  charge  more 
than  fair  prices?  If  the  23.2%  burden  was 
reliably  ascertained,  should  not  such  reli- 
able source  of  information  be  importuned 
to  disseminate  more  generally  the  informa- 
tion and  to  acknowledge  the  result  of  its 
work. 

It  does  not  appear  that  business  men  of 
this  country  can  claim  to  have  been  suffi- 
ciently well  posted  before  expressing  their 
opinions  in  the  recent  referendum  of  the- 
United  States  Chamber  of  Commerce  if 
their  conclusions  were  based  upon  state- 
ments which  they  had  no  opportunity  to 
satisfy  themselves  were  correct. 

Industry  should  be  allowed  to  function 
Avithout  clogging  or  confusing  taxation. 
Business  should  be  relieved  of  taxes  and  the 
burden  should  be  distributed  fairly  to  each 
individual.  He  should  know  how  much 
he  has  to  pay  and  be  made  to  pay  it  rather 
than  be  treated  as  an  ignorant  child  from 
whom  the  facts  should  be  withheld.  But 
it  has  not  yet  been  demonstrated  that  a 
turnover  sales  tax  or  a  manufacturers'  and 
producers'  sales  tax  will  accomplish  the 
relief  of  business  and  fair  distribution  of 
the  tax  burden  which  we  all  so  earnestly 
desire.  This  is  especially  apparent  if  we 
bear  in  mind  that  the  sales  tax  advocates 
contemplate  the  retention  of  taxes  on  in- 
comes with  all  the  resultant  complications 
attendant  upon  such  form  of  taxation.  In 
fact,  so  far  as  the  general  public  has  been 
informed,  it  would  almost  seem  as  though 
adoption  of  the  sales  taxes  superimposed 
upon  the  income  tax  might  be  like  jumping 
out  of  the  frying  pan  into  the  fire.  More 
publicity  and  calm,  dispassionate  explana- 
tion of  all  of  our  existent  or  proposed 
forms  of  taxation  seems  highly  desirable 
or  even  absolutely  necessary. 
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THE  PART  PLAYED  BY  THE  MOTOR  VEHICLE  IN 
HIGHWAY  FINANCING 

HARRY  MEIXELL 
Secretary  Motor  Vehicle  Conference  Committee 

An  Address  before  the  Annual  Meeting  of  the  American  Society  of  Civil  Engineers 


It  is  estimated  that  during  the  course  of 
the  present  year  the  United  States  Govern- 
ment, its  states,  the  counties  within  the 
states,  and  the  municipalities  within  the 
counties  will  combined  spend  fully  one  bil- 
lion dollars  for  highway  purposes.  These 
purposes  include  carrying  and  amortization 
charges  on  outstanding  highway  bonds;  ex- 
penses for  the  administration  of  highway 
departments;  maintenance  of  highways; 
construction  of  new  highways,  reconstruc- 
tion of  old  outworn  highways  and  the  regu- 
lation of  highway  traffic. 

Such  a  vast  expenditure  of  money  has 
been  made  necessary  and  desirable  because 
of  the  insistent  and  justifiable  demands  of 
ten  million  motor  vehicles  for  a  wide-flung 
net-work  of  stronger  and  better  highways, 
amalgamated  into  coordinating  National, 
state,  county  and  local  systems.  More  im- 
portant than  this,  these  vast  expenditures 
have  become  especially  necessary  and  desir- 
able because  only  through  them  can  the 
maximum  economic  development  of  the 
country  be  achieved.  For  no  matter  what 
we  may  think  or  say  regarding  the  relative 
importance  of  the  various  medituns  of  trans- 
portation, highways  are  always  the  immedi- 
ate stems  upon  which  farms,  factories, 
stores  and  homes  hang  as  leaves  taking 
nourishment  from  and  giving  it  to  the  whole 
tree  of  economic  growth. 

LAW-MAKERS   TOO   PRONE  TO   SINGLE  OUT 
MOTOR  VEHICLE   FOR   SPECIAL   TAXES 

Notwithstanding  this  general  importance 
of  highway  transportation  and  the  over- 
whelming part  of  the  motor  vehicle  in  it, 
law  makers  have  been  too  prone  to  take  the 
position  that  highway  improvement  confers 
special,  yes,  as  some  would  have  it,  ex- 
clusive benefits  upon  the  motor  vehicle.  In 
consequence  they  insist  that  it  should  bear 
the  entire  burden  of  public  highway  financ- 
ing. In  other  words  they  would  have  the 
ten  million  motor  vehicles  now  registered 
in  the  United  States  pay  for  the  privilege 


of  operating  on  the  highways  the  billion 
dollars  which  it  has  been  estimated  will  be 
spent  for  highway  purposes  in  this  coun- 
try during  the  currenc  year. 

Before  discussing  the  merits  or  demerits 
of  this  contention  let  us  examine  for  a  mo- 
ment the  registration  fees,  gasoline  taxes, 
wheel  taxes  and  other  forms  of  impositions 
which  motor  vehicles  now  pay  into  public 
treasuries,  and  on  these  as  a  basis  seek  to 
estimate  what  portion  of  the  billion  dollar 
highway  program  for  1922  the  motor 
vehicle  will  finance.  After  that  an  effort 
can  be  made  to  determine  what  portion  it 
should  pay. 

The  latest  figures  available  on  the  sub- 
ject are  those  which  cover  the  year  1920, 
appearing  on  page  48  of  the  1921  edition 
of  Facts  and  Figures  of  the  Automobile 
Industry,  published  by  the  National  Auto- 
mobile Chamber  of  Commerce. 

$316,720,000 
Motor  Vehicle  Payments  into  Public  Treasuries 
in  ig20 
Federal: 

1.  Passenger  car  excise 

taxes    $83,600,294 

2.  Commercial      vehicle 

excise  taxes    15,160,456 

3.  Parts,         accessories, 

tires,  excise  taxes   .  .     49,960,128 

$148,720,878 

State: 

1.  Registration  and  li- 
cense fees   $102,000,000 

2.  Personal  property 

taxes     50,000,000 

3.  Miscellaneous  taxes 
(motor  fuel  taxes, 
motor  transportation 
franchise  taxes,  mile- 
age taxes,  business 
taxes  on  manufactur- 
ers and  dealers) ....        5,000,000 


Municipal : 

1.  Registration    and    li- 
cense fees   $1,000,000 

2.  Miscellaneous   taxes.     10,000,000 


157,000,000 


11,000,000 


Grand  total   $.^16,720,878 
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Since  $168,000,000  of  the  grand  total  of 
$316,720,000  for  1920  was  yielded  by  State 
and  Municipal  taxes  on  9,211,295  motor 
vehicles  and  since  this  registration  was  a  22 
per  cent  increase  over  tlie  number  regis- 
tered in  1919.  it  is  fair  and  conservative 
to  assume,  despite  the  current  period  of 
economic  depression,  that  by  the  close  of 
1922  tlie  two  years  interval  will  develop  at 
least  a  25%  increase  in  the  munber  of  regis- 
trations recorded  at  the  close  of  1920.  On 
this  assumption,  and  on  the  same  scale  of 
taxes  and  fees  that  ol)tained  in  1920  we  can 
logically  expect  State  and  Municipal  taxes 
in  1922,  to  yield  25%  more  money  than  in 
1920  or  approximately  $210,000,000. 

But  this  does  not  tell  the  whole  story. 
During  1921  forty-two  state  legislatures  met 
in  regular  and  five  in  special  session,  and 
with  few  exceptions  the  law  makers  of  these 
states  increased  the  annual  registration  fees 
to  be  eflFective  for  motor  vehicles  during 
1922  from  ten,  fifteen  or  twenty  per  cent 
to  as  much  as  four  hundred  per  cent  and 
over  in  certain  cases.  Moreover,  the  tax 
rate  on  the  motor  vehicle  as  personal  prop- 
erty has  everywhere  had  an  upward  tend- 
ency, while  to  top  oiT  the  heap  of  imposi- 
tions, eleven  new  states,  making  the  total 
fifteen  at  present,  are  now  taxing  the  con- 
sumption of  gasoline  and  other  fuels  by 
motor  vehicles. 

During  the  current  year  only  eleven  state 
legislatures  will  hold  regular  sessions. 
Nine  of  them  have  already  convened  and 
scarcely  had  their  deliberations  begun  be- 
fore bills  providing  for  gasoline  taxes,  in- 
creased registration  fees,  wheel  taxes,  etc., 
etc.  for  the  motor  vehicle  put  in  their 
appearance. 

In  view  of  the  figures  given  and  in  view 
of  the  circumstances  mentioned  is  it  too 
much  to  believe  and  say  that  during  the 
year  1922  the  motor  vehicle  will  pay  close 
on  to,  if  not  altogether,  $250,000,000  into 
State  and  Municipal  Treasuries.  On  the 
other  hand  lower  production  of  motor 
vehicles  and  accessories  in  1922  than  in 
1920  will  decrease  the  Federal  Excise 
Taxes  let  us  say  to  about  $100,000,000, 
making  the  grand  total  for  all  impositions 
upon  the  motor  vehicle  $350,000,000  for 
the  year. 

iMOTOR  VEHICLE  TAXES   ARE   SPECIAL 
OR  EXCLUSIVE 

Please  bear  in  mind  that  with   the  ex- 


ception of  the  personal  property  taxes  these 
levies  upon  the  motor  vehicle  are  special 
or  exclusive.  They  are  not  imposed  on 
farm  machinery  for  instance,  in  spite  of  the 
fact  that  the  three  to  four  million  motor 
vehicles  owned  and  used  by  farmers  are 
hardly  less  useful  and  necessary  to  them 
than  their  plows,  harrows,  cultivators  and 
other  tools.  Why  then  should  agricul- 
tural implements  and  countless  other  pro- 
ducts of  the  factory  be  exempt  from  excise 
taxes,  but  the  motor  vehicle  and  its  parts 
be  called  upon  to  pay  a  million  and  a  half 
dollars  of  such  taxes  annually?  The  old 
answer  was  "  Because  it's  a  luxury  ".  The 
answer  today  is  that  it  is  so  useful  that 
other  forms  of  transportation  are  placed 
at  a  great  disadvantage  vmless  the  motor 
vehicle  is  heavily  handicapped. 

As  for  the  personal  property  tax  here 
too  while  this  levy  is  presumably  general 
in  application  to  all  sorts  of  personal  prop- 
erty, it  usually  falls  with  special  and  even 
discriminatory  force  upon  the  motor 
vehicle.  As  evidence  of  this  a  tj'pical  case 
in  a  nearby  state  can  be  cited  where  the 
personal  property  tax  levied  on  an  auto- 
mobile exceeded  the  same  tax  on  all  of  the 
household  goods  including  pianos,  talking 
machines,  rugs  and  so  forth  in  the  house 
of  the  owner  of  that  automobile.  In  effect, 
therefore,  if  not  in  intent,  the  personal 
property  tax  levied  on  motor  vehicles  in 
thirty-seven  states  is  proving  a  special 
imposition. 

Indeed  when  all  the  taxes  imposed  on 
motor  vehicles  by  the  Federal  Government, 
the  states,  counties  and  mimicipalities  are 
closely  examined  it  can  be  seen  that  either 
in  theory  or  practical  application  they  bear 
with  exclusive  or  special  force  upon  the 
motor  vehicle. 

This  situation  makes  it  apparent  that 
even  if  it  were  to  be  admtted  that  highways 
are  of  special  benefit  to  motor  vehicles, 
these  same  motor  vehicles  will  during  the 
current  year  contribute  in  the  form  of 
special  fees  fully  thirty-five  cents  for  every 
dollar  that  will  go  for  public  highway 
financing  in  1922.  But  will  this  highway 
financing  benefit  the  motor  vehicle  specially 
or  exclusively?  The  answer  to  this  ques- 
tion, coupled  with  a  quantitative  and 
qualitative  estimate  of  this  special  and  ex- 
clusive benefit,  can  alone  enable  a  deter- 
mination of  what  portion  of  the  highway 
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financing  dollar  the  motor  vehicle  should 
pay. 

WHO    BENEFITS    FROM    THE    HIGHWAY? 

A  man  living  on  the  outskirts  of  a  city 
is  suddenly  stricken  with  a  se/ious  illness. 
His  doctor  speeding  swiftly  to  his  side  in  an 
automobile  diagnoses  his  malady,  prescribes 
an  operation,  rushes  him  to  a  hospital  in  an 
automobile  ambulance  and  by  virtue  of  the 
time  saved  by  motor  vehicles  operated  over 
good  highways  saves  the  man's  life.  Who 
used  the  highway?  Who  benefited  from 
them?  Obviously,  both  the  sick  man  and 
the  doctor,  but  where  can  the  line  be  drawn  ? 
Should  the  sick  man  who  owned  no  auto- 
mobile but  was  made  well  by  a  combination 
of  motor  vehicles  and  good  highways  pay 
nothing  toward  highway  financing,  or 
everything  or  twenty-five  per  cent?  What 
should  the  doctor  and  the  hospital  who 
owned  and  operated  the  motor  vehicles,  and 
whose  efficiency  were  increased  thereby, 
pay?  Clearly  the  mere  putting  of  these 
questions  demonstrates  the  futility  of  seek- 
ing an  accurate  answer  by  this  method  of 
assigning  intangible  and  immeasurable 
benefits. 

Let  us  try  another  example.  By  virtue 
of  motor  vehicles  and  good  highways  many 
farmers,  factories,  jobbei's  and  retailers  are 
now  avoiding  heavy  handling,  transporta- 
tion and  marketing  charges,  thereby  greatly 
increasing  their  gains,  but  at  the  same  time 
lowering  costs  to  the  ultimate  consumers, 
many  of  whom  do  not  own  automobiles. 
Who  are  the  beneficiaries  in  this  case? 
What  are  the  kind  and  degree  of  the  bene- 
fits? How  should  the  costs  of  the  high- 
ways which  made  the  benefits  possible  be 
apportioned  ? 

Illustrations  of  this  sort  could  be  piled 
up  indefinitely,  all  tending  to  show  that  the 
advantages  of  good  highways  accrue  alike 
to  the  public  as  a  whole  and  that  portion 
of  the  public  which  owns  and  operates 
motor  vehicles.  But  here  again,  such  il- 
lustrations prove  how  impossible  it  is  to 
take  benefits  which  are  shared  in  by  the 
general  public  and  the  motor  vehicle  owner 
alike  as  the  measuring  stick  for  the  relative 
portions  of  highway  financing  which  both 
should  carry.  And  do  not  forget  that  the 
motor  vehicle  owner  is  also  a  part  of  the 
general  public  as  is  the  non-owner,  and  does 
not  escape  any  of  the  general  public's  bur- 


dens by  virtue  of  liis  ownership  of  a  motor 
vehicle. 

On  the  other  hand  there  is  a  beneficiary 
who  derives  untold  advantage  from  the 
motor  vehicle  and  good  highways,  yet  in 
all  discussions  of  the  subject  and  virtually 
in  all  legislation  he  is  entirely  lost  sight  of. 
He  is  the  owner  of  real  estate  along  the 
improved  highways.  When  the  owner  of 
fifty  acres  of  land  located  on  an  unimproved 
dirt  road  will  accept  one  hundred  dollars 
per  acre  for  that  land  prior  to  the  con- 
version of  the  dirt  road  into  a  first  class 
improved  thoroughfare  hard,  smooth  and 
usable  at  all  seasons  of  the  year,  and  follow- 
ing the  improvement  refuses  an  offer  of  two 
hundred  dollars  per  acre,  it  is  obvious  that 
he  has  received  a  direct  immedate  and 
tangible  benefit  of  more  than  five  thousand 
dollars  by  the  mere  completion  of  the  pub- 
lic improvement.  Furthermore,  he  benefits 
indirectly  by  having  his  land  placed  in 
economical  contact  with  all  other  territory 
which  the  highway  and  its  connections 
serve,  and  this  circumstance,  in  turn  as  the 
flow  of  traffic  increases  pushes  real  estate 
values  up  and  up  continuously, — ever  heap- 
ing up  his  direct  benefits. 

THE    FUNDAMENTALS    OF    HIGHWAY 
FINANCING 

But  leaving  the  general  public  and  the 
property  owners  abutting  on  improved  high- 
ways to  fight  out  what,  if  any,  shall  be  their 
relative  shares  in  highway  financing  let  us 
seek  to  determine  what  in  sound  economics 
and  justice  the  motor  vehicle  should  pay 
toward  the  vast  annual  outlays  that  the 
Federal  Government,  the  states,  counties 
and  municipalities  are  making  for  good 
roads. 

An  intelligent  decision  regarding  this 
proposition  can  only  be  reached  by  a  reali- 
zation of  the  vital  elements  of  highway 
financing.  Careful  analysis  shows  that 
these  fundamentally  consist  of  capital  in- 
vestments and  current  expenditures.  Un- 
der the  former  we  should  include  the  cost 
of  surveys  for  highways;  acquirement  and 
clearing  of  rights  of  way;  grading;  putting 
in  of  drainage;  laying  of  foundations; 
original  construction  of  highway  pavement; 
widening  of  highways  or  pavements;  and 
reconstruction  after  a  highway  can  no 
longer  be  economically  maintained.  Furth- 
ermore,  where  the  capital  investment  has 
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been  nuide  through  the  deferred  payment 
or  bond  Issue  method  rather  than  by  the 
pay-as-you-go  or  cash  method,  the  carrying 
and  amortization  costs  for  such  bonds 
should  be  charged  to  the  capital  invest- 
ment account.  On  the  other  side  current 
expenditures  should  embrace  the  mainten- 
ance of  highways,  the  regulation  of  their 
use  and  the  administration  of  the  highway 
departra.'nts. 

MOTOR  MiHICLE  TAXES  SHOULD  BE  RESERVED 
FOR  CURRENT  EXPENSES 

After  giving  long  and  painstaking  study 
to  these  matters  the  Motor  Vehicle  Confer- 
ence Committee  composed  of  representa- 
tives of  the  American  Automobile  Associa- 
tion, Motor  &  Accessory  Manufacturers  As- 
sociation, National  Automobile  Chamber  of 
Commerce,  National  Automobile  Dealers 
Association,  Rubber  Association  of  America 
and  the  Trailer  Manufactiirers  Association 
of  America,  has  definitely  taken  the  stand 
that  the  aggregate  amount  of  excise  taxes 
and  all  those  other  forms  of  special  im- 
positions levied  on  the  motor  vehicle  should 
in  no  case  ever  exceed  the  amount  of  money 
needed  to  meet  these  current  expenses. 
Moreover,  the  committee  is  insistent  that 
maintenance  charges  should  be  levied  on 
the  motor  vehicle  only  for  highways  prop- 
erly located  to  meet  the  economic  needs  of 
the  community  and  built  of  such  materials 
and  in  such  a  manner  that  they  will  effi- 
ciently and  economically  meet  those  needs. 
On  the  other  hand  it  is  contended  that  the 
general  public — which  let  me  remind  you 
again  includes  motor  vehicle  owners  as  well 
as  non-owners — and  abutting  property  own- 
ers who  also  include  motor  vehicle  owners 
and  non-owners,  should  meet  the  cost  of 
the  capital  investments  necessary  for  im- 
proved highways. 

When  it  is  realized  that  the  American 
public  prior  to  the  present  dawming  era 
of  motor  vehicle  transportation  spent  scores 
of  millions  of  dollars  for  the  improvement 
of  highways  for  animal  drawn  transporta- 
tion and  never  charged  that  transportation 
a  penny  of  special  taxes  either  for  capital 
outlays  or  current  expenses,  it  can  be  seen 
that  the  position  of  the  motor  vehicle  as 


reflected  by  the   Conference   Committee  is 
extremely  fair  if  not  generous. 

CURRENT  EXPENSES   BEST  MEASURE   OF   ANY 
SPECIAL    BENEFITS   TO   MOTOR  VEHICLE 

More  than  that,  if  the  proposition  that 
good  highways  confer  special  benefits  on  the 
motor  vehicle  must  be  accepted,  then  special 
motor  vehicle  impositions  for  the  current 
expenses  necessary  for  maintenance,  regula- 
tion and  departmental  administration  is 
perhaps  the  most  accurate  measure  that  can 
be  found  of  those  special  benefits.  Motor 
vehicle  owners  as  a  part — a  very  substantial 
and  heavy  paying  paxt  of  the  great  army 
of  general  tax  payers — along  with  non- 
owners,  contribute  toward  the  capital  out- 
lays necessary  to  establish  improved  high- 
ways that  redound  to  the  general  good  of 
everyone.  Then  come  the  motor  vehicle 
owners  to  use  these  highways.  Disregard- 
ing the  fact  that  this  use  more  often  than 
not  is  advantageous  to  others  besides  these 
owners,  it  must  be  admitted  that  they  sub- 
ject the  highways  to  wear  and  tear.  The 
special  fees  which  they  pay  offset  this  wear 
and  tear.  Here  then  is  a  justification  for 
exacting  from  the  motor  vehicle  current 
expense  fundamental  of  highway  financing. 
But  after  this  is  granted,  why,  in  all  fair- 
ness and  justice  should  law-makers  with 
increasing  insistence  call  on  the  motor 
vehicle  for  greater  taxes  and  extra  taxes  to 
meet  capital  outlays? 

To  be  sure  you  gentlemen  may  disagree 
with  the  particular  phases  of  highway 
financing  which  have  been  listed  in  this  dis- 
cussion under  the  headings  of  capital  out- 
lays and  current  expenses ;  it  is  almost  cer- 
tain that  even  among  yourselves  there  will 
be  the  greatest  diversity  of  opinion  as  to 
what  the  expressions,  highway  maintenance, 
highway  regulation  and  highway  admin- 
istration should  include.  Even  so  I  am 
confident  that  once  those  who  axe  working 
on  the  problem  shall  have  agreed  upon  what 
shall  constitute  capital  outlays  and  what 
current  expenses  you  will  heartily  subscribe 
to  the  position  that  special  tax  impositions 
on  the  motor  vehicle  should  never  in  Fed- 
eral, state,  county  or  municipal  highway 
financing  be  greater  than  is  necessary  to 
meet  current  expenses. 
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DECISIONS  AND  RULINGS 


EDITED  BY  A.   E.   HOLCOMB 


Corporate  Loans  in  Pennsylvania — 
Foreign  Corporation  May  Not  be  Made 
Collecting  Agent. — It  has  long  been  the 
law  in  Pennsylvania  that  a  domestic  cor- 
poration must  collect  the  state  tax  on  its 
loans  owned  by  residents  of  the  state,  and 
upon  failure  to  do  so  it  is  made  liable  for 
the  tax.  Incidentally,  it  may  be  noted  that 
the  "  tax  free  "  covenant  in  bonds,  which 
has  caused  so  much  complication  in  the 
federal  income  tax,  has  commonly  been 
deemed  to  have  resulted  from  this  practice 
in  Pennsylvania. 

From  time  to  time  the  state  has  sought 
to  extend  its  authority  in  the  collection  of 
this  tax  to  foreign  corporations,  but  this 
was  early  held  by  the  United  States  Su- 
preme Court  to  be  beyond  the  power  of 
the  state.  Commonwealth  v.  N.  Y.  L.  E.  fir* 
W.  R.  R.  Co.,  153  U.  S.  628. 

The  state  has  sought  to  overcome  this 
decision  and  has  presented  the  question  in  a 
little  different  form,  but  these  attempts 
have  met  the  same  fate,  by  the  decisions  in 
Commomvealth  v.  A^  Y.  C.  &=  H.  R.  R. 
Co.,  14  Dauph.  Co.  68,  and  Commomvealth 
V.  Barrett  Mfg.  Co.,  246  Pa.  301.  In 
these  decisions  some  emphasis  was  laid  upon 
the  fact  that  the  treasurer  of  the  companies 
involved  was  a  non-resident  of  the  state, 
as  reason  for  the  decision,  and  evidently 
upon  the  chance  of  this  being  the  case,  the 
legislature  of  1919  amended  the  act,  mak- 
ing it  speciiically  apply  to  all  corporations, 
whether  or  not  their  treasurers  resided  in 
the  state  (P.  L.  1919,  958),  and  in  this 
case  suit  was  brought  to  collect  taxes  re- 
quired to  be  withheld  by  the  corporation,  a 
non-resident  corporation  doing  business  in 
Pennsylvania,  upon  its  bonds  held  by  resi- 
dents of  the  state,  as  required  by  the  terms 
of  the  act. 

The  court  disposed  of  the  matter  with 
the  mere  reference  to  the  previous  cases, 
above  noted,  holding  that  the  state  could 
not  constitutionally  impose  upon  a  foreign 
corporation  the  duty  of  requiring  its  non- 


resident treasurer,  when  paying,  outside  of 
the  state,  the  interest  on  its  bonds,  to  de- 
duct from  such  interest  the  tax  due  to  the 
state  from  the  holders  of  the  bonds  residing 
in  Pennsylvania. — Comm07nvealth  v.  Amer- 
ican Ice  Co.,  24  Dauph.  Co.  453. 

Warehouse  Company  —  Information 
AS  TO  Individual  Bailors  Not  Enforce- 
able.— In  a  proceeding  brought  to  enforce 
the  payment  of  delinquent  taxes  assessed 
against  the  personal  property  of  a  Minne- 
sota warehouse  company,  stored  in  its  ware- 
house, the  lower  court  refused  to  order  the 
company  to  produce  its  books  and  records 
for  examination  by  the  state,  and  sustained 
an  objection  to  the  cross-examination  of  the 
company's  witnesses,  because  it  appeared 
that  the  state  sought  thereby  to  ascertain 
the  names  of  those  who  had  goods  stored 
in  the  company's  warehouse.  The  court 
upheld  the  lower  court  on  the  ground  that 
it  sufficiently  appeared  that  the  real  pur- 
pose of  the  state  was  the  gathering  of  in- 
formation from  the  company,  to  be  used  as 
a  basis  of  tax  proceedings  against  third 
parties,  rather  than  the  contradiction  of  the 
company's  witnesses,  which  inquisition  did 
not  relate  to  the  issues  of  the  trial. — State 
V.  Minneapolis  Cold  Storage  Co.,  184  N. 
W.  854. 

Leased  Property  —  Right  of  Lessee 
TO  Recover  Taxes  from  Lessor. — Where 
the  entire  parcel  of  certain  real  estate,  part 
of  which  was  leased  to  another,  was  as- 
sessed in  whole  to  the  owner  and  the  lessee 
paid  the  taxes  thereon,  the  lessee's  payment 
was  not  voluntary  and  he  could  recover 
from  the  OAATier  the  taxes  paid  by  him 
upon  the  portion  of  the  real  estate  not 
leased  to  him.  The  Maine  court  based  its 
decision  upon  the  theory  that  the  non- 
payment of  the  taxes  would  have  led  to 
serious  consequences  and  endangered  his 
leasehold,  and  also  upon  the  fact  that  the 
tax  might  have  been  imposed  directly  upon 
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the  lessee,  as  being  the  person  in  possession, 
in  which  event  he  would  have  been  obliged 
to  pay  the  whole  for  his  own  protection. — 
Murray  v.  Ryder,  115  Atl.  256. 

Commerce,  Interstate  —  Traffic 
Passing  through  Another  State. — The 
federal  district  court,  in  passing  upon  a 
conviction  for  stealing  goods  from  a  rail- 
road car  which  was  en  route  from  one  point 
to  another  in  a  state,  but  which  passed 
through  another  state,  reviewed  the  various 
cases  in  point  and  held  that  the  rule  that 
such  traffic  was  interstate  in  character, 
governed  in  the  instant  case,  no  reasons  of 
public  policy  appearing  why  the  rule 
should  be  different  in  a  criminal  proceed- 
ing.—C//n'/^^  5/a/^j  V.  YoJm,  275  Fed.  232. 

Payment  —  Separate  Payment  of 
General  Taxes  Allowed. — The  Arkansas 
statutes  require  county  tax  collectors  to 
collect  drainage  taxes  and  installments  of 
benefit  assessments,  at  the  time  of  the  col- 
lection of  the  general  taxes,  under  penalty 
for  failure  to  so  collect.  The  question 
arose  whether  the  effect  of  these  statutes 
was  to  prohibit  the  collector  from  accept- 
ing pajTnent  of  the  general  taxes,  unless 
the  drainage  taxes  and  benefit  assessments 
were  paid  at  the  same  time.  The  court 
examined  the  statutory  provisions  and  held 
that  the  statute  was  not  intended  to  pre- 
vent a  taxpayer  from  making  payment  of 
his  general  taxes  only  if  he  wished  to  con- 
test the  payment  of  his  benefit  assessments ; 
that  the  right  of  the  taxpayer  to  pay  gen- 
eral taxes  without  paying  such  assessments 
was  a  valuable  one,  which  could  not  be 
taken  away  without  direct  and  express  lan- 
guage of  the  legislature  to  that  effect. — 
Hoivell  V.  Lamberson,  231  S.  W.  872; 
Eason  v.  Prairie  Pipe  Line  Co.,  234  S.  W. 
165. 

Equality  and  Uniformity — Railroad 
Terminals — Unit  Rule  of  Assessment. 
— The  federal  circuit  court  of  appeals  sus- 
tained the  district  court  in  upholding  an 
assessment  of  the  Union  Pacific  Railroad 
property  in  Council  Bluffs,  Iowa.  This 
comprised  only  terminal  property,  with 
stations,  round  house  and  storage  tracks. 
The  complaint  was  that  the  assessment  was 
unequal,  as  compared  with  that  of  other 
railroads  and  with  other  real  property  in 
the  city  and  was  discriminatory  and  thus 


in  violation  of  the  constitutional  rights  of 
the  company.  The  assessment  of  railroads 
was  made  as  a  unit  by  the  slate  executive 
council,  upon  elaborate  reports  and  data, 
and  was  certified  to  the  various  counties 
upon  a  mileage  basis.  The  court  observed 
that  even  if  the  facts  were  as  claimed,  that 
would  not  show  the  act  invalid  as  it  did  \ 
not  authorize  the  discrimination  to  which 
objection  was  raised ;  that  the  discrimina- 
tion must  be  intentional;  that  it  was  ob- 
vious that  the  rate  per  mile  would  be  higher 
when  all  the  property  was  situated  in  a 
single  city,  than  when  it  was  spread  all 
over  the  state  on  a  mileage  basis ;  that  a 
railroad  whose  property  was  wholly  situ- 
ated in  a  large  city  was  more  valuable  per 
mile  than  one  traversing  agricultural  sec- 
tions ;  that  the  few  miles  in  Council  Bluffs 
Avere  a  part  of  a  great  system,  giving  them 
a  much  greater  value  than  if  they  had  no 
connection  wdth  the  rest  of  the  system. — 
Union  Pac.  R.  Co.  v.  Christensen,  275 
Pac.  6. 

Bridge  Company — Assessment  Not  so 
Unreasonable  as  to  be  Void. — An  Iowa 
bridge  company  contested  an  assessment  on 
the  ground  of  overvaluation  and  inequality. 
The  court  upheld  the  assessment  fixed  by 
the  lower  court  on  the  grounds  that  a  read- 
ing of  the  evidence  showed  a  conflict  be- 
tween the  different  witnesses;  that  it  could 
not  give  relief  on  account  of  the  mere 
difference  of  opinion,  unless  it  was  manifest 
that  the  assessment  was  grossly  excessive 
and  not  the  result  of  the  exercise  of  judg- 
ment ;  and  that  from  the  evidence,  the 
lower  court  could  have  found  a  value  sub- 
stantially as  fixed  by  it. — Sioux  City  Bridge 
Co.  V.  Board  of  Rerie^iv  of  Sioux  City,  184 
N.  W.  733. 

Valuation — Coal  Lands  —  Equaliza- 
tion. —  The  Pennsylvania  court  in  review- 
ing an  assessment  of  certain  coal  land,  held 
that  where  there  had  been  no  sales  of  land 
in  tlie  immediate  vicinity  and  where,  be- 
cause of  the  lay  of  the  coal,  the  foot-acre 
rule  could  not  be  used  for  ascertaining 
value,  a  tonnage  in  place  method,  deter- 
mined from  reports  of  engineers,  who  re- 
lied upon  bore  holes  and  surface  examina- 
tion of  the  property,  the  owner's  map,  state 
geological  surveys,  etc.,  showing  a  valua- 
tion of  8c.  per  ton,  could  not  under  the 
circumstances  be  said  to  be  improper,  there 
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being  an   allowance  of    50%    for  surface 
support  and  25%  for  contingencies. 

The  court  held  that  where  the  assessed 
value  of  the  coal  lands  in  four  townships 
amounted  to  about  7  5  %  of  its  market  value, 
the  same  proportionate  value  should  be 
established  for  coal  lands  in  two  other 
townships  in  the  same  vicinity.  —  In  re 
Thompson,  114  Atl.  774. 

Assessment  Date  —  Lien  of  Tax — 
Public  Utility  Assessed  as  Unit. — In  a 
suit  brought  by  a  Washington  public  utility 
company  to  restrain  the  collection  of  taxes 
and  to  have  the  same  cancelled,  it  appeared 
that  the  taxes  were  upon  certain  street  rail- 
way property  and  equipment  sold  by  the 
company  to  a  municipality  on  March  31, 
1919,  and  that  the  state  commissioner  had 
assessed  such  property  to  the  company  on 
March  15  of  that  j^ear,  before  the  company 
had  filed  its  report  and  before  the  statutory 
time  to  file  the  same  had  expired,  but 
within  the  time  fixed  by  the  statutes  for 
the  making  of  the  assessment.  The  com- 
pany claimed  that  the  action  of  the  com- 
missioner in  making  the  assessment  before 
the  filing  of  the  report,  violated  the  due 
process  clause  of  the  federal  constitution, 
because  the  statutes  requiring  the  reports  to 
be  before  the  commissioner  to  enable  him 
to  make  the  assessments,  were  mandatory; 
that  the  property  became  public  property 
before  any  lien  for  taxes  attached ;  and 
that  the  assessment  was  void  because  the 
statutes  requiring  operating  street  railway 
property  to  be  assessed  as  personal  prop- 
erty violated  the  equal  protection  clause  of 
the  federal  constitution  and  the  uniformity 
clause  of  the  state  constitution.  The  court 
upheld  the  assessment,  holding  that  the 
statutory  provisions  requiring  the  filing  of 
reports  by  companies  were  directory  only, 
as  far  as  the  commissioner's  power  to  make 
the  assessments  was  concerned,  and  that  the 
proceedings  taken  by  the  commissioner  in 
no  way  affected  the  substantial  justice  of 
the  tax  or  vitiated  the  assessment ;  that  the 
lien  attached  to  personal  property  from 
and  upon  the  date  upon  which  the  assess- 
ment was  made,  which  in  this  case  was  be- 
fore the  sale  was  made;  and  that  the  as- 
sessment of  operating  real  and  personal 
property  in  solido  did  not  violate  the  con- 
stitutional equal  protection  and  uniformity 
provisions,  since  there  was  no  vested  right, 
either  in  a  corporation  or  in  a  natural  per- 


son, to  have  property  assessed  in  any  par- 
ticular way,  and  as  such  classification  of 
property  for  assessment  was  entirely  within 
the  control  and  discretion  of  the  legislature, 
so  long  as  uniformity  and  equality  existed. 
— Paget  Sound  Pou'er  cr  Light  Co.  v.  City 
of  Seattle,  201  Pac.  449. 

Assessment — Excessive  Valuation  as 
Discriminatory  and  Void.  —  In  a  suit  to 
recover  taxes  paid  under  protest,  on  the 
ground  that  certain  California  assessing 
officers  had  acted  arbitrarily  and  fraudu- 
lently in  fixing  a  disproportionate  and  ex- 
cessive valuation,  voluminous  evidence  was 
submitted  which  showed  that  the  property 
in  question  was  assessed  from  ten  to  fifteen 
times  higher  than  adjacent  property  of  a 
similar  kind.  The  court  held  the  assess- 
ment void  on  the  ground  that  the  excessive 
and  unreasonable  action  was  so  obviously 
inconsistent  with  any  theory  of  fair  dealing 
that  it  could  not  be  upheld  on  the  mere 
presumption  that  the  assessor  and  the 
board  of  equalization  did  their  duty  as  they 
saw  it;  that  the  taxpayer  was  entitled  to 
the  exercise  of  good  faith  and  fair  consid- 
eration on  the  part  of  the  taxing  power,  by 
having  his  property  assessed  at  the  same 
rate  and  on  the  same  basis  of  valuation  as 
that  applied  to  other  property  of  like  char- 
acter, similarly  situated. 

It  was  also  held  that,  the  tax  being  void, 
it  was  not  necessary  for  the  taxpayer  to 
present  a  verified  claim  to  the  board  of 
supervisors  before  commencing  suit. — Birch 
V.  Orange  County,  200  Pac.  647. 

Assessment  —  Reassessment  by  Tax 
Commission — Production  of  Books  and 
Papers. — The  Alabama  tax  commission  set 
aside  an  assessment  of  a  corporation,  made 
by  county  tax  assessors,  and  in  connection 
with  a  reassessment,  sought  by  mandamus 
to  compel  the  corporation  to  produce  its 
books  and  records  at  the  state  capitol  for 
examination.  This  was  resisted  on  the 
ground  that  the  commission  had  no  author- 
ity to  make  the  reassessment,  because  the 
act  did  not  provide  for  notice  thereof  to 
the  taxpayer;  that  no  legal  controversy 
was  pending,  hence  any  compulsion  of  the 
taxpayer  to  produce  his  records  was  vio- 
lative of  the  federal  and  state  constitu- 
tional provisions,  prohibiting  unreasonable 
searches  and  seizures ;  and  that  the  com- 
mission had  no  power  to  compel  the  pro- 
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duction  of  the  books  and  records  at  the 
state  capitol,  since  the  property  in  question 
was  located  in  another  county. 

The  court  held  that  the  commission  had 
the  power  to  require  the  production  of 
books  and  records  in  cases  in  which  pro- 
ceedings were  pending,  and  that  this  did 
not  violate  the  constitutional  prohibition 
against  unreasonable  searches  and  seizures ; 
that  the  code  contained  provisions  requiring 
notice  to  the  taxpayer  in  cases  of  reassess- 
ment, which  were  not  expressly  repealed 
by  the  1919  Revenue  Act,  hence  the  com- 
mission had  power  to  make  a  reassessment 
and  there  was  a  proceeding  pending.  The 
court  further  held,  however,  that  the  com- 
mission could  not  compel  the  taxpayer  to 
produce  his  books  and  papers  at  the  state 
capitol  when  the  property  in  question  was 
located  in  another  county,  since  the  law 
contemplated  that  the  reassessment  and 
the  hearing  in  connection  therewith  should 
be  in  the  county  where  the  property  to  be 
reassessed  was  situated.  —  State  Tax  Com- 
mission V.  Tennessee  Coal  ^  Iron  R.  Co., 
89  So.  179. 

Assessment  —  County  Board's  Au- 
thority. —  Action  w^as  brought  to  enjoin 
the  collection  of  taxes  assessed  against  the 
shares  of  capital  stock  of  a  company  by  the 
board  of  tax  adjusters  of  a  county  in  Ala- 
bama, because  the  initial  return  to  the 
county  tax  assessor  was  not  passed  upon  by 
that  official. 

The  injunction  was  refused,  the  court 
holding  that  the  real  or  primary  assess- 
ment was  made  by  the  board  of  tax  ad- 
justers. As  their  valuation  was  final  under 
their  power  to  revalue  in  passing  upon  the 
county  assessor's  return,  it  was  immaterial 
that  the  board  made  the  assessment  in  the 
first  instance ;  that  there  had  not  1->een  lack 
of  due  process  of  law,  or  equal  protection, 
contrary  to  the  fourteenth  amendment,  as 
the  statutory  provisions  afforded  the  tax- 
payer a  day  in  court. — Ceylon  Co.  v.  Haw- 
kins, Tax  Collector,  89  So.  754. 

Review  and  Relief — Equality  and 
Uniformity.  —  The  federal  district  court 
took  jurisdiction  in  a  suit  to  enjoin  the 
collection  of  a  tax,  holding  that  where  the 
capital  stock  of  plaintiff  corporation  was 
assessed  far  above  its  actual  value,  while 
all  other  property  was  assessed  much  below 


actual  value,  relief  could  be  afforded  by  a 
federal  court,  notwithstanding  the  provis- 
ions for  appeal  and  review  given  by  the 
state  law,  because  it  was  doubtful  if  upon 
such  appeal  the  plaintiff  could  do  more 
than  have  his  assessment  reduced  to  the 
full  value  of  the  property,  leaving  the  in- 
equality still  existing. 

The  court  quoted  at  length  from  the  de- 
cision in  Greene  v.  L.  bf  I.  R.  R.  Co.,  244 
U.  S.  499,  which  it  held  absolutely  decisive 
and  that  the  assessment,  being  an  inten- 
tional discrimination,  was  fraudulent  and 
that  the  court  could  grant  relief  in  equity. 
— Gammill  Lumber  Co.  v.  Board  of  Super- 
visors, 274  Fed.  630. 

Lien  for  Personal  Taxes  —  Vendor 
and  Vendee.  —  In  an  action  brought  in 
Washington,  to  enjoin  the  threatened  dis- 
traint and  sale  of  certain  lumber,  to  pay 
taxes  which  had  not  been  paid  by  the  com- 
pany which  had  sold  the  same  to  the  plain- 
tiff, the  court  held  that  the  statutes  re- 
lating to  the  assessment  and  collection  of 
taxes  upon  personal  property,  contemplated 
that  an  assessment  upon  personal  property 
was  not  only  a  lien  upon  the  specific  chattel 
assessed,  but  constituted  a  personal  obliga- 
tion of  the  owner  of  the  property ;  that  the 
general  lien  under  the  statute  providing 
that  the  taxes  assessed  upon  personal  prop- 
erty should  be  a  lien  upon  all  the  real  and 
personal  property  of  the  person  assessed 
and  be  unaffected  by  the  sale  or  transfer 
of  such  property,  did  not  follow  the  prop- 
erty in  the  hands  of  a  vendee,  the  tax  being 
enforceable  against  the  other  personal 
property  of  the  seller.  —  Raymond  v.  King 
County  ct  al.,  201  Pac.  455. 

Review — Procedure  on  Certiorari  in 
New  York. — The  appellate  court  reversed 
the  lower  court  and  held  that  upon  appeal 
by  certiorari  from  an  assessment,  the  pro- 
ceeding is  in  the  nature  of  an  ordinary 
action  and  the  allegations  in  the  petition 
are  not  conclusive  against  the  petitioner; 
that  when  the  proof  shows  that  the  true 
value  is  less  than  that  stated  in  the  petition 
of  the  taxpayer,  the  court  may  disregard 
the  discrepancy  and  make  such  order  as  the 
facts  justified.  —  People  ex  rel.  Empire 
Mortgage  Co.  v.  Cantor,  190  N.  Y.  Supp. 
298. 
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National  Banks — Violation  of  Fed- 
eral Statute — New  York  Law. — One  of 
many  cases  likely  to  arise  over  the  question 
of  the  taxation  of  national  bank  shares,  as 
a  result  of  the  decision  of  the  United  States 
Supreme  Court  in  the  Richmond  case,  has 
just  been  decided  by  a  lower  court  of  New 
York  State. 

When  the  personal  income  tax  law  was 
enacted  in  New  York,  one  of  its  provisions 
was  that  the  taxes  imposed  thereby  were 
to  be  in  addition  to  all  other  taxes  imposed 
by  law,  except  that  money  on  hand  or  on 
-deposit,  with  or  without  interest,  bonds, 
notes  and  choses  in  action  and  shares  of 
stock  in  corporations,  other  than  banks, 
owned  by  an  individual  subject  to  the  in- 
come tax  were  not  thereafter  to  be  subject 
to  property  tax  in  the  various  taxing  dis- 
tricts. Subsequently  another  law  was 
passed,  specifically  exempting  intangible 
personal  property,  except  bank  shares,  from 
local  taxation,  whether  for  state  or  local 
purposes. 

The  method  of  taxing  bank  shares  in 
force  for  many  years  was  not  disturbed  and 
their  taxation  was  continued  at  one  per  cent 
upon  a  valuation  determined  by  adding  to- 
gether the  par  value  of  the  capital  stock, 
the  surplus  and  the  undivided  profits. 
This  tax  is  assessed  locally  where  the  bank 
is  located  and  applies  to  both  national  and 
state  banks.  The  shares  of  trust  companies 
are  taxed  similarly,  the  yield  however,  going 
to  the  state.  Dividends  from  all  banks  are 
included  in  income  under  the  income  tax 
law. 

A  large  number  of  banks  instituted  pro- 
ceedings to  test  the  legality  of  assessments 
made  upon  their  shares,  under  the  above 
provisions,  the  decision  under  review  being 
a  test  case  of  one  of  such  banks. 

The  claim  was  that  the  assessment  was 
illegal  and  void  in  toto  and  should  be  can- 
celed, because  repugnant  to  section  5219 
U.  S.  Rev.  Stat,  and  to  a  corresponding 
section  of  the  New  York  law,  providing  that 
the  assessment  and  taxation  of  bank  shares 
should  not  be  at  a  greater  rate  than  that 
made  or  assessed  upon  other  moneyed  capi- 
tal in  the  hands  of  individual  citizens  of 
the  state. 

The  provisions  above  noted  totally 
exempting  intangible  property  were  claimed 
on  their  face  to  render  the  assessment  in 
question  illegal,  because  of  the  necessary 
discrimination  against  bank  shares. 


The  court  approached  the  question  from 
the  point  of  view  of  the  general  system  of 
taxation  in  effect  in  the  state,  pointing  out 
that  while  it  was  true  that  other  intangible 
property  was  no  longer  subject  to  local  as- 
sessment and  taxation,  this  did  not  neces- 
sarily mean  that  such  property  was  not  as- 
sessed and  taxed  by  the  state;  that  so  long 
as  such  property  was  taxed  by  the  state  in 
some  way  and  that  the  tax  so  imposed  was 
not  discriminatory  against  national  banks, 
by  reason  of  inequality,  the  provisions  of 
the  Revised  Statutes  were  not  violated. 
Pursuing  this  reasoning  the  court  found 
that  the  state  had  established  various  meth- 
ods of  taxation  designed  to  reach  "  other 
moneyed  capital  "  in  the  hands  of  individ- 
uals and  that  it  did  not  therefore  escape, 
as  claimed.  It  thus  found  that  insurance 
companies,  trust  companies,  investment 
companies,  savings  banks  and  foreign  bank- 
ers were  each  subject  to  state  taxes,  upon 
varying  bases;  that  manufacturing  com- 
panies were  subject  to  a  net  income  tax, 
levied  by  the  state,  and  that  individuals, 
both  residents  and  non-residents,  were  sub- 
ject to  the  personal  income  tax.  It  held 
that  in  view  of  this  comprehensive  system  of 
taxation  the  burden  of  showing  that  it  dis- 
criminated against  the  national  banks  rested 
upon  the  relator,  a  burden  which  it  had 
failed  to  sustain. 

The  Richmond  case  was  held  clearly  in- 
applicable as  there  the  discrimination  was 
obvious  upon  the  face  of  the  taxing  law,  as 
appeared  from  the  opinion  of  Justice  Pitney. 
The  Eddy  case  in  North  Dakota  was  also 
found  inapplicable,  because  of  the  obvious 
discrimination  shown  by  the  imposition  of  a 
tax  of  35.3  mills  per  dollar  on  bank  shares, 
as  against  3  mills  on  other  moneyed  capital. 

The  proceeding  was  dismissed  and  the 
assessment  complained  of  confirmed. 

No  mention  is  made  in  the  opinion  of 
any  claim  of  discrimination  arising  from  the 
the  inclusion  of  dividends  from  national 
banks  in  the  income  tax,  and  it  thus  does 
not  appear  whether  that  point  was  raised. 
In  view  of  the  recent  decision  of  the  su- 
preme court  in  the  Gillespie  case,  the  inter- 
esting question  arises  whether  such  divi- 
dends may  be  included,  in  the  absence  of 
special  permission  in  the  federal  statute.  If 
properly  included,  the  further  taxation  thus 
seemingly  placed  upon  bank  shares,  under 
the  implications  of  the  Gillespie  case,  would 
apparently  have  to  be  considered,  in  mak- 
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ing  the  comparison  with  the  taxation  of 
other  moneyed  capital.  The  decision  in 
this  case  throws  little  light  on  these  ques- 
tions.— Peo.  ex  rcl  Hanover  National  Bank 
V.  G old f ogle,  N.  Y.  Sup.  Ct.,  Spec.  Term, 
Feb.  10,  1922. 

Pennsylvania  Anthracite  Coal  Pro- 
duction Tax  —  Classification.  —  The 
Dauphin  County  Court  has  upheld  the 
Pennsylvania  Act  of  May  11,  1921,  P.  L. 
479  imposing  a  state  tax  of  one  and  one-half 
per  cent  upon  the  value  of  anthracite  coal 
when  prepared  for  market,  the  tax  to  be 
assessed  when  the  coal  has  been  mined, 
washed  or  screened  and  is  ready  for  ship- 
ment or  market. 

The  act  is  similar  to  a  previous  act  of 
June  27,  1913,  P.  L.  639,  which  imposed 
a  tax  of  two  and  one-half  per  cent,  except 
that  the  1913  act  provided  for  the  distri- 
bution of  one-half  of  the  tax  to  the  locali- 
ties. That  act  was  held  unconstitutional  in 
Common-iiealth  v.  Alden  Coal  Co.,  251  Pa. 
134;  96  Atl.  246,  because  it  violated  the 
provision  as  to  uniformity,  the  court  hold- 
ing that  it  found  no  difference  between 
anthracite  and  bituminous  coal  which  w^ould 
justify  the  classification  while  that  case  was 
pending  and  before  it  w-as  decided,  the 
legislature  in  1915  passed  another  act  im- 
posing a  tax  on  anthracite  coal  and  that 
act  was  also  held  unconstitutional. 

The  court  expressed  full  respect  for  the 
decision  of  the  supreme  court  in  the  case 
above  cited  but  found  that  it  was  not  bind- 
ing, because  decided  upon  the  strength  of 
a  single  finding  of  the  court  below  that 
forty  per  cent  of  the  anthracite  coal  was 
sold  in  keen  competition  with  bituminous 
coal  and  no  other  distinctions  to  justify 
the  classification  were  shown  in  the  record. 
In  this  case  however,  very  many  deductions 
were  shown,  which  are  fully  described  in 
the  opinion  from  which  the  court  was  led 
to  the  conclusion  that  the  classification  was 
fully  justified  as  being  founded  upon  well 
grounded  considerations  of  public  policy. 
Commonwealth  v.  Del.  Div.  Canal  Co.,  123 
Pa.  594,  621  ;  16  Atl.  584,  the  classification 
being  held  one  which  "  actually  exists  in 
the  business  world  "  Commomvealth  v. 
Lehigh  Valley  Coal  Co.,  244  Pa.  241  ;  90 
Atl.  564.  The  conclusion  was  therefore 
that  the  facts  presented  were  not  the  same 
as  they  were  in  the  Alden  case  and   that 


the  application  of  the  law  was  hence  made 
to  an  entirely  different  state  of  facts. 

The  act  w^as  also  attacked  as  in  violation 
of  the  federal  constitution  prohibiting  a 
tax  upon  exports  and  also  as  repugnant  to 
the  commerce  clause,  the  latter  claim  being 
answered  by  reference  to  Coe  v.  Err  oil,  116 
U.  S.  515,  holding  that  products  of  a  state 
are  liable  to  taxation  as  part  of  the  general 
mass  of  property  of  the  state  until  actually 
started  in  course  of  transportation  to  an- 
other state. 

If  this  decision  is  sustained  by  the  su- 
preme court,  it  is  said  that  it  will  incur  a 
net  collection  of  from  ten  to  twelve  millions 
of  dollars  of  taxes  in  the  first  eighteen 
months  of  the  operation  of  the  law. — 
Heisler  v.  Thomas  Colliery  Co.,  Pa.  Com. 
Pleas.,  Dauphin  Co.,  Feb.  2,  1922. 

Corporation  Franchise  —  Corpora- 
tion UNDER  Federal  Control  or  in 
HANDS  OF  Receiver — "Authorized" 
Capital  Stock  a  Proper  Basis.  —  The 
receiver  of  an  Illinois  railroad  corporation 
sought  to  prevent  the  collection  by  the  state 
of  a  franchise  tax,  based  upon  authorized 
capital  stock,  on  the  grounds  that  the  rail- 
road was,  during  the  taxable  period,  oper- 
ated exclusively  under  the  control  of  the 
director  general  of  railroads  of  the  United 
States,  and  not  subject  to  taxation ;  that  no 
franchise  tax  could  be  imposed  upon  it 
since  its  property  and  business  were  in  the 
hands  of  the  receiver;  that  the  tax  should 
have  been  assessed  only  upon  the  amount 
of  stock  issued  or  authorized  to  be  issued 
by  the  public  utilities  commission,  and  not 
upon  the  total  capital  stock  authorized  in 
the  charter ;  and  that  the  tax  imposed  a 
burden  upon  interstate  commerce.  The 
court  held  that  the  act  of  Congress  under 
which  federal  control  of  the  railroads  was 
taken  did  not  deprive  the  states  of  the  power 
of  taxation  possessed  and  exercised  by  them 
prior  to  the  passage  of  the  act ;  that  under 
the  receivership  the  company  continued  the 
operation  of  the  railroad,  which  constituted 
an  exercise  of  its  corporate  franchises  which 
was  taxable ;  that  the  term  "  authorized 
capital  stock  "  as  used  in  the  statute  meant 
the  amount  of  capital  stock  fixed  in  the 
charter  of  the  company,  and  there  was 
nothing  in  the  statute  requiring  public 
utilities  to  be  assessed  upon  a  different  basis; 
and  that  the  tax,  though  measured  by  capi- 
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tal  used  in  part  in  the  conduct  of  interstate 
commerce,  was  within  the  authority  of  the 
state,  since  the  circumstances  indicated  no 
purpose  to  impose  a  burden  upon  interstate 
commerce  or  that  such  would  be  the  effect. 
— Armstrong  v.  Emmcrson,  132  N.  E.  768. 
To  the  same  effect  see  Chicago  df  N.  W. 
Ry.  Co.  V.  Emmcrson;  Lake  Erie  df  W. 
R.  Co.  V.  Same  and  Jackson,  Receiver  v. 
Same,  132  N.  E.  772,  773. 

Corporation  Excise,  Federal  — 
"  Carrying  on  or  Doing  Business  "  — 
Action  to  Recover  Taxes  not  Main- 
tainable Against  Collector's  Suc- 
cessor.— A  corporation  organized  to  pur- 
chase land  and  "  construct  thereon  a  mod- 
ern fireproof  hotel,  and  to  operate,  manage 
or  lease,  mortgage,  or  sell  the  same,"  which, 
immediately  after  its  organization,  acquired 
land  and  constructed  a  hotel  thereon, 
which  was  immediatel}^  leased  to  an  oper- 
ating corporation,  which  paid  a  rental  de- 
pendent on  profits  was  held  subject  to  the 
corporation  excise  tax  as  "  carrying  on  or 
doing  business." 

Action  to  recover  internal  revenue  ta^ces 
as  illegally  collected  does  not  lie  against 
the  successor  of  the  collector  to  whom  the 
taxes  were  paid ;  the  successor  not  having 
received  the  taxes,  so  as  to  be  liable. — 
Detroit  Hotel  Co.  v.  Brady,  275  Fed.  995. 

Capital  Stock  Increase  —  Filing 
Fees. — An  Indiana  railroad  company  in- 
creased its  capital  stock  at  various  times 
from  its  organization  to  1919,  but  failed  to 
file  a  certificate  of  such  increases  with  the 
secretary  of  state,  as  a  result  of  which,  his 
records  showed  only  the  amount  originally 
authorized,  which  was  $6,500,000.  On 
March  4,  1891.  when  an  act  requiring  the 
payment  of  a  filing  fee  of  one-tenth  of  one 
per  cent  was  enacted,  the  capital  stock  of 
the  company  was  $25,590,800.  On  April 
1,  1919,  the  company  increased  its  capital 
stock  to  $100,000,000,  and  tendered  a  cer- 
tificate of  increase  to  the  secretary  of  state, 
together  with  a  filing  fee,  based  upon  the 
amount  of  the  increase  in  stock  since  March 
I  4,  1891.  The  secretary  of  state  refused  to 
'  file  the  certificate,  claiming  that  the  fee 
should  be  based  upon  the  increase  of  stock 
I  as  the  same  appeared  from  his  records. 
The  court  upheld  the  secretary  of  state  on 
the  ground  that  the  fee  was  a  charge  for 
the  present  filing  of  the  certificate  of  in- 


crease, which  was  the  consummating  act 
that  gave  the  right  to  the  increase,  and  that 
the  previous  increases  in  stock,  without  the 
filing  of  certificates  with  the  secretary  of 
state,  were  invalid  as  to  the  state. — Jackson 
v.  Pittsburgh  F.  IV.  df  C.  Ry.  Co.,  132 
N.  E.  710. 

Special  Franchise,  New  York  — 
Bridge  Crossing.  —  The  official  referee 
annulled  a  special  franchise  assessment 
against  a  steam  railroad  company  for  its 
crossing  over  the  Susquehanna  River  be- 
tween two  towns  in  New  York  state,  on  the 
ground  that  the  crossing  in  question  was 
less  than  250  feet  in  length  and  located 
outside  of  a  city  or  incorporated  village 
and  not  the  continuation  of  the  occupation 
of  another  highway,  which  under  the  statute 
was  not  taxable  as  a  special  franchise.  It 
appeared  that  the  distance  between  the 
abutments  of  the  bridge  which  constituted 
the  crossing  was  302  feet  and  that  the  width 
of  the  river  varied,  depending  upon  the  sea- 
son of  the  year,  on  one  or  two  occasions  the 
same  being  over  250  feet  and  normally  242 
feet.  The  referee  concluded  that  the  vege- 
tation lines  of  the  river  should  control  the 
length  of  the  crossing,  rather  than  the 
measurement  of  the  space  between  the  abut- 
ments, which  were  required  to  be  built  suffi- 
ciently apart  to  prevent  the  water  choking 
the  channel  in  time  of  freshets. 

The  referee  noted  that  the  crossing  was 
located  in  two  tax  districts  and  indicated 
that  had  the  crossing  been  250  feet  or 
more  in  length,  he  would  nevertheless  have 
annulled  the  assessment,  if  the  crossing  had 
not  exceeded  250  feet  in  the  tax  district  in 
question,  and  that  this  view  appeared  to  be 
admitted  by  the  tax  commission  in  its  regu- 
lations to  the  effect  that  bridge  crossings 
need  not  be  reported  unless  the  length  of 
the  bridge  measured  250  feet  or  more  at 
normal  highwater  mark  in  a  single  tax 
district. — People  ex  rel.  New  York  O.  dr' 
W.  R.  Co.  V.  Tax  Commission,  191  N.  Y. 
Supp.  464. 

Exemption  —  Property  of  Federal 
Agency. — The  Wisconsin  court  vacated  an 
assessment  against  certain  vessels  and  ma- 
terials therefor  in  process  of  construction 
for  the  United  States  Shipping  Board 
Emergency  Fleet  Corporation,  a  govern- 
mental agency,  because  the  title  to  the  un- 
finished ships  and  the  materals  was  not  in 
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the  contractor  but  in  the  federal  boai-d  and 
hence  exempt  from  taxation  under  the  Wis- 
consin statutes.  The  court  based  its  de- 
cision upon  the  fact  that  under  the  contract 
between  the  parties,  the  contractor  had  sur- 
rendered possession  of  his  property  to  the 
United  States  and  was  little  more  than  an 
agent  employed  by  the  government  to  do 
certain  work.  The  fact  that  the  contract 
contained  clauses  requiring  the  contractor 
to  restore  the  property  in  case  of  fire  and 
to  pay  valid  taxes,  if  any,  did  not  operate  to 
modify  the  clear  intent  of  the  parties  to  base 
title  exclusively  in  the  United  States. — 
State  ex  rel.  Superior  Shipbuilding  Co.  v. 
Beckley,  185  N.  W.  199. 

Exemption  —  Educational  Institu- 
tion.— Certain  borough  authorities  in  New 
Jersey  brought  proceedings  to  review^  the 
action  of  the  state  board  in  cancelling  cer- 
tain assessments  of  school  property,  owned 
by  a  corporation  not  organized  for  pecun- 
iary profit.  It  appeared  that  the  school 
was  supported  by  tuition  fees,  gifts  and  en- 
dowments ;  that  salaries  were  paid  to  the 
principal  and  teachers,  none  of  whom  had 
any  pecuniary  interest  in  the  school ;  and 
that  not  all  of  the  rooms  were  in  actual  use 
for  school  purposes,  some  being  occupied 
as  dormitories  by  teachers  and  caretakers, 
who  paid  rent  therefor  which  was  applied 
to  teachers'  salaries,  and  others  being  held 
for  future  requirements.  The  court  held 
that  the  property  was  exempt ;  that  the 
school  was  not  conducted  for  profit,  merely 
because  moderate  salaries  were  paid  to  prin- 
cipal and  teachers;  and  that  the  occupation 
of  some  of  the  rooms  as  dormitories  and 
the  holding  of  others  for  future  use  did 
not  deprive  the  school  of  its  exemption  un- 
der the  act. — Mayor  and  Common  Council 
of  Borough  of  Princeton  v.  State  Board  of 
Taxes  and  Assessments,  115  Atl.  342. 

Exemption  —  In  Clause  Exempting 
FROM  Taxation  Property  Held  by  a 
Charitable  Corporation,  the  Expres- 
sion "  Held  By  "  is  Equivalent  to 
"  Owned  " — Laws  Exempting  Property 
FROM  Taxation  are  to  be  Stricti,y 
Construed. — The  Illinois  court  held  that 
where  a  charter  of  a  charitable  corporation 
exempted  from  taxation  property  "  held 
by,  or  for  the  use  of,  or  occupied  by,"  it,  in 
view  of  a  provision  in  the  charter  just  pre- 
vious to  the  exemption  clause  that  the  cor- 


poration might  "  receive,  take,  and  hold, 
either  by  gift,  purchase,  devise,  bequest,  or 
otherwise,  any  real  estate  or  personal  prop- 
erty, *  *  *  whether  *  *  *  bequeathed  or 
conveyed  directly  to  said  corporation  or 
to  any  of  its  officers,"  the  exemption  was  of 
all  property  owned  by  the  corporation,  as 
well  as  that  held  for  its  purposes. 

Laws  exempting  property  from  taxation 
are  to  be  strictly  construed,  and  the  inten- 
tion of  the  legislature  to  exempt  property 
from  taxation  is  not  to  be  presumed. 

If,  after  the  application  of  all  rules  of 
interpretation  to  ascertain  the  intention  of 
the  legislature  in  a  grant  of  exemption 
from  taxation,  a  well-founded  doubt  exists, 
an  ambiguity  should  be  decided  against  the 
grant  of  exemption. — Chicago  Home  For 
Girls  V.  Carr,  133  N.  E.  344. 

License,  Discrimination  against  Non 
Residents. — The  Illinois  court  held  void  a 
city  ordinance  which  provided  for  a  bond 
and  the  payment  of  a  license  fee  for  dis- 
tributing advertising  matter  throughout  the 
city,  but  which  permitted  the  same  acts,  if 
done  by  residents  of  the  city,  upon  permit 
from  the  mayor  and  without  the  require- 
ment of  a  license  under  the  ordinance. — 
City  of  Elgin  v.  Winchester,  133  N.  E. 
205. 

Equality  and  Uniformity  —  General 
Underassessment  Ground  of  Complaint 
— Evidence  of  Underassessment.  —  An 
Illinois  railroad  company  brought  action 
to  cancel  taxes  claimed  to  have  been  levied 
upon  a  valuation  in  excess  of  the  general 
proportion  of  full  value  employed  in  the 
assessment  of  other  property  in  the  county. 
It  produced  evidence  of  a  general  custom 
prevailing,  to  assess  property  generally  at 
from  30  to  60  per  cent  of  full  value,  the 
average  being  about  50  per  cent.  This  evi- 
dence was  in  part  given  by  a  person  em- 
ployed to  examine  the  record  of  transfers, 
who  testified  as  to  the  result  of  his  examin- 
ation. Reports  of  a  special  state  commis- 
sion and  of  the  Illinois  tax  commission 
were  also  introduced,  as  well  as  testimony 
by  persons  who  had  been  engaged  in  assess- 
ment work  in  prior  years. 

The  court  announced  it  as  the  settled  law 
in  Illinois  that  uniformity  in  assessments 
must  obtain  and  that  one  person  cannot 
l)e  compelled  to  pay  a  greater  proportion 
of    taxes,    according    to   the   value   of   his 
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property,  than  another;  that  where  the  as- 
sessing officers  have  disregarded  the  con- 
stitutional and  statutory  provisions,  and 
have  generally  assessed  property  at  far  be- 
low its  real  cash  value,  they  must  never- 
theless follow  the  principle  of  uniformity, 
and  assess  all  at  the  same  proportionate 
value  {People's  Gaslight  Co.  v.  Stiickart, 
121  N.  E.  629). 

The  testimony  of  the  person  employed  to 
examine  the  record  of  real  estate  transfers 
and  the  corresponding  assessments,  and  the 
introduction  of  the  reports  above  mentioned, 
were  held  properly  admissible.  The  ob- 
jections to  the  taxes  in  question  w^ere  sus- 
tained.—  People  V.  Chicago  B.  6^  Q.  R. 
Co.,  133  N.  E.  325. 

Assessment — Change  in  Basis  Can- 
not Affect  Taxes  to  Pay  Obligations 
Issued  Prior  to  Change.  —  An  Illinois 
town  issued  bonds  in  1919  for  road  pur- 
poses, under  a  statute  which  authorized 
taxes  at  one  dollar  per  $100  of  assessed 
valuation,  which  was  then  by  statute  fixed 
at  one-third  of  full  value.  In  the  same 
year,  the  legislature  fixed  the  assessment 
basis  of  all  property  in  the  state  at  fifty 
per  cent  of  full  value,  aiid  reduced  the  rate 
for  road  purposes  to  sixty-six  and  two- 
thirds  cents  per  $100.  The  taxpayer  re- 
sisted payment  of  any  tax  for  the  above 
purpose  at  a  rate  in  excess  of  sixty-six  and 
two- thirds  cents.  The  court  rejected  this 
contention,  holding  that  the  change  in  the 
assessment  basis  was  a  statutory  matter  and 
could  not  affect  contracts  existing  prior  to 
the  change ;  that  the  town  was  empowered 
to  levy  such  taxes  as  were  necessary  to  meet 
the  obligations,  without  regard  to  the 
change  in  the  rate,  which  was  held  to  apply 
only  to  bonds  issued  after  the  change  in 
the  statutory  basis  of  valuation.  —  People 
ex  rel.  Broome  v.  Chicago  df  E.  I.  R.  Co., 
133N.  E.  212. 

Relief  and  Review — Correction  not 

AN  Abatement. — The  Maine  court  upheld 

j  the  action  of  an  assessor,  who  had  corrected 

..  an  assessment  by  making  an  abatement  of  a 

i  part  of  a  tax  because  the  property  taxed  was 

■  partly  exempt,  although  no  application  for 

an  abatement  was  made.     The  court  based 

I  its  decision  upon  the  ground  that  the  statute 

I  authorized  assessors  to  correct  errors  in  the 

records  or  tax  lists  and  that  the  action  of 

the  assessor  was  a  correction  of  his  own 


error  and  not  an  abatement  within  the 
meaning  of  the  law. — City  of  Belfast  v. 
Hay  ford  Block  Co.,  115  Atl.  282. 

Collection  and  Enforcement  — 
Mandamus  an  Appropriate  Proceeding 
TO  Compel  Compliance  with  Taxing 
Statute. — A  statute  of  Illinois  passed  un- 
der constitutional  authority  to  levy  taxes 
against  insurance  interests  or  business,  pro- 
vides for  a  tax  upon  the  net  annual  receipts 
of  agencies  of  foreign  insurance  companies, 
the  same  to  be  taxed  as  personal  property, 
at  the  rates  applied  to  such  property.  The 
agent  of  several  such  companies  refused  to 
make  the  annual  returns  required  by  the 
act,  and  the  main  question  in  the  case  was 
whether  he  could  be  compelled  by  man- 
damus to  do  so.  The  court,  upon  refer- 
ence to  numerous  authorities,  held  that  the 
writ  would  lie  to  compel  compliance.  The 
objection  was  made  that  such  compliance, 
in  obedience  to  the  writ,  made  after  the  date 
fixed  in  the  statute,  would  show  the  neglect 
and  would  have  the  effect  of  incriminating 
the  agent,  in  violation  of  the  constitutional 
provision  prohibiting  persons  from  giving 
evidence  against  themselves  in  criminal 
cases.  The  court  held  that  this  would  not 
be  the  effect  of  compliance  with  the  writ ; 
being  made  under  compulsion,  it  would  not 
constitute  an  admission. — People  v.  Kent, 
133  N.  E.  276. 

Bank  Deposits  of  Receiver  in  Illi- 
nois.— Funds  in  the  hands  of  a  receiver  of 
a  private  bank,  on  deposit  in  a  bank,  pend- 
ing the  determination  of  the  prorata  shares 
of  creditors  and  the  expenses  of  the  re- 
ceivership, were  held  taxable  by  the  Illinois 
court  as  "  money  on  hand  ",  against  which 
debts  were  not  deductible,  and  not  as  funds 
of  a  bank  "  in  the  hands  of  other  banks 
subject  to  draft  ",  or  as  "  money  of  private 
bankers ",  against  which  debts  were  de- 
ductible. 

The  court  refused  to  sustain  the  claim  of 
the  receiver  that  the  creditors  should  have 
been  taxed  for  such  funds,  because  the  pro 
rata  shares  of  the  creditors  were  unknown 
and  the  money  was  still  in  his  hands. — 
Bond  V.  Moore,  132  N.  E.  777. 

Capital  Stock  Tax  —  "  Massachu- 
setts Trust  "  —  Nature  of  Tax.  —  A 
"  Massachusetts  trust  "  is  an  arrangement 
whereby  property  is  conveyed   to   trustees 
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who  execute  a  declaration  of  trust,  to  hold 
and  manage  it  for  the  benefit  of  such  per- 
sons as  from  time  to  time  shall  own  certi- 
ficates, which  are  issued  by  the  trustees,  and 
are  transferable.  The  trustees  hold  legal 
title  to  the  property  and  are  the  active  man- 
agers of  the  business.  Rights  of  certificate 
holders  under  different  declarations  of  trust 
vary  greatly,  sometimes  being  no  greater 
than  those  of  a  cestui  que  trust  under  a  will. 
Under  other  instruments  certificate  holders 
meet  annually,  elect  trustees,'  and  have 
power  to  direct  or  remove  them.  Massa- 
chusetts decisions  classify  the  former  as 
strict  trusts  and  the  latter  as  partnerships. 
Held :  that  neither  of  the  above  classes  of 
organizations  was  subject  to  capital  stock 
tax  under  the  Revenue  Act  of  1916  or  1918. 
The  capital  stock  tax  imposed  by  those  acts 
is  regarded  as  continuing  in  substance  the 
corporation  excise  of  1909  and  as  impos- 
ing an  excise  on  the  privilege  of  doing 
business  in  corporate  or  "  quasi-corporate 
form  ",  with  special  advantages  conferred 
by  statute.— //^r//^  v.  M alley,  276  Fed.  830. 

Excess  Profits  Tax — Invested  Capi- 
tal OF  Partnerships — Borrowed  Capi- 
tal.— A  partnership  doing  business  on  bor- 
rowed capital  is  taxable  as  a  trade  or 
business  having  no  invested  capital,  or  not 
more  than  a  nominal  capital.  Collateral 
deposited  by  partners  with  a  bank  to  secure 
partnership  notes,  indorsed  by  the  partners, 
for  the  purpose  of  financing  partnership 
business  does  not  constitute  tangible  prop- 
erty other  than  cash  paid  in  for  stock  or 
shares  in  such  partnership,  for  the  pur- 
pose of  ascertaining  invested  capital. 
Money  borrowed  from  a  bank  on  notes  of  a 
partnership,  indorsed  by  the  partners,  se- 
cured by  collateral  deposited  by  the  partners 
does  not  constitute  actual  cash  paid  in,  for 
purposes  of  ascertaining  invested  capital. 
Withdrawals  by  partners  against  antici- 
pated profits  are  not  used  in  the  partnership 
business  and  do  not  constitute  earned  sur- 
plus and  undivided  profits  used  or  employed 
in  the  business,  exclusive  of  undivided 
profits  earned  during  the  taxable  year. — 
Carticr  &  Holland  v.  Doyle,  U.  S.  C.  C.  A. 
Mich.,  Dec.  15,  1921,  reversing  269  Fed. 
647;  Bui.  VI,  82. 

Income,    Federal  —  Exempt   Organi- 


zations —  Co-operative  Association.  — 
In  a  recent  case  the  district  court  had  for 
determination  the  interpretation  of  the  pro- 
vision of  the  Revenue  Act  of  1918  as  to 
exempt  organizations,  reading  as  f ollov/s : 

"  Farmers  or  other  mutual  hail,  cyclone,  or 
fire  insurance  companies,  mutual  ditch  or  irriga- 
tion companies,  mutual  or  cooperative  telephone 
companies,  or  like  organizations  of  a  purely 
local  character,  the  income  of  which  consists 
solely  of  assessments,  dues  and  fees  collected 
from  members  for  the  sole  purpose  of  meeting 
its  expenses." 

Exemption  was  claimed  by  a  life,  health 
and  accident  insurance  company,  organized 
under  a  general  law  and  doing  a  general 
business  throughout  an  entire  state,  which 
apparently  operated  on  the  assessment  plan 
and  thus  was  within  the  scope  of  the  exemp- 
tion clause  as  to  its  manner  of  doing  busi- 
ness. 

The  court,  upon  extended  reference  to 
the  authorities,  held  that  in  construing  a 
proviso  in  a  taxing  statute,  containing  ex- 
emptions, the  rule  was  that  it  must  be 
strictly  construed,  as  the  general  rule  ap- 
plying to  an  enacting  clause,  that  must  be 
strictly  construed  in  favor  of  the  citizen, 
did  not  obtain  and  that  therefore  one  claim- 
ing to  come  within  such  a  proviso  must 
clearly  bring  himself  within  it,  Swann  v. 
Finch,  190  U.  S.  143. 

The  court  did  not  however  rest  its  de- 
cision on  this  rule,  but  proceeded  to  examine 
the  language  of  the  proviso  to  determine  the 
intent  of  Congress  and  found  that  it  did  not 
intend  to  exempt  generally  the  classes  of 
organizations  mentioned,  but  only  such  as 
were  "  of  a  purely  local  character  ".  It 
thus  held  that  these  words  qualified  the  en- 
tire paragraph  and  not  the  words  "  or  like 
organizations  ",  immediately  preceding,  and 
that  a  proper  reading  of  the  paragraph  re- 
quired the  interpolation  of  a  comma  after 
the  words  "  like  organizations  ",  making  the 
fact  of  the  purely  local  extent  of  the  oper- 
ations of  the  organizations  the  important 
factor. 

Any  other  interpretation  would,  it  held, 
render  the  large  country-wide  life  insurance 
companies,  operating  under  the  assessment 
plan,  exempt,  a  result  which  could  not  be 
deemed  intended.  The  claim  of  exemption 
was  therefore  denied. — Cojnmercial  Health 
and  Accident  Company  v.  Pickering,  U.  S. 
D.  C.  So.  Dist.  Ills. 
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Income,  Federal — Interest  on  Loans 
Deposited  with  Trustee  as  Security 
FOR  Debentures — Assessment  Unneces- 
sary.— A  loan  and  investment  company  de- 
posited its  mortgage  notes  as  security  for 
debentures  issued  by  it  and  sought  to  deduct 
the  interest  on  the  notes  deposited,  in  com- 
puting its  net  income  under  the  1909  act. 
The  court  held  that  this  interest  was  its 
income,  although  turned  over  to  the  trustee 
for  the  debenture  holders;  that  in  practice 
as  well  as  in  substance,  it  received,  through 
the  trustee,  interest  on  the  securities  de- 
posited and  paid  out  from  such  sources  and 
from  its  other  sources  of  revenue  the  inter- 
est on  the  debentures  sold  to  investors  there- 
in, the  difiference  being  its  net  income.  The 
corporation  had  claimed  the  right  to  deduct 
the  interest  turned  over  to  the  trustee  be- 
cause it  went  directly  to  pay  the  interest  on 
the  debentures.  The  court  further  sug- 
gested that  the  effect  of  this  would  be  to 
permit  the  deduction  of  interest  in  excess  of 
the  limitation  contained  in  the  act. 

The  court  further  held,  following  U .  S. 
V.  G.  R.  &>  I.  Ry.  Co.,  239  Fed.  153,  that 
as  the  tax  was  of  a  fixed  percentage  and 
was  so  definitely  described  as  to  be  ascer- 
tained and  determined  on  evidence,  the  suit 
would  lie  without  an  assessment. — U.  S.  v. 
Waddell  Inv.  Co.,  275  Fed.  934. 

Income,  Federal — Collection  of  Tax 
— Priority  of  U.  S.  Claims  in  Bank- 
ruptcy.— The  claim  of  the  United  States 
against  an  insolvent  corporation  for  unpaid 
taxes,  under  3466  R.  S.,  takes  priority  over 
claim  for  taxes  due  a  state,  county  of  muni- 
cipality.— U.  S.  V.  San  Juan  County,  Wash- 
ington, U.  S.  D.  C.  Wash.,  Jan.  19,  1922. 

Income,  Federal  —  Collection  from 

Estate   of   Bankrupt — Filing   Claims. 

— The  United  States  is  subject  to  the  terms 

of  the  Bankruptcy  Act  and  must  file  its 

claim  for  taxes  like  any  other  creditor,  if 

I  it  desires  to  share  in  the  estate.     Any  other 

I  procedure  would  prevent  the  winding  up  of 

;  bankruptcy  proceedings  and  the  distribution 

of  the  assets,  since  the  trustee  may  only  pay 

out  assets  under  an  order  of  the  referee  or 

:  of   the  court   and   without   such   order   he 

i  could  not  pay  income  taxes  owing  to  the 

government. 

The  circuit  court  of  appeals  has  juris- 
diction to  review  questions  of  jurisdiction 


of  claims  for  federal  taxes  against  bank- 
rupt estates. 

The  collection  of  internal  revenue  is  the 
proper  party  defendant  and  the  proper 
party  upon  whom  the  trustee  in  bankruptcy 
should  serve  notice  in  order  that  the  United 
States  may  have  an  opportunity  to  establish 
its  claim  for  taxes  due  from  a  bankrupt  es- 
tate.— In  re  Anderson,  Bankrupt ;  U.  S.  v. 
Lyttle,  U.  S.  C.  C.  A.  N.  Y. 

Income,  Federal  —  Dividends  Tax- 
able as  Income  when  Declared.  —  In- 
come accrues  to  a  stockholder  upon  the 
declaration  of  a  dividend  instead  of  at  the 
time  of  payment ;  consequently,  a  dividend 
declared  on  February  17,  1913  to  stock- 
holders of  record  on  January  30,  1913,  but 
payable  July  1,  1913,  out  of  profits  of  the 
company  earned  during  the  year  1912,  is 
not  taxable  as  income  to  a  stockholder  under 
the  provisions  of  the  Income  Tax  Act  of 
October  3,  1913. — United  States  v.  Guinz- 
hurg,  U.  S.  C.  C.  A.  N.  Y.,  affirming  de- 
cision of  district  ccurt. 

Income,  Federal  —  Deductions  for 
Depletion — Lessee  of  Mine — Nominal 
Capital. — The  lessee  of  a  mine  held  en- 
titled, to  a  deduction  for  depletion  to  the 
extent  of  the  market  value  in  the  mine  of 
ore  mined  and  paid  for  duiing  the  year. 

A  mining  lessee  corporation  having  in- 
vested capital  of  $25,000  in  1917  could  not 
be  said  to  have  not  more  than  nominal 
capital,  so  as  to  bring  it  within  the  require- 
ments for  assessment  under  Sections  209 
or  210  of  the  Act  of  X^ll.  — Ahvorth- 
Stephens  Co.  v.  Lynch,  U.  S.  D.  C.  Minn. 
(As  this  ruling  is  contrary  to  the  ruling  in 
Weiss  v.  Mohawk  Mining  Co.,  264  Fed. 
502,  and  in  U.  S.  v.  Biwabik  Mining  Co., 
247  U.  S.  116,  which  held  that  the  fee 
owner  alone  was  entitled  to  depletion  de- 
ductions, an  appeal  from  that  part  of  this 
decision  has  been  taken). 

Income,  Federal  —  Income  from 
Employment  of  Child  Labor.  —  The 
provisions  of  the  Revenue  Act  of  1919, 
imposing  a  tax  of  ten  per  cent  on  the  profits 
derived  from  the  employment  of  child  labor 
was  held  to  interfere  with  the  states'  con- 
trol of  their  internal  affairs,  contrary  to 
the  implications  of  the  federal  constitution. 
The  case  was  held  controlled  by  the  de- 
cision in  George  v.  Bailey,  274  Fed.  639, 
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that  decision  being  based  chiefly  on 
Hammer  v.  Dagerihart,  247  U.  S.  251. 
The  act  was  held  not  an  attempt  to  raise 
revenue  but  to  be  flatly  intended  to  prohibit 
the  employment  of  child  labor,  that  being 
its  natural  and  reasonable  effect,  which  was 
the  test  of  its  purpose,  Collins  v.  Nnu 
Hampshire,  171  U.  S.  30.  The  act  was 
therefore  held  invalid  as  violative  of  the 
federal  Constitution,  the  preservation  of  the 
states  being  as  much  within  the  design  and 
care  of  the  Constitution  as  the  preservation 
of  the  federal  government. — Drexel  Furni- 
ture Co.  V.  Bailey,  276  Fed.  452. 

Income,  State  —  New  York  Law  — 
Income  from  Secured  Debts  and  Mort- 
gages UPON  WHICH  Taxes  had  been  Paid 

UNDER    other    LaWS SaLE    OF    CAPITAL 

Assets,  Computation  of  Profit.  —  The 
New  York  court  of  appeals  affirmed,  with- 
out opinion,  the  judgment  of  the  lower 
court  in  two  income  tax  cases.  In  one,  the 
inclusion  of  income  from  secured  debts  and 
from  mortgages  upon  which  the  secured 
debt  tax  or  the  mortgage  recording  tax  had 
been  previously  paid,  w^as  held  proper.  In 
another,  the  computation  of  profit  from  sale 
of  capital  assets,  bought  before  the  effective 
date  of  the  law,  was  held  to  follow  the 
method  prescribed  by  the  United  States 
Supreme  Court  as  to  the  similar  provision 
of  the  federal  law. — People  ex  rel.  Clyde 
V.  Wendell;  People  ex  rel.  Klauher  v. 
Wendell,  N.  Y.  Ct.  of  App.,  Dec.  6,  1921 ; 
See^z//.  VI  279,  280. 

Inheritance,  Federal  —  Community 
Property.  —  The  circuit  court  of  appeals 
held  that  as  the  federal  estate  tax  must  be 
based  only  upon  property  in  truth  of  the 
deceased,  and  that  as  the  interest  of  a  de- 
cedent must  be  determined  by  the  law  of 
the  state  where  the  property  is  located,  un- 
der the  California  statute,  only  one-half  of 
community  property  was  subject  to  the  tax. 
—Warded  v.  Blum,  276  Fed.  226;  See  Bui. 
VII,  27.  Petition  for  Writ  denied  March 
6,  1922. 

Inheritance,  Federal  —  Statutory 
Construction. — The  words  "at  any  time", 
used  in  regard  to  transfers  in  contemplation 
of  or  intended  to  take  effect  in  possession 
or  enjo^Tnent  at  or  after  death,  are  sus- 
ceptible of  a  reasonable  construction  which 
would    limit    them    to    transactions   taking 


place  thereafter  and  are  held  not  to  make 
the  act  retroactive  in  its  application.  — 
Curley  et  al.  as  Executors  of  Grafflin 
Estate  v.  Tait  et  al.,  276  Fed.  840  (Md.). 

Inheritance,  State  —  "Any  Child" 
NOT  Limited  to  Natural  Child.  — 
The  Kentucky  statute  classifying  as  subject 
to  an  inheritance  tax  of  one  per  cent  various 
persons,  including  "  any  child  to  whom  such 
decedent  for  not  less  than  ten  years  prior  to 
such  transfer  stood  in  the  mutually  ac- 
knowledged relation  of  a  parent ",  is  not 
limited  to  a  natural  child  of  decedent,  but 
may  include  one  in  no  w^ay  related  to  hira 
by  blood,  and  puts  in  class  E — a  "  stranger 
in  blood  " — subject  to  a  tax  of  five  per  cent, 
only  such  persons  as  are  not  mentioned  in 
any  of  the  preceding  classes. — Conner  v. 
Parsley,  234  S.  W.  972. 

Inheritance,  State  —  Bequest  held 
TO  PASS  Directly  to  Heirs  of  Deceased 
Legatee,  and  not  to  Lapse. — Under  the 
Iowa  statute,  where  legatee  predeceased  his 
father,  the  testator,  and  left  surviving  a 
widow  and  an  adopted  son,  the  portion  of 
the  legacy  that  went  to  the  adopted  son 
was  subject  to  the  collateral  inheritance 
tax,  the  bequest  not  lapsing,  but  passing  di- 
rectly to  the  heirs  of  the  deceased  legatee. 
— State  V.  Goeitelman's  Estate,  185  N.  W. 
468. 

Inheritance,  State  —  Tax  Based  on 
\mount  Received  under  Compromise 
and  Settlement,  and  not  Amount 
Fixed  by  Will.  —  The  Minnesota  cotirt 
held,  following  the  rule  in  State  ex  rel.  v. 
Probate  Court',  172  N.  W.  902,  in  a  case 
involving  a  compromise  and  settlement  of 
rights  arising  out  of  a  will  in  contest  be- 
fore the  court,  that  the  basis  for  the  com- 
putation of  the  tax  was  the  quantum  or 
value  of  the  property  actually  received  un- 
der the  compromise  and  settlement,  and  not 
the  amount  stated  in  the  will  and  not  in  fact 
received. — In  re  Thorson's  Estate,  185  N. 
W.  508. 

Inheritance,  State  —  Transfer  to 
TAKE  Effect  in  Possession  and  Enjoy- 
ment ON  Death  of  Donor.  —  The  New 
York  surrogate  held  that  where  deceased 
transferred  securities  in  trust,  reserving 
power  of  revocation,  the  income  to  go  to 
life   beneficiaries,    with    condition   that,   if 
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the  donor  died  before  the  survivor  of  the 
life  beneficiaries,  the  estate,  after  the  sur- 
vivor's death,  was  to  go  to  the  donor's  next 
of  kin,  the  death  of  the  donor  before  the 
life  tenants  vested  the  principal  of  the  trust 
in  the  next  of  kin,  but  possession  and  en- 
joyment did  not  depend  on  or  accrue  at  his 
'  death,  and  the  gift  did  not  come  within 
the  provisions  of  the  statute  taxing  transfers 
intended  to  take  effect  in  possession  and  en- 
joyment at  the  death  of  decedent. — hi  re 
Wing's  Estate,  190  N.  Y.  S.  908. 

Inheritance,  State  —  Transfer  in 
Contemplation  of  Death. — The  Illinois 
law  taxing  transfers  in  contemplation  of 
death  was  held  to  apply  to  transfers  from 
a  father  to  his  sons  of  real  estate,  with 
reservation  of  life  estates  in  each  case,  the 
deeds  being  executed  while  decedent  was 
suffering  from  a  disease  of  a  concededly 
fatal  nature.  The  tax  was  sought  to  be 
avoided  upon  the  claim  by  the  sons  that 
the  real  estate  convej^ed  to  each  had  been 
occupied  by  them  for  some  years,  upon  pay- 
ment of  a  rental,  and  upon  the  understand- 
ing that  they  were  each  to  have  the  prop- 
erty upon  the  death  of  the  father.  This 
was  held  not  to  be  a  binding  agreement 
such  as  to  avoid  the  operation  of  the  statute. 
—People  V.  Favener,  133  N.  E.  211. 

I         Inheritance,  State — Contemplation 

i     OF  Death. — In  a  recent  New  York  case 

the  state  sought  to  impose  a  tax  on  the  value 


of  certain  bonds  transferred  by  the  deceased 
to  his  wife  ten  days  before  his  death,  claim- 
ing that  the  transfer  was  in  contemplation 
of  death  and  made  to  avoid  the  inheritance 
tax.  The  evidence  showed  that  for  many 
years  prior  to  his  death,  decedent  had  given 
the  income  from  the  bonds  to  his  wife  and 
that  he  often  expressed  to  his  wife  and 
others  the  intention  to  give  her  the  bonds ; 
that  about  eight  months  before  his  death 
decedent  actually  arranged  with  his  per- 
sonal attorney  for  the  transfer  of  the  bonds, 
which  however  was  postponed  because  of 
the  subsequent  absence  of  the  attorney  and 
thereafter  the  illness  of  the  decedent  from 
pnemnonia;  that  upon  the  recovery  of  de- 
cedent the  transfer  was  made,  at  which 
time  the  decedent,  then  70  years  old,  was 
in  his  usual  health,  which  though  not  very 
good  was  such  that  there  was  no  danger  of 
death;  that  at  the  time  of  the  transfer  de- 
cedent made  plans  for  the  coming  summer ; 
that  a  few  days  after  the  transfer,  decedent 
was  stricken  with  a  throat  disease,  which 
caused  his  death  but  which  disease  was  in 
no  way  connected  with  the  attack  of  pneu- 
monia or  the  chronic  diabetes  from  which 
he  had  suffered  for  twenty-five  years  pre- 
vious to  the  transfer.  The  court  held  that 
from  the  evidence  there  was  no  reason  to 
assume  that  the  transfer  was  made  in  con- 
templation of  death  or  to  avoid  the  inherit- 
ance tax,  and  hence  it  was  not  taxable. — 
In  re  VVadsworth,  190  N.  Y.  Supp.  819. 
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Essays  in  Taxation.  Ninth  edition. 
E.  R.  A.  Seligman.  The  Macmillan  Co. 
1921.     XI,  806. 

This,  the  ninth  edition  of  Professor 
Seligman's  well-known  work  originally  pub- 
lished in  1895,  represents  a  considerable 
expansion  and  some  measure  of  revision  of 
the  preceding  edition.  In  general  the  re- 
vision of  chapters  which  were  included  in 
earlier  editions  has  been  confined  to  com- 
pressed notes  at  the  ends  of  the  chapters, 
which  give  brief  mention  of  recent  liter- 
ature and  summarily  but  acutely  and  in- 
formingly  characterize  the  trend  of  events 
since  the  publication  in  1913  of  the  previous 
edition. 


In  this  edition.  Professor  Seligman  ends 
his  well  known  advocacy  of  the  separation 
of  state  and  local  revenues  with  the  follow- 
ing note :  "  The  chief  conclusions  of  this 
chapter  are  now  confirmed  in  Mabel  New- 
comer's comprehensive  study  of  this  topic. 
.  .  .  Her  investigation  closes  in  the  follow- 
ing words :  '  In  the  states  where  it  i.  e., 
separation  of  state  and  local  levenues  has 
been  introduced  thus  far  it  has  been  a  mark 
of  progress.'  "  A  more  accurate  summary 
of  her  conclusions  than  that  given  in  her 
final  sentence  quoted  above  can  be  found  in 
her  immediately  preceding  sentence,  which 
Professor  Seligman  does  not  quote:  "  There 
are  no  advantages  to  be  derived  from  com- 
plete separation  of  sources  which  cannot  be 
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derived  in  other. ways,  and  there  is  little 
likehood  that  it  will  become  a  permanent 
feature  of  any  state's  system ;  but  as  a  tran- 
sitional stage  in  the  movement  from  the 
general  property  tax  widely  applied  to  clas- 
sification for  taxation  it  will  doubtless  play 
an  important  part."  Faith  in  either  clas- 
sification of  property  or  seoaration  of 
revenues  as  even  temporary  solutions  of  the 
problem  of  state  taxation  appears  now  to  be 
lessening,  and  other  solutions  are  being 
energetically  sought  for  in  most  quarters. 

The  added  matter  consists  largely  of  a 
series  of  papers  on  various  phases  of  war 
finance.  These  maintain  the  same  high 
order  of  merit  as  the  earlier  papers,  and 
are  a  worthy  addition  to  this  collection  of 
essays  by  the  leading  student  of  govern- 
ment finance  in  this  country.  In  one  paper, 
however,  namely,  Loaiis  v.  Taxes  in  War 
Finance,  Professor  Seligman  takes  up  a 
position  which  many  American  economists 
would  regard  as  mistaken,  to  the  effect  that 
the  burden  of  a  war  can  be  shifted  to  the 
future  subjectively,  although  not  objec- 
tively, by  a  policy  of  loans  instead  of  cur- 
rent taxation.  Taking  the  least  favorable 
hypothesis  for  his  argument,  namely  where 
precisely  the  same  sums  would  be  raised 
from  each  taxpayer  that  would  otherwise 
be  contributed  by  each  bondholder,  he 
argues  that  it  would  nevertheless  remain 
true  that  loans  imply  a  lessening  of  sub- 
jective costs  or  sacrifices,  for  although  the 
taxpayers  of  the  future  have  indeed  to  re- 
pay the  loan,  they  do  not  have  to  pay  the 
amount  all  at  once  as  would  be  necessary 
in  the  case  of  the  sums  being  raised  im- 
mediately by  taxation.  It  is  a  fair  inter- 
pretation of  Professor  Seligman's  argument 
that  the  loan  policy  is  not  to  be  permitted 
to  result  in  a  shifting  of  the  tax  burden 
as  l)etween  individuals  or  classes.  Now 
what  difference  is  there  between  paying 
your  share  at  once  in  taxes  and  paying  it  in 
subscription  to  a  "  loan ",  whose  interest 
and  principal  repayments  will  be  fictitious, 
since  they  will  be  paid  to  you  out  of  the 
proceeds  of  taxation  upon  you?  If  a  policy 
of  loans  does  reduce  the  immediate  sub- 
ject ve  '  urden  the  reduction  can  only  arise 
either  from  the  expectation,  which  by 
hypothesis  is  a  mistaken  one.  that  the  bur- 
den of  supporting  and  repaying  the  loan 
will  be  shifted  to  other  persons  than  the 
lender  or  else  from  the  self-delusion,  which 
sees  in  anticipation  only  the   interest   pay 


ments  coming  in,  but  is  blind  to  the  tax 
payments  which  will  go  out  to  meet  these 
interest  payments.  An  individual  has 
$100,000  capital.  If  it  is  all  taxed  away 
immediately,  he  has  nothing.  If  he  bnds 
it  to  the  government  with  every  expectation 
that  he  will  later  be  compelled  to  furnish 
the  funds  with  which  to  pay  himself  inter-  ^ 
est  and  repay  himself  the  principal,  how 
much  has  he  got?  Objectively,  nothing. 
Subjectively,  also  nothing.  Subtle  reason- 
ing about  the  lesser  burden  of  payment  in 
instalments  as  compared  to  lump-sum  pay- 
ment cannot  affect  the  truth  of  the  proposi- 
tion that  a  loan  which  in  substance  will  not 
pay  interest  and  will  not  be  repaid  in  prin- 
cipal is  in  no  respect  different  from  a  tax 
of  equivalent  amount. 

There  is  one  possible  way  in  which  loans 
do  impose  a  lesser  subjective  burden  than 
taxes.  Assuming  once  more  that  the  dis- 
tribution of  the  tax  burden  will  not  be  af- 
fected by  the  decision  between  bonds  and 
taxes,  but  assuming  this  time  that  the 
lenders  subscribe  to  more  loans  than  their 
taxes  would  have  amounted  to  in  the 
absence  of  loans,  the  lenders  are  tempor- 
arily assuming  for  the  non-lenders  a  part 
of  their  share  of  the  war-burden,  a  tem- 
porary shifting  of  the  burden  betiveen 
classes  which  may  lessen  the  immediate  sub- 
jective cost,  because  present  funds  may  be 
more  wanted  by  the  non-lenders  than  by 
the  lenders. 

Minor  disagreements  with  Professor 
Seligman's  reasoning  on  what  are  highly 
debatable  questions  should  not  be  permitted, 
however,  to  detract  from  a  generous  ap- 
preciation of  the  scholarly  attainments  and 
the  scientific  impartiality  which  this  collec- 
tion of  essays  displays.  The  new  edition 
will  further  strengthen  the  high  position 
which  this  work  had  already  won  in  the 
literature  of  government  finance. 

Jacob  Viner. 

University  of  Chicago. 

Barton,  Waiter  E.,  and  Browning, 
Carroll  W.  Federal  Income  Tax  Laws, 
Correlated  and  Annotated.  John  Byrne  & 
Company,  Washington,  D.  C.,  1922.  pp. 
450. 

This  compilation  covers  all  of  the  fed- 
eral income  tax  laws  that  have  been  enacted 
since  the  Act  of  1 86 1.  The  laws  of  the 
Civil  War  peri(  d  and  the  Act  of   1804  are 
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annotated,  with  the  references  to  decisions 
carried  in  liberal  foot  notes.  Beginning 
with  the  corporation  tax  of  1909,  the  sub- 
sequent income  tax  acts,  including  the  re- 
cent revenue  act  of  1921,  are  compiled  in 
parallel  columns  in  such  manner  that  the 
corresponding  sections  of  the  successive  acts 
are  correlated.  In  this  way  it  is  pos3il)le 
for  the  student  of  the  federal  income  tax 
laws  to  follow  the  changes  that  have  been 
made  regarding  a  given  point  from  the 
earliest  to  the  latest  law.  A  third  section 
of  the  book  contains  several  miscellaneous 
federal  acts  relating  to  taxation,   such  as 


the  munitions  tax  of  September  8,  1916,  the 
excess  profits  tax  of  March  3,  1917,  the 
child  labor  tax  November  23,  1921,  certain 
sections  of  the  Revised  Statutes  applicable 
to  taxation,  and  the  provisions  of  the  fed- 
eral constitution  on  taxation. 

It  is  especially  advantageous  to  have  the 
federal  income  tax  statutes  compiled  in  this 
form.  Lawyers  and  accountants,  as  well 
as  all  others  who  have  occasion  to  consult 
the  earlier  laws,  will  no  doubt  find  the  ar- 
rangement of  the  material  very  useful. 

H.  L.  L. 


RECKNT  PUBLICATIONS 


Arizona.  Report  of  Proceedings  of  the 
Arizona  Tax  Conference.  Ninth  Annual 
Session,  Nogales,  Arizona,  1921.  This  con- 
ference consisted,  as  have  all  of  those  which 
have  preceded,  of  a  series  of  public  hear- 
ings at  which  the  tax  commission  quizzed 
the  county  assessors  concerning  the  details 
of  their  local  duplicates,  and  especially  as 
to  the  reasons  for  increases  or  decreases 
over  the  preceding  year. 

Kansas.  The  State  Tax  Commission 
has  recently  issued  a  revised  edition  of  the 
Constitution  and  Laws  of  Kansas  relating 
to  Assessment  and  Taxation,  and  also  a  re- 
vision of  the  Instructions  to  be  observed 
in  ihe  Assessment  and  Equalization  of 
Property  for  Purposes  of  Taxation.  The 
latter  is  an  exceptionally  good  manual  of 
instructions  and  suggestions  to  local  as- 
sessors. 

Massachusetts.  The  State  Tax  Com- 
missioner has  issued  Bulletin  No.  5,  Rules 
and  Regulations  for  the  Administration  of 
the  Massachusetts  Income  Tax.  These  re- 
gulations are  issued  in  loose  leaf  form,  with 
temporary  clasp  binders,  and  are  fully  in- 
dexed. 

Saska  icHEWAN.  Annual  Report  of  the 
Department  of  Municipal  Affairs  of  the 
Province  of  Saskatchewan  for  the  Financial 
Year  1920-1921.     Regina,  1921,  pp.  37 


South  Carolina.  Tax  Reform  in  South 
Carolina.  Bulletin  of  the  University  of 
South  Carolina,  Extension  Department. 
Prepared  for  the  South  Carolina  High 
School  Debating  League  by  George 
McCutchen  and  Reed  Smith.  No.  104, 
February,  1922,  185  pp. 

This  splendid  bulletin  is  built  around  the 
excellent  report  of  the  Joint  Special  Com- 
mittee on  Revenue  and  Taxation.  The  ma- 
terial is  comprehensive  in  scope,  and  ad- 
mirably organized  for  the  purpose  which 
it  serves,  that  of  a  debater's  handbook. 
If  such  a  study  of  the  local  revenue  system 
could  be  promoted  in  the  high  schools  of 
every  state,  it  would  be  much  easier  to  make 
headway  with  the  practical  side  of  tax 
reform. 

South  Dakota.  Annual  Report  of  the 
Tax  Commission  of  the  State  of  South 
Dakota,  1920-1921.  Pierre,  1921,  pp.  111. 
The  report  is  almost  entirely  statistical  in 
form.  The  commission  comments  very 
briefly  on  the  increased  taxes,  the  eiforts  at 
economy  in  government,  and  the  situation 
with  regard  to  assessment  over  the  state. 

Toronto.  Annual  Report  of  the  As- 
sessment Commissioner  for  the  City  of 
Toronto,  for  the  year  ending  December 
31st,  1921. 
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to  those  ideas  which  have  the  unanimous 
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Reports  of  the  returns  of  income  and 
of  taxes  paid,  from  the  federal  collectors 
and  from  the  states  which  are  using  in- 
come taxes  indicate  that  for  the  year  1921 
there  will  be  a  considerable  shrinkage  in 
both  items  —  net  taxable  income  and  tax 
yield  —  in  comparison  with  the  results  ob- 
tained in  earlier  years. 

This  shrinkage  was  natural  and  inevi- 
table, in  view  of  the  general  readjustment 
of  prices  and  business  conditions  which 
has  been  in  progress  for  the  past  eighteen 
months.  Recent  income  tax  returns  have 
been  reflecting  the  effects  of  this  period  of 


depression  as  those  of  earlier  years  re- 
flected the  enormous  but  artificial  prosper- 
ity of  the  boom  period.  As  the  ups  and 
downs  of  the  business  cycle  proceed  we 
may  expect  a  similar  rise  and  fall  in  the 
stream  of  income  and  in  the  yield  of  in- 
come taxes. 

This  variation  in  the  yield  of  the  income 
tax  has  sometimes  been  regarded  as  a 
valid  argument  against  it.  At  best,  how- 
ever, it  is  only  an  argument  against  reli- 
ance upon  income  taxation,  to  the  neglect 
of  other  forms  of  taxation.  From  many 
points  of  view,  breadth  of  scope  is  highly 
desirable  in  the  fiscal  system,  whether  of 
the  state  or  the  nation ;  and  the  varia- 
bility of  net  income  over  the  different 
phases  of  the  business  cycle  simply  con- 
firms and  strengthens  the  case  for  a  proper 
diversification  in  the  sources  of  revenue. 
The  income  tax  remains  an  important  and 
equitable  feature  of  the  modern  taxation 
system. 

The  actual  effects  of  these  cyclical  varia- 
tions of  income  upon  the  Treasury  may  be 
mitigated,  although  perhaps  not  entirely 
offset,  by  the  introduction  of  a  different 
basis  for  the  determination  of  taxable  in- 
come— the  basis  of  the  average  of  a  period 
of  years  instead  of  the  income  of  the 
single  year.  There  would  be  less  revenue 
collected,  under  such  a  plan,  during  ihe 
years  of  prosperity,  but  there  would  be 
more  in  the  lean  years  than  under  the 
present  arrangement. 

No  doubt  a  fairly  good  case  could  be 
made  out  for  such  a  basis  of  income  tax 
determination.  But  it  would  involve  a 
radical  modification  of  the  concept  of  tax- 
able income  toward  which  we  have  been 
endeavoring  to  work  in  the  United  States, 
as  well  as  very  extensive  changes  in  ad- 
ministrative  rulings  and   procedure.     The 
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taxpayer  would  no  doubt  find  these  changes 
annoying  if  not  actually  irksome.  There 
is  little  prospect,  therefore,  that  such  a 
change  will  be  made.  Meanwhile,  the 
federal  and  state  governments  must  be 
content  to  wait  till  the  clouds  have  finished 
rolling  by,  and  while  contemplating  the 
present  shrinkage  of  income  tax  yield,  take 
comfort  in  the  thought  that  incomes  will 
increase  as  business  activities  again  ap- 
proach normal. 


usefulness  of  the  Association  rests  very 
largely  upon  the  members,  and  this  obli- 
gation can  be  in  part  discharged  by  attend- 
ance at  the  annual  conferences. 


The  decline  of  taxable  income  has  been 
furthered  by  another  factor,  however,  from 
which  we  may  expect  no  aid  toward  re- 
covery of  the  loss  as  business  conditions 
improve.  This  is  the  transfer  into  tax- 
exempt  securities.  No  accurate  measure 
of  the  voltuTie  of  this  transfer  exists,  but 
there  can  be  no  doubt  that  it  has  occurred 
on  a  considerable  scale.  The  natural 
variations  in  net  income  at  different  stages 
of  the  business  cycle,  with  the  resultant 
fluctuations  in  the  taxes  derived  from  this 
source,  make  it  the  more  imperative  that 
measures  be  promptly  taken  to  cut  off  this 
form  of  legalized  tax  evasion.  Opposition 
to  this  principle  is  equivalent  to  advo- 
cacy of  heavier  taxes  on  enterprise  and  on 
smaller  incomes  generally. 


It  is  not  too  soon  for  members  of  the 
Association  and  others  to  begin  making 
their  summer  plans  with  a  view  to  includ- 
ing the  annual  Conference,  which  will 
be  held  this  year  in  Minneapolis  during 
the  week  of  September  18.  There  are 
many  "  points  "  in  favor  of  this  choice  of 
a  meeting  place — it  is  conveniently  acces- 
sible, the  Minnesota  climate  is  very  pleas- 
ant at  that  season,  and  Minneapolis  and  its 
immediate  environs  contain  many  attrac- 
tions for  the  traveler.  The  problems  of 
taxation  which  will  come  before  the  Con- 
ference are  even  more  numerous  and  im- 
jiortant  than  ever,  while  the  active  part 
which  has  been  taken  both  by  members 
and  by  committees  of  the  Association,  in 
the  formulation  of  legislation  and  consti- 
tutional amendments,  has  given  great 
weight  to  the  deliberations  of  the  Con- 
ference. The  responsibility  for  the  success 
of  these  gatherings  and  for  the  continued 


The  difficult  task  of  preparing  a  pro- 
gram for  the  Minneapolis  Conference  is 
now  being  confronted  by  the  Secretary 
and  the  other  officers.  Suggestions  as  to 
the  topics  to  be  covered,  the  speakers,  and 
the  general  method  of  conducting  the 
proceedings,  will  be  welcomed  by  Mr. 
Holcomb. 


CIVIL  SERVICE  EXAMINATION 
FOR  TAX  EXAMINER 

The  United  States  Civil  Service  Com- 
mission announces  an  examination  for  tax 
examiner  specialist,  for  duty  under  the 
Interstate  Commerce  Commission  in  the 
work  of  valuing  the  property  of  common 
carriers.  The  entrance  salary  ranges  from 
$2400  to  $3600,  according  to  the  qualifi- 
cations of  those  chosen.  This  position  is 
open  to  men  only.  The  following  extract 
from  the  announcement  indicates  the  char- 
acter of  the  training  and  experience  which 
will  be  expected  from  candidates. 

"  Applicants  must  have  graduated  with 
a  degree  from  a  college  or  university  of 
recognized  standing,  specializing  in  politi- 
cal economy  or  political  science.  The 
work  taken  in  these  subjects  must  be 
clearly  stated  in  the  application.  In  addi- 
tion, applicants  must  have  had  at  least 
two  years  of  responsible  experience  in  the 
valuation  of  common  carriers  or  other 
public  utilities,  conducted  by  railroad  or 
public  service  commissions ;  this  experi- 
ence must  have  included  the  actual  con- 
duct of  hearings  and  personal  investiga- 
tions of  the  theory  of  financing  railroad 
and  public  utility  properties.  Some  of  the 
required  experience  must  have  been  ac- 
quired within  two  years  preceding  the  date 
of  this  examination.  Additional  credit 
will  be  given  for  legal  training  of  a  char- 
acter other  than  clerical  or  routine,  with 
particular  reference  to  the  methods  of 
locating  and  digesting  court  and  public 
service  decisions." 

Applications  are  closed  on  May  9,  1922. 
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AMONG  THE  TAX  COMMISSIONS 

Recommendations  presented  by  the  New  York  State  Tax  Commission  in  its  Annual  Report 
to  the  Legislature  for  the  year  1921 


The  report  presented  to  the  legislature 
by  the  New  York  State  Tax  Commission 
for  the  year  1921  is  the  first  that  has  been 
made  since  the  consolidation  of  virtually 
all  of  the  tax  assessing  and  collecting  agen- 
cies in  the  state  in  July,  1921.  The  fol- 
lowing summary  of  recommendations  is 
taken  from  the  advance  sheets  issued  by 
the  tax  commission. 

"  Among  the  general  facts  relating  to 
taxation  in  the  State,  the  Commission 
points  out  that  the  returns  to  the  various 
localities  of  the  State  from  the  revenues 
from  corporation  and  personal  income 
taxes  for  the  last  fiscal  year  exceeded  con- 
siderably the  direct  property  tax  now  in 
process  of  collection  by  the  localities.  The 
report  shows  that  the  localities  of  the 
State  received  from  the  corporation  and 
personal  income  taxes  during  the  fiscal 
year  ending  June  30,  1921,  a  total  of  $31, 
679,865.  The  direct  state  tax  now  being 
collected  by  the  localities  will  amount  10 
$22,340,343,  or  more  than  $9,000,000  less 
than  the  amiount  the  localities  received 
from  the  State  as  their  share  of  the  taxes 
mentioned,  with  a  corresponding  reduction 
in  the  local  tax  rate. 

"  Among  the  general  recommendations 
made  by  the  Commission  is : 

That  the  entire  subject  of  exemption 
of  real  property  from  taxation  be 
given  the  early  and  serious  considera- 
tion of  the  Legislature. 

"  The    Commission    declares    that    '  for 
many  of   the  statutory  exemptions  which 
now  exist  there  appears  to  be  little,  if  any, 
logical    reason,    and    public    policy   would 
seem  to  dictate  that  the  State  should  cur- 
tail existing  exemptions  and  should  scru- 
tinize  applications   for  future   exemptions 
;  with  much  greater  care  than  has  been  ex- 
ercised   heretofore.'      The    report    shows 
that  the  assessed  value  of  real  property  in 
,  ■  the  State  for  the  year  1921   was  $14,904, 
I  i  199,178,    of    which    $3,285,986,647    were 
exempt  from  taxation,  an  increase  of  9.6 
per  cent  over  the  exemption  in  1920. 
L  j     "The  Commission  urges  that  a  tax  of  one 


cent  a  gallon  be  placed  upon  the  con- 
sumption of  gasoline,  estimating  that  this 
would  bring  additional  revenue  of  about 
$4,500,000  annually. 

"  It  is  recommended  that  the  base  for 
computation  of  automobile  license  fees  be 
made  the  weight  of  the  car,  with  a  mini- 
mum fee  of  $8.  The  recommendation  is 
made  after  an  exhaustive  study  of  the 
methods  used  in  all  of  the  other  states. 
'  Such  methods  can  be  adopted  without 
materially  increasing  the  fees  charged  and 
will  provide  an  easy  method  of  ascertain- 
ing the  correct  fee,'  the  report  states. 
'  It  will  save  a  multitude  of  mistakes  and 
much  labor  to  fifty-five  county  clerks  and 
four  state  offices.'  " 

It  is  urged  that  the  license  fees  for 
motor  trucks  be  increased  at  least  thirty- 
three  and  a  third  per  cent.  An  operator's 
license  law  is  urged,  requiring  every  driver 
of  a  car  in  the  State  to  have  an  annual 
license.  The  fee  is  recommended  at  $1.00, 
as  compared  with  the  $2.00  fee  now 
charged  in  New  York  City.  Provision 
should  be  made  for  revoking  or  suspending 
the  license  in  the  case  of  conviction  for 
serious  offenses  and  the  Commission  should 
be  given  discretion  to  refuse  reissue  or 
renewal.  It  is  especially  urged  in  this 
connection  that  the  license  should  be 
annual. 

Another  important  recommendation 
urges  that  the  specifications  for  lenses  and 
headlight  devices  be  made  "  more  specific 
and  accurate,"  to  bring  New  York  into 
line  with  other  states  where  the  most  care- 
ful supervision  of  lights  is  made.  The 
specifications  should  include  provision,  it 
is  said,  that  all  lamps  should  be  twenty- 
one  candlepower.  On  the  subject  of  head- 
light lenses  the  Commission  says: 

"  About  140  different  lamps  have  been 
approved  and  are  in  common  use.  The 
great  majority  of  these  are  comparatively 
useless  and  insufficient  to  protect  the 
traveling  public." 

A  bond  for  at  least  $500  is  recommended 
for  all  taxicabs  operating  in  cities.  "Many 
of  these   taxicabs  are  covered  by  chattel 
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mortgages,"  the  report  says.  "  The  driv- 
ers are  irresponsible  and  in  case  of  acci- 
dent the  injured  party  has  no  redress.  It 
is  believed  a  bond  would  tend  to  reduce 
the  reckless  and  careless  driving." 

Because  of  the  lack  of  a  sufficiently 
large  inspection  force  in  the  Motor  Vehicle 
Bureau,  it  is  declared  considerable  revcnu: 
is  lost  to  the  State.  "  Of  greater  impor- 
tance, however,  is  the  fact  that  with 
proper  inspection  much  can  be  done  to 
prevent  violation  of  the  highway  law  and 
to  protect  the  public  from  accident  and 
theft." 

Considerable  attention  is  given  in  the 
report  to  the  results  of  the  consolidation 
of  the  tax  assessing  and  collecting  agen- 
cies of  the  State.  The  "  consolidated  " 
Tax  Department  has  been  operating  only 
since  July  1,  1921,  but  already,  it  is 
pointed  out,  the  number  of  employees  ha-^ 
been  reduced  from  1059,  when  the  various 
bureaus  were  united,  to  924.  There  has 
been  effected  a  saving  for  personal  service 
during  the  last  six  months  of  1921  over 
the  corresponding  six  months  of  1920  a 
total  of  $218,000.  Thousands  of  dollars 
have  been  saved  in  rental,  it  is  stated,  as 
well  as  in  many  maintenance  and  opera- 
tion charges. 

The  report  shows  that  $98,739,134  were 
turned  into  the  State  treasury  during  the 
fiscal  year  ending  June  30,  1921,  by  the 
various  bureaus  now  under  the  Tax  Com- 
mission. The  largest  single  revenue  pro- 
ducing agency  in  the  State  is  the  corpora- 
tion tax  bureau  of  the  Department.  This 
bureau,  during  the  last  fiscal  year,  received 
more  than  $57,000,000.  Ab'out  $43,000, 
000  of  this  went  into  the  general  fund  of 
the  State  and  about  $14,000,000  were  dis- 
tributed to  the  counties  of  the  State.  The 
receipts  from  this  source  during  the  last 
year  exceeded  all  previous  records  by  a 
large  sum.  The  basis  of  this  tax  being 
net  income,  the  Commission  believes  the 
business  depression  prevalent  throughout 
the  State  and  Nation  will  result  in  a  con- 
siderable reduction  in  the  revenue  from 
this  source  for  the  present  fiscal  year.  It 
is  believed  the  decrease  will  be  about 
$9,000,000. 

REVALUATION  OF  PROPERTY 
IN  MINNESOTA 

The  assessment  of  real  estate  and  per- 
sonal   property    in    Minncso  a    will    begin 


May  1  and  the  Minnesota  Tax  Commis- 
sion has  arranged  to  hold  meetings  in  every 
county  in  the  state  for  the  purpose  of  in- 
structing assessors  as  to  the  laws  covering 
their  work.  These  meetings  began  March 
31  and  will  be  continued  until  April  29. 

TAX  LEGISLATION  IN  KENTUCKY 

Mr.  P.  N.  Clarke,  Secretary  of  the  Ken- 
tucky Tax  Reform  Association,  writes  as 
follows  concerning  tax  legislation  in  Ken- 
tucky : 

"  At  the  biennial  session  of  the  Ken- 
tucky Legislature,  January  2nd,  to  March 
15th,  1922,  not  less  than  sixty  bills  re- 
lating to  revenue  and  taxation  were  in- 
troduced, but  only  two  of  any  importance 
were  enacted  into  laws.  These  were  to 
extend  the  powers  of  the  State  Tax  Com- 
mission to  enable  the  revision  of  local 
assessments  of  individual  property  which 
was  heretofore  limited  to  classes  of  prop- 
erty and  left  too  much  to  the  local  asses- 
sors. The  other  measure  designated  print- 
ing establishments  and  newspapers  as 
manufacturing  concerns  and  exempting 
their  machinery  and  raw  materials  from 
local  taxation. 

"  A  bill  sponsored  by  the  Speaker  of  the 
House  of  Representatives  seeking  to  re- 
peal that  part  of  the  classification  law, 
adopted  in  1917,  providing  that  intan- 
gible personal  property,  farming  imple- 
ments and  manufacturing  machinery,  raw 
materials  and  products  in  process  shall  be 
taxable  for  State  purposes  only,  was 
passed  by  the  Legislature  under  peculiar 
circumstances  but  was  vetoed  by  the  Gov- 
ernor and  the  now  well-established  System 
of  classified  taxation  remains  in  force." 

CONSTITUTIONAL  AMENDMENTS 
ON  TAXATION 

The  Illinois  constitutional  convention 
has  proposed  a  new  revenue  article,  after 
long  and  at  times  acrimonious  discussion. 
The  draft  as  it  stands  after  the  second 
reading  appears  to  retain  the  general 
property  tax  except  as  there  is  substituted 
therefor  a  tax  on  all  incomes  derived  from 
intangible  property.  Authority  to  impose 
a  general  income  tax  is  also  given,  but 
with  some  rather  peculiar  limitations  and 
privileges  in  the  determination  of  rates, 
deductions  and  exemptions. 
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Another  attempt  will  be  made  this  fall 
to  break  the  uniform  rule  in  Ohio,  if  the 
plans  which  are  now  going  forward  to 
place  an  amendment  on  the  ballot  by  initia- 
tive petition  are  carried  out.  The  amend- 
ment will  definitely  omit  reference  to  the 
uniform  rule  of  taxation,  but  it  will  not 
prevent  the  retention  of  this  system  if  the 


legislature  really  prefers  it.  A  liberally 
inclined  legislature  could,  on  the  other 
hand,  go  far  in  revising  and  reforming 
the  Ohio  taxation  system  under  the  pro- 
posed amendment  as  it  now  stands.  There 
will  be  a  hard  fight  on  it  but  the  chances 
appear  favorable  to  success. 


ADMINISTRATION  OF  FEDERAL  INCOME  TAXES 

Address  of  Robert  N.  Miller,  Washington,  D.  C. ,  at  the  Tax  Conference  held  at  the  Annual  Convention 
of  the  American  Mining  Congress,  Chicago,  October  i8,  1921.     Reprinted  from  the  Proceedings. 


When  the  federal  tax  administration 
writes  to  a  taxpayer  that  more  income  or 
excess  profits  tax  is  due  from  a  taxpayer 
than  has  been  paid  for  any  particular 
year,  there  are  three  possibilities :  the 
Government  may  be  right,  the  return  may 
be  right,  or  neither  may  be  right.  The 
Government  has  a  valuable  background 
gained  in  the  study  of  other  cases,  but  is 
sometimes  handicapped  by  lack  of  detailed 
knowledge  as  to  the  particular  case  and 
by  other  disabilities,  due  to  the  size  of  its 
organization.  The  taxpayer,  on  the  other 
hand,  has  unique  knowledge  of  his  own 
business,  but  often  lacks  full  understand- 
ing of  the  legal  effect  of  the  facts  when 
considered  in  the  light  of  the  conventional 
rules  which  experience  has  developed  in 
the  Bureau.  He  often  fails  to  realize  that 
some  of  the  facts  are  material  in  the  tax 
questions.  No  satisfactory  solution  of  the 
whole  difficulty  can  be  reached  until  some 
combination  of  experience  can  be  made  by 
which  each  group  will  get  the  knowledge 
which  it  needs  and  furnish  the  knowledge 
in  which  it  is  proficient.  It  is  unfortunate 
that  the  law  should  be  so  complicated  to 
administer,  but  it  is  nevertheless  true.  It 
is  a  fact  that  any  heavy  income  tax  law 
is  complicated,  for  the  accurate  determina- 
tion of  net  income  is  inherently  hard.  We 
have  not  only  an  income  tax  law,  but  also 
a  law  involving  invested  capital — another 
source  of  complication.  There  appears  to 
be  no  chance  of  getting  rid  of  the  excess 
profits  complications  in  the  returns  to  be 
filed  next  spring. 

Since  the  decision  of  these  questions  in 
any  tax  case  lies  primarily  with  the  Gov- 
ernment, it  is  the  taxpayer  who  must  take 
the  initiative  and  bring  the  Government  to 


his  way  of  thinking,  if  he  can.  That  this 
burden  falls  on  the  taxpayer  rather  than 
the  Government  is  unfortunate;  but  here, 
too,  we  must  deal  with  this  as  a  fact.  It 
must  be  admitted,  also,  that  in  taxing 
systems,  both  present  and  past,  it  has  prac- 
tically always  been  the  same. 

It  is,  perhaps,  profitable  to  consider  a 
few  of  the  principal  difficulties  which 
harass  the  Government  in  the  tremendous 
task  of  auditing  millions  of  returns.  The 
taxpayer  has  always  known  it  was  hard 
for  the  taxpayer;  now  he  is  beginning  to 
realize  that  the  Commissioner  of  Internal 
Revenue  is  in  no  easier  position.  The 
best  reason  for  studying  the  problems  of 
the  Department  is  that  such  study  is  help- 
ful to  the  taxpayer  in  presenting  his  case. 
To  understand  the  difficulties  which  must 
be  removed  before  a  judicial  body  can  be 
convinced  is  obviously  the  first  step  toward 
actually  and  legitimately  convincing  it. 

1.  Probably  the  greatest  difficulty  which 
confronts  the  Commissioner  is  the  fact 
that  he  is  not  free  to  pay  the  salaries  ap- 
propriate to  the  responsible  and  difficult 
work  his  technical  assistants  and  deputies 
must  do.  All  of  the  Secretaries  of  the 
Treasury  and  Commissioners  of  Internal 
Revenue  who  have  held  office  since  heavy 
taxes  made  this  a  vital  issue,  including 
the  present  officers,  have  fought  for  better 
salaries  for  the  men  who  must  supervise 
this  difficult  technical  work.  Some  success 
has  been  met  with,  but  the  taxpayer  is 
still  suffering  from  this  difficulty.  Inex- 
perienced men  are,  of  course,  slow ;  but 
this  is  not  the  most  serious  thing.  Inex- 
perienced men,  who  have  not  a  clear  back- 
ground, based  on  the  examination  of  many 
cases,   nearly  always  lack  the  courage   to 
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decide  for  the  taxpayer  when  he  ought  to 
have  the  decision.  The  seasoned  man  has 
the  courage  of  well-grounded  convictions. 
The  men  of  this  type  who  are  still  with 
the  Bureau  are  fully  able  to  guard  it  from 
imposition,  but  also  able  to  yield  when  the 
taxpayer  is  right.  They  cannot  be  spared, 
and  they  are  the  very  ones  who  are  most 
in  demand  for  outside  work.  Unless  these 
key-men  are  paid  what  they  are  worth, 
things  are  likely  to  grow  worse  in  the 
Bureau  instead  of  better. 

2.  The  next  difficulty  in  point  of  im- 
portance is  the  complication  of  the  law. 
So  long  as  the  law  is  complicated,  its 
administration  will  be,  and  the  impending 
legislation,  except  as  to  the  taxable  year 
1922  and  thereafter,  offers  no  substantial 
simplification.  Taxpayers  do  not  need  to 
be  reminded  that  the  law  is  complicated, 
of  course ;  but  the  undue  stress  which  is 
often  laid  by  them  on  some  special  phase 
of  the  law  seems  to  indicate  that  many  do 
not  clearly  see  how  wide  a  field  must  be 
covered  before  one  can  really  say  that  a 
tax  is  correct,  and,  if  not,  where  the 
trouble  lies.  Human  nature  acts  much  as 
it  does  in  relation  to  medical  treatment. 
Just  as  patients  who  hear  that  some  one 
has  been  benefited  by  a  certain  treatment 
want  to  have  the  same  treatment,  without 
reference  to  whether  the  disease  is  the 
same,  so  some  taxpayers,  because  a  deple- 
tion adjustment  or  a  change  of  deprecia- 
tion basis  has  helped  some  one  else,  assume 
that  this  is  the  point  as  to  which  their 
own  returns  need  attention.  The  fact  is 
that  no  one  can  tell  without  fundamental 
study  what,  if  anything,  needs  attention  in 
a  particular  case,  and  that  this  complexity 
is  the  biggest  practical  difficulty  in  admin- 
istration. 

The  great  number  of  questions  which 
have  to  be  settled  before  the  Goveniment 
or  a  taxpayer  can  tell  whether  a  tax  is 
right  or  wrong  might  be  classified  roughly 
into  four  groups : 

(a)  General  questions  relating  to  de- 
termination of  net  income  for  the 
taxable  year. 

(b)  General  questions  relating  to  de- 
termination of  invested  capital  for 
the  taxable  year. 

(c)  Valuation  questions. 

(d)  Application  of  relief  provi^^ions. 

The  first — as  to  income  determination — 


embraces  a  large  number  of  widely  diverse 
problems,  such  as  what  must  be  included 
in  gross  income,  and  in  what  year;  what 
constitutes  realization  ;  deduction  problems, 
including  those  relative  to  depreciation; 
depletion,  losses,  amortization,  and  the 
like. 

The  second  class — invested  capital  ques- 
tions— involves  such  topics  as  reconstruc- 
tion of  items  which  could  have  been 
charged  to  capital  account,  but  have  been 
expensed ;  the  establishment  of  values  paid 
in  for  stock  ;  questions  as  to  diminution  of 
invested  capital  through  sustained  depre- 
ciation and  depletion ;  the  subject  of  in- 
admissibles,  etc. 

The  third  class,  relating  to  valuation,  is 
closely  connected  with  the  first  two,  since 
the  valuations  are  for  the  purpose  of  affect- 
ing either  deductions  used  in  determining 
net  income  or  for  the  purpose  of  sustain- 
ing claims  for  invested  capital  when  prop- 
erty w'as  paid  in  for  stock.  Valuations 
are  an  important  feature  for  taxpayers  in 
general,  but  are  especially  involved  in  the 
tax  matters  of  wasting  industries,  because, 
in  addition  to  the  other  questions,  deple- 
tion deductions  appear  as  an  important 
element.  Every  one  who  has  dealt  with 
valuations — whether  for  state  or  federal 
purposes,  or  rate-making,  or  what  not — 
will  readily  agree  that  few  things  are 
harder  or  less  certain.  In  the  case  of 
natural  resources,  it  is  surprising  that,  al- 
though it  is  seven  or  more  years  since  de- 
pletion began  to  be  a  factor  in  federal 
taxation,  and  although  it  is  an  important 
and  annually  recurring  factor,  the  problem 
as  to  what  bases  are  best  for  such  valua- 
tions for  that  purpose  is  still  not  fully 
worked  out.  In  some  of  the  lines,  such  as 
coal,  metals,  oil,  and  gas,  a  great  deal  of 
constructive  work  has  been  done  and  is 
still  going  forward ;  but  in  the  field  of 
miscellaneous  non-metals,  such  as.  for  in- 
stance, asphalt,  gypsum,  mica,  asbestos, 
feldspar,  graphite,  phosphate  rock,  potash, 
salt,  etc.,  a  large  amount  of  the  construc- 
tive work  is  still  to  be  done.  In  this  diffi- 
cult field,  as  in  the  whole  taxation  field, 
the  answer  lies  not  primarily  in  what  some 
one  authority  thinks  as  to  the  value,  but 
in  the  detailed  facts.  Accounts,  engineer- 
ing facts,  and  law,  all  play  a  part  in  the 
valuation  of  material  deposits,  and  the 
ideal  engineer's  report  on  a  valuation  is 
one  that  not  only  sets  forth  the  conclusion 
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of  a  qualified  person,  but  presents  such 
facts  so  marshaled  that,  if  no  conclusion 
had  been  expressed,  a  well-qualified  reader 
following  the  report  through  would  be  led 
in  his  own  calculations  to  reach  the  con- 
clusion which  the  engineer  had  reached. 
The  ipse  dixit  counts  some,  but  the  reliable 
and  well-ordered  facts,  which  in  common 
sense  affect  the  value,  are  most  useful 
of  all. 

As  you  gentlemen  are  well  aware,  the 
Bureau  has  from  the  first  recognized  the 
importance  of  the  valuation  problems,  and 
has  not  only  established  valuation  divisions 
for  natural  resources  and  for  those  indus- 
tries entitled  to  amortization,  but  has  sub- 
divided the  organization  so  as  to  employ 
and  develop  experts  in  each  field  of  valua- 
tion. 

The  relief  group,  referred  to  as  the 
fourth  of  the  general  heads,  includes  the 
cases  in  which  the  Commissioner  has 
power,  after  the  correct  technical  calcula- 
tion of  the  excess  profits  tax,  to  reduce  it 
to  a  figure  in  line  with  the  percentage  of 
net  income  which  more  normal  competitors 
have  paid  out  in  excess  profits  tax.  The 
particular  abnormalities  on  which  such 
relief  rests  will  not  be  discussed  here.  As 
bearing  on  the  complication  of  the  law,  it 
is  to  be  noted  that  many  of  these  abnor- 
malities relate  to  facts  which  books  of 
account  are  not  expected  to  indicate,  which 
must  be  obtained  by  observation  of  the 
business  itself  and  careful  inquiry  as  to 
its  conduct  and  the  causes  of  its  success. 

This  bare  summary  will,  perhaps,  sen^e 
to  explain  why  the  reports  of  field  audits 
need  such  careful  revision  at  Washington, 
and  why  the  taxpayer  must  go  to  Wash- 
ington to  secure  correction.  It  all  goes 
back  to  the  great  and  difficult  theoretical 
field  which  the  present  law  covers. 

3.  In  addition  to  the  complication  of  the 
law  itself,  a  very  grave  difficulty  lies  in 
the  problem  of  determining  the  facts  to 
which  the  law  is  to  be  applied  in  the  case 
of  each  taxpayer.  It  goes  without  saying, 
that  the  natural  inclination  of  a  busy  ad- 
ministrative officer  is  to  apply  the  general 
rule,  especially  when  it  reaches  the  con- 
servative result  of  increasing  the  tax  due 
the  Government.  It  is  natural  that  any 
facts  which  bring  the  case  under  one  of  the 
rule's  exceptions  will  be  closely  scrutinized 
and,  to  be  accepted,  must  be  fully  sub- 
stantiated.    The  determination  of  facts  is 


difficult  enough  when  both  sides  have 
equal  access  to  the  facts  and  opportunity 
to  study  them ;  it  is  harder  still  where,  as 
in  the  tax  questions,  presentation  is  largely 
ex  parte.  The  Bureau  not  only  deals  with 
the  average  taxpayer,  who  uses  language 
honestly  and  means  what  he  says,  but  with 
some  who  are  not  frank,  and  who  deal  in 
half-truths  or  worse.  For  instance,  the 
taxpayer  must  remember  that  while  "  ap- 
proximately "  is  a  respectable  word  and 
has  a  real  meaning  to  him,  it  is  a  word  to 
keep  away  from,  because  less  scrupulous 
persons  have  made  the  Bureau  auditor 
regard  it  as  a  cloak  for  misleading  state- 
ments. This  is  trivial,  yet  it  illustrates  a 
general  truth — how  careful  the  auditor  is 
made  by  experience.  Generalities  he  hears 
every  day,  so  that  they  make  no  more  im- 
pression on  him  than  the  familiar  ticking 
of  a  clock.  He  does  not  begin  to  listen 
until  clear  and  well-authenticated  facts, 
given  in  circumstantial  detail,  begin  to 
appear,  and  you  would  feel  the  same  v^-ay 
if  you  had  his  job.  When  you  come  to 
think  about  it,  it  is  his  duty  to  watch  the 
Government's  side  of  the  case  as  well  as 
the  taxpayer's.  Sometimes,  it  is  true,  he 
grows  suspicious  of  everybody,  and  ac- 
quires a  state  of  mind  in  which  nothing 
can  convince  him.  Such  conduct  is  not 
the  rule  and  is,  of  course,  indefensible ; 
the  only  treatment  when  it  is  met  with  is 
to  go  higher. 

The  ordinary  taxpayer  has  somehow  in- 
herited the  idea  that  things  in  Washington 
go  by  influence.  This  may  be  true  in  some 
quarters,  but  it  has  not  been  true  of  the 
tax  administration  since  it  has  become  so 
vital  a  part  of  the  nation's  fundamental 
structure.  It  demands  and  receives  a 
leadership  of  unusual  quality.  This  was 
true  under  Democratic  rule  and  is  true 
now.  No  governmental  agency  is  less 
political  or  more  earnest.  It  claims  the 
attention  of  sober  and  thoughtful  men, 
and  its  responsibilities  make  them  more 
sober  and  thoughtful  still. 

It  is  not  easy  to  employ  thousands  of 
men  in  a  work  which  requires  an  unusual 
degree  of  judgment  as  well  as  high  tech- 
nical accuracy,  but  since  the  tax  laws  first 
became  complex  the  men  responsible  for 
administration  have  tried  their  best  to 
build  an  organization  which  will  develop 
the  right  answer  for  each  taxpayer. 

And  yet,  as  these  gentlemen  freely  ad- 
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mit,  no  amount  of  faithful  endeavor  has 
served  to  make  tlie  taxpayer's  lot  even 
l)carable.  Entirely  aside  from  the  money 
he  must  pay  in  taxes,  endless  delays  and 
readjustments  occur  wliich  are  soul-wear 
ing  to  him  and  unfortunate  for  the  Gov- 
ernment. The  point  is  that  these  condi- 
tions are  not  due  to  lack  of  effort  to  correct 
them  or  lack  of  effort  to  get  the  men  who 
can  correct  them.  The  Commissioner 
must  enforce  the  law  Congress  enacts; 
Congress  must  enact  the  kind  of  law  which 
the  tremendous  demand  for  tax  revenue 
makes  imperative,  and  no  hope  of  really 
simple  administration  is  in  sight  until  the 
amount  to  be  raised  in  taxes  can  be  re- 
duced. But  it  is  important  for  taxpayers 
to  bear  in  mind,  I  think,  that  the  solution 
of  these  difficult  problems  depends  on  a 
fuller  understanding  of  the  whole  problem 
by  both  parties,  and  that  the  Department 
welcomes  and  always  has  w^elcomed  the 
cooperation  of  taxpayers  in  getting  at  the 
truth.  If  you  say  that  you  have  met  a 
revenue  agent  who  is  a  plain  tax-grabber, 
or  some  other  official  who  seemed  to  think 
that  the  taxpayer  had  no  right  to  have 
any  ideas  on  so  distinctly  federal  a  science, 
my  answer  is  that  you  ought  to  know 
better  than  to  accept  the  word  of  such  a 
man  as  final.  It  is  indeed  a  shocking  thing 
that  it  takes  so  much  time  and  patience 
and  so  many  trips  to  Washington,  but  we 
have  to  admit  that  since  the  dawn  of  civi- 
lization man  has  never  invented  a  single 
satisfactory  method  of  settling  any  kind 
of  technical  controversies  involving  large 
issues  without  difficult,  hard  work  and 
delay.  Patience  and  hard  work  have  al- 
ways been  required,  and  if  there  is  a  royal 
road,  no  one  has  ever  found  it. 

4.  Another  difficulty  is  that  all  taxpay- 
ers must  be  treated  alike  in  principle,  and 
that  the  principle  which  helps  one  tax- 
payer often  hurts  another.  If  a  point  of 
principle  hitherto  adopted  is  yielded  be- 
cause its  application  would  result  in  hard- 
ship in  a  particular  group  of  cases,  it 
means  that  this  principle  is  wiped  out  per- 
manently. It  is  either  sound  or  not  sound. 
From  this  it  is  clear  that  a  taxpayer's 
contention  has  a  better  chance  of  succeed- 
ing if  it  can  be  reconciled  with  principles 
to  which  the  Bureau  has  been  committed, 


because  while  established  principles  must 
be  overturned  when  necessary,  such  action 
may  require  a  reaudit  of  many  cases  closed 
on  the  former  basis,  and  introduces  an  ele 
ment  of  uncertainty  which  is  sometimes 
as  bad  in  its  total  effect  as  adhering  to  the 
old  rule  would  have  been. 

5.  There  is  another  factor  which  might 
be  mentioned,  but  which  as  a  practical 
matter  is  not  as  important  as  some  people 
think.  It  is  a  fact  in  this  organization,  a$ 
in  any  other  where  many  employees  have 
great  responsibilities,  that  moral  break- 
downs occur ;  but  I  am  glad  to  say  that 
the  importance  of  this  is  often  exagger- 
ated. While  this  is  a  thing  which  must 
be  and  is  watched  for  and  guarded  against, 
the  tax  administration  is  one  of  the  clean- 
est large  organizations  in  the  w-orld.  In- 
stances of  moral  failure,  when  they  occur, 
are  startling  and  disquieting,  but  they  are 
very  exceptional.  The  Bureau  may  agree 
with  the  taxpayer,  or,  more  commonly, 
disagree  with  him,  but  it  is  fundamentally 
an  honest  place,  and  the  disagreements  and 
agreements  are  honest.  The  men  naturally 
resent  any  action  on  the  part  of  a  taxpayer 
which  indicates  an  impression  that  influ- 
ence can  produce  a  result  which  facts  and 
arguments  cannot. 

Taxpayers  who  must  help  the  Govern- 
ment perform  its  difficult  and  important 
function  would  do  well  to  observe  three 
cardinal  rules,  to  which  I  think  the  Com- 
missioner and  his  associates  would  cheer- 
fully subscribe : 

1.  To  treat  the  representatives  of  the 
lax  administration  as  men  who  are  hon- 
estly seeking  the  right  answer  to  a  hard 
problem. 

2.  To  avoid  assuming  that  any  Govern- 
ment tax  man  who  seems  churlish  or  in- 
tolerant is  typical  of  the  organization,  and 
to  realize  that  there  are  always  men  who 
will  listen  with  courtesy  and  sympathy  to 
a  real  case,  clearly  stated,  no  matter  who 
presents  it. 

3.  To  present  the  detailed  facts  and  the 
law  of  the  case,  fundamentally  considered, 
in  written  form  which  will  permanently 
justify  the  ruling  expected,  and,  if  pos- 
sible, on  a  ground  which  does  not  require 
the  upsetting  of  rules  adopted  in  other 
cases. 
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The  recent  session  of  the  legislature  of 
Nebraska  has  added  a  new  chapter  to  the 
history  of  the  vexed  problem  of  taxing 
"  intangible  "  property.  Prior  to  that  ses- 
sion such  property  was  dealt  with  under  a 
general  property  tax  of  the  less  liberal  sort, 
and  with  the  usual  results,  frequent  failure 
to  list  such  property  and  gross  inequalities 
of  the  tax  burden  when  it  was  listed.  Ten 
fears  ago,  when  the  question  of  a  better 
means  of  supplying  "  farm  credit "  was 
being  much  agitated,  the  legislature  took 
the  unexpected  step  of  declaring  mortgages 
secured  by  real  estate  within  the  common- 
wealth an  interest  in  the  real  estate,  tax- 
able at  the  situs  of  the  land,  and  making 
the  landowner  taxable  only  on  the  amount 
of  his  interest  in  the  land.  There  was, 
however,  a  provision  that  either  party  in  a 
mortgage  transaction  could  assume  the  tax 
on  the  other's  interest.  All  mortgages  since 
then  have  contained  the  "  tax  clause "  by 
which  the  mortgagor  assumed  the  tax  on 
the  mortgagee's  interest — a  procedure  that 
was  expected,  and  one  that  has  resulted  in 
the  exemption  of  this  class  of  property 
from  taxation.  One  other  form  of  "  prop- 
erty "  has  also,  in  spite  of  the  constitutional 
mandate  to  tax  all  property,  been  practi- 
cally exempted  by  administrative  construc- 
tion. It  has  been  the  practice  to  omit 
shares  of  stock  in  domestic  corporations 
from  the  tax  rolls,  when  such  corporations 
had  property  enough  in  the  state  to  equal 
the  outstanding  stock  ;  and  this  grace  was 
also  often  granted  to  owners  of  shares  in 
foreign  corporations  paying  property  taxes 
in  the  state. 

The  new  constitution  adopted  in  1920 
loosened  somewhat  the  straight  jacket  in 
which  the  legislature  has  had  to  work,  by 
providing  that  while  all  property  except 
those  kinds  specifically  enumerated  must 
continue  to  be  taxed,  intangible  property 
could  be  classified  for  purposes  of  taxa- 
tion. Under  this  new  authority  a  bill  was 
introduced  in  the  Senate  in  January,  1921, 
providing,  among  other  things,  for  a  four- 


mill  tax  on  money  and  credits,  shares  of 
stock,  and  all  other  forms  of  "  intangible  " 
property  except  certain  classes  of  such 
property  otherwise  dealt  with  in  the  bill. 
Without  attempting  to  give  the  legislative 
history  of  the  bill,  it  may  be  said  that  after 
long  delays  it  was  passed  in  the  Senate  by 
a  very  large  majority.  Coming  to  the 
House  late  in  the  .session,  however,  it  met 
with  considerable  opposition  both  as  to  de- 
tails and  as  to  the  principle  involved.  At 
one  time  it  seemed  certain  that  sections 
dealing  with  intangibles  would  be  left  out 
of  the  measure,  but  in  tlie  end  they  were 
retained  with  considerable  modification  of 
the  Senate's  plan. 

As  passed,  the  law  provides,  not  for  a 
uniform  rate  throughout  the  state  as  in 
Minnesota  and  other  states  having  a  classi- 
fied tax,  but  for  a  rate  equal  to  25  per  cent 
of  the  "  mill  rate  levied  upon  tangible 
property  where  the  said  intangible  property 
is  assessed,"  that  is,  at  the  domicile  of  the 
owner.  The  rate  on  this  class  of  property 
will  therefore  vary  widely  in  different  tax 
districts.  The  arrangement  is  the  outcome 
of  a  contest  in  the  legislature  between  the 
plain  and  the  mountain. 

There  were  many  who  could  see  no 
reason  for  "  discriminating  "  between  dif- 
ferent kinds  of  property  and  others  who 
accepted  the  reasoning  upon  which  the 
classified  tax  rests  but  did  not  relish  the 
task  of  converting  to  it  constituents  facing 
a  disastrous  situation  in  their  business  and 
already  complaining  of  heavy  taxation. 
Some  appearance  of  equity  could  be  made 
out  if  "  intangibles  "  were  made  to  bear  a 
burden  in  city  and  country  proportioned  to 
the  tax  real  property  had  to  bear.  The  25 
per  cent  was  the  best  compromise  the 
friends  of  the  flat-rate  tax  could  secure. 

The  result  of  the  compromise  is  to  place 
widely  different  rates  on  credits  according 
as  taxpayers  live  in  the  country  or  the  city. 
The  extremes  may  be  seen  by  comparing 
the  levies  in  the  city  of  Lincoln  with  those 
of   a   rural    district   in    the    same   county, 
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School  District  No.  4.  In  the  city  the  total 
leries  in  1920  amounted  to  146.39  mills  on 
a  one-fifth  valuation,  and  in  District  No.  4 
to  29.59  mills.  Presumably  the  levies  for 
1922,  when  the  classified  tax  section  goes 
into  operation  and  the  fractional  assess- 
ment is  to  be  abandoned,  will  be  about 
one-fifth  of  the  1920  levies,  or  about  30 
mills  (29.26)  for  the  city  and  about  6 
mills  for  the  rural  district.  The  "  25  per 
cent  tax  "  will  thus  be  about  7.5  mills  for 
the  city  and  1.5  mills  for  the  rural  district 
on  a  full  valuation. 

The  advantage  for  the  individual  rural 
owner  of  this  sort  of  property  is  striking ; 
the  success  of  the  law,  however,  in  making 
the  cities  contribute  more  heavily  to  the 
state  and  county  revenues  through  payments 
of  a  higher  rate  will  not  prove  so  striking. 
This  is  due  to  the  provision  for  the  distri- 
bution of  the  tax,  another  unique  feature 
of  the  law.  Instead  of  a  fixed  share  of  the 
tax  going  to  each  taxing  unit,  as  in  Minne- 
sota, the  law  provides  that  the  tax  "  shall 
be  apportioned  to  the  state  and  various 
governmental  subdivisions  in  the  same  pro- 
portion that  the  respective  levies  of  the 
state  and  such  governmental  subdivisions 
bear  to  the  total  of  said  levies." 

The  operation  of  this  provision  may  be 
illustrated  by  comparing,  in  detail,  the 
levies  in  the  two  taxing  districts  mentioned 
alx)ve.  For  convenience  the  Minnesota 
percentages  for  the  distribution  of  its  tax 
on  money  and  credits  are  also  given. 


paid  out  of  the  rural  holder's  tax  to  the 
state  and  to  the  county  funds  as  will  be 
paid  out  of  the  city  holder's  larger  tax.  In 
other  words,  the  high  rate  insisted  upon 
for  city-owned  money  and  credits  will  go 
mainly  for  purely  local  uses  and  will  not, 
in  any  important  way,  add  to  the  state  and 
county  revenues.  In  Lincoln  83  per  cent 
of  the  tax  will  be  used  for  city  and  school 
purposes;  where  the  school  levy  is  higher 
a  larger  proportion  of  the  25  per  cent  tax 
will  be  retained  for  local  use,  but  the 
method  of  distribution  will  in  general  be 
an  offset  to  the  advantage  sought  by  im- 
posing the  higher  rate  in  the  cities. 

So  much  for  the  general  provisions  for 
the  taxation  of  "  intangibles  ".  But  once 
started  on  the  course  of  classification,  the 
legislature  did  not  stop  with  one  class.  As 
stated  above,  under  the  so-called  mortgage 
tax  law  of  1911,  domestic  mortgages  were 
exempted.  The  author  of  the  Senate  bill, 
apparently  believing  that  under  the  specific 
mandate  of  the  new  constitution  all  prop- 
erty must  be  taxed,  provided  for  a  registry 
tax  on  such  mortgages  of  50c.  per  hundred 
dollars  "for  each  five-year  period  or  major 
fraction  thereof,"  of  their  term.  The  Sen- 
ate refused  to  take  this  view  of  the  consti- 
tutional mandate,  rejected  this  proposal 
and  inserted  a  provision  excepting  domestic 
mortgages  from  the  25  per  cent  mill  rate. 
Mortgages  secured  on  land  outside  the  state 
will  continue  to  be  exempt. 

Likewise,  the  author  of  the  bill  placed 


City  of 

Lincdln. 

District  No.  4. 

Mills  levied 
1920. 

10.39 

1400 
42.00 
80.00 

146  39 

Per  cent  of 

total  levies. 

Mills  levied 
1920. 

Per  cent  of 
total  levies. 

Minnesota 
percentage?. 

State   

7.09 

9-50 

38.00 

54.71 

10.39 
1 4- 00 

5  20 

35-" 

4731 

17.58 

'6% 

33^ 
33H 

County 

City  or  town 

School  district 

Total       

1 0000 

29-59 

1 00. 00 

100 

It  will  be  observed  that  while  the  tax  on, 
say,  a  thousand-dollar  bond  will  be  $7.50 
in  the  city  and  $1.50  in  the  rural  district, 
the  state  and  county  levies  constitute  so 
large  a  proportion  of  the  total  levies  that 
almost    exactly   the    same  amount   will   be 


"  corporation  shares  or  stocks  "  under  the 
general  classification  to  take  the  same  rate 
as  moneys  and  credits.  On  representation 
from  tlie  corporations  that  this  would  mean 
for  them  "double  taxation"  (though  it 
would    have   been   only    once  the    general 
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property  rate  plus  4  mills  on  their  capital- 
ization), the  Senate  committee  receded 
from  the  secure  constitutional  position  of 
the  bill  as  it  originally  stood  and  provided 
that  such  shares  should  be  taxed  only  on 
the  excess  of  their  value  over  the  value  of 
the  corporation's  property  listed  and  taxed, 
whether  in  Nebraska  or  elsewhere.  The 
corporation  is  required  to  pay  the  25  per 
cent  tax  on  this  excess,  whether  the  owners 
of  the  stock  reside  in  the  state  or  elsewhere, 
and  will  have  a  lien  on  the  stock  for  the 
amount  of  the  tax. 

Bonds  and  warrants  or  other  indebted- 
ness of  the  state  and  the  local  governments 
are  made  a  special  class  and  subjected  to  a 
1-mill  flat  rate.  On  its  way  through  the 
legislature  the  bill  felt  the  further  influ- 
ence of  the  flat-rate  idea.  Thus  the  insur- 
ance sections  were  amended  by  placing  a 
4-mill  tax  on  the  premium  receipts  of  do- 
mestic companies  while  leaving  foreign 
companies  subject  to  the  old  2  per  cent 
rate.  Building  and  loan  associations  are 
also  to  pay  a  4-mill  tax  on  their  "  gross 
earnings  ". 

The  new  law  makes  fairly  effective  pro- 
visions for  administration.  It  defines  the 
powers  and  duties  of  the  office  of  tax  com- 
missioner authorized  by  the  new  constitu- 
tion. The  commissioner  is  charged  with 
the  proper  execution  of  the  law.  Unfor- 
tunately he  is  likely  to  be  hampered  in  the 
performance  of  his  duties  by  the  State 
Board  of  Equalization  of  which  he  is  a 
member.  The  other  members  are  the  gov- 
ernor, the  auditor,  the  treasurer,  and  the 
secretary  of  state.    In  case  the  commissioner 


finds  "  grossly  unfair  or  inequitable "  as- 
sessments in  any  taxing  district,  he  is  to 
report  the  facts  to  the  board;  and  the 
board  may  appoint  a  special  assessor  and 
all  needed'  deputies  to  make  a  reassessment, 
rhe  political  character  of  the  board  makes 
it  doubtful  whether  this  authority  will  be 
exercised  as  freely  as  the  situation  may 
require. 

Foreign  corporations  transacting  busi- 
ness in  the  state,  or  offering  any  of  their 
securities  for  sale  in  the  state,  are  required 
to  supply  the  tax  commissioner  with  a  list 
of  shareholders  resident  in  the  state  with 
the  value  of  such  holdings.  The  law  ex- 
empts intangible  property  from  back  taxes 
if  placed  on  the  rolls  at  the  first  assessment 
under  the  law.  On  the  other  hand,  it  con- 
tains a  sort  of  sedition  provision  against 
"  any  person,  firm,  or  corporation  counsel- 
ing, advising,  aiding,  or  abetting  any  per- 
son, firm,  or  corporation  to  decline,  omit 
or  evade  listing  any  tangible  or  intangible 
property  for  taxation,"  and  attaches  what 
seems  to  be  an  ineffectual  penalty  for  giv- 
ing such  advice. 

It  will  be  perceived  that  Nebraska  begins 
its  experiment  with  the  classified  tax  under 
the  double  handicap,  ( 1 )  of  a  higher  rate 
for  the  larger  cities  than  has  proved  suc- 
cessful elsewhere,  and  (2)  of  having  the 
administration  in  the  hands  of  a  new  offi- 
cial who  may  find  himself  hampered  by  a 
board  of  equalization  more  interested  in 
administering  political  offices  than  in  the 
semi-judicial  duties  connected  with  the  tax 
laws.  The  outcome  of  the  experiment  will 
be  instructive. 


TAXABLE  INTEREST  ON  GOVERNMENT 
OBLIGATIONS 

O.   C.   LOCKHART 

Reprinted  from  Commerce  Monthly,  March,  1922. 


Taxpayers  who  have  bought  and  sold 
government  obligations  during  1921  will 
find  the  new  tax  forms  quite  troublesome. 
These    forms    require    persons    who    have 


prescribed  method  of  determining  taxable 
interest  on  government  obligations. 

The     Second     Liberty     Bond     Act     as 
amended  and  supplemented  and  the  Rev- 


bought  or  sold  such  securities  during  the  enue  Act  of   1921  provide  for  the  exemp- 

year   to   attach   a   schedule  showing   their  tion  from  surtaxes  and  profits  taxes  of  the 

holdings  by  periods.      In  this  respect  the  interest     received     on     certain    maximum 

new  forms  fall   far   short   of  the   desired  amounts  of  bonds,   notes  and   certificates, 

simplicity,  and  even  fail  to  make  clear  the  No    coupons    representing    such    partially 
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iaxal)le  interest  were  payable  until  1918. 
Consequently  the  question  of  interpreta- 
tion of  these  provisions  did  not  arise  until 
forms  for  the  return  of  income  of  1918 
were  being  prepared. 

It  appears  to  have  been  concluded  at 
that  time  that  the  exemptions  were  to  be 
based  directly  on  the  amount  of  the  prin- 
cipal held,  rather  than  on  the  amount  of 
interest  received.  This  interpretation 
would,  for  example,  permit  a  taxpayer 
who  had  held  $10,000  of  Treasury  certifi- 
cates during  six  months  of  the  year  to 
claim  exemption  with  respect  to  half  only 
of  the  interest  received  thereon,  since  the 
exemption  of  interest  from  such  certificates 
is  limited  to  that  received  from  a  prin- 
cipal amount  not  exceeding  $5,000. 

Accordingly,  tax  forms  for  reporting 
income  of  the  year  1918  required  taxpayers 
who  had  bought  or  sold  any  of  the  tax- 
able issues  of  government  war  obligations 
during  the  year  to  attach  to  their  returns 
an  elaborate  schedule  showing  holdings  of 
the  several  classes  of  obligations  by  periods, 
and  to  compute  on  this  basis  the  amount 
of  interest  received  on  principal  amounts 
in  excess  of  the  exemptions,  and  therefore 
subject  to  surtaxes  and  profits  taxes. 

Inasmuch  as  many  taxpayers,  particu- 
larly individuals,  had  not  kept  accurate 
records  of  the  dates  of  purchase  and  sale 
of  government  obligations,  returns  of  tax- 
able interest  received  thereon  were  per 
force  in  a  great  number  of  cases  based 
largely  on  guesswork.  Ai  best  the  sched- 
ule was  very  complicated,  and  it  is  no 
exaggeration  to  say  that  it  proved  admin- 
istratively unworkable.  The  Revenue 
Bureau  itself  adopted  this  view,  and  in 
the  forms  provided  for  use  in  returning 
income  of  the  taxable  years  1919  and  1920 
abandoned  the  schedule  of  varying  hold- 
ings. Instead,  the  computation  was  based 
directly  on  the  amount  of  interest  received. 
From  this  the  average  principal  held  was 
determined  by  capitalization  at  the  coupon 
rate,  and  the  exemptions  on  the  basis  of 
principal  were  deducted  from  the  average 
holdings.  The  resulting  simplification  was 
hailed  as  a  godsend  by  thousands  of  dis- 
tres.sed  taxpayers. 

The  reversion  in  the  forms  of  1921  to 
the  schedule  of  holdings  by  periods  ap- 
pears to  be  due  to  the  Bureau's  belief  that 


its  interpretation  of  the  law  in  the  1919 
and  1920  forms  was  unwarranted,  al- 
though that  interpretation  alone  is  admin- 
istratively practicable. 

Moreover — and  most  unfortunately — the 
instructions  on  forms  1040  and  1120  fail 
to  enlighten  the  taxpayer  as  to  the  re- 
quired method  of  determining  taxable  in- 
terest on  government  obligations.  The 
Bureau  contents  itself  with  the  direction : 
"If  you  have  bought  or  sold  during  the 
year,  attach  statement  showing  holdings  by 
periods."  Inevitably  many  taxpayers  must 
seek  expert  advice  or  leave  the  determina- 
tion of  their  tax  liability  in  the  first  in- 
stance to  the  revenue  authorities. 

The  Bureau's  interpretation  of  the 
statute  does  not,  however,  necessitate  the 
preparation  of  a  schedule  in  all  cases  in 
which  government  war  obligations  have 
been  bought  or  sold.  If  the  taxpayer's 
holdings  were  at  no  time  during  the  tax- 
able year  in  excess  of  the  principal 
amounts  the  interest  on  which  is  exempted, 
it  is  obvious  that  there  is  no  taxable  in- 
terest. And  on  the  other  hand,  if  the 
holdings  were  not  at  any  time  during  the 
year  less  than  the  exempted  amounts,  then 
the  interest  received  on  such  exempted 
amounts  may  be  deducted  from  the  total 
received,  and  only  the  remainder  will  be 
taxable. 

The  Bureau  has  let  it  be  known  that  in 
such  cases  it  will  accept,  in  lieu  of  the 
detailed  schedule  of  holdings  by  periods,  a 
statement  that  holdings  were  continuously 
below,  or  in  excess  of,  the  exempted 
amounts,  as  the  case  may  be;  but  it  has 
unfortunately  not  made  its  requirements 
clear  on  the  form  itself. 

Not  a  few  investors  found  the  deter- 
mination of  taxable  Liberty  bond  intere-st 
on  the  1918  forms  too  troublesome  to 
warrant  their  continued  holding  of  war 
obligations.  The  forms  for  1919  and  1920 
in  large  measure  obviated  this  difficulty. 
But  the  lack  of  simplicity  and  definiteness 
in  the  1921  forms  in  this  respect  will 
annoy  taxpayers,  will  virtually  necessitate 
guesswork  returns  in  many  cases,  and  will 
tend  to  increase  dissatisfaction  with  the 
administration  of  the  income  tax  law.  It 
is  to  be  hoped  that  in  the  interests  of 
simplification  some  modification  may  be 
accomplished. 
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NEW  YORK  STATE  INCOME  TAX  STATISTICS 

Compiled  from  Returni  filed  for  the  Taxable  Year  1919 
Extracts  from  the  Report  of  the  Income  Tax  Bureau  to  the  State  Tax  Commission  for  the  year  1921 


For  the  year  1919  the  New  York  State 
income  tax  bureau  received  745,355  per- 
sonal income  tax  returns,  21,937  partner- 
ship returns  and  9,559  fiduciary  returns. 
The  partnership  and  fiduciary  returns  were 
informational  returns  only  and  did  not 
involve  tax  payments.  Of  the  745,355 
personal  returns,  36,512  were  from  non- 
residents, the  other  708,843  being  from 
residents  of  New  York  State.  Of  the  total 
745,355,  there  were  618,595  that  involved 
tax  payments.  The  other  126.760  returns 
fall  into  two  classes,  the  first  class  con- 
sisting of  returns  from  married  individuals 
getting  over  $2,000,  and  from  single  indi- 
viduals getting  over  $1,000  who  were  not 
liable  to  tax  because  of  the  exemptions 
(including  the  exemptions  for  dependents) 
but  who  were  required  to  file  returns.  The 
second  class  consists  of  those  individuals 
who  were  not  required  to  render  returns 
but,  nevertheless,  did  so.  In  what  ratio 
the  126,760  are  distributed  between  these 
two  classes  was  not  ascertained.  The 
taxes  collected  on  the  618,595  returns  that 
involved  tax  payments  totaled  $37,189, 
272.95. 

The  accompanying  tables  are  based  on 
data  taken  from  98,798  of  the  total  745,355 
personal  returns,  the  data  being  multiplied 
so  as  to  make  the  figures  shown  applicable 
to  the  total. 

The  smaller  figures  are,  of  course,  less 
reliable  than  the  larger  figures,  but  to 
anyone  understanding  the  limitations  in- 
volved they  also  should  be  of  use. 

Table  1  shows  the  number  of  returns 
from  New  York,  the  number  from  New 
Jersey  and  the  number  grouped  from  other 
states  and  foreign  countries.*  Out  of  100 
returns,  95  are  from  New  York,  4^  are 
from  New  Jersey  and  only  one  return  out 
of  200  is  from  states  other  than  New  York 
and  New  Jersey. 

One  reason  for  the  small  percentage  of 
people  making  returns  who  are  not  resi- 
dents of  the  states  of  New  York  and  New 


*  Tables  omitted. — Editor. 


Jersey  is,  doubtless,  to  be  found  in  the 
discrimination  of  the  law  against  non- 
residents' personal  service  income.  This  is 
but  a  different  way  of  expressing  the  fact 
that  the  law  attempts  to  prevent  driving 
out  non-residents'  investments  in  New 
York  State  by  not  taking  non-residents* 
income  from  various  non-personal  service 
sources  in  New  York.  One  of  the  results 
is  that  the  problem  involved  in  the  state 
taxing  non-residents  as  well  as  residents  is. 
a  problem  practically  involving  only  one 
other  instead  of  many  other  states. 

A  little  over  $2,300,000  in  taxes  is  de- 
rived from  non-residents.  The  average 
tax  from  residents  of  New  York  who  ren- 
dered returns  is  $49.21.  The  average 
from  residents  of  New  Jersey  is  practically 
the  same,  $48.96.  The  average  from  resi- 
dents of  states  other  than  these  two  is 
given  as  $214.88.  When  the  tax  on  the 
non-resident  is  so  productive  it  would  ap- 
pear to  be  injudicious  from  the  fiscal  point 
of  view,  to  say  nothing  of  other  considera- 
tions, to  discriminate  against  New  York 
State  residents  by  forbearing  to  tax  non- 
residents on  their  income  derived  from 
New  York  State  sources. 

The  total  net  income  subject  to  tax  be- 
fore subtraction  of  exemptions,  is  showit 
as  $3,335,000,000.  The  average  tax  rate 
then  is  1.115%,  the  tax  rates  provided  l^y 
law  being  1%,  2%  and  3%. 

The  income  from  personal  services  is 
shown  as  approximately  one-half  of  the 
total  net  income.  Personal  service  income 
should  not  be  confused  with  or  identified 
with  earned  income,  in  contradistinction 
to  unearned  income,  as  there  is  much 
earned  income  included  in  the  partnership 
or  business  and  professional  income.  Of 
course,  the  distinction  of  income  between 
earned  and  unearned  is  an  excessively 
difficult  one  to  carry  out  in  all  details  and 
particularly  is  this  true  if  an  attempt  is 
made  to  base  differing  rates  of  taxes  upon 
the  distinction.  Anyone  interested  in  mak- 
ing a  distribution  between  the  two  should 
consult  the  Federal  income  tax  figures. 
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Table  2  shows  the  distribution  of  re- 
turns of  New  York  State  residents  by  in- 
come classes.  The  fact  is  worth  pointing 
out  that  those  in  the  $1,000  to  $2,000  in- 
come class  pay  on  the  average  only  $3.16 
in  taxes,  while  those  in  the  $2,000  to 
$3,000  income  class  pay  only  $5.10. 

It  might  be  argued  from  these  figures 
that  the  tax  exemption  could  be  raised  to 
$3,000  with  a  sacrifice  of  a  very  small 
amount  of  revenue  to  the  state,  with  a 
very  considerable  saving  to  the  state  in 
the  administration  of  the  law,  and  with  a 
very  great  saving  of  trouble  to  70  per 
centum  of  the  present  taxpayers.  It  is 
true  that  70  per  centum  of  those  making 
returns  are  in  these  two  classes  and  that 
they  pay  only  5.6  per  centum  of  the  tax. 
On  the  other  hand,  it  is  a  fact  that  the 
tax  is  a  very  small  burden  upon  them. 
And  so  far  as  administration  is  concerned, 
it  seems  more  accurate,  instead  of  consid- 
ering the  cost  of  collecting  the  tax  per 
return  as  being  the  amount  secured  by 
dividing  the  total  cost  of  adminis' ration 
by  the  total  number  of  returns,  to  consider 
most  of  the  overhead  expenses  as  appli- 
cable to  the  larger  income  classes  and 
under  the  theory  of  the  law  of  diminish- 
ing returns  get  a  very  small  expense  as 
applicable  to  the  returns  of  the  small  in- 
come classes.  Furthermore,  people  in  the 
income  classes  of  $1,000  to  $3,000  have 
some  ability  and  it  is  highly  injudicious 
to  make  the  income  tax  an  entirely  class 
tax.  On  the  contrary,  it  would  appear 
desirable  to  require  everyone  over  the  age 
of  21  to  make  a  return  and  pay  a  mini- 
mum tax. 

Table  2  throws  some  light  on  the  ques- 
tion of  how  far  the  income  tax  is  success- 
ful in  putting  the  burden  of  government 
upon  large  owners  of  intangible  personal 
property.  The  last  two  columns  show  the 
income  from  interest,  dividends,  rents, 
royalties,  profits,  etc.,  minus  the  deductions 
and  contributions.  If  it  may  be  assumed 
that  the  deductions  and  contributions  there 
included,  whicli  should  not  be  allocated  to 
intangible  personalty,  exceed  the  income 
from  tangil)le  property  included  in  that 
column,  or  that  the  estate  income  from 
intangibles  included  in  the  second  class 
would  make  up  any  difference,  then  for 
each  income  class  we  may  take  the  per- 
centage of  the  tax  that  is  equal  to  the 
percentage  of  net  income   which   the  last 


kind  of  income  shown  bears  to  the  total 
net  income  and  get  between  $14,000,000 
and  $15,000,000  of  taxes  as  a  probable 
minimum  coming  from  intangible  per- 
sonalty. Similarly,  we  can  take  the  per- 
centage of  net  income  that  the  income 
from  personal  services  are  to  the  total  net 
income  and  get  about  $9,300,000  as  the 
tax  applicable  to  personal  services.  To 
this  tliere  should  doubtless  be  added  one 
to  two  millions  for  the  fair  salary  or  wage 
income  applicable  to  the  active  partners 
and  business  and  professional  men  in- 
cluded in  the  other  two  groups.  If  the 
balance  of  the  taxes,  i.  e.,  some  eleven 
millions,  should  be  allocated  half  and  half 
to  tangible  personalty  and  to  real  property 
the  figures  derived  would  probably  be  not 
very  far  wrong. 

Table  3  shows  the  distribution  of  re- 
turns of  New  York  State  residents  by 
marital  relationship.  This  table,  with  the 
preceding  one,  is  of  great  use  in  deter- 
mining what  the  effect  would  be  on  the 
state's  revenue  if  there  should  be  made 
any  changes  in  the  tax  rates  or  the  tax 
exemptions.  To  most  people  it  will,  doubt- 
less, be  a  surprising  fact  that  w^omen  form 
so  large  a  percentage  of  the  income  tax- 
payers. Married  people  with  sufficiently 
high  incomes  can  save  up  to  $600  by  mak- 
ing separate  instead  of  joint  returns,  and 
we  find  the  separate  returns  of  married 
persons  involve  very  large  incomes  and 
very  large  taxes.  It  is  interesting  to  note 
that  the  average  income  of  the  single 
females  not  heads  of  families  is  approxi- 
mately $2,400,  whereas  the  average  in- 
come of  the  single  males  not  heads  of 
families  is  a  little  over  $3,600 ;  also,  the 
average  income  of  the  non-married  female^, 
heads  of  families,  is  $2,600,  whereas  the 
average  income  of  non-married  males, 
heads  of  families,  is  a  trifle  under  $3,000. 

Table  4  shows  the  distribution  of  re- 
turns of  New  York  State  residents  by 
occupation.  The  first  column  shows  that 
73  per  centum  of  returns  come  from  those 
who  are  working  for  others  and  that  6 
per  centum  is  from  those  who  report  no 
occupation  or  business  or  who  fail  to  re- 
port their  occupation,  and  only  21  per  cen- 
tum is  from  those  who  are  working  for 
themselves.  It  can,  doubtless,  be  assumed 
that  the  73  per  centum  of  those  making 
returns  who  are  working  for  others  are 
beyond   the  opportunity  of  any  successful 
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material  lax  evasion,  as  88  per  centum  of 
their  income  is  from  personal  services  and 
can  be  readily  checked  up  from  their  em 
ployers'  informational  returns.  From  the 
administrative  standpoint  and  also  from 
the  general  economic  and  sociological 
standpoint,  the  income  data  classified  by 
occupation,  and  particularly  the  data  rela- 
tive to  the  business  or  professional  in- 
come, are  of  great  value. 

Table  5  shows  the  distribution  of  New 
York  State  residents  by  number  of  de- 
pendents. 

It  is  the  present  intention  to  develop 
comprehensive  tax  statistics  from  the  1920 
returns,  and  then,  following  the  idea  car- 
ried out  by  the  census,  develop  similar 
data  for  returns  for  every  third,  fourth  or 
fifth  year.  In  the  meantime,  however, 
tabulations  will  be  made  of  the  returns 
involving  over  $5,000  of  taxable  income. 
It  is  hoped  that  any  tax  expert,  adminis- 
trator or  economist  who  has  any  sugges- 
tions relative  to  the  development  of  our 
income  tax  statistics  will  conmiunicate 
thereto  at  length  with  the  tax  commission. 

SOME    COMPARATIVE    COSTS    OF    COLLECTING 
INCOME  TAXES 

The  New  York  State  tax  bureau  col- 
lected $37,189,272.95  on  the  taxable  in- 
come of  the  year  1919,  and  $34,583,503.45 
on  the  taxable  income  of  the  year  1920. 
The  cost  of  collecting  the  amomits  may 
fairly  be  taken  as  $1,000,000  for  each 
year.  The  cost  per  $100  collected  was, 
then,  $2.69  and  $2.89  respectively. 

The  annual  report  of  the  commissioner 
of  internal  revenue  for  the  fiscal  year 
ended  June  30,  1921  states: 

"  The  cost  of  administering  internal  revenue 
laws  for  the  fiscal  year  1921  was  $40,203,716.74. 
.  .  .  The  cost  of  operation  for  the  year  ...  is 
87  cents  for  each  $100  collected  comparable  with 
55  cents  for  the  preceding  year." 

It  is  to  be  seriously  regretted  that  the 
report  does  not  state  separately  the  cost 
per  $100  collected  of  each  of  the  different 
taxes,  particularly  the  personal  income  tax 
and  the  corporation  income  tax.  A  re- 
quest for  this  more  detailed  information 
secured  only  a  copy  of  the  1921  report. 

Obviously,  the  higher  the  income  tax 
rate  the  low^er  is  the  cost  of  collecting 
$100.  Except  for  the  fact  that  as  rates 
increase  the  incentive  to  evade  the  tax 
may  be  taken  as  increasing  correspondingly 


and  thereby  occasioning  increased  investi- 
gation expense,  we  may  assume  that 
doubling  the  rates  will  cut  in  two  the 
cost  per  $100  collected;  quadrupling  the 
rates  will  divide  by  four  the  cost  per  $100 
collected,  etc. 

The  Statistics  of  Income  compiled  from 
the  returns  for    1918  under  the  direction 
of   the   commissioner  of   internal  revenue, 
shows  the  net  income  reported  by  the  per- 
sonal returns  for  that  year  to  be  $15,924, 
639,355    while   the  tax  thereon   amounted 
to  $1,127,721,835,  or  an  average  rate  of 
7.08  per  centum.     The  income  subject  to 
the  New  York  State  income  tax  in   1919 
was  $3,335,000,000,   and   as  the   tax  col- 
lected   was    $37,189,272.95,    the    average 
rate  was  1.115  per  centum  or  only   15.75 
per  centum,  as  high  a  rate  as  the  Federal 
rate   for    1918;   that  is,   the    Federal  rate 
was  6.35  times  as  high.     In  view  of  the 
fact  that  New  York  State  received  50  per 
centum   more   returns   for    1920  than   for 
1919    while   the   tax  collected   was   7    per 
centum  less,  it  is  obvious  that  the  average 
rate  for  that  year  was  even  less  than  the 
average  rate  for  1919  of  1.115  per  centum. 
If  the   New   York   State    costs   be  cor- 
rected to  make  them  comparable  with  the 
Federal   costs  by   dividing  them  by  6.35, 
they  would  be  only  42  cents  and  46  cents 
compared    to    the     Federal    costs    shown 
above  of  55  cents  and  87  cents.    Although, 
as   noted    above,    there    is    6.35    times    as 
much  incentive  to  evade  the  Federal  tax, 
which   should   normally    increase   the   ad- 
ministration expense  of   investigation,   yet 
it  is  believed   that  the  above  comparison, 
very  favorable  to  New  York,  is  more  than 
fair    to    the    Federal    tigures.      The    first 
reason  for  this  opinion  is  the  fact  that  the 
Federal   figures   include  the  corporate  in- 
come tax;    if   the   cost   of   collecting    the 
personal  income  tax  were  given  separately, 
it  is  believed  it  must  be  much  higher  than 
the  combined  figures  shown  for  the  Fed- 
eral government.     The  next  reason  is  that 
the  Federal  collection  is  so  vast  that  they 
should  have  all  the  advantages  of  the  law 
of  increasing  returns  due  to  big  business. 
And  furthermore,  they  should  be  realizing 
the  benefits  of  their  several  years  of  ex- 
perience. 

A  comparison  of  the  results  in  New 
York  and  in  Massachusetts  is  interesting. 
The  report  of  the  tax  commissioner  of 
Massachusetts  for  the  year  ending  Novem- 
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Ikt  30,  1919  (pages  39  and  40)  shows 
$14,804,907.77  taxes  collected  on  1918 
income  under  an  appropriation  of  $381, 
576.14.  This  is  $2.58  per  $100  collected. 
By  taking  a  total  assessment  of  $15,300, 
000  and  a  net  cost  of  $313,679.78,  arrived 
at  by  deducting  interest  on  deposits,  etc., 
the  report  gets  about  2  per  centum  as  the 
cost  of  administration.  Whereas  the  New 
York  rates  are  1%,  2%  and  3%,  the 
Massachusetts  rates  were,  wnth  the  excep- 
tion of  l/<2%  on  annuities  from  which  only 
$21,187.99  was  collected,  2>^%  to  6>^%. 
The  Massachusetts  rates  vary  according  to 
kind  of  income  instead  of  according  to 
size  of  income.  The  Massachusetts  law  is 
a  complicated  one;  yet  with  220,550  re- 
turns their  average  collection  per  return 
for  1918  was  $67.12  compared  to  our 
average  collection  per  return  for  1919  of 
only  $49.89.  Accordingly,  our  showing  as 
compared  with  that  of  Massachusetts  also 
would  appear  to  be  a  very  favorable  one. 

CONCLUSION 

It  has  been  said  by  well-recognized 
authorities  that  an  income  tax  could  not 
be  successfully  administered  by  state  tax- 
ing officials;  that  the  natural  geographic 
boundaries  and  limitations  together  with 
the  conflicting  sovereign  rights  would  not 
permit  an  equitable  and  efficient  adminis- 
tration ;  furthermore,  that  in  New  York 
the  complexity  of  the  economic  situation 
and  the  difficulties  of  the  commuting  non- 
residents constituted  obstacles  which  would 
make  the  enactment  of  such  a  law  inad- 
visable. After  two  years  of  administra- 
tive experience  it  appears  the  opinions  so 
entertained  can  be  almost  completely  dis- 
counted if  not  entirely  refuted.  This  may 
be  due  in  part  to  the  modest  rates  of  our 
tax  which  tend  to  lessen  tax  evasion  and 
deceit.  Approximately  $74,000,000  has 
been  collected  during  the  two  years  and 
the  burden  spread  over  about  one  million 
individuals  in  proportion  to  their  various 
abilities  to  pay.  One  well-recognized 
authority  and  author  on  income  taxation 
has  said  that  "  the  law  has  been  intelli- 
gently administered  "  and  that  "  taxpayers 
have  received  the  attention  to  which  they 
are  entitled."  The  difficulties  which  pre- 
sent themselves  when  dealing  with  and 
especially  in  collecting  a  tax  from  one 
million  perfectly  human  individuals  are 
▼ery  numerous   and  still   very  interesting. 


From  experience  it  is  found  that  90  per 
centum  or  more  of  the  taxpayers  are  in- 
herently and  conscientiously  honest  and 
frank.  With  the  assistance  of  such  a 
large  body  of  individuals  the  burden  of 
the  administrative  work  has  been  mate- 
rially lessened. 

The  various  divisions  of  the  bureau  are 
functioning  consistently  and  the  audit  pro- 
gram proceeding  with  regularity.  The 
audit  of  each  year's  returns  is  completed 
before  the  receipt  of  returns  for  the  next 
year.  This  alone  is  a  noticeable  achieve- 
ment when  it  is  considered  that  the  Fed- 
eral government  is  several  years  behind  in 
the  audit  of  its  income  taxes. 

As  previously  stated,  the  audit  division 
assessed  additional  taxes  aggregating  $1, 
635,590.48,  and  the  investigation  division 
collected  $361,253.06,  or  a  total  of  $1, 
996,843.54  during  the  year  in  addition  to 
the  amounts  voluntarily  paid  on  the  filing 
of  returns.  In  other  words,  the  revenue 
derived  from  these  two  divisions  was  an 
amount  more  than  twice  as  large  as  the 
total  cost  of  administration  of  the  entire 
bureau  and  its  seven  district  offices. 

The  mea.sures  of  economy  proposing  the 
further  reduction  of  the  pay-roll  of  the 
income  tax  bureau  for  the  fiscal  year  be- 
ginning July  1,  1922,  will  necessarily  be 
reflected  in  the  revenue  produced  by  the 
bureau.  While  it  will  be  possible  by  re- 
distribution of  work  to  have  some  of  the 
work  now  done  by  junior  auditors  handled 
by  clerks  at  lower  salaries,  and  while  it 
will  be  possible  in  some  slight  measure  to 
shorten  the  audit  procedure,  it  is  obvious 
that  no  considerable  part  of  the  audit  pro- 
gram can  be  abandoned.  The  audit  of  re- 
turns, which  is  absolutely  necessary  if  we 
are  to  expect  the  public  to  make  honest 
returns,  has  produced  additional  revenue 
at  an  expense  of  about  14  cents  on  the 
dollar. 

The  additional  revenue  produced  by  in- 
vestigation work  comes  at  a  slightly  higher 
cost.  So,  from  any  point  of  view,  if  some 
of  the  work  of  the  income  tax  bureau  must 
be  abandoned,  it  mu.st  be  that  of  the  in- 
vestigation division.  I  am  very  reluctant 
to  abandon  any  of  the  work  of  the  investi- 
gation division,  not  only  for  the  reason 
that  it  paj's  for  itself  in  additional  taxes 
several  times  over  but  that  it  also  does 
equity  by  compelling  the  reluctant  to  con- 
tribute their  share  equally  with  the  will- 
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ing.  I  have  stated  that  90  per  centum  or 
more  of  the  taxpayers  are  honest  and  frank, 
hut  it  must  be  borne  in  mind  that  the  hon- 
esty of  many  people  is  based  upon  fear 
and  if  the  public  believes  that  investiga- 
tional work  is  not  being  carried   on   and 


they  are  not  likely  to  be  discovered  in  their 
dishonesties  we  cannot  expect  the  standard 
to  remain  as  high  as  at  present  and  it  will 
not  be  long  before  a  much  greater  per- 
centage of  taxpayers  take  to  deliberate 
evasion. 


DECISIONS  AND  RULINGS 


EDITED  BY  A.   E.   HOLCOMB 


Income,  Federal — Taxes  Paid  under 
"  Tax-Free  "  Covenant  in  Bonds  as 
Additional  Income  to  Bondholders. — 
The  effect  of  the  tax-free  covenant  in 
bonds  and  the  ruling  of  the  department 
that  payment  under  the  covenant  consti- 
tutes income  to  the  obligee,  have  been  vari- 
ously discussed.  The  first  decision  on  the 
subject  coming  to  our  notice  has  just  been 
rendered,  supporting  the  contention  of  the 
government.  It  arose  under  the  1917  act 
and  involved  an  additional  assessment 
made  against  a  bondholder  by  reason  of 
payment  to  him  in  full  of  interest  on 
bonds  containing  tax-free  covenants,  the 
tax  claimed  being  the  two  per  cent  upon 
such  interest,  which  was  required  by  the 
act  to  be  withheld,  but  which  was  not  so 
withheld  but  was  paid  over  to  the  govern- 
ment by  the  obligors,  pursuant  to  their 
contracts. 

The  court  held  that  the  tax  was  upon 
the  bondholder  and  that  in  the  case  of 
bonds  containing  the  tax-free  covenant, 
Congress,  in  order  to  prevent  multiplicity 
of  collection  and  obtain  direct  payment, 
provided  that  the  tax  should  be  paid  by 
the  obligor;  that  this  payment  was  of  a 
debt  of  the  individual  owner  to  the  United 
States  and  not  of  the  obligor  to  the  United 
States,  it  being  under  its  contract  obli- 
gated only  to  the  bondholder,  but  being 
required  to  pay  directly  to  the  government 
and  not  to  the  owner.  The  situation  is 
the  same  as  when  a  tenant  covenants  to 
pay  taxes,  the  rent  being  thereby  in  reality 
increased  by  the  amount  of  the  taxes  and 
the  total  being  income  to  the  landlord. 

The  tax-free  covenant  in  bonds  was  de- 
clared to  be  equivalent  to  an  agreement  to 
pay  the  agreed  rate  of  interest  plus  the 
taxes,  and  it  was  immaterial  whether  the 
taxes  were  paid  by  the  owner  to  the  gov- 
ernment and  the  same  amount  paid  by  the 


obligor  to  the  owner  or  whether,  under  the 
covenant  and  the  statute,  the  taxes  were 
paid  direct  to  the  government  by  the 
obligor. 

The  taxes  paid  for  the  owner  were  held 
to  come  within  the  definition  of  income  as 
"  gains,  profit  and  income  derived  from 
any  source  whatever  ". 

The  contention  of  the  owner  was  that 
the  duty  imposed  upon  the  obligors  by  the 
act  constituted  in  effect  an  imposition  of 
the  tax  directly  upon  them,  and  that  this 
position  was  strengthened  by  the  disallow- 
ance of  the  assumed  tax  as  a  deduction  by 
the  obligors.  The  court  found  nothing  in 
this  argument  to  show  that  the  tax  was 
levied  upon  the  corporate  obligors.  The 
fact  that  they  were  prevented  from  claim- 
ing the  deduction  was  not  significant  as 
the  net  income  taxable  was  a  matter  of 
statutory  definition  and  the  deductions 
were  only  such  as  were  permitted  under 
the  statute.  No  assumption  that  the  sub- 
ject of  the  tax  was  the  corporation  was  to 
be  drawn  from  the  fact  of  the  disallowance 
to  it  of  the  tax  which  it  paid  for  the  owner 
under  its  contract  (266  Fed.  583;  238  Fed. 
559).  The  owner  was  denied  the  right  tc^ 
recover  the  tax  paid  on  the  additional  as- 
sessment.—  Massey  v.  Lederer,  277  Fed. 
123. 

Income,  Federal — Estate  as  an  En- 
tity.— The  United  States  Supreme  Court, 
in  an  opinion  by  Chief  Justice  Taft  —  his 
first  in  a  tax  case — affirmed  the  judgment 
of  the  circuit  court  of  appeals,  holding 
that  under  the  1913  income  tax  law,  estates 
and  trusts  were  not  taxable  as  entities  and 
hence  that  a  trustee  was  not  taxable  for 
income  accumulated  for  unborn  and  un- 
ascertained beneficiaries. 

The  reasoning  of  the  court  was  based 
upon  the  proposition  that  a  tax  law  must 
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clearly  impose  ilie  tax  sought  to  be  col- 
lected and  that  the  provisions  of  such  a 
law  will  not  be  extended  by  implication 
beyond  its  clearly  expresed  terms. 

Applying  this  doctrine  to  the  1913  in- 
come tax  law,  the  court  found  that  it  con- 
templated a  person  in  being,  as  its  subject, 
as  indicated  by  the  express  language,  both 
as  to  the  individual  tax  and  that  upon 
trustees  and  also  in  its  withholding  pro- 
visions ;  that  in  the  instant  case  there  was 
no  individual  from  whom  the  trustee  was 
to  withhold  a  normal  tax,  nor  a  cestui  que 
trust  to  pay  a  surtax.  While  Congress  may 
have  had  the  general  intention  to  tax  in 
comes  accumulated  for  unborn  persons, 
that  intention  was  not  carried  into  lan- 
guage and  an  intention  could  not  be  en- 
forced by  a  court. 

It  is  interesting  to  note  the  court's  refer- 
ence to  the  original  ruling,  which  is  now 
affirmed,  made  by  then  Deputy  Commis- 
sioner of  Internal  Revenue  Speer,  in  Feb- 
ruary 1915,  a  ruling  afterwards  reversed 
"by  the  department.  He  held  that  the  in- 
come tax  could  be  "  levied  only  on  such 
income  as  is  payable  to  some  natural  or 
artificial  person  subject  to  the  provisions 
of  the  law." 

The  later  ruling  seemed  to  the  court  to 
graft  something  on  the  statute  that  was 
"not  there  and  to  be  an  amendment  and  not 
a  construction,  and  the  fact  that  such  an 
amendment  was  made  in  the  subsequent 
income  tax  act  of  1916,  showed  at  least  a 
legislative  doubt  whether  the  earlier  act 
supported  the  claim  of  the  government. 
■U.  S.  V.  Field,  255  U.  S.  257. 

The  court  refused  to  supply  an  omis- 
-sion  which  Congress  could  easily  have  ex- 
pressed if  its  purpose  had  been  as  sug- 
gested.— Smietanka  v.  First  Trust  &"  Sav. 
■Bank,  U.  S.  Sup.  Ct.,  Feb.  27,  1922.  See 
Bui.  VI,  184. 

Income,  FEt)i:R.AL — Protest  Necessary 
TO  Support  Claim  for  Refund  of  Tax. — 
The  taxpayer  filed  claim  in  March,  1921 
for  refund  of  tax,  alleging  loss  in  1918 
not  claimed  in  his  return  of  income  for 
that  year,  the  tax  on  which  was  paid  with- 
out protest.  The  court  held  that  no  re- 
covery could  be  had  against  the  collector, 
either  at  common  law  or  under  the  statutes 
relating  to  him  or  his  office.  On  rehear- 
ing the  court  further  held  that  section  252 
of  the  Revenue  Act  of    1918  did   not  re- 


lieve the  taxpayer  from  the  effect  of  vol- 
untary payment  of  the  tax  which  might 
have  been  reduced  or  offset  by  the  loss  in 
question. 

The  court  referred  to  Holmes,  Federal 
Taxes,  1922  Edition,  page  890,  for  a  dis- 
cussion of  the  purpose  and  effect  of  sec- 
tion 252. — Fox  V.  Edwards,  U.  S.  D.  C. — 
So.  D.  N.  Y.,  Feb.  24,  1922. 

Munition  Manufacturer's  Profits 
Tax — Sale  or  "  Disposition  ". — The  cir- 
cuit court  of  appeals  for  the  sixth  circuit 
has  affirmed  the  district  court's  decision 
(267  Fed.  872,  Bui.  VI,  153)  holding  that 
a  contractor  to  whom  was  turned  over  cer- 
tain products  for  casting  and  for  return  in 
changed  form  to  the  main  munitions  manu- 
facturer, was  nevertheless  subject  to  the 
tax  as  such.  In  this  court  the  company 
abandoned  the  claim  that  it  was  not  a 
manufacturer  and  relied  upon  the  claim 
that  as  it  only  performed  work  and  labor 
on  property  of  another,  which  it  turned 
back  to  such  other,  it  did  not  receive 
profits  from  the  "  sale  or  disposition  of 
such  articles ",  but  was  merely  recom- 
pensed for  its  labor. 

The  court  rejected  this  contention,  hold- 
ing that  the  handling  of  the  property  and 
returning  it  to  the  owner  after  performing 
work  upon  it  was  clearly  a  "  disposition  " 
such  as  was  intended  to  subject  one  to  the 
tax  in  question.  The  fact  that  the  com- 
pany incurred  nothing  for  cost  of  raw 
material,  a  deduction  specified  in  the  law 
in  ascertaining  profits,  did  not  show  that 
it  was  not  within  the  class  intended  to  be 
taxed;  it  simply  would  have  nothing  to 
deduct  under  that  head.  —  Dayton  Brass 
Castings  Co.  v.  Gilligan,  277  Fed.  227. 
Petition  for  writ  denied  Mch.  6,  1922. 

Excise,  Federal  —  "Games"  —  Ouija 
Boards.  —  The  decision  of  the  District 
Court  (273  Fed.  531)  holding  Ouija 
boards,  including  small  Ouija  boards 
known  as  "Wee  Ouijas ",  taxable  as 
games  under  1918  Revenue  Act,  was  af- 
firmed.— Balti?nore  Talking  Board  Co.  v. 
Miles,  U.  S.  C.  C.  A.  Md.,  Feb.  9,  1922. 
See  BuL  VII,  55. 

Income,  State — Filing  Fee  in  Dela- 
ware Act  held  Valid. — Under  the  Dela- 
ware income  tax  law,  every  natural  person 
over   twenty-one   years   of   age   and   every 
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minor  with  a  net  income  of  one  thousand 
dollars  or  over  is  required  to  file  a  return, 
except  that  women  receiving  mother's  pen 
sions,  inmates  of  charitable  institutions, 
persons  receiving  support  from  trustees  of 
the  poor  and  persons  wholly  dependent. 
'  because  of  age,  infirmity  or  mental  dis- 
ability are  not  required  to  report. 

Upon  filing  a  return  the  person  musi 
pay  a  filing  fee  of  three  dollars  and  a 
return  may  not  be  accepted  without  the 
fee.  Penalties  are  provided  for  failure  to 
pay  the  fee. 

A  person  sought  by  mandamus  to  com- 
pel the  tax  department  to  accept  his  re- 
turn without  the  filing  fee,  claiming  that 
this  requirement  was  unconstitutional  and 
void  on  several  grounds,  particularly  thai 
if  the  fee  was  a  tax,  it  was  not  uniform 
upon  the  same  class  of  subjects. 

The  supreme  court  held  the  filing  fee- 
to  be  a  tax,  and  to  the  objection  that  the 
classification  was  improper,  because  there 
were  others  wholly  dependent,  beside^ 
those  named  in  the  act,  the  court  replied 
that  the  purpose  was  to  exempt  only  those 
deserving  persons  who  had  become  depend- 
ent through  no  fault  of  their  own  and  not 
those  who  had  become  dependent  by  reason 
of  indolence,  recklessness,  or  other  cause. 
for  which  they  themselves  were  respon- 
sible ;  that  the  exemptions  were  not  de- 
signed to  embrace  those  able  to  make  a 
living,  but  those  who  could  not  if  they 
tried ;  that  if  persons  were  receiving  out- 
side support  from  the  trustees  of  the  poor, 
who  did  not  come  within  the  class  held  to 
be  embraced  by  the  law  as  exempt,  that 
was  a  fault  of  administration  and  not  of 
the  law  itself.  The  court  held  the  act  not 
unconstitutional  upon  any  of  the  grounds 
urged. 

One  important  result  of  the  decision  is 
that  the  proceeds  of  the  filing  fee  must  be 
expended  in  the  county  where  collected 
and  not  be  turned  over  to  the  state  treas- 
urer for  school  purposes.  This  will  be  of 
interest  to  the  City  of  Wilmington  where 
most  of  the  tax  will  be  collected,  but  which 
under  the  law  was  to  receive  no  part  of 
the  proceeds.  —  Ryan  v.  State  School  Tax 
Department,  Del.  Supreme  Court,  Feb.  17, 
1922. 

Income,  State  —  "  Resident  "  under 
New  York  Lavt.  —  The  New  York  per- 


sonal income  tax  law  provides  that  the 
word  "  resident "  for  the  purpose  of  de- 
termining liability  to  tax  "  includes  any 
person  who  shall  at  any  time  during  the 
last  six  months  of  the  calendar  year  be  a 
resident  of  the  state."  Mr.  Woolworih 
was  a  resident  on  January  1  of  the  year 
1919,  and  remained  a  resident  until  his 
death,  which  occurred  April  8,  1919.  His 
executors  claimed  that  he  was  taxable  as 
a  non-resident  and  not  as  a  resident,  bas- 
ing the  claim  on  the  definition  given 
above. 

The  court  characterized  the  argmnent 
as  seeming  "  too  arbitrary  and  unnatural 
for  adoption,"  in  the  absence  of  any  statu- 
tory definition  of  a  non-resident,  holding 
that  nothing  but  a  clear  statutory  defini- 
tion of  a  non-resident  to  that  effect  would 
induce  one  to  believe  that  the  legislature 
could  have  had  in  mind  any  such  intent  as 
suggested,  when  it  defined  a  resident  to 
include  any  person,  etc.,  and  before  adopt- 
ing the  unnatural  and  strained  contention 
it  should  determine  whether  the  language 
used  was  capable  of  any  reasonable  inter- 
pretation that  would  permit  the  decedent 
to  be  taxed  as  a  resident. 

The  question  was  held  to  hinge  on 
whether  the  word  "  includes "  should  be 
deemed  a  word  of  limitation  or  of  en- 
largement and  the  court,  upon  considera- 
tion of  the  absurdity  of  adopting  the  argu- 
ment of  the  executor  whereby  the  dece- 
dent, who  had  not  been  shown  to  have 
ever  been  a  non-resident  in  fact,  would  be 
deemed  such,  held  that  the  legislature 
could  not  have  intended  anything  so  unfit 
and  inappropriate ;  that  it  specified  the 
particular  case  covered  by  the  definition, 
out  of  abundance  of  caution,  to  render 
certain  what  might  have  been  doubtful  in 
so  many  cases  when  residents  of  the  state 
become  non-residents  and  actual  non- 
residents become  residents  during  the  year, 
subjecting  them  to  the  possible  injustice 
of  double  taxation. 

The  court,  therefore,  held  that  Mr. 
Woolworth  was,  up  to  the  time  of  his 
death,  a  resident  and  subject  to  the  com- 
plete jurisdiction  of  the  state  as  to  his 
entire  income  for  that  period.  —  People  ex 
rel.  Estate  of  Frank  W.  Woolworth  v. 
State  Tax  Commission,  N.  Y.  Sup.  Ct., 
App.  Div..  3d  Dep.,  March  8,  1922. 
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Income,  State — Loss  in  Dealings  in 
Capital  Assets — "Short  Sale"  Losses. 
— The  New  York  court  construed  the  pro- 
visions of  the  income  tax  law  covering 
losses  on  sales  of  securities  to  require  the 
application  of  the  apportionment  process 
to  the  case  of  a  loss  incurred  on  a  "short" 
sale  made  in  1918,  prior  to  the  effective 
date  of  the  law,  and  "  covered "  by  a 
purchase  in  1919  after  such  date.  The 
taxpayer  sought  to  justify  the  entire  loss 
as  sustained  in  1919,  because  of  the  lan- 
guage of  section  353  of  the  act,  which  in 
terms  applies  only  to  the  case  of  a  pur- 
chase before  Jan.  1,  1919,  and  a  sale  there- 
after, claiming  that  in  the  "  short "  sale 
there  was  no  purchase  until  1919,  when 
the  sale  was  "  covered "  at  an  advance 
over  the  price  at  the  date  of  the  sale  short. 

The  court  rejected  this  contention,  hold- 
ing that  this  section  did  not  affect  the 
earlier  sections  defining  income  and  losses 
as  those  accruing  or  incurred  during  the 
taxable  year;  that  the  determination  of 
losses  incurred  in  1919  would  have  been 
the  same,  without  section  353,  as  the  court 
would  have  had  to  apply  an  apportion- 
ment, in  order  to  properly  compute  the 
loss. 

An  interesting  and  detailed  description 
of  the  real  effect  of  a  short  sale  is  given, 
together  with  illustrations  of  the  curious 
and  unequal  results  which  would  arise,  if 
upon  such  a  transaction,  no  account  were 
taken  of  the  loss  accruing  between  the 
date  of  the  sale  and  January  1,  1919. 

The  decision  in  People  ex  rel.  Klanber 
v.  Wendell,  188  N.  Y.  Supp.  301,  and  the 
federal  decisions  were  held  to  govern  in 
principle,  and  the  action  of  the  Comptrol- 
ler in  allowing  only  that  portion  of  the 
loss  applicable  to  1919  as  a  deduction  was 
sustained. — People  ex  rel.  Keim  v.  Wen- 
dell, N.  Y.  Sup.  Ct.,  App.  Div.,  3rd  Dep., 
March  17.  1922. 

Inheritance,  Federal  —  Constitu- 
tionality— Deduction  ok  State  Inheri- 
tance Tax  and  of  Widow's  Dower 
Right. — The  federal  estate  tax  act  of  1917 
was  held  constitutional.  The  New  York 
transfer  tax  was  held  not  an  allowable 
deduction  from  the  gross  estate  in  com- 
puting the  net  estate,  as  this  tax  was  not 
a  charge  upon  the  estate  as  a  whole  but 
upon  a  particular  gift  by  the  testator,  the 


decision  in  New  York  Trust  Co.  v.  Eismr 
being  held  controlling. 

Since  the  New  York  Act,  which  lays  the 
tax  on  the  value  of  the  property  passing 
to  the  beneficiary,  does  not  allow  a  deduc- 
tion of  the  widow's  dower  right,  such  de 
duction  cannot  be  properly  made  under  the  ^ 
Federal  Estate  Tax  Act,  where  the  tax  is 
based  upon  the  estate  which  the  decedent 
parts  with,  and  a  devise  or  bequest  in  lieu 
of  dower  cannot  be  diminished,  for  pur- 
poses of  taxation,  by  the  value  of  the 
widow's  dower  right. — Title  Guarantee  & 
Trust  Co.  6^  Teets,  as  Executors  of  Joseph 
Teets,  Deceased  v.  Edivards,  U.  S.  D.  C., 
N.  Y. 

Inheritance,  State  —  Right  to  Re- 
ceive —  Nonresident  Decedent — De- 
duction OF  Debts. — The  Kansas  tax  was 
held  to  be  a  charge  upon  the  right  to  re- 
ceive property  passing  by  descent  or  will. 

A  New  York  testator  provided  in  his 
will  that  all  his  personal  property,  with 
certain  exceptions,  should  be  sold  by  the 
executors,  and  out  of  the  proceeds  they 
should  pay  certain  cash  legacies.  The 
total  value  of  the  estate  was  over  $25,000, 
000.  The  total  indebtedness  was  over 
$3,000,000.  No  administration  was  taken 
out  in  Kansas.  The  New  York  court  al- 
lowed debts  aggregating  over  $3,000,000. 
There  were  no  debts  or  creditors  in  Kan- 
sas. The  special  bequests  amounted  to 
about  $6,000,000,  leaving  about  $15,000, 
000  in  the  residuary  estate.  The  testator 
left  $351,000  of  stock  in  the  Santa  Fe 
Railroad  Company,  a  Kansas  corporation, 
specific  bequests  thereof  having  been 
made.  It  was  held  that  the  inheritance 
tax  should  be  laid  on  such  property  after 
deducting  a  proportionate  amount  of  the 
debts  allowed  by  the  New  York  court. — 
Central  Union  Trust  Co.  et  al.  v.  Statt  et 
al.,  202  Pac.  853. 

Inheritance,  State — Bank  Account 
OF  Nonresident  Decedent. — The  Louisi- 
ana act  providing  a  tax  on  all  personal 
property  "  physically "  in  the  state,  was 
held  to  include  a  l)ank  account  in  Louisi- 
ana of  a  nonresident  decedent ;  "  physi- 
cally "  being  held  not  the  equivalent  of 
"  corporeally  ",  but  to  mean  "  actually  " 
as  distinguished  from  "  constructively  "  or 
"  fictitiously  ".  —  Succession  of  Page,  89 
So.  876. 
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Inheritance,  State — Louisiana  Con- 
stitution AS  Affecting  Existing  Act. — 
The  new  Louisiana  constitution  of  1918 
omitted  the  provision  contained  in  the 
prior  constitution,  exempting  from  inheri- 
tance tax,  property  that  had  borne  its  just 
proportion  of  taxes  prior  to  the  time  of 
inheritance,  which  was  claimed  to  have 
the  effect  of  repealing  a  statute  passed  to 
carry  into  effect  the  provision  in  question 
and  to  render  such  property  liable  on  sub- 
sequent inheritances.  This  claim  was  re- 
jected and  it  was  held  that  the  provisions 
of  the  prior  statute  remained  in  force,  in 
the  absence  of  legislation  enacted  under 
the  new  constitution. 

This  situation  was  remedied  by  the 
legislature  subsequent  to  the  assessment  in 
question. — Succession  of  Lith,  90  So.  364. 

Inheritance,  State  —  Nonresident 
Decedent — Deduction  of  Debts.  —  A 
decedent  nonresident  of  Kansas  owned 
certain  shares  of  stock  in  a  Kansas  cor- 
poration. The  state  in  determining  the 
inheritance  tax  found  that  there  were  no 
claims  or  debts  in  Kansas  and  imposed  the 
tax  on  the  full  value  of  stock,  less  a  pro- 
portionate allowance  for  the  federal  in- 
heritance tax.  The  executors  claimed  that 
a  proportionate  amount  of  the  total  in- 
debtedness of  the  estate  should  have  also 
been  deducted  and  that  the  tax  should 
have  been  based  upon  the  net  value  of  the 
Kansas  assets  so  ascertained.  The  court 
upheld  the  contention  of  the  executors, 
basing  its  view  upon  the  language  of  the 
statute  which  it  said  indicated  a  legislative 
intent  to  exact  a  tax,  not  upon  the  to'.al 
property  in  the  state,  but  upon  the  distri- 
butive shares  thereof.  The  court  further 
said  that  this  conclusion  seemed  in  accord 
with  the  principles  of  fairness  and  that  i' 
could  find  no  sign  of  a  purpose  to  make 
the  tax  burden  greater  in  the  case  of  a  non- 
resident decedent.  —  Central  Union  Trust 
Co.  V.  State,  202  Pac.  853. 

}      Inheritance,  State  —  Trust  Deed — 
!  Power  of  Revocation. — In  a  New  York 
'  case  it  appeared  that  the  decedent  a  num- 
ber of  years  before  her  death  had  estab- 
I  lished    certain    trusts    for    the    benefit    of 
I  friends  during  their  lives,  and  upon  their 
I  death,  the  principal  was  to  be  paid  over 
to  her  or  in  the  case  of  her  death,  to  such 
persons  as  she  might  designate  in  her  will. 


Provisions  were  contained  in  each  of  the 
trust  agreements  to  the  effect  that  none  of 
the  securities  composing  the  trust  should, 
during  her  lifetime,  be  sold  or  reinvested 
without  her  consent  and  reserving  the 
right  to  revoke  the  trust  at  anytime.  The 
state  claimed  that  the  reservation  of  the 
power  of  revocation  showed  the  intention 
of  the  deceased  not  to  make  complete  and 
irrevocable  gifts  inter  rivos,  and  as  they 
did  not  become  absolute  until  the  death  of 
the  decedent,  they  were  taxable.  The 
court  held  that  the  trusts  were  not  subject 
to  the  tax  because  received,  possessed,  and 
enjoyed  before  the  donor's  death,  and  not 
given  in  contemplation  of  death.  —  In  re 
Cochrane's  Estate,  190  N.  Y.  Supp.  895. 

Inheritance,  State  —  Residence  of 
Surviving  Wife. — In  the  settlement  of  the 
estate  of  the  widow  of  John  W.  Gates,  the 
question  of  her  residence  was  raised,  the 
state  of  New  York  claiming  that  she  re- 
sided there.  The  estate  of  the  husband 
had  been  settled  as  of  a  resident  of  Texas 
and  the  court  held  that  the  rule  was  that 
in  the  absence  of  adequate  proof  to  the 
contrary,  a  widow  retains  the  last  resi- 
dence of  her  husband,  which  presumption 
was  not  rebutted  in  the  instant  case,  even 
though  the  proof  showed  a  studied  design, 
under  advice  of  counsel,  to  escape  any 
legal  inference  of  a  New  York  residence. 
The  decisions  in  Prick's  Estate,  190  N.  Y. 
Supp.  262,  Harkness'  Estate,  170  N.  Y. 
1024,  and  Green's  Estate,  164  N.  Y.  Supp. 
1063,  are  especially  referred  to  as  sup- 
porting the  decision  here.  —  In  re  Gates' 
Estate,  191  N.  Y.  Supp.  757. 

Inheritance,  State — Surviving  Ten- 
ant BY  Entirety — Pensions. — In  settling 
the  estate  of  Andrew  Carnegie  the  court, 
among  other  things,  held  that  under  the 
New  York  law,  realty  conveyed  to  dece- 
dent and  his  wife  as  tenants  by  entirety 
were  subject  to  tax  as  a  transfer  to  the 
surviving  wife  of  one-half  of  the  realty  ?^o 
held,  the  legislature  having  expressly  pro- 
vided therefor.  The  decision  in  Matter  of 
Phoebus,  165  N.  Y.  Supp.  887.  was  held 
exactly  in  point  and  the  decision  in  Matter 
of  Horler,  168  N.  Y.  Supp.  221,  not  in 
conflict,  as  the  statute  imposing  the  tax  in 
such  cases  was  enacted  after  that  decision. 

It  was  further  held  that  the  life  inter- 
ests of  pensioners  under  a  pension  fund, 
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established  by  decedent  prior  to  deaih, 
were  not  taxable  as  transfers,  there  being 
every  indication  of  absolute  gifts  of  such 
pensions  during  the  lifetime  of  decedent 
which  were  in  no  way  affected  by  his  death. 
— In  re  Carnegie's  Estate,  191  N.  Y.  Supp. 
753. 

Inheritance,  State  —  Trust  Deed — 
Insurance  Policies — Power  of  Revoca- 
tion.— Decedent  assigned  certain  life  in- 
surance policies  to  a  trustee  under  a  deed 
of  trust.  The  deed  reserved  the  right  to 
grantor  to  receive  surplus  dividends  which 
might  be  returned  on  the  policies  and  the 
right  to  revoke  the  deed  and  obtain  the 
return  of  rights  under  the  policies.  Dece- 
dent did  not  exercise  such  reserved  rights 
and  the  question  was  as  to  their  effect,  the 
state  claiming  that  the  reservations  sus- 
pended the  disposition  of  the  policies 
until  the  death  of  decedent  and  that  the 
disposition  was  therefore  testamentary  in 
character  and  hence  subject  to  tax  as  a 
transfer  in  contemplation  of  death. 

The  court  rejected  this  contention,  hold- 
ing that  the  reservation  was  the  ordinary 
one  common  to  all  life  insurance,  of  chang- 
ing beneficiaries;  it  did  not  change  the 
character  of  the  action  of  the  decedent, 
who  plainly  intended  the  policies  to  inure 
to  the  benefit  of  his  beneficiaries  and  not 
to  recover  them  for  his  own  use  and  bene- 
fit. The  reservation  of  right  to  receive 
surplus  which  might  be  distributed  as  so- 
called  dividends  had  no  effect  on  this  in- 
tent, as  such  funds  were  not  dividends  but 
merely  a  return  of  excess  premiums  paid 
by  decedent  during  his  lifetime.  It  was 
therefore  held  that  there  had  been  no 
transfer  of  the  proceeds  of  the  policies 
under  the  will  of  the  deceased,  as  the 
proceeds  came  rightfully  to  the  trustees 
under  the  assignments  and  never  became 
the  property  of  the  estate  of  the  deceased. 
— In  re  Estate  of  Vorrhees,  N.  Y.  Sup. 
Ct.,  App.  Div.,  3rd  Dep..  March  1922. 

Real  Estate — Oil  and  (iAs — "Tract 
OF  Land  ".  —  The  validity  of  a  tax  deed 
covering  the  ownership  of  oil  and  gas  under 
a  tract  of  land  was  questioned  because  the 
statute  authorized  only  a  sale  for  delin- 
quent taxes  on  "  tracts  or  lots  of  land  " 
and  the  interest  sold  did  not  come  within 
that  description.  The  court  rejected  this 
contention,    holding    that    "  the    owner    of 


the  oil  and  gas  in  a  tract  of  land  or  the 
coal  in  a  tract  of  land  or  the  lumber  upon 
a  tract  of  land  is  as  much  the  owner  of  a 
tract  of  real  estate  as  the  owner  of  the 
surface,"  the  tax  laws  authorizing  the  divi- 
sion of  land  horizontally  as  well  as  verti- 
cally.—Ji^t^^^/j^zr^/  V.  Kuhn.  110  S.  E.  187 
(W.  Va.). 

Inheritance,  State  —  New  Jersey 
Act —  Pledged  Securities.  —  In  a  New 
Jersey  case,  the  state  determined  the  equity 
in  securities  of  New  Jersey  corporations 
belonging  to  a  non-resident  decedent,  who 
had  pledged  them,  with  other  securities, 
to  secure  certain  loans,  by  applying  the 
percentage  of  the  equity  in  the  New  Jersey 
securities  to  the  total  securities.  This 
method  was  held  proper  in  ascertaining 
the  taxable  value  of  the  property. 

The  state  ascertained  what  the  tax 
would  have  been,  had  the  decedent  been  a 
resident  of  the  state.  In  the  computation 
no  deduction  was  allowed  on  account  of 
the  federal  inheritance  tax,  and  the  ratio 
used  to  obtain  the  New  Jersey  tax  was 
that  of  the  net  value  of  the  New  Jersey 
securities  to  net  value  of  the  entire  estate. 
The  executors  claimed  that  a  deduction  of 
the  federal  inheritance  tax  should  have 
been  made,  in  determining  what  the  tax 
would  have  been  had  the  decedent  been  a 
resident  of  the  state,  and  that  the  ratio  to 
be  applied  should  have  been  that  of  the 
value  of  the  property  within  the  state  to 
the  value  of  the  entire  estate,  without  de- 
duction of  debts.  The  ratio  provided  for 
under  the  statute  is  that  which  the  prop- 
erty located  in  the  state  bears  to  the  entire 
estate  of  the  non-resident,  wherever  sit- 
uated. The  court  upheld  the  contention 
of  the  executors  that  the  federal  inheri- 
tance tax  should  have  been  deducted,  but 
approved  the  ratio  applied  by  the  state,  on 
the  ground  that  the  statute  contemplated 
the  deduction  of  all  debts. — MacMiUer  v. 
Bugbee.  115  Atl.  341. 

Assessment — Form  of  Roll  an  Ad- 
ministrative Detail.  —  It  was  held  that 
a  statute  directing  the  state  tax  commission 
to  prescribe  the  form  of  the  assessment 
roll  was  not  an  unconstitutional  delegation 
of  legislative  power,  but  that  the  power 
was  not  exclusively  legislative  in  character 
l)Ut  administrative  to  such  extent  that  the 
legislature  could  delegate  it  to  the  officers 
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charged  with  the  administration  of  the 
statute.  So  held,  in  an  action  which  in- 
volved the  legality  of  an  assessment  for 
timber  lands  held  void  because  it  did  not 
show  the  value  of  the  timber  as  required 
by  the  form  of  assessment  roll  prescribed 
by  the  tax  commission,  pursuant  to  statute. 
—Bailey  df  Bean  v.  Wilson,  90  So.  362 
(Miss.). 

Assessment — "Un assessed".  —  An  as- 
sessment which  appeared  on  the  roll  as 
vacant  land,  no  value  being  placed  upon 
it  and  which  it  appeared  had  passed  under 
the  eyes  of  the  board  of  supervisors  as  well 
as  the  assessor,  was  held  not  subject  to 
back  assessment  as  left  "  unassessed  "  by 
the  assessor  and  thus  subject  to  assessment 
by  the  collector,  even  though  it  might  be 
held  an  illegal  assessment. — Long  Bell  Co. 
V.  McLendon,  90  So.  356  (Miss.). 

Live  Stock  —  Assessment  in  Two 
Counties  in  Same  Year.  —  A  Colorado 
statute  provides  for  the  assessment  of  all 
property  on  April  first  of  each  year.  An- 
other statute  authorizes  a  division  of  taxes 
between  counties  where  live  stock  is  driven 
or  herded  in  more  than  one  county.  Some 
question  was  made  as  to  the  constitutional- 
ity of  the  latter  provision  which  appeared 
as  a  proviso  in  a  re-enactment,  of  a  statute 
previously  held  unconstitutional.  The  court 
held  that  even  admitting  that  the  proviso 
could  be  upheld  as  a  valid  enactment,  the 
fact  remained  that  the  live  stock  was 
thereby  subjected  to  a  double  assessment 
which  had  been  held  unconstitutional  in 
the  previous  case  of  Carbon  County  cr'c. 
Co.  V.  Routt  County,  152  Pac.  903. 

A  separate  concurring  opinion  discussed 
at  length  the  reasons  why  such  an  attempted 
division  of  taxes  between  counties,  having 
different  tax  rates,  would  be  in  violation 
of  the  uniformity  clause  of  the  state  con- 
stitution. —  Hutchinson  v.  Flerrick.  203 
Pac.  275. 

Corporation  Franchise  —  Res  Adju- 
DiCATA.  —  The  State  of  Alabama  brought 
suit  against  a  foreign  corporation  to  re- 
cover a  deficiency  in  franchise  tax  pay- 
ments for  the  years  1912-1919  inclusive. 
;  because  of  the  understatement  by  the  com- 
pany of  the  amount  of  its  capital  em- 
ployed in  the  state.  The  corporation  in- 
sisted that  the  filing  of  its  statement,  its 


acceptance  by  the  judge  of  probate  and 
the  issuance  of  the  license,  constituted 
such  an  adjudication  as  precluded  the  state 
from  reopening  the  matter.  The  court 
held  that  the  state  could  recover  deficien- 
cies claimed  for  the  years  1912-1914  in- 
clusive, because  the  action  of  the  probate 
judge  under  the  act  in  force  for  such  years 
was  ministerial,  the  amount  being  fixed  in 
the  act  itself,  and  there  being  nothing  for 
the  probate  judge  to  do  but  to  collect  the 
tax  and  issue  his  receipt  therefor.  As  to 
the  deficiencies  for  the  years  1915-1919- 
inclusive,  the  court  held  that  as  the  act  in- 
force  for  these  years  placed  upon  the  pro- 
bate judge  the  duty  of  settling  all  differ- 
ences as  to  the  amount  of  the  tax  and- 
provided  for  an  appeal  from  his  decision, 
his  action  was  judicial  in  character,  and 
as  the  state  did  not  appeal  under  the  stat- 
ute, it  was  bound  by  his  acts.  The  court 
also  held  that  in  the  absence  of  fraud,  the 
finding  of  the  probate  judge  could  not  be 
impeached  by  reason  of  the  fact  that  in 
ascertaining  the  amount  of  the  capital,  he 
relied  entirely  upon  the  affidavits  filed 
with  him.  —  State  ex  rel.  Datns  v.  Crane 
Co.,  89  So.  901. 

Railroad  Assessment — "  Roadbed  " — 
"  Rolling  Stock  ".  —  Certain  county  as- 
sessors in  Montana  assessed  permanent 
snowsheds,  erected  by  a  railway  company 
on  its  right  of  way  and  also  cooking  uten- 
sils used  on  boarding  cars  to  serve  its  con- 
struction crews.  The  railroad  company 
contended  that  the  snowsheds  were  part 
of  the  roadbed  and  that  the  cooking  uten- 
sils were  included  in  the  term  rolling 
stock,  both  of  which  were  subject  to  as- 
sessment by  the  state  board  of  equalization 
and  were  so  assessed.  The  court  upheld 
this  contention,  defining  "  road-bed "  as 
that  part  of  the  right  of  way  specially 
prepared  for  the  emplacement  of  ties,  rails 
and  other  necessary  superstructures,  and 
"  rolling  stock "  as  embracing  movable 
property,  which  in  its  ordinary  use  is  taken 
from  one  part  of  the  line  to  another,  such 
as  cars,  locomotives  and  their  attachments 
and  usual  accompaniments. — Great  North- 
ern Ry.  Co.  V.  Flaihead  County,  202  Pac. 
198. 

Relief  in  Federal  Court — Equality 
and  Uniformity.  —  A  bridge  company 
owning  a  bridge  crossing  the   Mississippi-, 
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River  brought  suit  in  the  federal  district 
■court  to  enjoin  collection  of  taxes  assessed 
by  the  county  assessor,  upon  the  grounds 
that  the  bridge  was  a  railroad  and  there 
fore  assessable  by  the  state  board  and  not 
the  county  assessor ;  that  the  assessment 
was  deliberately  made  greatly  in  excess 
of  other  property  with  relation  to  full 
value,  and  that  thus  it  was  deprived  of  due 
process  and  equal  protection. 

The  state  court  had  held  that  a  bridge 
was  assessable  by  county  officials  and  not 
by  the  state  board  (287  111.  246;  295  111. 
176,  181),  and  the  court  considered  only 
the  question  of  the  right  to  equitable  re- 
lief. The  court  held  that  the  bill  failed 
to  show  lack  of  due  process  or  denial  oT 
equal  protection,  as  the  law  of  Illinois 
afforded  full  opportunity  to  a  taxpayer  to 
question  the  amount  and  the  validity  of 
his  assessment,  both  before  administrative 
tribunals  and  in  its  courts,  and  so  far  as 
appeared,  the  bridge  company  had  not 
even  applied  to  the  board  of  review  to 
correct  the  assessment.  There  was  thus  no 
basis  to  contend  that  resort  to  the  suit  in 
question  was  necessary  to  prevent  a  sale, 
multiplicity  of  suits  or  other  irreparable 
injury. 

The  court  held  that  the  bill  failed  for 
the  further  reason  that  as  the  only  ques- 
tion at  issue  was  the  amount  of  the  tax,  a 
plaintiff  seeking  an  injunction  must  aver 
payment  or  tender  of  the  taxes  confessedly 
due  and  the  bill  contained  no  such  allega- 
tion. The  decree  refusing  the  injunction 
to  restrain  collection  of  the  tax  was  af- 
firmed.— Keokuk  &^  Hamilton  Bridge  Co. 
V.  Salm  et  al..  U.  S.  Sup.  Ct.,  Feb.  27, 
1922. 

Relief  and  Review  —  Statutory  Re- 
lief Exclusive. — Another  and  apparently 
final  phase  of  the  litigation  over  the  Massa- 
chusetts excise  tax,  held  invalid  by  the 
United  States  supreme  court  in  Int.  Paper 
Co.  V.  Mass.,  246  U.  S.  135,  was  recently 
reached  in  that  court. 

Corporations  which  had  paid  their  taxes, 
later  held  invalid  as  above  stated,  but 
which,  through  a  technical  error  in  plead- 
ing, had  lost  their  right  to  the  relief  af- 
forded by  the  statute,  brought  suit  at  com- 
mon law  against  the  state  treasurer  to  re- 
cover the  illegal  tax.  The  state  set  up  the 
statutory  remedy,  which  was  made  exclu- 
sive  by  the  statute,  as  a  bar  to  the  per- 


sonal suits  and  the  court  sustained  the  con- 
tention, reversing  the  judgment  obtained 
in  the  circuit  in  one  case  and  affirming  in 
another. 

The  provisions  in  the  statute  for  peti- 
tion to  the  state  supreme  court,  within  six 
months  after  payment,  and  for  refund  of 
any  sum  adjudged  illegally  exacted,  was  ^ 
shown  to  have  been  a  fixed  policy  of  the 
state,  which  the  court  held  must  stand, 
whether  the  tax  were  good  or  bad. 

The  objection  that  the  state  might 
shorten  the  time  for  applying  for  abate- 
ment or  deny  all  remedy  was  met  by  the 
suggestion  that  power  to  establish  a  reason- 
able limitation  did  not  imply  power  to 
establish  an  unreasonable  one.  Nor  did 
the  rule  laid  down  involve  the  question  of 
the  right  of  a  state  to  confine  litigants  to 
its  own  courts  for  the  assertion  of  admitted 
rights,  as  here  the  question  was  whether 
the  state  might  not  limit  the  right  of  a 
foreign  corporation  coming  into  it  and  the 
liability  of  its  own  citizens  in  the  way  in- 
dicated. The  law  of  the  United  States 
was  held  to  stop  with  the  inhibition  upon 
the  states  against  imposing  certain  taxes 
upon  foreign  corporations,  and  a  state 
statute  providing  that  the  remedy  against 
such  wrongful  taxation  should  be  limited 
to  the  author  of  the  wrong,  did  not  appear 
to  be  beyond  the  state's  power.  Ark.  Bldg. 
(Sr*  Loan  Assoc,  v.  Madden,  175  U.  S.  269. 
274. 

The  court  observed  that  the  remedies 
against  state  taxes  which  violate  the  fed- 
eral Constitution  were  matters  left  to 
Congress  and  the  states ;  that  Congress 
had  provided  rules  governing  the  federal 
courts  in  equity  suits,  but  trials  at  com- 
mon law  were  in  general  governed  by  the 
laws  of  the  states.  In  this  case.  Congress 
had  made  no  provision  governing  the  lia- 
bility, and  hence  it  was  left  to  the  law  of 
the  state  where  the  wrong  was  done.  The 
common  law  of  Massachusetts  had  been 
modified  by  the  statute  referred  to,  which 
was  not  objectionable,  so  long  as  no  con- 
stitutional rights  were  impaired  in  a  sub- 
stantial sense. — Burrill  v.  Locomobile  Co.; 
Whiting- Adams  Co.  v.  Burrill,  U.  S.  Sup. 
Ct.,  Feb.  27,  1922. 

Relief  and  Review  —  Abatement  of 
Action — United  States  Property — En- 
tries UNDER  Federal  Homestead  and 
Reclamation  Acts. — This  case  is  impor- 
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tant  because  of  a  preliminary  discussion 
and  decision  of  an  interesting  question  of 
procedure. 

Those  seeking  relief  in  the  federal  courts 
from  state  taxes  claimed  illegal,  through 
injunction  proceedings  instituted  against 
individual  administrative  officials  have  often 
been  confronted,  upon  reaching  the  United 
States  Supreme  Court,  with  the  situation 
arising  from  a  change  in  officers,  due  to 
death  or  the  election  of  a  successor  since 
the  commencement  of  the  action.  This  is 
embarrassing,  as  it  involves  in  certain 
cases  abandonment  of  the  suit  and  begin- 
ning anew.  This  entire  question  is  dis- 
cussed in  a  painstaking  opinion  by  the 
Chief  Justice,  closing  with  the  following 
pertinent  observation : 

"  It  may  not  be  improper  to  say  that  it  would 
promote  justice  if  Congress  were  to  enlarge  the 
scope  of  the  Act  of  February  8,  1899,  so  as  to 
permit  the  substitution  of  successors  for  state 
officers  suing  or  sued  in  the  federal  courts,  who 
cease  to  be  officers  by  retirement  or  death,  upon 
a  sufficient  showing  in  proper  cases.  Under  the 
present  state  of  the  law,  an  important  litigation 
may  be  begun  and  carried  through  to  this  Court 
after  much  effort  and  expense,  only  to  end  in 
dismissal  because  in  the  necessary  time  consumed 
in  reaching  here,  state  officials,  parties  to  the 
action,  have  retired  from  office.  It  is  a  defect 
which  only  legislation  can  cure." 

The  case  on  its  merits  involved  the 
legality  of  assessments  in  Arizona  cover- 
ing several  years,  made  against  lands 
against  which  entries  had  been  made  under 
the  Homestead  Act,  Rev.  St.  2291,  as 
supplemented  and  qualified  by  the  Recla- 
mation Act.  The  entrymen  in  question 
had  completed  all  they  were  required  to  do 
to  qualify  them  to  receive  patents  under 
the  Homestead  Act,  and  had  taken  all  the 
preliminary  steps  necessary  under  the 
Reclamation  Act,  but  a  number  of  impor- 
tant steps  remained  to  be  taken  under  the 
latter  act  to  perfect  these  claims  at  the 
time  of  the  levy  of  the  taxes.  Under  these 
circumstances,  the  court  followed  the  prin- 
ciples which  it  found  established  by  its 
prior  decisions,  holding  that  not  until  the 
equitable  title  passed  to  the  entrymen 
could  the  lands  be  assessed  as  private  prop- 
erty. Such  title  became  vested  only  when 
all  conditions  precedent  to  the  right  to 
patent  had  been  complied  with. 

The  decision  of  the  district  court  in 
United  States  v.  Canyon  County,  232  Fed. 
985,  relied  upon  to  sustain  the  assessments, 


was  held  in  conflict  with  the  decisions  of 
the  court  cited  and  overruled  to  the  extent 
of  such  conflict. 

The  exception  to  the  above  doctrine  in 
the  case  of  mining  claims  was  carefully 
explained  and  discussed. 

The  assessments  in  certain  classes  of 
patents  for  the  years  1907  to  1918  were 
held  illegal  and  those  in  others  for  all 
past  years  were  held  likewise  illegal,  and 
in  addition  the  officers  were  enjoined  from 
making  assessments  in  the  future  until 
final  certificate  of  entry  should  be  issued 
to  the  patentees.  —  Irn'in  v.  Webb  et  al., 
U.  S.  Sup.  Ct.,  Mch.  20,  1922. 

License  —  Interstate  Commerce. — 
The  United  States  Supreme  Court  has 
again  defined  the  limits  of  state  statutes 
which  are  obnoxious  to  the  Commerce 
Clause  of  the  federal  Constitution,  in  a 
case  closely  analogous  to  that  of  Dahnke- 
JValker  Milling  Co.  v.  Bondurant,  noted 
in  Bui.  VII,  p.  160.  The  question  was  as 
to  the  constitutionality  of  the  North  Da- 
kota grain  grading  and  inspection  act,  ch^ 
138,  L.  1919.  Under  this  act  a  purchaser 
of  grain  in  North  Dakota  was  required  to 
take  out  a  license  and  pay  a  state  charge 
for  the  same,  and  otherwise  comply  with 
the  provision  of  the  act,  which  included 
the  right  of  the  state  inspector  to  deter- 
mine the  fair  price  to  be  paid  for  the 
grain.  The  usual  course  was  for  shipment 
to  be  made  to  a  terminal  market  in  Minne- 
apolis, where  the  grain  was  inspected  by  a 
federal  inspector.  The  court  again  held 
that  the  usual  course  of  business  deter- 
mined the  nature  of  the  transaction  to  be 
interstate  in  character  and  rejected  the 
contentions  that  it  was  possible  for  the 
grain  to  be  shipped  to  a  North  Dakota 
point  and  thus  be  an  intrastate  transaction 
and  that  the  inspection,  etc.  took  place 
before  interstate  commerce  began,  holding 
that  such  commerce  began  with  the  pur- 
chase of  the  grain,  before  it  went  to  the 
elevator  and  thence  to  the  cars  for  ship- 
ment to  Minnesota.  The  state  officer  was- 
authorized  to  fix  the  price  to  be  paid  for 
grain  bought,  shipped  and  sold  in  inter- 
state commerce,  which  the  court  held  to  be 
obviously  a  regulation  of  interstate  com- 
merce, citing  the  principle  and  its  limita- 
tions as  contained  in  the  decision  in  the 
Minnesota  Rate  Cases,  230  U.  S.  352,  at 
p.  400. 
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The  legislalion  was  held  to  be  beyond 
the  power  of  the  state  as  it  was  a  regula- 
tion of  interstate  commerce,  when  applied 
to  the  business  of  the  complainant,  a  North 
Dakota  association  engaged  in  operating  a 
grain  elevator  and  warehouse  for  the  pur- 
chase, sale,  distribution  and  storage  of 
grain  at  a  village  in  that  state. — Lemcke  et 
al.  V.  Farmers  Grain  Co.  of  Embden,  U.  S. 
Sup.  Ct.,  Feb.  27,  1922. 

License — Gasoline  Tax. — A  Colorado 
statute  imposed  a  tax  on  each  gallon  of 
petroleum  products  used  for  power  pur- 
poses in  propelling  motor  vehicles,  and 
provided  that  the  proceeds  be  placed  in  a 
special  road  fund.  The  tax  was  resisted 
on  the  ground  that  it  violated  the  state 
constitutional  provision  requiring  all  taxes 
to  be  uniform  upon  the  same  class  of  sub- 
jects. The  court  held  that  the  tax  was  a 
valid  excise  tax ;  that  the  classification 
was  reasonable  and  clearly  defined ;  and 
that  it  was  unnecessary  to  consider  the 
constitutional  question,  since  such  ques- 
tion was  based  upon  the  assumption  that 
the  tax  was  a  property  tax.  —  Altitude  Oil 
Co.  V.  People,  202  Pac.  180. 

License — Dogs.  —  The  Oregon  court, 
in  an  elaborate  opinion,  upheld  an  act 
providing  for  the  licensing  of  dogs  and 
the  application  of  the  license  fees  to  the 
payment  of  damages  caused  by  dogs  to 
domestic  live  stock. 

The  owner  of  the  bull  terrier  in  ques- 
tion raised  numerous  objections  to  the  act. 
including  the  claim  of  violation  of  the  due 
process  clause  of  the  federal  constitution, 
the  latter  claim  leading  the  court  to  review 
at  length  the  pertinent  federal  decisions. — 
Hofer  V.  Carson,  203  Pac.  323. 

License — Dogs — Police  Power.  —  An 
assessor  in  Tennessee  was  indicted  for  re- 
fusing to  demand  the  payment  of  license 
fees  imposed  upon  owners  of  dogs,  which 
fees  were  to  be  placed  in  a  fund  to  com- 
pensate owners  of  sheep  for  damage  sus- 
tained on  account  of  dogs.  The  assessor 
contended  that  the  act  was  unconstitutional 
because  the  fee  was  a  tax  imposed  in  vio- 
lation of  the  provision  of  the  state  con- 
stitution requiring  all  property  to  l)e  taxed 
according  to  its  value  and  taxes  to  be 
equal  and  uniform  throughout  the  state 
and  also  because  it  was  a  tax  imposed  for 


the  benefit  of  private  individuals  and  not 
for  state  or  governmental  purposes.  The 
court  upheld  the  statute,  holding  that  it 
did  not  involve  the  exercise  of  the  taxing 
power  but  imposed  a  license  fee  for  the 
purpose  of  regulation,  under  the  police 
power ;  that  the  legislation  was  authorized 
to  protect  citizens  against  the  ravages  of 
destructive  animals.  —  State  v.  Anderson, 
234  S.  W.  768. 

Telephone  Poles  in  City  Streets — 
Rental  Charge  —  Annexed  Territory. 
— The  Baltimore  City  Court  held  that 
telephone  poles  erected  in  public  streets, 
in  an  area  subsequently  annexed  to  the 
city,  were  so  erected  under  authority  of  the 
state  in  the  conduct  of  a  business  "  in  the 
success  and  efficiency  of  wiiich  the  public 
had  at  that  time  an  interest "  ;  that  the 
telephone  company  was  entitled  to  con- 
sideration for  having  made  its  outlays  of 
capital  without  having  to  estimate  any- 
thing in  its  expenses  for  the  use  of  the 
highways;  and  that  the  courts  have  uni- 
fonnly  recognized  the  principle  that  rights 
so  acquired  and  acted  upon,  through  the 
expenditure  of  capital,  could  not  be  bur- 
dened by  a  charge  subsequently  imposed. 
This  principle  the  court  found  set  forth 
in  Neiv  Orleans  v.  Southern  Telephone 
and  Telegraph  Company,  40  La.  Ann.,  and 
recognized  as  sound  in  the  comments  of 
Mr.  Justice  Brewer  in  St.  Louis  v.  West. 
Union  Tel.  Co.,  148  U.  S. 

Upon  the  reasoning  of  these  cases  the 
court  found  that  the  annual  license  fee 
imposed  by  ordinance  of  the  City  of  Balti- 
more, enacted  prior  to  the  annexation  of 
the  area  in  question,  was  in  the  nature  of 
a  charge  for  the  use  of  the  highways  and 
could  not  lawfully  be  collected  for  the 
poles  erected  in  the  annexed  area  prior  to 
annexation,  pursuant  to  state  authority. — 
Mayor  and  Council  of  Baltimore  v.  Ches. 
df  Pot.  Tel.  Co.  of  B.  City,  Bait.  City 
Court,  March  8,  1922. 

Exemption  —  Cemetery  Association 
Land  Held  Exempt,  though  Leased. — 
A  New  York  act  expressly  exempts  from 
taxation  all  cemetery  lands  of  associations 
formed  under  the  act.  Where  a  cemetery 
association  did  not  hold  and  use  its  un- 
occupied land  for  business  or  money- 
making,  but  to  avoid  unnecessary  expense 
for  care  and  upkeep  leased  a  portion,  such 
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leasing  did  not  cause  the  land  to  lose  its 
exemption. — Hope  Cemetery  Ass'n  v.  Rose 
et  al.,  191  N.  Y.  S.  623. 

ExEMPTiOxN — Public  Propert\\  —  The 
property  of  a  Colorado  municipal  corpora- 
tion, located  outside  of  its  limits,  even 
though  not  necessary  for  municipal  pur- 
pose, was  held  exempt  from  taxation,  be- 
cause the  provision  of  the  state  constitu- 
tion under  which  the  exemption  was 
granted  contained  no  limitaiton. — StewaJ't 
V.  City  and  County  of  Denver,  202  Pac. 
1085. 

Exemption  —  "  Manufacturing  "  — 
Newspaper  Publishing  Plant.  —  The 
Kentucky  courts  after  a  review  of  numer- 
ous decisions  held  that  a  company  publish- 
ing a  newspaper  was  not  engaged  in  manu- 
facturing, hence  the  machinery  and  mate- 
rial actually  on  hand  at  its  plant  was  not 
exempt  from  taxation. — City  of  Lexington 
V.  Lexington  Leader  Co.,  235  S.  W.  31. 

Exemption  —  Property  Acquired  by 
Voluntary  Subscriptions  for  City 
Park. — This  was  a  proceeding  by  certain 
officials  in  Illinois  to  obtain  a  judgment 
for  delinquent  taxes  against  property  which 
was  claimed  to  be  municipal  property  and 
therefore  exempt  from  taxation.  It  ap- 
peared that  the  property  was  held  by  two 
private  individuals  under  absolute  deeds ; 
that  these  individuals  were  members  of  a 
civic  league  committee  which  had  been  ap- 
pointed to  secure  a  city  park;  that  the 
title  was  held  by  these  individuals  because 
all  of  the  subscriptions  for  the  park  had 
not  yet  been  paid ;  that  although  the  muni- 
cipality did  not  have  legal  title  to  the  park 
property,  it  had  appropriated  funds  to 
maintain  it;  that  the  holders  of  the  title 
were  willing  to  convey  the  same  to  the  city 
and  that  the  city  intended  to  accept  the 
property  for  park  purposes.  The  city, 
however,  had  never  passed  any  ordinance 
accepting  the  property  or  declaring  it  to 
be  a  public  park.  The  officials  claimed 
that  as  no  application  was  made  before  the 
board  of  review  to  determine  the  question 
of  the  taxability  of  the  property,  the  court 
had  no  jurisdiction  in  this  proceeding  to 
review  that  question  and  also  denied  that 
the  property  was  exempt  from  taxation. 
The  court  held  that  the  right  to  make  the 
application  to  the  board  of  review  was  not 


an  exclusive  remedy  and  that  it  had  juris- 
diction to  review  the  question  in  this  pro- 
ceeding, as  the  two  remedies  were  concur- 
rent. The  court,  however,  found  that  the 
properly  was  not  exempt  from  taxation,  as 
the  holders  of  the  title  held,  not  as  trus- 
tees for  the  city  but  for  the  contributors, 
and  the  city  was  in  no  way  bound  to  accept 
title.  —  People  ex  rel.  IVilliamson  v.  City 
of  Toulon,  133  N.  E.  707. 

Special  Assessments  —  Nature  of 
Proceeding  —  Removal  to  Federal 
Court. — In  a  suit  involving  an  assessment 
for  benefits  in  an  Arkansas  Road  Improve- 
ment District,  the  point  finally  coming  be- 
fore the  United  States  Supreme  Court  was 
as  to  whether  the  proceeding,  which  was 
started  in  a  state  county  court,  was  prop- 
erly removed  to  the  federal  district  court. 

The  court  referred  to  the  Judicial  Code 
as  authorizing  the  removal  of  a  "  suit  at 
common  law  or  in  equity  to  the  proper  fed- 
eral district  court "  and,  upon  an  exam- 
ination of  the  Arkansas  statutes  providing 
for  the  improvement  districts  and  for  the 
procedure  involved  in  fixing  the  assess- 
ments, concluded  that  while  the  proceed- 
ings were  in  the  main  legislative  and  ad- 
ministrative, there  was  one  step  which  ful- 
filled the  definition  of  a  judicial  inquiry 
made  by  a  court.  That  was  the  determina- 
tion of  the  issue  between  the  road  district 
and  the  land  owners  as  to  the  respective 
benefits  conferred  or  the  damage  sustained. 
This  fact,  together  with  other  considera- 
tions, discussed  at  length,  led  the  court  to 
hold  that  the  proceeding  contained  the 
elements  of  a  judicial  inquiry,  such  as 
could  be  removed  to  the  federal  court. — 
Commiss'rs  of  Road  Imp.  Dist.  No.  2, 
Lafayette  County,  Ark.  v.  St.  Louis  S.  W. 
Ry.  Co.,  U.  S.  Sup.  Ct.,  Feb.  27,  1922. 

Payment — Tender  of  Part  Payment. 

— Under  a  Washington  statute  providing 
that  before  beginning  an  action  to  enjoin 
the  collection  of  taxes,  the  taxpayer  must 
pay  or  tender  all  taxes  justly  due  and  un- 
paid, the  court  held  that  where  a  taxpayer, 
in  due  season  to  secure  discount  and  avoid 
penalty,  tendered  taxes,  less  a  portion 
claimed  illegal,  which  tender  was  accepted 
after  the  due  date,  the  penalty  and  interest 
could  not  be  collected  on  the  amount  ten- 
dered, upon  a  decision  upholding  the  legal- 
ity of  the  portjon  of  the  taxes  not  ten- 
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dered.  —  Nor.  Pac.   Ry. 
County,  203  Pac.  27. 


Co.    V.    Franklin 


Equalization  —  Tax  Commissioners 
AS  Members  of  Board. — The  state  auditor 
brought  mandamus  proceedings  against  a 
Michigan  county  board  of  supervisors  to 
compel  them  to  spread  the  state  tax  ap- 
portioned by  him  pursuant  to  the  1921 
equalization.  It  appeared  that  the  county 
board  had  previously  brought  proceedings 
against  the  state  board  of  equalization  to 
review  that  equalization,  and  in  such  pro- 
ceedings it  had  questioned  the  right  of  the 
board  of  state  tax  commissioners,  who  were 
also  members  of  the  state  board  of  equal- 
ization, to  act,  and  also  the  validity  of  the 
determination  of  the  board  as  so  consti- 
tuted. The  contention  was  that  as  the 
members  of  the  board  of  tax  commissioners 
comprised  a  majority  of  the  state  board  of 
equalization,  they  could  not,  as  members 
of  that  board,  change  assessments  made  by 
them  as  tax  commissioners,  without  self- 
stultification,  and  the  representatives  of  the 
various  counties  appearing  before  the 
board  of  equalization  could  not  be  heard 


with  effect.  The  further  contention  "was 
made  that  as  the  office  of  the  live  stock 
sanitary  commissioner,  who  was  also  a 
member  of  the  board  of  equalization,  had 
been  abolished,  the  action  of  the  board 
was  invalid.  The  court  in  that  proceeding 
denied  the  writ,  on  the  ground  that  in  the 
absence  of  fraud,  it  would  not  presume 
that  the  state  tax  commissioners  could  not 
comply  with  the  mandate  of  the  law ;  that 
the  action  of  the  board  of  equalization  was 
not  subject  to  its  review  and  that  as  three 
members  of  the  board  of  equalization  con- 
stituted a  quorum,  the  abolition  of  the 
office  of  the  live  stock  commissioner  did  not 
affect  the  legality  of  its  action.  The 
county  board  disregarded  this  decision  and 
sought  to  spread  the  state  tax  upon  the 
basis  of  the  1916  equalization,  and  there- 
upon the  state  auditor  brought  this  pro- 
ceeding. The  court  granted  the  manda- 
mus, holding  that  the  same  questions  as 
were  presented  in  the  certiorari  proceed- 
ings were  again  presented  and  adopted  its 
opinion  in  that  case. — Fuller  v.  Board  cf 
Supervisors  of  Wayne  County,  185  N,  W. 
157. 


STATE  TAX  OFFICIALS 

The  following  changes  have  occurred  in  the  personnel  of  state  tax  officials  since  the 
publication  of  the  complete  list  in  the  October  Bulletin. 


California 

Delaware 
North  Dakota 
South  Carolina 
Texas 
Ontario 


State  Board  of  Equalization, 
R.  E.  Collins,  Chairman 

Department  of  Finance, 
H.  E.  Smith,  Secretary 

State  Tax  Commissioner, 
M.   Howard  Jester 

State  Tax  Commissioner, 
C.  C.  Converse 

State  Tax  Commission, 

W.  G.  Query,  Chairman 

State  Tax  Commissioner, 
John  G.  Willacy 

Provincial  Treasurer, 


Sacramento 
Sacramento 

Wilmington 

Bismarck 

Columbia 

Austin 
Toronto 
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BOOK  REVIEWS 


Hunter,  Merlin  Harold,  Outlines  of 
Public  Finance.  Harper  and  Brothers, 
New  York,  1921.     pp.  533. 

In  his  preface  Professor  Hunter  states 
as  follows  the  point  of  view  from  which 
he  wrote  the  Outlines  of  Public  Finance: 
"  It  is  to  help  the  student,  the  general 
reader,  and  the  public  official  to  secure  a 
better  understanding  of  the  nature  of 
public  expenditures  and  revenues,  and  the 
principles  which  underlie  a  sound  fiscal 
system  that  the  following  chapters  have 
been  written.  They  are  in  no  sense  an 
exhaustive  treatment,  but  as  the  title  of 
the  book  indicates,  an  outline,  which  could 
easily  be  expanded."  By  far  the  greater 
portion  of  the  book  is  given  over  to  the 
treatment  of  public  revenues,  thirteen  out 
of  the  twenty-one  chapters  being  devoted 
to  this  phase  of  public  finance.  Only 
three  chapters  are  given  to  public  expendi- 
tures, including  an  excellent  chapter  on 
the  cost  of  the  Great  War.  One  chapter 
treats  of  the  public  debt,  one  takes  up  the 
budget,  and  one  discusses  war  financing. 
The  remaining  two  chapters  are  by  way  of 
introduction  and  conclusion.  The  author 
has  interwoven  more  discussion  relating  to 
local  finance  than  has  been  customary  in 
the  smaller  texts  on  public  finance.  The 
reriewer  approves  this  and  believes  that 
eren  more  emphasis  along  such  lines  would 
hare  been  justifiable.  From  the  point  of 
view  of  tax  officials  the  emphasis  given  to 
the  subject  of  taxation  should  create  a  de- 
mand for  this  book,  which  presents  the 
case  for  and  against  various  kinds  of  taxes. 
From  the  point  of  view  of  the  student  of 
public  finance,  however,  the  space  allotted 
to  the  various  divisions  of  public  finance 
aside  from  public  revenues  Hoes  not  seem 
to  be  in  proportion  to  their  importance. 

For  example,  an  entire  chapter  is  de- 
voted to  the  tariff  (practically  half  of  this 
is  merely  tariff  history)  but  it  is  surprising 
that  there  is  no  mention  of  ship  subsidies, 
although  this  problem  is  now  prominently 
before  the  public.  The  insistent  demand 
which  is  being  made  upon  the  nation  and 
states  to  grant  soldiers'  bonuses  would  lead 


one  to  expect  a  much  fuller  discussion  of 
pensions  than  is  given.  In  treating  the 
problems  arising  in  connection  with  float- 
ing a  bond  issue,  nothing  is  said  regarding 
the  relative  merits  of  issuing  bonds  at  par 
or  below  par,  and  the  question  of  public 
drives  versus  private  subscriptions  is  barely 
touched.  In  his  discussion  of  the  Inde- 
pendent Treasury  the  author  fails  to  note 
the  closing  of  all  the  sub-treasuries.  The 
theory  upon  which  the  excess  profits  tax 
rests  and  the  question  of  the  incidence  of 
such  a  tax  is  not  discussed.  The  chapter 
on  the  single  tax  is  very  interesting,  but 
one  is  disappointed  in  finding  Lloyd 
George's  scheme  for  land  taxes  and  the 
unearned  increment  taxes  developed  in 
Germany  and  elsewhere  dismissed  with  a 
mere  statement  of  their  existence.  The 
same  cursory  reference  is  made  to  occupa- 
tional taxes.  The  constantly  increasing 
menace  of  non-taxable  securities  and  their 
baneful  effect  upon  the  operation  of  the 
income  tax  as  well  as  the  handicap  thus 
placed  upon  business  in  its  quest  for 
capital  is  not  sufficiently  explained  and 
emphasized.  In  describing  the  recent  de- 
velopment of  the  federal  income  tax,  the 
author  fails  to  clearly  define  gross  and 
net  income  and  to  differentiate  non-taxable 
income,  deductions,  and  credits. 

At  the  bottom  of  page  432  in  discussing 
agitation  for  budget  reform  in  the  United 
States,  the  prophecy  is  made  that  "  in  the 
near  future,  the  widespread  demand  for 
some  system  which  will  be  more  efficient 
and  economical  will  bear  fruit  through 
some  form  of  budgetary  procedure."  Evi- 
dently this  was  written  before  the  passage 
of  the  McCormick-Good  budget  bill,  a  de- 
scription of  which  the  author  later  inserted 
in  the  three  following  pages.  Mr.  Hunter, 
however,  does  not  .show  in  what  respects 
our  budgetary  practice  still  remains  weak. 
The  author  states  (p.  433)  that  President 
Wilson  vetoed  a  bill  passed  by  Congress 
in  1920  providing  for  improved  budgetary 
practice  "  because  some  of  the  details  did 
not  conform  to  his  ideas  of  what  a  budget 
svstem  should  be."     This  statement  is  mis- 
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leading,  as  President  Wilson  vetoed  this 
bill,  not  because  of  the  budgetary  system 
involved,  but  because  he  believed  it  un 
constitutional  in  the  provisions  relating  to 
the  removal  of  officers  appointed  by  the 
President.  Various  other  errors  might  be 
cited  as  evidence  of  too  great  haste  in  the 
publication  of  the  book. 

Professor  Hunter  has  not  attempted  to 
enter  into  the  philosophical  side  of  public 
finance  nor  has  he  made  any  new  contri- 
bution to  the  subject.  A  large  proportion 
of  the  book  is  a  compilation  of  material 
found  in  Bullock's  "  Selected  Readings  in 
Public  Finance ",  Plehn's  "  Introduction 
to  Public  Finance  ",  and  in  various  writ- 
ings of  Professor  Seligman.  This  very 
fact,  however,  makes  it  an  excellent  text 
for  a  short  course  in  public  finance  offered 
to  students  just  beginning  work  in  this 
field. 

Henry  F.  Walradt. 

Ohio  State  University. 

Powell,  H.  M.  Taxation  of  Corpora- 
tions and  Personal  Income  in  New  York. 
Fourth  Edition.  Volume  I,  Corporations ; 
Real  and  Personal  Property.  1921,  pp. 
548.  Volume  II,  Personal  Incomes.  1922, 
pp.  436.     The  Boyd  Press,  New  York. 

The  fourth  edition  of  this  well-known 
commentary  on  the  New  York  system  of 
taxation  has  been  enlarged  by  the  addition 
of  a  considerable  amount  of  new  material, 
a  large  part  of  which  was  due  to  the  im- 
portance of  the  personal  income  tax.    Vol- 


ume I  deals  with  the  tax  laws  which 
apply  to  corporations,  to  which  are  added 
chapters  dealing  with  the  local  taxation 
of  real  and  personal  property.  Volume  II 
is  devoted  to  the  personal  income  tax. 

This  treatise  on  the  tax  laws  of  the 
most  important  state  in  the  union,  from 
the  standpoint  of  wealth  and  population, 
will  be  of  great  interest  and  value  to  tax 
administrators  and  students  of  taxation 
everywhere,  as  well  as  to  those  whose 
business  operations  or  professional  activi- 
ties lead  them  into  the  domain  of  state 
and  local  taxation  in  New  York.  The  ad- 
dition of  the  chapters  on  the  local  taxa- 
tion of  real  and  personal  property  and  the 
assessment  procedure  in  New  York  City 
under  the  revised  charter  make  the  work  a 
very  complete  compendium  of  the  New 
York  system  of  taxation,  aside  from  such 
irregular  levies  as  stamp  taxes,  estate 
taxes,  registration  fees  and  other  duties 
which  do  not  require  regular  annual  as- 
sessment. 

The  most  important  new  material  is 
perhaps  the  chapter  on  the  special  fran- 
chise tax  and  the  very  able  discussion  of 
the  taxation  of  stock  without  par  value. 
The  elaboration  of  the  personal  income 
tax  law  in  Volume  II  is  clear  and  inter- 
esting. This  law  has  not  yet  been  fully 
adjudicated,  but  use  is  made  here  as  in 
Volume  I  of  court  decisions  and  adminis- 
trative rulings.  Both  volumes  contain 
numerous  illustrations  which  serve  to 
clarify  the  rules  and  procedure  at  various 
points.  H.  L.  L. 
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Blakey,   R.    G.     The  Revenue  Act   of 

1921.  American  Economic  Review,   Vol. 
XII,  p.   75. 

Equitable  Trust  Company.  The  Rev- 
enue Act  of  1921.  Complete  Text,  inter- 
leaved. Issued  December,  1921,  New 
York.     p.  235. 

GuLicK,  Luther.  Special  Assessments. 
National  Municipal  Review,  Vol.  XI,  No. 
2.     Feb.,  1922. 

A  discussion  of  .special  assessments  i'l 
American  cities  to  meet  the  demand  for 
information  on  special  assessment  admin- 
istration. 

HoRWiLL,  H.  W.  Problems  of  Local 
Taxation  in  England.  Political  Science 
Quarterly,  Vol.  XXXVI,  p.  561.  Dec, 
1921. 

Americana  really  know  nothing  about 
tax  burdens,  in  contrast  with  England, 
where  local  rates  run  as  high  as  17s.  in 
the  pound. 

Indiana.  Law  relating  to  the  Assess- 
ment and  Taxation  of  Property,  the  Duties 
and  Powers  of  Taxing  Officers,  and  An 
Appendix  containing  Forms  and  General 
Information.  Issued  by  the  State  Board 
of  Tax  Commissioners,  January,  1922. 
Prepared  by  Philip  Zoercher,  Member  of 
the  Board  of  Tax  Commissioners. 

Kentucky.  Bulletin  of  the  Kentucky 
Tax  Reform   Association,   No.   58,   April, 

1922.  Tax  Legislation. 

Maguire,  J.  M.  Income  Taxes  on  the 
Realization  of  Future  Interests.  Yale  Law 
Journal,  Vol.  XXXI,  p.  367.     Feb.,  1922. 

Montgomery,  R.  H.  Income  Tax  Pro- 
cedure.    New  York,  1922. 

Holmes,  G.  H.  Federal  Income  Taxes. 
Indianapolis,  1922. 

New  York.  Report  of  the  Special 
Joint  Committee  on  Taxation  and  Re- 
trenchment. Submitted  March  1,  1922. 
Albany,  1922.     pp.  383. 

This  very  able  document  was  prepared 
by  a  special  legislative  cornmittee  of  which 
Senator  Frederick  M.  Davenport  was  the 


chairman.  The  body  of  the  Report  is  in 
two  parts.  Part  I  is  a  critical  survey  of 
the  revenue  system  of  the  State  of  New 
York.  Among  the  more  important  topics 
covered  in  this  discussion  are  the  cost  of 
government,  the  burden  of  the  real  estate 
tax,  the  personal  income  tax,  the  taxes  on 
various  classes  of  corporations  and  on 
natural  resources.  Part  II  is  a  statistical 
analysis  of  the  tax  burden  on  corporations 
in  New  York  State,  with  special  reference 
to  the  burden  of  taxes  on  public  utilities. 
This  portion  of  the  report  presents  the  re- 
sults of  a  very  important  intensive  survey 
of  the  relations  between  the  capital,  in- 
come and  taxes  for  different  classes  of  cor- 
porations, as  shown  by  the  data  supplied 
by  a  selected  group  of  corporations  in  each 
class.  General  appendices  contain  a  digest 
of  laws  of  the  various  states  relating  to 
methods  of  taxing  public  utilities,  data  for 
estimating  the  yield  of  proposed  taxes  on 
public  utilities,  and  the  texts  of  proposed 
bills. 

A  number  of  definite  recommendations 
were  presented,  but  the  Committee  offered 
only  two  bills,  one  providing  for  the  taxa- 
tion of  unincorporated  business  concerns 
on  a  net  income  basis,  and  the  other  for 
the  taxation  of  public  utilities  on  a  "  gross- 
net  "  basis.  Since  the  latter  proposal 
would  apparently  involve  a  constitutional 
amendment,  this  bill  was  offered  tenta- 
tively, and  an  amendment  was  definitely 
put  forth  in  order  to  render  this  method 
of  taxation  possible.  Another  amendment 
was  proposed  for  the  purpose  of  changing 
the  debt  limitations  in  such  manner  as  to 
make  possible  the  abolition  of  the  system 
of  special  franchise  taxation. 

Nichols,  P.  Taxation  in  Massachu- 
setts. Boston.  1922  edition.  Based  on 
the  New  Codification  of  the  General  Laws. 

Seligman,  E.  R.  a.  The  State  of  our 
National  Finances.  American  Economic 
Review,  Vol.  XII,  p.  21. 

South  Dakota.  Tax  Laws  and  Court 
Decisions,  Prepared  under  the  Direction 
of  the  State  Tax  Commission.  Pierre, 
S.  D.     1922. 
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United  States  Treasury  Depart- 
ment, Statistics  of  Income  compiled 
from  the  Returns  for  1919  under  the 
Direction  of  the  Commissioner  of  Internal 
Revenue.     Washington,  1921. 

Wisconsin.  The  Wisconsin  Income 
Tax  Law,  including  the  Soldiers'  Bonus, 
Surtax  Law,  the  Soldiers'  Educational 
Bonus  Surtax  Law,  the  Teachers'  Retire- 
ment Fund  Surtax  Law,  and  the  Refund 
and  Tax  Compromise  Laws,  with  Ex- 
planatory Notes,  Rulings  and  Citations  to 
Court  Decisions.  Fifth  edition.  Issued 
by  the  Wisconsin  Tax  Commission,  Madi- 
son, 1922. 

Wisconsin  Tax  Commission.  City  Tax 
Rates.    Bulletin  No.  13,  February,  1922. 

The  statistics  presented  permit  of  the 
following  deductions : 

(a)  The  1921  tax  rate  is  higher  than 
that  of  1920  in  58  cities,  lower  in  62  cities, 
and  just  the  same  as  the  1920  rate  in  17 
cities. 

(b)  The  total  general  property  tax  levy 


for  all  cities  is  only  $171,000  greater  than 
in  1920,  an  increase  of  less  than  half  of 
one  per  cent. 

(c)  The  1921  average  local  tax  rate  of 
$29.20  per  thousand  compares  with  the 
1920  rate  of  $29.10. 

(d)  The  1921  per  capita  general  prop- 
erty tax  is  $39. 15  as  against  $38.21  in  1920. 
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NOTES  ON  FIFTEENTH    CONFERENCE 

Delegates 

The  invitations  have  been  issued  by  the 
Governor  of  Minnesota  to  the  chief  execu- 
tives of  the  states,  territories,  possessions 
and  Canadian  provinces,  to  appoint  dele- 
gates, and  it  is  suggested  that  members 
make  such  efforts  as  may  be  possible  to 
secure  good  representation.  The  chief  ex- 
ecutive will  usually  welcome  suggestions  of 
persons  who  are  interested  and  who  would 
be  likely  to  attend.    Such  suggestions  may 


appropriately  be  made  through  the  central 
taxing  body. 

Hotel 

The  Radisson  Hotel,  Minneapolis,  has 
been  selected  as  headquarters  and  the 
Minnesota  Tax  Commission,  St.  Paul,  has 
kindly  offered  to  give  attention  to  requests 
for  reservations  and  to  answer  inquiries,  or 
arrangements  may  be  made  directly  w^ith 
the  hotel  management. 

Transportation 

Owing  to  the  widely  scattered  locations 
of  members  and  delegates,  it  will  be  neces- 
sary generally  for  the  groups  in  each  state 
to  arrange  transportation  details,  so  as  to 
travel  together.  This  may  be  accomplished 
by  getting  in  touch  with  the  central  state 
tax  office,  whose  officials  will  doubtless  be 
pleased  to  place  those  intending  to  attend, 
in  communication  with  each  other.  It 
would  appear  quite  possible  to  provide  for 
the  consolidation  of  state  delegations, 
through  correspondence  between  the  tax 
officials  of  states  through  which  the  trunk 
lines  pass. 

As  usual,  it  will  be  possible  to  provide 
more  definitely  for  persons  going  from  the 
east  by  special  cars  or  otherwise.  One 
suggestion  that  has  met  with  favor  by  a 
number  is  to  make  the  trip  by  the  Great 
Lakes  from  Buffalo  to  Duluth  and  thence 
to  Minneapolis,  If  such  a  plan  is  gener- 
ally favored,  it  will  be  essential  to  make 
definite  reservations  now.  The  last  west- 
bound boat  leaves  Buffalo  at  9  A.  M.,  Sep- 
tember 14,  arriving  at  Duluth  at  7 :  30 
A.  M.,  September  18,  giving  time  to  reach 
Minneapolis  for  the  opening  session  that 
evening,  at  which  a  full  attendance  is 
highly  desirable,  in  order  that  the  confer- 
ence may  be  promptly  organized.     Notice 
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to  the  secretary  from  those  who  wish  to 
make  the  trip  in  this  particularly  pleasant 
manner  should  be  promptly  given  and  will 
be  turned  over  to  the  transportation  line 
for  individual  attention  as  to  details. 

For  those  in  the  east  who  feel  that  they 
cannot  spare  the  two  or  three  additional 
days  required  for  the  boat  trip,  a  special 
car  service  may  be  provided,  to  permit  of 
travel  in  a  party.  Immediate  notification 
of  those  selecting  this  method  of  transpor- 
tation should  be  given  the  secretary  for 
necessary  attention  and  reference  to  the 
railroad  agent.  For  the  New  England 
group.  New  York  Central  train  leaving 
Boston  at  2:  10  P.  M.,  September  16,  is 
suggested  as  convenient.  Persons  from 
New  York  and  points  south  would  leave 
New  York  at  5 :  GO  P.  M.,  joining  the 
New  Englanders  at  Albany,  and  this  train 
may,  of  course,  be  boarded  at  various  points 
between  Albany  and  Chicago. 

For  the  final  leg  of  the  journey,  it  is 
suggested  that  Chicago  and  Northwestern 
train  leaving  Chicago  at  10:00  P.  M., 
September  17,  be  used,  reaching  Minne- 
apolis at  11 :  00  A.  M.,  September  18. 

All  signs  point  to  a  pleasant  and  profit- 
able conference  at  which  tax  questions 
that  have  been  growing  increasingly  diffi- 
cult and  to  the  study  of  which  our  com- 
mittees have  been  giving  much  thought, 
will  be  fully  considered  and  discussed. 
Some  of  the  newer  angles  will  also  be  sub- 
mitted and  as  usual  there  will  be  aiforded 
the  particularly  helpful  opportunity  of 
personal  contact  by  those  in  widely  scat- 
tered states  who  have  doubtless  been  in 
correspondence  with  each  other  and  who 
will  greatly  appreciate  this  opportunity 
which  our  conference  provides. 

Plan  to  make  the  conference  trip  a  part 
of  your  vacation  and  to  eliminate  the  need 
of  burn'  and  confusion  as  far  as  possible, 
to  the  end  that  the  greatest  possible  enjoy- 
ment and  profit  may  be  obtained. 

A.    E.    HOLCOMB, 

Secretary. 
195  Broadway,  New  York. 


Back  in  the  days  when  the  ultimate  dis- 
solution of  the  general  property  tax  was 
first  clearly  perceived,  a  favorite  substitute 
measure  for  reaching  the  taxable  capacity 
represented    by    the    ownership    of    intan- 


gibles was  the  taxation  of  such  properly  at 
low  fixed  rates.  This  plan  is  now  com- 
monly referred  to  as  the  "  classification  " 
of  intangible  property.  In  those  days  the 
state  income  tax  was  a  "  broken  reed  "  on 
which  various  states  had  vainly  leaned  for 
financial  support  since  the  early  days  of  the 
nineteenth  century.  After  Wisconsin  had 
pointed  the  way  to  the  salvation  of  the 
state  income  tax  a  marked  reaction  of  pub- 
lic sentiment  set  in,  amounting  in  recent 
years  almost  to  an  income  tax  fad,  while 
classification  has  been  correspondingly 
abandoned. 

The  truth  of  the  matter  is,  as  Professor 
Bullock  pointed  out  in  his  Seattle  address 
of  1916,  that  the  classified  tax  on  in- 
tangibles and  the  income  tax  are  two 
methods  of  accomplishing  substantially  the 
same  result.  It  is  true  that  the  income 
tax,  if  properly  written  and  effectively  en- 
forced, may  be  expected  to  accomplish  this 
result,  the  distribution  of  the  tax  burden 
according  to  ability,  more  equitably  than 
the  classified  property  tax  may  be  able  to 
do.  It  is  also  true  that  the  income  tax  is  a 
far  better  instrument  for  the  distribution 
of  the  tax  burden  to  those  whose  incomes 
are  derived  from  personal  services  than  the 
poll  tax,  the  house  tax,  or  the  "  faculty  " 
tax  of  colonial  days.  But  it  is  also  true 
that  the  income  tax  is  essentially  an  urban 
tax,  and  for  those  states  which  are  pre- 
dominantly rural  in  economic  interest,  and 
which  have  as  yet  no  marked  concentration 
of  wealth  and  population  into  commercial 
and  manufacturing  centers,  these  consid- 
erations in  favor  of  the  income  tax  lose 
much  of  their  weight. 

In  this  comparison  of  different  tax 
measures  we  must  never  lose  sight  of  two 
fundamental  truths.  The  first  is  that  the 
tax  system  must  be  intelligently  adapted 
to  local  conditions,  and  the  second  is  that 
effective  and  impartial  administration  is 
essential  to  the  success  of  either  the  in- 
come tax  or  classification.  For  some  states 
the  modern  income  tax  is  undeniably  supe- 
rior to  any  form  of  intangible  property 
taxation,  as  a  means  of  supplementing  and 
extending  the  revenue  system ;  while  for 
some  other  states  a  reasonable  system  of 
classification  may  offer  equally  marked  ad- 
vantages. If  the  states  which  ought  not 
adopt  the  income  tax  for  economic  reasons, 
or  which  cannot  adopt  it  for  political 
reasons,  are  willing  to  resort  to  classifica- 
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tion  and  Uife  in  its  administraiion  the  same 
methods  upon  which  the  income  tax  de- 
pends for  its  success,  there  is  no  reason  to 
fear  the  results. 


SAMUEL  T.    HOWE 


The  sad  news  reaches  us,  as  we  go 
to  press,  of  the  death  on  May  13,  of 
Judge  Samuel  T.  Howe,  of  Kansas, 
formerly  president  of  this  association. 
The  character  and  attainments  of  this 
splendid  friend  have  impressed  them- 
selves indelibly  upon  all  who  were  priv- 
ileged to  be  associated  with  him.  The 
association  loses  a  staunch  supporter 
and  tax  reformation  a  zealous  advocate. 


The  gradual  decline  of  the  general  price 
level  toward  an  equilibrium  more  nearly  in 
line  with  the  pre-war  normal  will  carry 
with  it  in  time  a  corresponding  reduction 
in  the  costs  of  doing  business.  This  pro- 
cess of  liquidation,  in  the  field  of  private 
business,  is  an  absolute  essential  to  the  re- 
lief of  the  public  from  the  burden  of  high 
costs  which  steadily  accumulates  during  a 
period  of  rising  prices. 

There  is  a  certain  parallel,  in  the  field 
of  governmental  costs,  to  the  inflation  and 
liquidation  of  prices  and  costs  in  private 
industry.  The  government  must  pay  for 
services  and  materials,  and  a  rising  price 
level  affects  the  money  expenses  of  govern- 
mental units,  compelling  them  to  levy 
larger  and  larger  sums  in  taxes.  If  the 
parallel  is  to  hold  throughout,  the  down- 
ward trend  of  prices  should  result,  even- 
tually, in  a  lower  cost  of  government  and  a 
smaller  levy  of  taxes.  But  the  resemblance 
here  is  largely  one-sided.  As  prices  rise, 
the  levying  bodies  everywhere  defend  and 
justify  their  increased  revenue  demands  by 
reference  to  the  higher  costs.  On  the 
other  hand,  there  is  very  little  disposition 
anywhere  to  reduce  tax  levies  as  prices  fall. 

There  is  no  doubt  some  possibility  of 
greater  economy  in  public  administration 
as  general  prices  decline,  but  to  take  ad- 
.  vantage  of  it  in  the  interests  of  the  tax- 
payers  requires    a    greater    alertness    and 


freedom  from  all  manner  of  partisan  influ- 
ences than  we  are  accustomed  to  find  in 
public  affairs.  Such  liquidation  of  public 
costs  as  is  possible  can  only  be  achieved  by 
systematic  and  determined  insistence  upon 
greater  efficiency  and  economy  in  govern- 
mental operations.  Both  the  theory  and 
the  practice  of  public  expenditures  must 
receive  far  greater  attention  than  anyone 
has  yet  given  them  if  these  results  are  to 
be  achieved.  And  unless  we  abate  the  vol- 
ume of  expenditures,  either  by  securing 
greater  efficiency  in  government  or  by 
scrutinizing  with  the  greatest  care  every 
proposed  extension  of  the  scope  of  public 
activities,  we  can  do  very  little  about  abat- 
ing taxes.  Carrying  water  in  a  sieve  is 
child's  play  as  compared  to  the  job  of  les- 
sening the  tax  load  without  some  sort  of 
effective  check  upon  and  supervision  over 
the  volume  of  expenditures. 

TAX-EXEMPT  SECURITIES 

We  are  pleased  to  note  substantial  prog- 
ress in  the  movement  to  protect  income 
taxation,  federal  and  state,  from  ruin 
through  the  issuance  of  tax-exempt  secur- 
ities. 

The  Ways  and  Means  Committee  of 
the  House  of  Representatives  has  ordered 
a  favorable  report  on  House  Joint  Resolu- 
tion 314,  by  Representative  Green  of  Iowa, 
and  the  resolution  will  therefore  shortly 
come  before  the  House  for  consideration. 

The  text  of  the  resolution,  given  below, 
will  show  that  it  contemplates  complete 
reciprocity  as  between  the  United  States 
and  the  states  in  the  taxation  of  securities 
issued  by  either.  It  should  receive  the  un- 
qualified support  of  all  good  citizens,  and 
members  may  perform  a  distinct  public 
service  in  urging  and  promoting  its  adop- 
tion in  all  appropriate  ways.  The  equal 
and  uniform  burden  of  income  taxes  de- 
pends upon  the  taxation  of  all  income,  re- 
gardless of  source.  No  temporary  consid- 
eration of  the  status  of  the  security  market 
at  the  moment  should  blind  one  to  the 
great  importance  of  the  purpose  to  wipe 
out  the  evil  of  exemption  from  taxation, 
with  its  unequal  and  vicious  consequences. 
Public  securities  will  retain  their  relative 
advantage  as  investments,  notwithstanding 
taxation  of  the  interest,  as  taxation  will  be 
the  uniform  rule  instead  of  insidious  ex- 
emption which  works  against  the  true  pur- 
poses of  our  association. 
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The  text  of  the  resolution  in  question  is 
as  follows  and  each  member  should  take 
an  interest  in  writing  his  Congressmen 
advocating  its  passage : 

"  Section  i.  The  United  States  shall  have 
power  to  lay  and  collect  taxes  on  income  derived 
from  securities  issued,  after  the  ratification  of 
this  article,  by  or  under  the  authority  of  any 
State,  but  without  discrimination  against  income 
derived  from  such  securities  and  in    favor  of  in- 


come derived  from  securities  issued,  after  the 
ratification  of  this  article,  by  or  under  the  author- 
ity of  the  United  States  or  any  other  State. 

"  Sec.  2.  Each  State  shall  have  power  to  lay 
and  collect  taxes  on  income  derived  by  its  resi- 
dents from  securities  issued,  after  the  ratification 
of  this  article,  by  or  under  the  authority  of  the 
United  States ;  but  without  discrimination  against 
income  derived  from  such  securities  and  in  favor 
of  income  derived  from  securities  issued,  after 
the  ratification  of  this  article,  by  or  under  the 
authority  of  such  State." 


LEGISLATIVE  NOTES 


New  York,  ^^■ith  the  kind  assistance 
of  "William  E.  Sill,  counsel  to  the  state  tax 
commission,  the  following  notes  have  been 
prepared : 

The  personal  income  tax  law  was 
amended  as  follows :  The  definition  of  a 
resident  was  broadened  so  as  to  include  a 
person  domiciled  elsewhere,  but  who  main- 
tains an  abode  in  the  state  and  spends  in 
the  aggregate  more  than  seven  months  in 
the  state.  Relief  is  given  to  persons  resid- 
ing in  the  state  for  a  portion  of  the  year, 
so  that  they  may  be  taxed  for  the  frac- 
tional part  of  the  year  only. — Chap.  425. 

The  income  from  charitable  trusts  is  no 
longer  taxable  merely  because  it  has  not 
actually  been  paid  over  to  the  beneficiary. 
A  trust  with  discretion  in  the  fiduciary  as 
to  distribution  of  income  is  taxable  to  the 
fiduciary,  without  deduction  of  amounts 
distributed.  This  is  to  prevent  the  use  of 
"  family  trusts  "  for  the  purpose  of  split- 
ting up  incomes  and  thus  bringing  them 
within  the  lower  graded  rates.  Employers 
are  permitted  to  set  up  pension  plans  for 
their  employees  without  having  the  trus- 
tees of  the  funds  taxable  on  the  income 
thereof  before  payment  to  the  beneficiaries. 
— Chap.  426. 

References  to  the  federal  income  tax  law 
are  stricken  out  of  the  New  York  law  be- 
cause of  the  frequent  changes  in  the  fed- 
eral act. — Chap.  427. 

The  ascertainment  of  gain  or  loss  is 
postponed,  in  the  case  of  the  exchanges  of 
property,  until  the  disposal  of  the  prop- 
erty received  in  exchange,  following  in 
part  a  similar  provision  in  the  federal  Rev- 
enue Act  of  1921.— Chap.  429. 

The  law  imposing  franchise  taxes  on 
corporations   based   on   capital    stock    was 


amended  by  providing  for  a  minimum  tax 
in  all  cases  and  by  increasing  by  a  quarter 
of  a  mill  the  rate  of  tax  upon  the  capital 
slock  of  most  corporations  paying  no  divi- 
dends or  a  dividend  of  less  than  six  per 
cent.  The  report  year  is  changed  from  the 
year  ending  October  31,  to  the  calendar 
year,  wath  change  in  the  time  for  payment 
to  March  15. — Chap.  408. 

Chap.  431  eliminates  certain  obsolete 
matter  in  section  183  of  this  law  and  also 
makes  it  clear  that  corporations  taxable 
under  the  corporation  income  tax  law  are 
not  subject  to  taxation  under  it. 

The  inheritance  tax  law  was  amended  as 
follows :  Certain  provisions  of  the  law  are 
rearranged  and  the  former  involved  lan- 
guage is  stricken  out.  Certificates  of  in- 
terest in  joint  stock  companies,  as  well  as 
dividends  and  rights  to  subscribe  to  stock, 
and  the  good  will  of  a  business,  are  made 
taxable.  Property  conveyed  under  a  trust 
deed  by  the  terms  of  which  the  donor  may 
alter,  amend  or  revoke  the  same  and  prop- 
erty over  which  a  non-resident  donee  exer- 
cises a  power  of  appointment  are  made 
subject  to  the  tax. — Chap.  430. 

A  new  rule  is  established  for  determin- 
ing the  inheritance  tax  upon  the  estates  of 
non-residents.  The  rule  follows  the  New 
Jersey  law  by  providing  for  the  computa- 
tion of  the  tax  upon  the  entire  estate  as  if 
it  were  that  of  a  resident  decedent  and 
taking  a  proportion  based  upon  the  value 
of  the  New  York  assets,  but  without  in- 
creasing the  graded  rates  by  reason  of  the 
inclusion  of  property  without  the  state. — 
Chap.  432. 

A  new  section  is  added  providing  for  an 
optional  commutation  tax  on  non-resident 
estates,  based  upon  the  value  of  the  prop- 
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erty  taxable  in  the  state,  provided  that  it 
be  proven  to  the  satisfaction  of  the  surro- 
gate that  the  amount  of  the  tax  will  not 
be  decreased  and  provided  that  the  tax 
shall  not  be  less  than  two  per  cent  of  the 
value  of  the  taxable  New  York  assets. — 
Chap.  433. 

Chap.  354  amends  the  stock  transfer  tax 
law  by  subjecting  to  the  tax  certificates  of 
rights  to  stock,  certain  certificates  of  de- 
posit and  certificates  of  interest  in  a  busi- 
ness conducted  by  a  trustee,  making  the 
state  law  more  nearly  conform  to  the  fed- 
eral statute.  The  act  further  makes  the 
statute  of  limitations  inapplicable  to  pro- 
ceedings for  the  collection  of  the  tax. 

Chap.  434  provides  specifically  that  the 
organization  tax  on  corporations  shall  be 
five  cents  for  each  share  authorized  to  be 
issued  without  par  value. 

Chap.  507  amends  generally  the  corpora- 
tion franchise  tax  based  on  net  income. 
The  changes  relate  chiefly  to  administrative 
provisions,  such  as  consolidated  returns  by 
affiliated  companies;  cases  where  a  cor- 
poration changes  the  period  of  its  report; 
penalties  for  failure  to  report ;  revision 
and  readjustment  by  the  tax  commission ; 
audit  and  statement  of  the  tax ;  changes 
and  corrections  made  by  the  federal  author- 
ities; actions  for  collection  of  the  tax,  and 
deposit  and  distribution  of  the  taxes  col- 
lected. 

Chap.  603  eliminates  from  the  section 
relating  to  the  assessment  of  bank  shares 
the  provision  that  such  assessment  shall 
not  be  at  a  greater  rate  than  is  made  upon 
other  moneyed  capital.  This  affects  state 
banks  and  trust  companies,  confirming  the 
present  method  of  taxing  their  shares. 
National  bank  shares  are  necessarily  left 
subject  to  the  limitations  contained  in  the 
federal  statutes. 

Chap.  281  extends  for  one  year  the  time 
within  which  the  construction  of  new 
buildings  may  be  commenced  to  entitle 
them  to  exemption  from  taxation. 


Arizona:  "A  special  session  of  the  Legis- 
lature of  Arizona,  now  finishing  its  work, 
enacted  an  inheritance  tax  law,  modelled 
after  the  Wisconsin  law,  but  with  percent- 
ages slightly  higher.  This  is  the  only  new 
tax  legislation  enacted  since  the  first  of 
the  year." 


Louisiana.  Two  revenue  measures  were 
enacted  by  the  Legislature  of  Louisiana 
during  the  recent  session.  The  first  pro- 
vided for  the  levy  of  a  tax  for  state  pur- 
poses at  the  rate  of  5^  mills  on  the  dollar 
of  assessed  value  of  all  taxable  property 
situated  within  the  state.  Property  was 
defined  to  include  every  form  of  real  and 
personal  property.  An  additional  tax  for 
state  purposes  of  25  mills  on  the  dollar  of 
the  assessed  value  was  imposed  on  the  roll- 
ing stock  of  non-resident  firms,  partner- 
ships, corporations,  associations,  etc.,  hav- 
ing no  domicile  in  the  state,  operated  over 
any  railroad  in  the  State  of  Louisiana 
within  or  during  any  year  for  which  such 
tax  is  levied.  Assessment  of  such  prop- 
erty is  to  be  made  by  the  State  Tax  Com- 
mission. 

The  second  law  authorized  municipal 
corporations  to  levy  taxes  for  all  local 
purposes  at  not  to  exceed  7  mills  on  the 
dollar  of  assessed  valuation.  Municipali- 
ties which  are  exempt  from  parish  taxes 
by  law  or  by  charter,  or  which  maintain 
their  own  public  schools,  may  levy  not  to 
exceed  10  mills.  Such  levies  are  in  excess 
of  the  levies  made  in  pursuance  of  special 
elections. 


Maryland.  A  special  tax  investigating 
commission  has  been  authorized  by  the 
legislature  of  Maryland  for  the  purpose  of 
surveying  the  revenue  system  and  suggest- 
ing needed  reforms. 


Arizona.    Chairman  C.  R.  Howe  writes 
as    follows    concerning    tax    legislation    in 


South  Carolina.  The  legislature  of 
South  Carolina  has  enacted  an  income  tax 
law,  which  is  virtually  the  federal  law 
written  verbatim  into  the  state  statutes. 
This  is  an  excellent  device  for  saving  time 
but  we  can  think  of  no  other  possible 
argiunent  in  favor  of  such  a  method  of 
securing  an  income  tax. 
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AMONG  THE  TAX  COMMISSIONS 


Chairman  R.  H.  Monier  of  the  Missouri 
Tax  Commission  sends  the  following  news 
items  relative  to  the  assessors'  conference 
and  the  results  of  the  reappraisal  and 
equalization  of  property  in  Missouri: 

The  Missouri  State  Tax  Commission 
called  a  convention  of  the  county  assessors 
of  Missouri  in  the  State  Capitol,  March 
6th  and  7th.  Under  the  statutes  the  Com- 
mission is  empowered  to  call  a  meeting  of 
the  county  assessors  annually  and  allow 
them  a  per-dicm  and  mileage. 

All  of  the  members  of  the  Sta'e  Board 
of  Equalization,  including  Governor  Ar- 
thur M.  Hyde,  Attorney-General  J.  W. 
Barrett,  Secretary  of  State,  Charles  U. 
Becker,  Auditor,  Geo.  E.  Hackmann. 
Treasurer,  L.  D.  Thompson,  addressed  the 
convention  and  assured  the  assessors  of 
their  belief  in  an  adherence  to  the  true 
valuation  of  all  property  in  the  State  for 
taxation.  Chairman  Roy  H.  Monier  and 
Commissioner  Geo.  M.  Hagee  of  the  Tax 
Commission  also  addressed  the  convention, 
assuring  the  assessors  of  their  belief  in 
true  valuation  and  urged  them  to  use  that 
plan  as  provided  in  the  statutes  in  assess- 
ing property  for  1922. 

The  assessors  were  assured  by  the  Tax 
Commission  that  valuation  engineers  will 
assist  them  in  valuing  special  properties 
for  assessment  in  1922. 


The  State  rale  in  Missouri  for  expenses 
of  the  State  Government  is  7c.  per  hun- 
dred, Ic.  for  capitol  building  bonds  and 
2c.  for  blind  pension. 


The  total  valuation  of  real  and  personal 
property  in  Missouri  for  taxes  of  1922 
sent  out  by  the  State  Tax  Commission  and 
State  Board  of  Equalization  March  31st 
is  as  follows : 

Land    $1,643,072,308 

Town   Lots     1,569,706,142 

Horses    27,049,052 

Mules    18.609,310 

Asses  and  Jennets   410.795 

Neat  Cattle    53,437,942 

Sheep    1 ,936,004 

Hogs   12,608,578 

Other  live  stock    274,497 

Money,  Notes,  Bonds    227,070,835 

Banks    169,358,208 

Corporations  other  than   Banks  .  . .  18,823,492 

Other  Personal  Property    236,926,939 

Total    $3,979,284,192 


Chief  Tax  Commissioner  J.  E.  Saint 
supplies  the  following  memorandum  on  the 
recent  activities  of  the  New  Mexico  Tax 
Commission : 

"  The  State  Tax  Commission  of  New 
Mexico  has  about  concluded  its  February 
session.  At  this  session  the  Commission 
under  our  law  assesses  railroads,  mines, 
banks,  and  some  other  public  utilities. 

"  The  National  Banks  of  New  Mexico 
have  not  taken  advantage  of  the  U.  S.  Su- 
preme Court  decision  in  the  Richmond 
National  Bank  case.  Some  of  our  National 
Banks  have  m.ade  formal  protest  reserving 
the  right  under  the  decision  to  refuse  to 
pay  the  assessment.  Any  action  by  the 
National  Banks  under  this  decision  is  not 
anticipated  by  the  Commission. 

"  Our  new-  mine  appraisement  law^  under 
which  the  Tax  Commission  was  required 
to  appraise  the  producing  mines  of  New 
Mexico  was  complied  with  by  employing 
Mr.  J.  R.  Finlay  of  New  York  and  Cali- 
fornia, and  who  appraised  the  mines  of 
Michigan  in  1911,  to  make  the  appraisal 
for  the  Tax  Commission.  His  work  was 
completed  by  February  first  and  the  Com- 
mission has  adopted  his  report  as  the  basis 
of  an  advalorem  assessment  of  the  mines 
for  1922.  His  valuation  of  the  mines  of 
New  Mexico  show  approximately  $33, 500^ 
000.  The  assessment  for  1921,  under  our 
old  net  output  law  of  1915  produced  under 
a  5-year  average  about  $25,600,000. 

"  It  seems  from  these  figures  that  the 
advalorem  system  of  assessing  mines  in 
New  Mexico  will  be  followed  by  the  Tax 
Commission  for  some  years  to  come,  as- 
suming of  course  that  normal  conditions 
prevail. 

"  The  assessment  of  railroads  of  New 
Mexico  under  the  law  of  1921  requiring 
the  Tax  Commission  to  take  the  tentative 
or  final  appraisal  of  the  Interstate  Com- 
merce Commission  as  a  basis  for  taxation 
purposes  has  been  applied  on  but  three  or 
four  of  our  smaller,  unimportant  railroads 
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for  the  reason  that  none  of  our  larger 
railroad  systems  have  had  either  tentative 
or  final  valuation,  therefore  little  change 
of  railroad  valuation  for  assessment  pur- 
poses has  been  made  by  the  State  Tax 
Commission  for  1922  assessment. 

"  The  great  decline  in  the  valuation  of 
livestock  on  the  ranges  of  New  Mexico 
caused  by  a  general  decline  in  livestock 
valuations  throughout  the  United  States 
•will  cost  the  State  of  New  Mexico  prob- 
ably $35,000,000.  However,  the  general 
depressed  feeling  caused  by  low  prices  for 
the  last  year  and  a  half  is  passing  away 
and  a  more  healthy  tone  now  prevails 
through  the  State." 


Taxpayers'  Association  organized  in  Ne- 
vada.— The  taxpayers  of  Nevada  have  or- 
ganized an  association  to  be  known  as  the 
Nevada  Public  Economy  League,  for  the 
purpose  of  securing  a  more  economical  ad- 
ministration of  public  affairs.  It  will 
function  along  the  usual  lines  found  effi- 
cient by  similar  organizations  in  other 
states.  Particular  attention  will  be  devoted 
to  expenditures  in  county  and  special  dis- 
trict affairs.  The  work  will  be  in  charge 
of  F.  N.  Fletcher,  for  several  years  past 
Secretary  of  the  Nevada  Tax  Commission, 
who  has  resigned  his  position  in  order  to 
devote  his  entire  time  to  the  work  of  the 
Teague. 


appointed  by  Governor  Sproul,  has  made 
a  number  of  preliminary  recommendations. 
Among  these  is  to  be  noted  one  providing 
for  the  appointment  of  a  State  Tax  Com- 
mission of  three  members.  It  is  proposed 
to  have  this  Commission  take  over  the 
powers  of  the  Auditor  General  and  State 
Treasurer  with  regard  to  the  settlement  of 
State  taxes,  license  taxes  and  license  fees. 
All  collections  are  hereafter  to  be  made  by 
the  State  Treasurer,  and  the  Auditor  Gen- 
eral will  become  purely  an  auditing  officer. 


A  Tax  Commission  for  Pennsylvania. 

— The    Pennsylvania   Commission  for   the 
Reorganization  of   the   State   Government 


Progress  on  H.  R.  9579,  the  McFadden 
bill  to  amend  Section  5219  of  the  Federal 
Statutes  relating  to  the  method  of  taxing 
national  banks,  would  be  materially  quick- 
ened if  the  example  of  the  New  York 
Tax  Commission  were  followed  in  other 
states.  This  Commission  has  recently 
issued  a  bulletin  to  all  property  owners, 
pointing  out  the  effect  of  a  decision  favor- 
able to  the  banks  in  the  suits  now  pending 
for  the  recovery  of  the  taxes  paid  during 
the  past  two  years.  In  New  York  the 
amounts  sought  to  be  recovered  run  to 
some  $12,000,000,  together  with  interest 
thereon.  This  siun  can  only  be  repaid  to 
the  banks  by  being  taken  from  the  other 
taxpayers  in  additional  taxes.  A  general 
appreciation  of  this  fact,  and  of  the  great 
disparity  which  would  then  exist  as  be- 
tween the  national  banks  and  other  local 
taxpayers,  including  state  banks  and  loan 
and  trust  companies,  would  go  far  to  coun- 
teract the  influence  of  the  banks,  which  is 
now  the  principal  bar  to  favorable  action 
on  the  proposed  amendment. 


THE  SEVERANCE  TAX 

An  Address  by  George  Vaughan,  President  of  the  Southwestern  Political  Science  Association,  at  the 
annual  meeting  of  the  Association,  March  22,  1922 


To  any  student  of  political  science  who, 
for  the  first  time,  examines  the  revenue 
system  of  the  average  American  state,  the 
most  striking  phenomenon  he  finds  is  the 
multiple  character  of  the  taxes  provided 
for. 

The  discussion  of  any  taxation  problem 
is  opportune  in  view  of  the  gathering 
momentum  of  the  eternal  quest  for  more 
prolific  sources  of   revenue.     The  present 


federal,  state  and  local  fiscal  resources  are 
strained  to  the  breaking  point. 

It  is  opportune  also  for  the  further 
reason  that  the  dire  experience  of  financing 
the  Great  War  has  brought  home  to  this 
nation,  and  to  the  other  less  fortunate  par- 
ticipants, the  importance  of  the  conserva- 
tion of  material  resources. 

In  the  foundation  stones  of  the  typical 
fiscal    edifice    are    recognized    the    well- 
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known  outlines  of  ihe  general  properly 
tax ;  but  upon  and  around  this  substructure 
there  has  been  erected  an  incongruous 
variety  of  gingerbread  work  in  the  form  of 
numerous  supplemental  taxes. 

It  happens  that  in  three  of  the  six 
states  composing  the  Southwestern  Political 
Science  Association  there  has  recently 
come  into  public  notice  the  unique  form  of 
taxation  which  is  the  subject  of  this  sketch. 

In  Louisiana,  Texas  and  Oklahoma  the 
prominence  of  the  special  tax  which  it  is 
my  purpose  briefly  to  discuss  marks  these 
commonwealths  as  veritable  laboratories 
for  experimentation  in  this  particular  field 
of  public  finance.  Before  generalizing 
upon  the  principles  involved  in  the  struc- 
ture and  administration  of  the  tax  in  ques- 
tion, let  us  anal}'ze  and  describe  six  of 
these  interesting  specimens  in  the  following 
order : 

The  Oklahoma  Gross  Production  tax. 

The  Louisiana  Severance  tax. 

The  Texas  Gross  Receipts  tax. 

The  Alabama  Tonnage  tax. 

The  Pennsylvania  Output  tax. 

The  Minnesota  Occupation  tax. 

THE   OKLAHOMA    "GROSS   PRODUCTION"    TAX 

The  present  Act,  approved  February  14, 
1916,  was  an  amendment  to  Chapter  107, 
Laws  of  1915.  It  requires  every  person, 
firm,  association  or  corporation  mining 
asphalt,  lead,  zinc,  gold,  silver  or  copper 
ores,  or  producing  petroleum  or  natural 
gas,  to  file  sworn  quarterly  statements 
with  the  state  auditor  showing  the  loca- 
tion of  each  mine  or  well  operated  by 
the  affiant  during  the  next  preceding  quar- 
ter, the  kind  and  amount  and  value  of 
production.  At  the  same  time  he  must 
pay  the  auditor  a  tax  equal  to  one-half  of 
one  per  cent  on  the  gross  value  of  ores 
and  three  per  cent  of  the  gross  value  of 
oil  or  gas,  exceeding  royalty  interests. 

The  auditor  is  given  express  power  to 
ascertain  by  his  own  investigation  whether 
the  taxpayers'  return  is  true  and  correct. 

Payment  of  the  tax  is  bv  the  statute 
declared  to  be  "  in  full  and  in  lieu  of  all 
taxes  by  the  state,  counties,  cities,  towns, 
townships,  school  districts  and  other  mu- 
nicipalities upon  any  property  rights  at- 
tached to  or  inherent  in  the  right  to  said 
minerals,  upon  leases  for  mining  "  of  the 
natural   products   named,   and   "upon    the 


mining  rights  and  privileges  for  the  min- 
erals aforesaid  belonging  or  appertaining 
to  land,  upon  the  machinery,  appliances 
and  equipment  in  and  around  and  actually 
used  in  the  operation  of  any  well  or  mine," 
also  upon  the  oil,  gas  or  ores  .  ,  .  during 
the  tax  year  in  which  same  is  produced, 
and  upon  any  investment  in  any  of  the 
leases  or  other  property  "  connected  there-  ^ 
with. 

The  State  Board  of  Equalization  upon 
its  own  initiative  or  the  complaint  of  the 
taxpayer,  may  take  testimony  to  determine 
whether  the  taxes  imposed  by  the  Act  are 
greater  or  less  than  the  general  advalorera 
tax  for  all  purposes,  would  be  on  the  prop- 
erty of  such  produced  subject  to  taxation, 
including  the  value  of  the  lease,  machin- 
ery, equipment,  etc..  used  in  the  actual 
operation  of  the  producing  mine  or  well ; 
and  the  board  must  then  raise  or  lower 
the  rates  herein  imposed  conformably.  An 
appeal  is  afforded  to  the  Supreme  Court 
if  taken  before  the  tax  has  been  collected 
and  distributed. 

Collection  of  the  tax,  if  delinquent,  is 
by  the  sheriff  under  a  warrant  of  the 
auditor,  on  the  property  of  the  taxpayer 
connected  with  the  production  being  sub- 
ject to  levy  therefor  as  upon  execution. 

The  tax  is  a  lien  upon  the  property  of 
the  taxpayer  until  paid  and  recovery  may 
be  had  by  suit.  The  gross  production  tax 
becomes  delinquent  thirty  days  after  the 
expiration  of  each  quarter,  whereupon  a 
penalty  of  eighteen  per  cent  per  annum 
attaches. 

THE  LOUISIANA  SEVERANCE  TAX 

The  present  act  (No.  31,  approved  June 
30,  1920),  levies  a  license  tax  for  1920, 
and  for  each  subsequent  year,  "  upon  each 
person,  firm,  corporation  or  association  of 
persons  engaged  in  the  business  of  sever- 
ing natural  resources  from  the  soil  or 
water."  All  forms  of  timber,  turpentine, 
and  other  forest  products,  and  minerals, 
such  as  oil,  gas,  sulphur,  salt,  coal  and 
ores,  marble,  stone,  gravel,  sand  and  shells 
are  specifically  included. 

The  tax  is  collected  quarterly  by  the 
parish  tax  collectors  and  paid  into  a  special 
account  known  as  the  "  Severance  Tax 
License  Fund  ".  The  license  to  operate 
in  each  quarter  is  based  on  the  market 
value  of  the  quantity  severed  in  the  last 
preceding  quarter  annual  period. 
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There  must  be  filed  within  30  days  after 
the  expiration  of  each  quarter,  with  the 
supervisor  of  public  accounts,  sworn  state- 
ments of  the  business  conducted  by  the 
taxpayer,  showing  the  kind,  location,  quan- 
tity and  cash  value  of  the  natural  resources 
so  severed  or  produced.  A  duplicate  state- 
ment must  be  filed  with  the  tax  collector 
of  the  parish  where  the  resource  is  taken 
and  a  license  tax  paid  equal  to  two  per 
cent  of  the  gross  value  of  the  total  pro- 
duction during  the  preceding  quarter. 

Pajrment  is  made  by  those  actually  en- 
gaged in  the  operation  of  severing,  whether 
as  owners  or  lessees.  Provision  is  made 
for  verifying  by  the  supervisor  of  the 
statements,  and  for  ascertaining  the  facts 
where  no  statement  has  been  filed.  The 
license  tax  becomes  delinquent  after  the 
lapse  of  the  30  days  for  making  report. 
It  is  expressly  enacted  that  "  the  payment 
of  the  license  tax  shall  be  in  addition  to 
and  shall  not  affect  the  liability  of  the 
parties  so  taxed  for  the  pajonent  of  all 
state,  parochial,  municipal,  district  and 
special  taxes  upon  their  real  estate  and 
corporeal  property. 

The  supervisor  has  poAver  to  compel  the 
production  of  books  and  records  of  the 
taxpayer,  if  necessary,  to  ascertain  the 
amount  of  the  tax.  Collection  by  distraint 
against  delinquents,  as  in  the  case  of  gen- 
eral license  laws,  is  provided  for,  and  false 
swearing  is  made  punishable  as  for  per- 
jury. Quarterly  sworn  statements  are  re- 
quired from  all  purchasers  of  natural 
pro<:lucts  severed  from  the  soil,  under  pen- 
alty of  from  $50  to  $500  for  each  omis- 
sion to  report. 

THE  TEXAS  "GROSS  RECEIPTS"  TAX 

The  Texas  law  is  the  conventional  type 
of  license  tax  upon  gross  receipts,  and  the 
present  law  (in  force  since  1907)  includes 
within  its  purview  a  multitude  of  busi- 
nesses and  occupations.  It  does  not  in- 
clude forest  products,  but  Article  7383, 
covering  petroleum,  reads  as  follows: 

"  Each  and  every  individual,  company,  corpora- 
tion   or    association    which    owns,    controls,    man- 
ages or  leases  any  oil  well  within  this  state  shall 
make    quarterly,    on    the    first    days    of    January, 
April,  July   and    October  of  each  year,   a  report 
to  the  comptroller  of  public  accounts,  under  oath, 
showing  the  total  amount  of  oil  produced  during 
I     the    quarter    next    preceding     and     the    average 
I     market    value    thereof.      Said    individuals,    com- 
j    panies,  corporations  and  associations,  at  the  time 
I    of  making  said  report,  shall  pay  to  the  treasurer 


of  the  state  of  Texas  an  occupation  tax  for  the 
quarter  beginning  on  said  date  equal  to  one  and 
one-half  per  cent  of  the  total  amount  of  all  oil 
produced  at  the  average  market  value  thereof,  as 
shown  by  said  report." 

Failure  to  report  is  penalized  in  a  sum 
not  exceeding  $1,000;  and  delinquencies 
incur  a  penalty  of  10  per  cent,  to  be  re- 
covered by  suit  by-  the  attorney  general. 
All  taxes  levied  by  this  chapter  are  ex- 
pressly declared  to  be  in  addition  to  all 
other  taxes  now  levied  by  law. 

THE  ALABAMA  "TONNAGE  TAX" 

The  Alabama  license  tax  law  is  very 
similar  to  that  of  Texas,  and  the  tonnage 
tax  on  coal  and  iron  ore  mined  is  typical 
of  some  hundred  or  more  occupation  taxes, 
and  appears  in  the  published  laws  of  1919 
as  Schedules  66  and  67,  making  the  fol- 
lowing provisions: 

"  Every  person,  firm,  corporation,  partnership, 
joint  stock  company  or  association  engaged  in  the 
business  of  operating  a  coal  mine  shall  pay  to 
the  state  treasurer  for  the  use  of  the  state  a 
license  or  privilege  tax,  by  the  20th  day  of  each 
month,  for  the  privilege  of  operating  such  coal 
mine  during  the  current  month  in  which  such 
payment  is  due,  an  amount  equal  to  two  cents 
per  ton  on  all  coal  mined  during  the  last  preced- 
ing month  in  which  such  mine  was  operated, 
according  to  the  run  of  the  mine,  but  no  such 
tax  shall  be  paid  to  any  county  in  the  state, 
providing  this  shall  not  apply  to  wagon  mines 
which  do  not  load  said  coal  in  or  on  railroad 
cars,  boats  or  barges," 

A  similar  tax  of  three  cents  per  ton  is 
levied  for  the  privilege  of  operating  an 
iron  mine  during  the  current  month  in 
which  such  payment  is  due.  .  •  .  But  no 
such  tax  shall  be  paid  to  any  county  in  the 
state. 

Additional  provisions  require  sworn 
monthly  reports  of  tonnage  output;  make 
the  operation  of  unreported  mines  or  on 
which  the  license  tax  is  not  paid  or  is  past 
due,  a  misdemeanor  punishable  by  a  fine 
of  from  $10  to  $500  and  "sentence  to 
hard  labor  for  the  county  for  not  more 
than  six  months  and  require  sworn  state- 
ments from  purchasers  or  consignees  of 
coal  and  iron  ore  for  transportation  or  use 
under  like  penalty." 

The  validity  of  this  law  has  been  sus- 
tained. 

THE  PENNS\"LVANIA  OUTPUT  TAX 

The  recent  Pennsylvania  law,  approved 
May  11,  1921,  is  a  short  act  and  makes  it 
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the  duty  of  the  individual,  superintendent 
or  officer  in  charge  of  any  mine  to  assess  a 
tax  of  one  and  one-half  per  cent  of  its 
value  on  every  ton  of  anthracite  coal  when 
mined,  washed  or  screened  and  ready  for 
market. 

Before  February  1  the  mine  official 
mtxst  make  written  report  to  the  auditor 
general  of  the  number  of  gross  tons  tax- 
able and  the  assessed  value  thereof  during 
the  preceding  calendar  year,  and  the  amount 
of  tax  thereon.  Upon  failure  of  such  re- 
port to  the  auditor  general,  the  state  treas- 
urer levies  the  tax  upon  information  and 
may  require  the  taxpayer  to  produce  books 
and  papers.  Payment  of  the  tax  into  the 
treasury  of  the  commonwealth  must  be 
made  within  60  days  from  the  date  of  the 
settlement  of  the  account  under  a  penalty 
of  10  per  cent.  After  it  is  due  the  tax 
bears  interest  at  one  per  cent  per  month 
until  paid.  False  statement  is  punishable 
by  a  fine  of  $500  and  imprisonment  of  one 
year  or  both. 

The  legality  of  the  law  has  been  assailed 
in  the  Supreme  Court  of  Pennsylvania  in 
the  pending  suit  of  Heisler  v.  Thomas  Col- 
liery Co. 

THE   MINNESOTA   "OCCUPATION  TAX" 

The  latest  of  a  series  of  acts  providing 
a  tax  on  the  output  of  mines  in  Minnesota 
was  approved  April  11,  1921.  It  imposes 
"  An  occupation  tax  equal  to  six  per  cent 
of  the  valuation  of  all  ores  mined  ...  in 
addition  to  all  other  taxes.  The  occupa- 
tion tax  is  payable  on  May  1,  based  on  the 
report  for  the  preceding  calendar  year  due 
to  be  filed  on  February  1.  The  Tax  Com- 
mission primarily  administers  the  law,  but 
enforcement  is  lodged  with  the  attorney 
general.  Books  and  records  must  be  ex- 
hibited on  demand  of  the  tax  commissioner. 
All  the  taxes  go  to  the  general  revenue 
fund. 

Tonnage  tax  legislation,  so  called,  had 
been  before  every  session  of  the  Minnesota 
legislature  since  1907.  That  the  vast  iron 
ore  deposits  in  northern  Minnesota  are  a 
state  heritage  and  that  the  people  are  en- 
titled for  that  rea.son  to  a  considerable  ad- 
ditional revenue  from  this  source,  and  also 
in  view  of  the  rapid  depletion  of  the  mer- 
chantable ore  bodies,  was  the  chief  con- 
tention of  the  proponents  of  the  supertax 
measure. 

The  opposition  claimed  that  the  mines 


are  now  paying  a  supertax,  in  that  ore  is 
assessed  at  50  per  cent  of  full  value  under 
the  classified  assessment  law,  while  other 
property  is  assessed  at  from  25  to  50  per 
cent  of  full  value,  the  average  being  about 
Z^Yi  per  cent.  Discrimination  against  the 
northern  part  of  the  state  and  in  favor  of 
the  agricultural  regions  to  the  south  and 
west  was  also  urged.  \ 

The  present  tax  in  Minnesota,  it  is  seen, 
is  an  unblushing  super-tax,  not  on  mere 
tonnage,  but  on  the  valuation  of  the  out- 
put. Its  estimated  annual  yield  is  over 
$2,000,000.  When  we  consider  that  the 
mining  properties  of  that  state  already  pay 
in  advalorem  taxes  more  than  $18,000,000 
annually,  it  is  likely  that  the  law  will  be 
tested  in  the  highest  court  of  the  land. 

EXAMPLES    OF    THE   TAX  ELSEWHERE 

Though  bearing  the  name  of  "severance" 
tax  in  Louisiana  alone,  the  exaction  finds  a 
counterpart  in  a  number  of  states  and  in 
foreign  countries.  A  few  examples  suffice 
to  show  the  analogy. 

In  Great  Britain  a  two  per  cent  royalty 
is  paid  directly  to  the  crowTi  on  the  output 
of  gold-mining.  In  Canada,  the  different 
provinces  have  regulations  of  their  own, 
Nova  Scotia  imposing  a  two  per  cent  tax 
paid  to  the  crown  on  all  minerals  pro- 
duced;  in  Ontario,  Act  of  1907,  net  profits 
are  the  basis  of  the  tax  and  a  flat  rate  of 
three  per  cent  is  levied  on  profits  above 
$10,000.  The  total  revenue  of  the  prov- 
ince in  1917  from  mining  sources  was 
$1,731,720. 

In  Mexico  there  are  three  kinds  of  taxes: 
first,  on  the  mining  property ;  second,  on 
the  metals  produced ;  and  third,  on  smelt- 
ing, assay  and  coining.  The  first  tax  is 
largely  upon  the  unit  of  ore,  called  the 
pertenencia,  the  annual  rate  being  grad- 
uated, beginning  with  $6  per  pertenencia 
from  one  to  five,  and  increasing  until  the 
rate  is  $18  per  pertenencia  over  100.  In 
addition  to  the  federal  tax,  the  individual 
states  in  Mexico  may  assess  a  tax  on  pro- 
duction of  metals  not  to  exceed  two  per 
cent  advalorem. 

ANNUAL    YIELD 

Some  idea  of  the  productiveness  of  the 
severance  tax  in  Louisiana  and  of  the  simi- 
lar exactions  in  some  of  the  other  states  i* 
conveyed  by  the  following  official  data: 
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Oklahoma —  This  theory,  while  tound,  perhaps,  when 

1915  ^    68M13.00  addressed  to  the  general  public  policy  of 

1Q16    2,6dO.Q4^.00  ,                                         .                                                             1      1 J 

,9,7  3;4i7!982.oo  the  state  or  nation,  may  or  may  not  hold 

igi8  " 3*448,473.00  good  when  borrowed  and  applied  by  the 

1919  4,212,220.00  Revenue  Department.     Let  us  see. 

1920  6,989,925.00 

1921    7,858,945-00  LEGAL   STATUS 

Louisiana — 

1916  52.00  Three    general    classes    of    taxes    have 

'917  o?fi'c°  found    exemplification    and    judicial    ap- 

\l\l ::  ■::::■.:;:::;: ".     3,238. 18  p^ovai  in  this  country,  viz. :  ( 1 )  a  prop- 

1920 2,8621354.51  erty  tax,  i.  e.,  one  based  on  capital  value ; 

1921  1,590,520.28  (2)    a  business  or  privilege  tax,  and    (3) 

Texas—  an  income  tax.     For  many  years  the  field 

\12  ::■•■•::    3:877:9^:00  of  the  privilege  tax  has  been  invaded  by 

1921  4,847,793.00  both  federal  and  state  governments,  while 

Alabama—  that  of  the  general  property  tax  has  been 

1930  469,578.00  preempted  bv  the  states.     The  income  tax 

„.   '9^'  366,076.00  late  been   jointly  appropriated   by 

Minnesota —  -*           j       sr  r      i 

1921  (estimated)    2,000,000.00  the  commonwealths. 

Pennsylvania—  Constitutional  restrictions  must  often  be 

1921  (estimated)    7,000,000.00  reckoned  with  in  the  selection  of  any  pro- 

"'"', 9ll1«ura,ed)    .,500.000.00  posed  ta..    As  far  as  the  federal  cons.itu- 

tion  controls,  these  restrictions  are  few  but 

A  typical  quarter-annual  statement  of  the  far-reaching.      These    federal    inhibitions 

yield  in   Louisiana  is  added   to  show  the  are  that   no   person   shall  be  deprived  of 

species,  quantity,  total  values  of  the  prod-  property     without     due    process    of     law 

ucts  involved  and  the  tax  yield  of  each:  (amendment  No.  5)  construed  to  apply  to 

Quantity  quarter 

Product                                                                     ended  December  Total  Value       2  per  cent  Tax 

Timber  ( feet)     606,320,583.00              $4,043,016.04            $80,858.74 

Turpentine  (barrels)    65,417.50                   196,252.50                3.925-05 

Oil  (barrels)     5,226,564.32                 8,564,646.59             171,292.67 

Gas  (cubic  feet)    1 5,838,095,71 7-oo  465,313-77                9,306.2 J 

Sulphur  Ctons)     275,485-00                2,479,365.00              49,587-30 

Salt  (tons)     61,735.66                      29,603.49                 1,852.06 

Gravel   (tons)     293,05463                    131,874-66                 2,637.48 

Sand  (tons)    66,379.66                     29,848.24                   596-97 

Shells  (tons)     53429-i6                     27,820.32                   556-40 

$16,030,740.61  $320,612.89 

THE  RATIONALE  OF  THE  SEVERANCE  TAX  acts  of  congress  onlv,  and  repeated  in  the 

Agitation  for  the  enactment  of  a  sever-  Fourteenth    Amendment    as    respects    the 

ance    tax    has   been    prompted    in    several  powers  of  the  states,  with  the  added  bul- 

states,  mainly  by  consideration  of  the  neces-  wark  of  "  equal  protection  of  the  laws    . 

sity  of  conserving   our  natural   resources.  Most  state  constitutions  expressly  reqiiire 

The   theory  has   been   that   owing   to   the  "equality  and  uniformity  m  taxation    ;  but 

limited  supply  of  the  basic  resources,  which  in  certain   others,   notably   in  New    York 

have    been    accumulated    by    the    gradual  Rhode   Island,   Connecticut  and  Vermont, 

operations    of    nature,    definite    restriction  no  restrictions  exist    and  the  legislature  is 

should  be  placed  by  the  state  upon  their  left  to  prescribe  with  a  free  hand  any  sys- 

utilization.     Even  though  held  under  pri-  tern  of  taxation  which  will  not  offend  the 

vate  ownership,   all  waste  or  extravagant  principles  of  natural  justice, 

depletion  should  be  prohibited,  and  a  spe-  But  the  privilege  or  occupation  ^tax  does 

cific  tax  upon  such  products,  when  and  as  not  fall  within  the  purview  of  "  equality 

"  severed  from  the   soil ",  would   tend   to  and    uniformity "    requirements.      Indeed 

retard  undue  consumption.  there  are  very  slight  limitations  upon  the 
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character  of  any  privilege  tax  a  state  may- 
choose  to  adopt  in  devising  its  internal 
revenue  scheme. 

A  distinguishing  feature  is,  however, 
that  the  privilege  tax  is  paid  in  advance. 
Its  payment  is  a  condition  precedent  to  the 
lawful  performance  of  the  act  or  to  en- 
gaging in  the  business  for  which  the  tax  or 
license  fee  is  exacted. 

Notable  instances  of  business  taxes  are, 
the  franchise  tax  on  corporations,  the  fed- 
eral capital  stock  tax,  and  occupation  taxes 
familiar  to  all,  and  applicable  to  the  busi- 
nesses or  professions  of  individuals  or  cor- 
porations. 

A  PRIVILEGE,  NOT  A  PROPERTY  TAX 

It  is  within  the  class  of  the  privilege  or 
occupation  tax  that  the  severance  tax  be- 
longs. In  every  state  where  it  exists  the 
tax  is  levied  expressly  upon  or  for  the 
privilege  of  carrying  on  certain  business 
transactions.  For  this  reason,  and  in  the 
absence  of  the  iron-clad  shackles  of  prop- 
erty taxation,  there  is  a  great  disparity  in 
the  ultimate  burden  imposed  by  the  tax 
under  consideration. 

In  Oklahoma,  for  example,  the  tax  is 
levied  on  the  gross  production  of  oil  and 
gas  and  of  certain  minerals,  but  it  is  in 
lieu  of  property  taxes  on  the  equipment  or 
machinery  at  the  mines  or  well.  In  Texas, 
where  the  corresponding  exaction  is  ex- 
pressly declared  to  be  a  privilege  on  "  gross 
receipts ",  there  is  no  relief  against  the 
concurrent  operation  of  the  general  prop- 
erty tax  upon  the  same  property. 

The  Louisiana  severance  tax  is  also  an 
impost  laid  over  and  above  the  general 
property  tax.  Indeed,  the  present  compro- 
mise rate  was  reached  in  1920  by  Gov- 
ernor Parker  after  prolonged  negotiations 
with  the  oil  interests.  The  state  had  been 
clamoring  for  a  four  per  cent  rate,  but  the 
concession  to  two  per  cent  was  finally  made 
in  recognition  of  the  fact  that  payment  of 
the  severance  tax  in  no  way  affected  lia- 
bility for  general  taxes.  The  recent  anthra- 
cite coal  levy  of  six  per  cent  in  Pennsyl- 
vania is  superimposed  upon  the  general 
property  tax. 

The  point  must  be  emphasized  that 
there  is  no  relationship  between  the  privi- 
lege and  the  property  tax.  Indeed  the 
body  of  the  law  adjudicating  these  two 
classes  of  taxes  has  been  separately  devel- 


oped, so  that  the  principles  upon  which 
the  taxes  rest  are  recognized  to  be  distinct. 
Neither  does  it  avail  as  a  matter  of  law 
to  sa}'  that  the  privilege  tax  results  in  im- 
posing a  final  burden  heavier  than  that 
borne  by  other  business  interests  whose 
operating  property  is  of  the  same  value. 
The  tax  is  a  quid  pro  quo  exacted  in  return 
for  a  privilege ;  it  is  not  a  levy  upon 
property  itself.  Hence  it  is  that  although 
the  Pennsylvania  tax  means  an  additional 
burden  of  $7,000,000  upon  the  anthracite 
coal  industry  in  that  state  and  thus  aug- 
ments substantially  the  total  tax  account 
of  the  operators,  it  is  not  likely  on  that 
ground  to  be  held  unconstitutional.  The 
fact,  if  true,  that  no  privilege  tax  is  im- 
posed upon  other  Pennsylvania  business  in- 
terests representng  corresponding  capital 
investments  will  not  vitiate  the  tax  upon 
the  industry  selected.  "A  state  may  have  a 
policy  in  taxation,"  says  the  Supreme  Court 
of  the  United  States,  in  the  Fort  Smith 
Lumber  Company  case  (251  U.  S.  532). 

IS   CONSERVATION  A  SOUND  BASIS  FOR  A 
FISCAL  TAX? 

The  question  then  recurs  as  to  whether 
the  idea  of  conservation  is  a  proper  and 
legitimate  basis  for  any  form  of  a  tax,  and 
if  so,  to  what  extent  may  the  machinery  of 
taxation  be  put  in  motion  by  a  public  policy 
of  conservation. 

If  natural  resources,  accumulated  by  the 
slow  development  of  the  ages,  are  a  heri- 
tage of  the  race  and  not  merely  of  one 
generation,  then  certainly  a  privilege  tax 
by  the  sovereign  is  justified  on  the  sheer 
ground  of  self-preservation.  Wanton  de- 
struction of  timber,  with  no  provision  for 
reforestation,  will  in  time  transform  the 
virgin  forest  into  a  howling  desert. 

No  less  authority  than  Giflford  Pinchot 
has  recently  declared  that  an  area  in  the 
state  of  Pennsylvania  equivalent  to  the  en- 
tire domain  of  New  Jersey  is  now  without 
trees,  either  present  or  prospective,  and  is 
hence  a  desert  and  of  no  useful  value. 
No  one  who  has  traversed  the  states  of 
Colorado  and  Nevada  and  other  Western 
states  and  gazed  upon  the  abandoned  min- 
ing camps,  has  failed  to  perceive  of  what 
little  value  such  waste  spaces  are  after  the 
severance  of  the  mineral  contents  from  the 
majestic  mountain  sides. 

The  conclusion,  therefore,  follows  that, 
if  upon  no  other  ground,  a  severance  tax 
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is  eminently  justified  for  regulating  and 
controlling  the  rate  of  exhaustion  and  the 
method  of  utilizing  the  resources  of  forest, 
field  and  mine. 

Such  a  tax,  moreover,  incidentally  pro- 
vides authoritative  statistical  data  so  that 
periodic  inventories  may  be  had  of  our  re- 
maining wealth.  The  recent  financing  of 
the  Great  War  showed  the  supreme  neces- 
sity of  an  intimate  knowledge  of  the  mate- 
rial and  economic  resources  of  state  and 
nation.  The  government  could  not  com- 
mandeer its  resources  without  the  coopera- 
tion of  the  states  and  of  their  local  sub- 
divisions. And  so  any  extensive  program 
of  conservation  must  depend  upon  the 
articulation  of  the  massive  federal  machin- 
ery with  the  minuter  instnmientalities  of 
the  states. 

Granted,  then,  that  a  privilege  tax  for 
severing  natural  products  from  the  soil  is 
justified  from  considerations  of  conserva- 
tion, the  question  arises  as  to  how  far  the 
state  may  go.  May  she  impose  an  addi- 
tional burden  under  the  guise  of  conserva- 
tion for  the  real  purpose  of  furnishing 
funds  for  public  purposes?  Or,  must  the 
rate  be  only  nominal? 

WHAT  IS  A  PUBLIC  PURPOSE? 

These  questions  strike  deeply  into  the 
heart  of  political  science.  What  is  a  law- 
ful purpose,  and  what  are  the  objects  to 
which  public  funds  may  be  dedicated? 
This  field  has  broadened  immensely  within 
the  last  decade,  not  only  from  the  state 
viewpoint,  but  from  federal  as  well.  To- 
day it  is  not  uncommon  to  see  the  govern- 
ment engaged  in  aft'airs  which  a  generation 
ago  were  regarded  as  strictly  of  a  private 
nature.  There  is  a  pronounced  trend 
toward  socialism  that  we  cannot  gainsay. 

Important  phases  of  these  activities  are 
a  broader  program  of  education,  transpor- 
tation and  labor  regulations,  public  wel- 
fare, including  health  and  the  conservation 
of  human  life.  Surely  all  of  these  func- 
tions are  economically  sound  and  worthy. 
If,  then,  the  government  is  to  undertake 
new  and  ambitious  tasks,  there  must  be 
tapped  an  adequate  source  from  which  en- 
abling funds  are  to  be  drawn. 

Recent  years  mark  a  tendency  to  let 
down  the  bars  of  constitutional  control  en- 
tirely in  support  of  education.  In  my  own 
state  an  amendment  will  shortly  be  voted 


upon  which  lifts  all  restrictions  upon  the 
amount  of  school  taxes  leviable. 

Such  tendencies  merely  indicate  that  so 
far  as  the  public  weal  is  concerned  the 
sovereign's  control  is  paramount.  She  has 
unquestionably  the  power  to  legislate  with 
respect  to  the  rights  of  private  ownership. 
Indeed,  property  is  not  an  absolute  but 
merely  a  relative  right.  No  man  has  a 
right  to  use  his  property-  or  to  waste  or 
destroy  it  to  the  injury  of  his  neighbor. 
Sic  utere  tuo  non  alienum  laedas. 

The  owner  of  a  large  timber  tract  has 
no  moral  or  legal  right  to  waste  or  extrava- 
gantly utilize  that  forest  for  his  own  en- 
richment by  destroying  the  seeds  of  a  com- 
modity which  could  serve  the  future  gen- 
erations of  the  race.  Neither  has  a  cor- 
poration or  an  individual  the  right  to  tap 
underground  reservoirs  of  oil  and  gas  and 
permit  valuable  commodities  to  waste  and 
lose  their  service  to  humanity. 

Then  if  the  doctrine  is  sound  that  a 
fiscal  tax  on  output  is  justified,  and  can  be 
levied  as  a  privilege  exaction,  there  would 
seem  to  be  no  serious  obstacle  in  the  way 
of  employing  the  severance  tax  further 
as  a  supplemental  source  of  revenue.  In 
amount  it  should  be  sufficient,  when  com- 
bined with  the  inadequately  administered 
property  tax,  at  least  to  equate  the  burden 
of  the  affected  industry  with  that  of  other 
business  interests  whose  operations  augment 
and  do  not  exhaust  our  economic  wealth. 

EXPEDIENCY  AN  INFLUENTIAL   FACTOR 

An  administrative  motive  frequently 
prompting  the  adoption  of  an  output  tax 
on  commodities  is  the  technical  difficulty  of 
securing  a  reliable  appraisal  of  hidden 
values.  And  so  we  reach  the  argumentum 
ad  convenientem. 

A  scientific  valuation  of  natural  deposits 
often  involves  quite  a  large  expenditure  of 
money.  Unfortunately  but  few  states  have 
had  an  enlightened  conception  of  the  far- 
reaching  value  of  an  appraisal.  As  a  result 
of  a  penny-wise-and-pound-foolish  policy, 
many  thousands  of  dollars  in  revenues  are 
annually  lost  because  of  the  crude  and  in- 
adequate methods  pursued  in  valuing  min- 
eral property  for  taxation. 

SEVERANCE  TAX  A  COMPROMISE 

As  a  matter  of  convenience  in  adminis- 
tration, therefore,  and  to  offset  or  compen- 
sate in  a  degree  for  the  enormous  public 
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loss  through  lack  of  an  accurate  appraisal, 
the  severance  tax  may  intervene  as  a  satis- 
factory compromi:-e  to  all  concerned.  While 
in  most  states  it  is  impossible  under  present 
constitutions  to  provide  that  the  severance 
tax  shall  be  in  lieu  of  the  general  property 
tax,  yet  the  practical  effect  of  the  addition 
of  the  severance  tax  v,-i\\  bring  about  the 
desired  result  otherwise  lost  because  of  the 
incomplete  valuation  under  general  sched- 
ules. 

To  illustrate:  In  the  state  of  Louisiana, 
where  rich  pools  of  oil  have  been  recently 
discovered,  it  would  be  impossible  accu- 
rately to  appraise  the  oil  leases,  whether 
developed  or  not.  Even  if  such  an  ap- 
praisal were  attainal)le,  it  is  doubtful 
whether  taxing  officials  would  have  the 
courage  to  put  in  the  assessment  rolls  the 
true  values  so  ascertained.  Yet  the  expe- 
dient of  the  severance  tax  enables  the  state 
immediately  to  secure  a  proper  division  of 
the  realized  income  flowing  from  this  pecu- 
liar property. 

Such  division  of  income  will,  from  year 
to  year,  correspond  roughly  with  the 
amount  of  the  tax  the  property  itself  upon 
an  adequate  valuation  should  have  yielded. 
Indeed,  a  difference  favorable  to  the  tax- 
payer is  perceived  in  that  the  annual  tax 
pa^TTients  are  adjusted  in  accordance  with 
actual  income  realized,  and  hence  are  less 
burdensome  than  under  the  pure  property 
tax  plan.  A  delay  in  developing  or  in  the 
marketing  of  the  product  would  not  carry 
with  the  lean  years  the  unrequited  burden 
of  taxation. 

CONCLUSIONS 

Our  examination  has  been  limited  to 
only  a  few  of  the  numerous  existing  stat- 


utes analogous  to  the  so-called  severance 
tax  of  Louisiana,  which  impo.ses  special 
taxes  upon  the  business  of  severing  natural 
resources  from  the  soil. 

We  conclude,  from  this  tentative  inves- 
tigation : 

(a)  That  the  enactment  of  such  a  tax  is 
within  the  power  and  is  a  legitimate  and 
proper  function  of  any  state  whose  consti- 
tution does  not  prohibit  privilege  taxes. 

(b)  That  the  tax  as  exemplified  in  this 
study  is  a  privilege  or  license  tax  and  not 
one  on  property. 

(c)  That  it  is  justified  primarily  as  a 
regulatory  provision  of  public  policy  in  the 
broad  interest  of  conservation  of  economic 
resources. 

(d)  That  it  is  further  warranted  as  a 
purely  fiscal  or  revenue  agency,  supple- 
mental to  or  as  the  complement  of  the 
antiquated  and  inadequate  general  prop- 
erty tax. 

In  the  language  of  Alexander  Bruce, 
writing  in  the  Pennsylvania  Law  Review, 
"  Patriotic  citizens  are  beginning  to  re- 
solve in  the  affirmative  the  question,  '  Am 
I  my  brother's  keeper,'  and  to  recognize 
the  existence  of  a  common  humanity  and 
of  a  state  and  national  solidarity.  They 
are  beginning  to  evince  a  concern  for  the 
generations  that  are  to  come  and  for  the 
states  and  the  nation  of  the  future,  which 
those  generations  will  compose.  They  are 
coming  to  realize,  as  never  before,  that  the 
welfare  of  the  state  is  the  highest  law; 
that  the  whole  is  made  up  of  the  sum  of  all 
its  parts,  and  that  if  the  individual  citizen 
suffers  and  is  retarded  in  growth  and  de- 
velopment, the  state  itself  is  to  that  extent 
weakened  and  undermined." 


THE  BURDEN  OF  REAL  ESTATE  TAXATION  IN 

NEW  YORK 

Extracts  from  the  Report  of  the  Special  Joint  Committee  on  Taxation  and  Retrenchment, 

March  i,  1922,  pp.  47-59 


After  a  discussion  of  the  breakdown  of 
the  personal  property  tax  the  Committee 
turns  to  a  consideration  of  the  tax  burden 
on  real  estate,  which  is  now  practically  the 
sole  remaining  element  in  the  property-tax 
base  in  New  York  State.  The  following 
paragraphs  are  taken  from  this  discussion 
of  the  taxation  of  real  estate  in  New  York. 


The  burden  on  real  estate. — Any  at- 
tempt to  measure  quantitatively  and  with 
exactness  the  increase  in  the  real  burden  of 
the  real  estate  tax  is  surrounded  by  serious 
difficulties  of  both  a  theoretical  and  a 
practical  nature.  The  statistics  of  assessed 
value  are  often  of  doubtful  dependability. 
The  rates  in  the  different  taxing  district* 
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rary  so  widely  as  to  make  difficult  the  pre- 
sentation of  an  accurate  picture  of  the 
situation.  There  are  questions  always 
present  as  to  the  extent  to  which  the  taxes 
have  been  anticipated  and  allowed  for  in 
setting  the  purchase  price  of  the  property. 
There  are  relationships  between  real  estate 
'  values  and  general  rates  of  interest.*  All 
in  all,  the  task  of  gauging  the  real  estate 
tax  burden  is  one  to  be  approached  with 
diffidence  and  caution.  Conclusions  may 
not  be  hastily  drawn  or  dogmatically 
stated.  However,  the  tendencies  revealed 
by  a  study  of  the  facts  stand  out  so  plainly 
that  certain  definite  deductions  may  safely 
be  made. 

The  Growth  of  the  Tax  Rate  on  Real 
Estate. — The  bare  facts  regarding  the  in- 
crease in  tax  rates  on  real  estate  are  in 
themselves  of  considerable  significance. 
Viewed  from  the  long-time  point  of  view 
the  increase  has  been  very  large  indeed. 
Moreover,  the  rate  of  increase  has  been 
greatly  accelerated  in  the  last  decade. 

Material  illustrating  the  growth  of  tax 
rates  on  real  estate  over  a  long  period  has 
been  made  available  to  the  Committee 
through  the  kindness  of  Dr.  G.  B.  L. 
Amer,  who  has  under  way  an  extensive 
investigation  of  the  relation  of  assessed 
values  to  true  values  for  Manhattan  real 
estate  for  a  period  running  back  to  1850. 
Accepting,  subject  to  subsequent  qualifica- 
tion, true  tax  rates  on  the  full  value  of  the 
real  estate  as  an  indication  of  the  burden. 
Dr.  Arner  estimates  that  the  burden  on 
real  estate  in  Manhattan  in  1921  is  at  least 
five  and  one-half  times  as  great  as  it  was 
seventy  years  afo. 

Table  11  presents  fairly  complete  and 
satisfactory  data  covering  the  period  1900- 
1920.  These  figures  relate  to  the  State  as 
a  whole,  all  taxes  which  have  been  actually 
levied  against  real  estate  being  compared 
■with  the  full  value  of  real  estate  for  each 
year  in  the  period.  It  will  be  noted  that 
the  true  rate  on  real  estate  has  moved  up 

*  Real    estate   values    rest    fundamentally   upon 
I     income   (actual  or  expected).     They  really  repre- 
'     sent  the  present  value  of  such  income.     The  de- 
termination   of   such    present    value    involves,    of 
course,  the  use  of  a  rate  of  interest.     But  interest 
i      rates  vary  from  time  to  time   and,  consequently, 
I      the    values    which   depend    upon   them    vary   also. 
A  decline  in  the  interest  rate  tends  to  send  up  the 
values  and  an  increase  in  the  interest  rate  tends 
to  depress  them. 


ward  in  the  course  of  twenty  years  from 
1.49  to  2.56.  Moreover,  by  far  the  greater 
part  of  the  increase  has  come  since  1910. 
Whereas  the  rate  moved  from  1.49  to  only 
1.72  in  the  first  decade  after  1900,  it  rose 
from  1.72  to  2.56  in  the  second. 

If  one  accepts  Dr.  Arner's  figures  as 
indicative  of  the  general  situation  in  the 
early  fifties,  one  may  say  that  real  estate 
lax  rates  in  New  York  City,  at  least,  have 
increased  nearly  as  much  in  the  last  ten 
years  as  they  did  in  the  preceding  sixty. 

It  should  be  noted,  however,  that  the 
1910-1920  comparison  is  somewhat  unfair 
because  the  rate  in  1910  was  relatively 
low  and  in  1920  relatively  high  as  com- 
pared with  the  years  immediately  preced- 
ing. The  five-year  moving  average  pre- 
sented in  the  last  column  of  Table  1 1 
minimizes  these  variations. 

It  is  necessary,  moreover,  to  bear  in  mind 
the  fact  that  the  figures  presented  in  Table 
1 1  are  aggregates  in  which  many  extreme 
cases  are  submerged.  In  some  districts  the 
rates  on  full  value  of  real  estate  are  in- 
significant. Thus,  in  1919,  there  were 
rates  which  fell  below  one  per  cent.  On 
the  other  hand,  in  the  same  year,  one  tax- 
ing authority,  Saratoga  Springs,  imposed  a 
rate  of  nearly  5  per  cent  (4.989)  on  esti- 
mated true  value. 

The  Tax  Rate  as  an  Indication  of  Real 
Burden. — This  phenomenal  recent  increase 
in  the  tax  rate,  while  significant,  is  not 
significant  to  the  full  extent  of  its  face 
value.  As  an  indication  of  the  increase  in 
the  burden,  it  must  be  discounted  for  sev- 
eral reasons.  During  this  period  there  has 
been  an  increase  in  the  rate  of  interest. 
The  effect  of  this,  in  the  absence  of  other 
changes,  would  be  to  decrease  real  estate 
values  so  that  the  same  amount  of  taxes 
would  form  a  larger  percentage  of  the  en- 
tire value.  Such  a  decline  in  real  estate 
values  has  not  actually  taken  place  owing 
to  the  fact  that  increase  in  income  (actual 
and  expected)  from  real  estate  has  appar- 
ently more  than  offset  the  change  in  in- 
terest rates.  This  increase  in  income  is 
partly  the  result  of  improvements,  but 
partly  also  the  result  of  unexpected,  and 
hence  uncapitalized,  income.  The  so-called 
"  unearned  increment "  arising  from  the 
fairly  steady,  and  not  entirely  foreseen,  in- 
crease in  income  from  land  may  have  been 
sufficient  in  some  cases  to  cancel  a  substan- 
tial  portion   of   the   burden   arising   from 
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Table  11 

Growth  of  the  Tax  Rates  on  Real  Estate,  1900-1920* 

Tax  per  Percentage  Five-year  mov- 

Year                                       Full  value  of  $1000  increase  ing  average 

real  estate  full  value  in  rate  of  tax-rate 

iqoQ   $7,206,173,220  $14.89  100 

IQOI  7,313,990,162  15.70  105  

1902  7,501,977.838  16.92  114  $16.22 

1903  7,948,824,263  16.24  109  16,75 

1904 8,284,033,584  17.21  116  17.27 

1905  8,527,427,903  17.57  118  17.72 

1906  9,129,449,463         18.21         122  18.64 

1907  9,889,349,273         19.03         128  18.95 

1908  10,539,073,900         20.64         138  18.77 

1909  10.753-891,707        t       ■••  18.97 

1910   10,993,386,267  17.23  1x6  18.52 

1911  12,037,270,769  19.06  128  18.70 

1912  12,261,062,873  17.33  116  18.36 

1913  12,774,196,843  20.96  141  18.51 

1914  12,915,098,342  17.08  IIS  18.43 

1915  13,216,951,658  18.13  122  18.92 

1916 13,685,530,025  18.60  125  19.00 

1917  13,942,530,422  19.88  134  19.93 

1918  14,351,054,044  21.07  142  20.90 

1919  14,691,369,491  21.74  146                    

1920  16,395,697,190  25.60  172                    

increasing  taxes.  Finally,  the  tendency  for  faced  the  Committee  was  the  treatment  of 
tax  rates  to  increase  is  so  general  that  these  real  estate  taxes  paid  by  business  concerns, 
increases,  as  well  as  the  increases  in  in-  Were  such  taxes  to  be  counted  as  tax  bur- 
come,  must  to  some  extent  have  been  fore-  dens  on  the  business  in  the  same  sense  as 
seen  and  capitalized.  other  taxes  paid  by  the  business?     In  cal- 

However.  an  inspection  of  the  statistics  culating  the  total  tax  which  a  given  busi- 

of    rates    leads    one    to    doubt    seriously  ness  should  pay.  should  the  real  estate  tax 

whether  even   astute   investors  could   have  be  taken  into  account  at  its  full  amount,  at 

anticipated  with  any  high  degree  of  exact-  only  a  portion  of  that  amount,  or  not  at 

ness  the  course  which  rates  have  actually  all? 

taken.  In  general  the  factors  mentioned  Under  the  generally  accepted  economic 
in  the  preceding  paragraph,  while  of  im-  analysis,  an  old  and  expected  land  tax  im- 
portance, probably  do  not  invalidate  the  poses  no  burden  upon  a  new  purchaser.  If 
rising  rate  as  an  approximate  indication  of  the  tax  on  the  land  is  not  in  excess  of  the 
the  increasing  burden  of  the  tax.  In  this  accustomed  and  expected  rate,  a  business 
connection  it  must  be  borne  in  mind  that  using  more  land  than  another  business  is  at 
in  real  estate  is  included  not  merely  land  no  disadvantage  because  of  the  larger  land 
but  improvements  as  well,  and  several  of  tax  it  pays  as  compared  with  the  business 
the  qualifications  stated  above  do  not  apply  using  less  land  and  paying  less  land  taxes, 
with  equal  force  to  that  element.  All  would  agree  that  new  and  unexpected 

All  in  all,  the  Committee  believes  that  increases    in    land    taxes    would    certainly 

the  figures  reveal  a  very  serious  increase  in  constitute  a  burden  to  the  owner  and  much 

the  burden  on  real  estate.  of  the  present  real  estate  tax  rate  is  cer- 

The    Real    Estate    Tax    as    a    Business  Mainly     new     and     probably     unexpected. 

Tax— One  of  the  difficult  problems  which  Moreover,  taxes  on  improvements  are  bur- 

*  Computed  by  finding  the  proportion  of  .issessed  value  of  property  taxable  for  state  purposes  and 
for  local  purposes  consisting  of  real  estate,  and  estimated  separately  the  amount  of  state  and  local 
taxes  on  real  estate  by  the  full  value  of  taxable  real  estate.  The  difference  in  this  rate  and  the  rate 
given  on  page  31  is  due  to  the  fact  that  the  rate  there  presented  is  for  both  personalty  and  real  estate. 

t  The  State  Tax  Commission  has  no  record  of  school  and  village  taxes  for  1909,  so  that  the  rate 
cannot  be  estimated  for  this  year.  The  rate  for  the  moving  average  for  those  periods  including  1909 
has  been  computed  on  the  basis  of  four  years. 
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densome,  except  in  so  far  as  they  may  be 
shifted. 

This  reasoning  leads  to  the  conclusion 
that  real  estate  taxes  paid  by  business  men 
are  a  burden,  but  are  burdens  distinctly 
less  per  dollar  of  tax  paid  than  imposts 
such  as  income  taxes.  How  much  less 
'  burdensome  they  are  it  is  impossible  to 
determine. 

For  other  reasons  as  well  it  seems  wise, 
in  making  comparisons  of  business  taxes, 
to  decline  to  recognize  real  estate  taxes  as 
true  business  taxes.  Not  only  are  they 
partly,  perhaps  largely,  burdenless,  but 
they  are  deductible  as  expenses  in  arriving 
at  net  income  when  that  base  is  used  in 
imposing  a  business  tax.  Moreover,  it 
would  be  quite  out  of  the  question  to  vary 
the  rate  of  a  business  income  tax  to  take 
into  account  the  tax  burden  on  the  real 
estate  used  in  the  business.  The  real  solu- 
tion would  seem  to  be  ( 1 )  to  consider  the 
real  estate  tax  a  general  impersonal  tax 
applving  to  all  real  estate  however  used, 
whether  in  business  or  otherwise,  with 
rates  stabilized  so  far  as  practicable,  and 
(2)  to  make  the  business  tax  apply  to  the 
net  income  of  all  business,  recognizing 
land  taxes  as  deductions  in  arriving  at 
such  net  income. 

The  Relation  of  Real  Estate  Taxes  to 
Net  Income  in  Real  Estate  Ventures. — 
The  soundness  of  the  general  position  as- 
sumed in  the  preceding  paragraphs  becomes 
more  apparent  when  one  comes  to  consider 
the  question  of  the  burden  of  taxes  in  the 
case  of  various  types  of  real  estate  enter- 
prises. The  Committee  felt  that  the  im- 
portance of  this  subject  did  not  warrant  a 
comprehensive  original  investigation  in  this 
field,  and  the  following  statements  are 
based  on  the  testimony  of  real  estate  men 
who  were  invited  to  supply  data  bearing 
on  the  question. 

In  the  case  of  many  typical  investments 
in  vacant  land,  for  example,  undertaken  as 
business  propositions,  the  taxes  accumulate 
almost  as  rapidly  as  the  increase  in  land 
values.  It  is  a  very  common  experience  to 
find  that  the  sum  total  of  the  real  estate 
taxes  paid  during  the  progress  of  such  a 
speculation  greatly  exceeds  the  sum  finally 
received  as  the  net  profit.  The  taxes  are 
considered  as  mere  carrying  charges  and 
are  estimated  and  allowed  for  when  entry 
upon  the  project  is  under  consideration. 


When  apartment  buildings  are  purchased 
by  investors  in  the  hope  of  profit  through 
operation,  the  real  estate  taxes  commonly 
amount  to  approximately  50  per  cent  of 
net  income  before  deduction  for  taxes.  In 
the  case  of  office  buildings  the  figures  usu- 
ally run  higher — from  60  to  70  per  cent. 

The  speculative  builder  of  apartments 
finds  taxes  a  somewhat  smaller  item  than 
the  land  speculator  or  the  operator  because 
of  the  short  time  he  holds  the  property. 
Real  estate  taxes  in  typical  ventures  of  this 
type  run  from  approximately  20  to  25  per 
cent  of  net  income  before  taxes  are  de- 
ducted. 

It  is  generally  admitted  by  real  estate 
men  that  the  recognition  of  real  estate 
taxes  as  true  business  taxes  in  such  cases 
as  these  would  give  an  entirely  distorted 
conception  from  the  point  of  view  of 
burden. 

The  Relation  of  Real  Estate  Taxes  to 
the  Net  Income  of  Farmers.  —  The  Com- 
mittee thinks  this  an  important  subject 
which  would  well  repay  thorough  investi- 
gation. Our  own  staff  has  found  it  impos- 
sible, owing  to  lack  of  time,  to  enter  upon 
this  field.  We  have  come  upon  intimations 
of  excessive  burden  in  some  parts  of  the 
State,  but  the  material  at  present  is  very 
sparse.  However,  the  results  of  a  series 
of  studies  made  by  the  New  York  State 
College  of  Agriculture  have  been  analyzed. 
These  studies  were  undertaken  for  the  pur- 
pose of  ascertaining  the  actual  income  of 
farmers  in  various  parts  of  the  State. 
Satisfactory  data  are  available  for  only  a 
limited  region,  a  prosperous  fruit-growing 
section,  Newfane  Township,  Niagara 
County,  New  York.  Records  of  farm  in- 
come extending  over  eight  years  are  avail- 
able for  this  district.  Scattered  returns 
for  shorter  periods  have  been  available  for 
certain  other  districts. 

Farm  income,  for  the  present  purpose, 
has  been  accepted  as  the  sum  of  three  items 
shown  on  the  reports  of  the  New  York 
State  College  of  Agriculture.     These  are: 

( 1 )  Average  income  from  owned  capital 
and  farmer's  labor  (money  available  for 
farmer's  Living  and  saving)  ; 

(2)  Value  of  farm  products  furnished 
by  farm  to  family  living ;  and 

(3)  Estimated  value  of  house  rent  fur- 
nished by  farm  to  farmer's  living. 
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The  ratio  of  real  estate  taxes  to  the 
sum  of  these  items  has  been  determined 
for  the  group  of  farms  in  Newfane  Town- 
ship, and  for  other  farm  groups.  The 
amount  paid  in  taxes  has  been  added  to  the 
net  income  in  securing  a  base  for  the  ratio. 
The  following  are  the  results  secured  for 
the  Newfane  Township  farms : 


Ye-ar 

iqi3 
1914 
1915 
iqi6 
1917 
1918 
1919 


No.  farms     Ratio  of  real  estate 


taxes  to  net  income 

87 

2.6  per  cent 

q8 

8.9  per  cent 

81 

7.1  per  cent 

88 

5.1  per  cent 

"3 

6.3  per  cent 

159 

5.1  per  cent 

1.^6 

5.6  per  cent 

178 

7.0  per  cent 

1920    178 

Average  ratio  for  whole  period,  5.5  per 
cent. 

A  similar  ratio  was  worked  out  for  a 
group  of  farms  in  a  prosperous  region  in 
the  Chemung  Valley  in  Chemung  County. 
The  ratio  is  an  average,  being  based  upon 
returns  from  60  to  107  farms,  for  the 
period  1912-1918,  inclusive.  For  this 
group  the  ratio  of  real  estate  taxes  to  farm 
income  was  4.6  per  cent  for  the  period 
covered. 

For  578  farms  in  a  prosperous  region 
in  northern  Livingston  County,  New  York, 
the  ratio  of  real  estate  taxes  to  farm  income 
in  1908  was  .3.6  on  the  average.  For  697 
farms  in  the  same  region  the  ratio  was  7.0 
per  cent  in  1918.  The  ratio  almost  doubled 
in  the  course  of  the  ten-year  interval. 

For  a  region  of  average  prosperity  in 
Dryden  Township  the  average  ratio  of  real 
estate  taxes  to  farm  income  for  250  farms, 
in  1917,  was  6.3  per  cent. 

It  is  believed  that  the  percentages  here 
given  are  abnormally  low  both  because  the 
samples  are  taken  for  the  most  part  from 
very  prosperous  districts  and  because  the 
period  under  review  has  been  an  abnor- 
mally prosperous  one  in  the  agricultural 
sections.  It  is  not  believed,  if  a  complete 
study  were  made  of  the  farmer's  situation 
in  the  State  at  large,  for  other  periods, 
and  particularly  in  certain  districts  of  the 
State,  that  any  such  relatively  favorable 
percentage  for  the  farmer  would  emerge. 

The  Relation  of  Real  Estate  Taxes  to 
Net  Income  of  Other  Businesses.  —  The 
facts  presented  in  this  section  and  the  pre- 
ceding one  are  of  interest  when  compared 
with    similar    data    for    other    businesses. 


Figures  which  are  roughly  comparable  are 
found  in  Part  II  of  this  report  for  mercan- 
tile and  manufacturing  corporations,  finan- 
cial institutions  and  public  utilities.  The 
})crcentages  of  net  income  paid  in  property 
taxes  for  such  companies  are  as  follows: 

Mercantile  and  manufacturing  cor- 
porations      4.5  per  cent 

I'inancial  institutions: 

National  banks    1.5  per  cent 

State  banks   3.5  per  cent 

Trust  companies    4.1  per  cent 

Savings  banks     3.6  per  cent 

Public  utilities  : 

Steam   railroads    24.6  per  cent 

Electric  railways   38.05  per  cent 

Telephone    and   telegraph  com- 
panies     1 2. 1  per  cent 

Gas  and  electric  companies   . . .  20.5  per  cent 


In  the  case  of  the  public  utilities,  special 
franchises,  including  intangible  elements, 
are  taxed  as  real  estate.  The  Committee 
proposes  a  change  in  the  direction  of  a 
more  strict  definition  of  the  real  estate  of 
public  utilities,  the  recognition  of  real 
estate  taxes  as  expenses  in  arriving  at  net 
business  income,  and  a  business  tax  apply- 
ing to  all  net  business  income  so  defined. 
It  favors  a  reduction  in  the  tax  on  real 
estate.  It  does  not  favor  the  recognition 
of  the  real  estate  tax  as  a  business  tax  and 
the  modification  of  the  rates  of  the  busi- 
ness income  tax  because  of  varying  amounts 
of  real  estate  used  in  the  various  businesses. 
This  position  is  based  in  part  upon  the 
conviction  that  all  charges  connected  with 
real  estate  used  in  a  business,  including  the 
taxes  on  such  real  estate,  are  (except  in  so 
far  as  they  are  capitalized)  ordinarily 
passed  on  to  consumers  in  the  form  of 
iiigher  prices  and,  if  they  are  kept  within 
reasonable  limits,  form  a  proper  element 
in  the  charge  for  commodities.  The  com- 
petitive significance  of  such  taxes  is  be- 
lieved to  be  slight  in  most  cases. 

The  Burden  on  Home-owners  and  Rent- 
payers. — The  Committee  is  convinced  that 
the  advance  in  the  rates  of  the  real  estate 
tax  has  worked  a  real  hardship  upon  the 
small  home-owner  and  the  rent-payer. 
The  man  who  owns  his  home,  particularly 
if  he  purchased  it  some  years  ago,  has  been 
forced  to  absorb  an  increased  expense 
which  is  so  great  as  to  justify  real  concern 
on  the  part  of  all  who  believe  that  home- 
ownership  is  to  be  encouraged  as  whole- 
some and  desirable  from  the  general  social 
and  political  point  of  view. 
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The  rent-payer,  also,  has  not  escaped 
unscathed.  There  is  every  reason  to  be- 
lieve that,  under  the  conditions  of  re- 
stricted supply  which  have  existed,  the  full 
increase  in  at  least  that  portion  of  the  tax 
which  rests  on  improvements  has  been 
passed  on  by  the  owner  of  rented  property 
to  his  tenant.  The  burden  is  not  elimi- 
nated merely  because  it  is  concealed  in  a 
rental  pa>Tnent. 

Conclusions  and  Recommendations  with 
Respect  to  the  Real  Estate  Burden. — The 
Committee  is  convinced  that  steps  should 
be  taken  at  once  to  arrest  the  rapid  growth 
of  the  tax  rates  on  real  estate.  As  an  im- 
mediate and  direct  contribution  toward 
this  end  we  recommend  that  the  State  so 
readjust  its  revenues  as  to  eliminate  at  the 
earliest  possible  moment  the  State  direct 
ta^v  on  real  estate.  We  are  not  prepared  at 
this  time  to  suggest  the  permanent  re- 
nouncement by  the  State  of  this  source  of 
revenue.  It  may  be  that  in  the  final  read- 
justment the  State  should  share  the  yield 
of  the  real  estate  tax.  We,  further,  recom- 
mend that  a  thorough  study  be  made  of 
local  revenues  and  expenditures  with  a 
viezi>  to  promoting  retrenchment  and  effi- 
ciency and  that,  if  such  a  stirvey  reveals 
the  necessity  and  desirability  for  such 
action,  the  revenues  of  the  localities  be  so 
adjusted  as  to  lessen  still  further  the  bur- 
den on  real  estate  notv  borne  by  the  farmer, 
the  business  man.  the  home-owner  and 
rent-payer. 

The  Committee  has  little  confidence  in 
measures  imposing  arbitrary  limitations 
upon  the  tax  rate.  Such  limitations  usu- 
ally have  not  worked  well  in  practice  and 
offer  no  real  solution  of  the  problem  of 
control  of  expenditure. 

The  consideration  which  the  Committee 
has  given  to  the  problem  has  impressed  it 
with  the  desirability  of  bringing  about  a 
higher  degree  of  stabilization  in  the  real 
estate  tax.  While  the  recent  abrupt  in- 
crease in  rates  may  not  prove  to  be  perma- 
nent, it  has  tended  to  disturb  confidence  in 
real  estate  as  an  investment.  People  tend 
to  become  distrustful  of  the  advantages  of 
home-ownership  under  the  conditions  which 
exist.  Real  estate  has  been  in  a  very  ex- 
posed position.  It  has  acted  the  part  of  a 
battalion  of  "  shock-troops  ".  Great  ad- 
vantages would  flow  from  a  more  conven- 
tionalized rate  on  real  estate.  It  is  not 
desirable,  in  the  opinion  of  the  Committee, 


to  fix  an  absolutely  uniform  rate  on  real 
estate  either  in  the  form  of  a  required  or 
of  a  maximum  rate.  The  remedy  should 
rather  take  the  form  of  making  the  entire 
tax  system  more  flexible  so  that  the  rates 
of  business  taxes  and  personal  income  taxes 
would  be  elastic  as  well  as  the  real  estate 
taxes.  All  taxpayers,  not  merely  realty 
owners,  should  be  called  upon  for  special 
effort  in  time  of  need. 

The  administration  of  the  real 
estate  tax.  —  There  is  need  for  improve- 
ment in  the  machinery  of  local  assessment. 
It  is  true  that  perceptible  progress  has 
been  made  in  the  last  few  years,  due  largely 
to  the  influence  of  the  arrangement  for  the 
distribution  of  the  yield  of  personal  in- 
come tax  and  mortgage  taxes.  The  fact 
that  the  community  receives  a  larger  share 
of  these  taxes,  when  it  assesses  its  real 
estate  at  high  value,  has  been  a  stimulating 
influence  toward  a  more  accurate  and  full 
assessment  of  such  property.  However, 
evidence  submitted  to  the  Committee  shows 
that  assessments  are  in  many  places  still 
far  below  full  value  and  are  very  unequal 
both  as  between  the  different  political  sub- 
divisions and  as  between  the  different  tax- 
payers. Certain  of  the  public  utilities 
complain  bitterly  regarding  what  they 
allege  to  be  discrimination  in  local  assess- 
ment of  their  property.  Certain  other 
utilities  arouse  apprehension  in  our  minds 
by  their  insistence  that  their  "  present 
highly  satisfactory  understandings  with 
local  assessors "  be  not  rudely  disturbed. 
The  Committee  believes  that  the  real  solu- 
tion for  this  problem  will  not  be  found 
until  the  larger  administration  units  are 
established  for  tax  purposes,  and  until  the 
assessment  function  is  placed  in  the  hands 
of  skilled,  full-time  assessors  who  will 
operate  under  a  considerable  degree  of 
central  supervision  and  control. 

How  far  it  is  possible  to  go  at  this  time 
in  the  direction  of  improving  this  situation 
is  not  clear.  ...  In  order  that  a  firm 
foundation  may  be  laid  for  the  reform  of 
the  real  estate  assessments  in  this  State, 
the  Committee  recommends  that  a  consti- 
tutional amendment  be  submitted  which 
icnll  make  possible  a  thoroughgoing  reform 
of  real  estate  assessments  through  the  estab- 
lishment of  larger  tax  districts,  officered 
by  skilled  assessors,  functioning  under  a 
higher  degree  of  antral  supervision  and 
control. 
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REPLY  TO  MR.  JORDAN'S  ARTICLE  ON  THE 

SALES  TAX 

JULES  S.   BACHE 


Mr.  Chester  A.  Jordan  has  an  article  on 
the  sales  tax  in  the  Bulletin  of  the  Na- 
tional Tax  Association  for  March,  which 
is  intended  to  be  a  reply  to  an  article  of 
mine  appearing  in  the  Nation's  Business 
last  October.  He  begins  the  article  with 
the  criticism  that  much  that  I  say  is  in  the 
nature  of  assertion,  without  sufficient  ex- 
planation to  satisfy  the  inquiring  mind. 
He  mentions,  however,  only  one  concrete 
example  of  this,  and  in  this  he  misquoies 
from  my  article. 

I  said  in  the  article  referred  to  that  the 
Government  collected  $6,000,000,000  of 
taxes  in  1919  and  that  I  -was  very  sure  that 
the  people  were  taxed  $15,000,000,000  in 
order  that  the  Government  might  get  $6, 
000,000,000.  I  then  said  that  I  could  not 
prove  this  —  meaning  whether  the  amount 
estimated,  $15,000,000,000,  was  actually 
correct,  but  I  stated  in  explanation  that 
"  it  has  been  reliably  ascertained  that  23.2 
per  cent  was  added  to  the  cost  of  things 
by  the  present  method  of  taxation,  and 
that  that  cost  the  consumer  paid  in  full." 
Mr.  Jordan  transposes  the  statement  and 
makes  it  look  as  though  I  said  that  this 
last  fact  was  the  one  I  could  not  prove. 

This  is  not  the  case.  The  burden  of 
proof  for  this  statement  is  on  the  Depart- 
ment of  Justice,  because  their  Assistant  At- 
torney General,  in  1920,  made  that  state- 
ment in  public.  Mr.  Howard  E.  Figg  was 
the  Assistant  Attorney  General  at  the  time 
referred  to,  and  he  had  charge  of  the 
profiteering  investigation  under  the  Lever 
Act.  Mr.  Figg  made  an  address  before 
the  annual  meeting  of  the  National  Retail 
Dry  Goods  Association  in  this  city,  in 
February,  1920.  He  said  that  the  cost  of 
the  profits  tax  at  that  time  was  approxi- 
mately 25  per  cent  of  the  consumer's  dol- 
lar. As  Mr.  Figg  was  in  personal  charge 
of  the  investigation  of  profiteering  under 
the  Lever  Act,  he  was  in  position  to  know 


accurately  what  he  was  talking  about. 
The  following  is  quoted  from  the  printed 
report  of  Mr.  Figg's  speech  at  this  Ninth 
Annual  Convention  of  the  National  Retail 
Dry  Goods  Association,  He  said  on  this 
subject : 

"  The  manufacturer  anticipates  his  ex- 
cess profits  tax  and  adds  them  to  his  over- 
head costs.  His  regular  or  normal  profit 
is  based  upon  his  gross  overhead,  and  so  it 
is  true  all  down  the  line  until  the  com- 
modity reaches  the  consumer  with  a  normal 
profit  of  each  step  in  the  transaction  added 
on  and  compounded  on  the  excess  profits 
tax,  which  has  increased  the  cost  to  the 
consumer  at  approximately  25  per  cent. 
That  is  a  gross  injustice  to  the  consumer, 
and  I  hope  that  your  body,  this  Associa- 
tion, may  take  action  that  will  have  the 
effect  of  correcting  this  evil." 

Mr.  Jordan's  article  is  full  of  such  un- 
fair transpositions  of  statement  regarding 
the  sales  tax.  He  supposes  certain  results 
and  then  reasons  for  them  as  though  they 
had  actually  occurred,  deducing  untenable 
conclusions.  In  the  long  example  of  the 
relative  effect  of  the  sales  tax  on  the 
wealthy  family  and  on  one  of  moderate 
means,  he  seems  to  make  the  sales  tax  to 
blame  for  the  different  conditions  which 
prevail,  deploring  the  circumstances  that 
allow  the  man  with  larger  income  to  buy 
more  luxuries  than  the  other  one,  and 
points  triumphantly  to  the  fact  that  the 
sales  tax  does  not  remedy  this  state  of 
affairs. 

He  should  be  aware,  from  experience  in 
the  last  five  years,  that  no  tax,  no  matter 
how  cunningly  conceived,  can  do  this.  The 
attempt  was  made  by  Congress  and  the 
experts  in  framing  the  present  laws,  and 
the  evil  consequences  have  fallen  upon  the 
whole  country  with  crushing  effect. 
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Income,  Federal  —  Dividends  as  Ix- 
(  come  when  Declared  —  Interest  Pay- 
able March  1,  1913 — Losses  "Charged 
Off  "  during  Year — "  Gentleman  Far- 
mer's "  Income.  —  The  federal  district 
court  passed  upon  several  interesting  points 
in  a  recent  case.  It  held  that  dividends 
declared  prior  to  March  1,  1913,  and  pay- 
able subsequent  to  that  date  were  not  tax- 
able because  income  due  the  taxpayer  prior 
to  the  effective  date  of  the  Sixteenth 
Amendment,  being  governed  here  by  the 
decision  of  the  Circuit  Court  of  Appeals 
in  United  States  v.  Guinzburg  [Bui.  VII, 
199). 

It  applied  the  same  rule  to  the  case  of 
interest  due  March  1,  1913,  because  pay- 
able for  the  six  months  ending  Feb.  28, 
1913,  and  hence  not  taxable. 

The  taxpayer  charged  off  during  1913  a 
sum  on  account  of  worthless  bonds  and 
took  as  a  deduction  five-sixths  of  the 
amount.  The  court  held  this  proper,  as 
under  a  literal  interpretation  of  the  stat- 
ute it  was  only  necessary  to  "  charge  off  " 
the  loss  during  the  year,  even  though  this 
might  have  the  effect  of  allowing  a  loss 
that  had  accrued  in  a  prior  year. 

The  final  point  was  a  holding  that  losses 
incurred  by  the  taxpayer  in  connection  with 
a  farm  which  it  was  claimed  he  operated 
merely  for  pleasure,  were  deductible,  the 
court  observing  that  notwithstanding  the 
fact  that  the  farm  operations  showed  con- 
stantly recurring  losses  and  even  though 
these  operations  might  have  been  conducted 
for  pleasure,  nevertheless  farming  when 
engaged  in  as  a  regular  occupation  and  in 
accordance  with  business  principles  was  a 
business  within  the  meaning  of  the  statute, 
even  though  the  person  engaged  in  it  was 
willing  to  do  so,  without  regard  to  its 
profitableness,  because  of  the  pleasure  de- 
rived from  it.  This  deduction  was  there- 
fore sustained. — Morton  F.  Plant  v.  Walsh, 
Collector,  U.  S.  D.  C,  Dist.  of  Ct.,  Ap. 
12,  1922. 

Excess  Profits,  Federal  —  Invested 
Capital — Nominal  Capital. — The  capi- 
tal of  a  sales  agent  who  employs  his  capital 


and  surplus  to  finance  his  principal  and 
also  earns  a  substantial  proportion  of  his 
income  from  buying  and  selling  on  his  own 
account,  is  a  material  factor  in  producing 
his  income,  and  such  a  taxpayer  is  not  en- 
titled to  assessment  for  excess  profits  tax 
purposes  as  having  no  invested  capital  or 
only  a  nominal  capital.  —  Martin,  R.  H., 
Inc.  V.  Edwards,  U.  S.  D.  C,  N.  Y.,  un- 
reported to  date. 

Excise,  Federal  —  "  Manufacturer  " 
or  "Dealer". — Where  a  dealer  purchased 
a  truck  chassis,  paying  the  excise  tax  there- 
on, and  secured  the  manufactured  body 
from  another  concern,  paying  a  tax  there- 
on, the  two  parts  being  assembled  and 
sold  by  the  dealer  as  a  whole,  he  is  not  a 
"  dealer "  but  a  producer  or  "  manufac- 
ttirer,"  within  the  meaning  of  the  Revenue 
Act  of  1918  and  must  pay  an  excise  tax 
upon  the  sales  price  of  the  completed 
automobile  truck.  The  dealer  may  in  such 
case  take  credit  for  the  tax  paid  on  the 
chassis  and  ihe  body  before  the  two  were 
assembled.  —  Klepper  v.  Carter,  U.  S.  D. 
C,  Calif.,  unreported  to  date. 

Inheritance,  Federal  —  Municipal 
Bonds  in  Net  Estate  Taxable.  —  The 
United  States  Supreme  Court  held  that 
bonds  of  a  political  subdivision  of  Penn- 
sylvania, found  in  a  decedent's  estate  were 
lawfully  included  in  fixing  the  net  estate 
tax  under  the  act  of  1916.  It  was  claimed 
that  to  include  these  bonds  was  in  effect 
to  tax  them,  contrary  to  the  federal  con- 
stitution {Pollock  V.  F.  L.  b'  T.  Co.,  157 
U.  S. ;  158  U.  S,).  The  court  adverted  to 
the  settled  law  that  the  federal  govern- 
ment may  tax  the  transmission  of  legacies 
and  the  net  assets  of  a  decedent's  estate, 
observing  that  A^.  Y.  Trust  Co.  v.  Eisner, 
256  U.  S.  345,  established  that  the  estate 
tax  was  a  duty  or  excise  and  not  a  direct 
tax  like  that  on  income  from  municipal 
bonds. 

Since  a  state  may  tax  a  bequest  to  the 
United  States  [U.  S.  v.  Perkins,  163  U.  S. 
625)  or  a  bequest  consisting  wholly  of 
United  States  bonds   {Plummer  v.  Coler, 
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178  U.  S.  115  ;  Orr  v.  Cihnan,  183  U.  S. 
278),  and  since  likewise  the  federal  gov- 
ernment may  tax  a  bequest  to  a  municipal- 
ity {SnyJer  v.  Bettman,  190  U.  S.  249)  it 
was  held  that  municipal  bonds  stood  in  no 
different  position  from  money  payable  to  a 
state,  and  the  estate  tax  being  the  antithesis 
of  a  direct  tax,  the  transfer  was  taxable, 
whatsoever  the  character  of  the  property 
transferred  and  to  whomsoever  the  trans- 
fer was  made. — Greiner  v.  Leivellyn,  U.  S. 
Sup.  Ct.,  Apr.  10,  1922. 

Inheritance,  Federal  —  Constitu- 
tionality OF  Act  —  Contemplation  of 
Death — Joint  Bank  Deposit — Deduc- 
tion of  State  Inheritance  Taxes. — 
The  District  Court  held  that  the  federal 
estate  tax  act  of  1916  was  retroactive  in 
its  operation,  but  was  not  for  that  reason 
unconstitutional,  following  Shicab  v.  Doyle, 
269  Fed.  321,  and  not  the  opposite  ruling 
in  Ciirhy  v.  Tait,  276  Fed.  840. 

Upon  consideration  of  numerous  pro- 
visions of  the  trusts  created  and  the  powers 
reserved  in  the  donor  and  reviewing  vari- 
ous decisions,  the  court  held  the  transfer 
taxable  as  taking  effect  after  the  death  of 
the  donor. 

One-half  of  joint  deposits  of  decedent 
and  wife  were  held  taxable  and  not  the 
whole  as  held  in  Kissam  v.  McEUigott, 
275  Fed.  545. 

Expenses  of  executors  for  repairs  and 
fire  insurance  on  buildings  of  the  estate, 
allowed  by  the  state  probate  court,  were 
held  deductible  as  administrative  expense'^, 
but  not  the  Minnesota  state  inheritance 
tax,  following  A^  Y.  Trust  Co.  v.  Eisrier, 
256  U.  S.  406,  and  that  decision  was  held 
conclusive  against  the  claim  that  the  act 
was  unconstitutional  as  interfering  wMth 
the  rights  of  the  states,  as  unequal,  or  as  a 
direct  tax  not  apportioned.  —  Congdon  v. 
Lynch,  U.  S.  D.  C,  Minn.;  unreported 
to  date. 

Income,  State— Exemption  of  Judges' 
Salaries.  —  The  North  Carolina  income 
tax  law  of  1921  was  held  by  the  commis- 
sioner of  revenue  to  apply  to  the  salaries 
of  judges,  notwithstanding  the  provision 
of  the  constitution,  existing  at  the  time  the 
income  tax  amendment  was  adopted,  pur- 
suant to  which  the  law  was  enacted,  that 
the   "  salaries  of  the  judges  shall  not  be 


diminished    during    their    continuance    in 
office." 

A  judge  brought  injunction  proceedings 
to  restrain  the  collection  of  the  income  tax 
on  his  salary  and  the  court  entered  into  a 
lengthy  disquisition  of  the  familiar  doc- 
trine of  the  "  independence  of  the  judici- 
ary." 

There  is  little  new  in  the  opinion,  which 
puts   the   emphasis   entirely   on    the   point 
above  suggested  of  the  supreme  necessity 
of    maintaining   the    independence   of    the 
judiciary   and   expresses  no  solicitude  for 
the  demands  of  fair  and  just  income  taxa- 
tion.    It  follows  mainly  the  arguments  ex- 
pressed in  Evans  v.  Gorf,  253  U.  S.  245, 
which  it  holds  "sets  the  matter  at  rest", 
noting  also   the  recent  affirmance  of   that 
case  in  Gillespie  v.  Oklahoma,  255  U.  S, 
The  holdings  of  the  Attorney  General  of 
North   Carolina,    under  the   prior   income 
tax  law,  are  noted,  as  well  as  decisions  in 
other    jurisdictions,    the   comment   on   the 
opposite  holding  of  the  Wisconsin  court  in 
Wickham  v.  Nygaard,  150  N.  W.  513,  be- 
ing that  it  was  decided  prior  to  the  Evans 
V.  Gore  case.    The  opinion  closes  with  the 
positive  statement,  "  Let  it  be  understood 
henceforth  that  this  is  the  law  as  it  is  now 
written ;    and    it   can   make   no   difference 
whether  the  tax  be  levied  before  or  after 
the  taking  of  office.     The  spirit  as  well  as 
the  letter  of  the  constitution  must  be  ob- 
served. .  .  .  What  the  state  pays  or  allows 
for  his  services  as  a  judicial  officer  is  not 
a  proper  item  to  be  included  in  his  taxable 
incomer  —  Long  v.  Watts,  110  S.  E.  765. 

Inheritance,  State  —  Tax  Proceed- 
ings Suspended  where  Assets  Not 
Presently  Determinable.  —  The  New 
York  Court  held  that  when  decedent's 
estate  consisted  in  part  of  an  interest  in  a 
partnership,  under  the  terms  of  which  the 
surviving  partner  was  given  sole  custody 
of  the  partnership  property,  with  power  to 
dispose  of  it  for  the  purpose  of  liquida- 
tion or  otherwise,  for  a  period  of  three 
years  after  the  death,  his  authority  to  be 
binding  upon  the  heirs  or  representatives 
of  the  deceased ;  the  settlement  of  the  tax 
should  be  suspended  until  the  surviving 
partner  had  liquidated  the  business. 

It  was  further  held  that  the  settlement 
should  also  be  suspended  in  the  case  of 
securities  of  decedent  which  had  been 
pledged  by  him  as  collateral  for  the  pay- 
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ment  of  the  indebtedness  of  a  third  party, 
evidenced  by  notes  which  did  not  fall  due 
until  nearly  two  years  after  the  death  of 
the  testator. — In  re  Hubbard's  Estate,  192 
N.  Y.  Supp.  66. 

CoRPORATiox  Franchise  —  Foreign 
Corporation — Interstate  Commerce. — 
When  noting  the  decision  of  this  case  by 
the  Illinois  court  we  expressed  the  some- 
what confident  opinion  that  it  was  clearly 
erroneous.  We  are  now  obliged  to  record 
an  almost  unaimous  decision  by  the  United 
States  Supreme  Court  affirming  that  of  the 
state  court. 

Naturally,  this  comes  as  a  distinct  shock 
and  strengthens  the  growing  conviction 
that  one  cannot  easily  fathom  the  judicial 
mind  in  this  class  of  cases.  The  confusion 
between  the  decided  cases  expressed  at 
times  by  the  court  itself,  is  increasingly 
apparent  to  those  who  have  had  occasion 
to  follow  them  consecutively. 

This  decision  involved  the  already  much 
litigated  Illinois  franchise  tax  on  foreign 
corporations,  which  at  the  time  the  case 
arose  required  such  a  corporation  to  pay  a 
franchise  tax  or  fee,  at  a  given  rate  upon 
so  much  of  its  authorized  capital  stock  as 
was  "  represented  "  by  property  and  busi- 
ness in  the  state.  The  method  of  obtain- 
ing this  proportion  set  forth  in  the  statute 
was  by  averaging  the  tangible  property  in 
the  state  with  the  business  transacted  in 
the  state  and  using  that  as  the  numerator 
of  a  fraction,  the  denominator  of  which 
was  total  tangible  property  averaged  with 
total  business.  This  fraction  was  applied 
to  the  total  authorized  stock. 

A  manufacturing  corporation  had  all  of 
its  tangible  property  in  the  state  and  did 
all  of  its  manufacturing  there.  Its  sales 
were  made  through  agents  and  less  than 
ten  per  cent  were  made  to  residents  of  the 
state.  The  Secretary  of  State  computed 
the  tax  upon  the  theory  that  all  the  busi- 
ness was  transacted  in  the  state,  and  as  all 
the  tangible  property  was  located  there,  he 
based  the  tax  upon  the  entire  authorized 
capital  stock,  although  not  all  of  it  was 
issued. 

The  sole  point  urged  in  the  United 
States  Supreme  Court  was  that  the  treat- 
ment of  all  its  business  as  intra-state  and 
the  computation  of  the  tax  upon  that  prin- 
ciple rendered  the  act  void  as  a  burden 
upon  interstate  commerce. 


The  court  readily  rejected  this  claim, 
quite  properly  holding  that  whatever  may 
have  been  the  procedure  of  the  Secretary 
of  State  with  respect  to  the  treatment  of 
the  business  element  in  the  computation, 
his  action  could  not  render  the  act  invalid 
as  burdening  interstate  commerce,  but 
could  only  call  for  a  correction  of  his  ap- 
plication of  it,  as  the  act  in  precise  terms 
carefully  confined  its  operation  to  intra- 
state business. 

While  observing  that  the  facts  reduced 
the  interstate  element  to  its  lowest  terms, 
the  court  nevertheless  held  that  the  Secre- 
tary of  State  was  wrong  in  treating  the 
entire  business  as  intra-state,  a  holding 
upon  which  our  confidence  in  a  reversal  of 
the  state  court  was  based.  We  assumed 
that  the  court  would  stop  there  as  it  has 
done  in  many  cases  and  would  not  enter 
into  a  discussion  of  the  extent  of  the  vio- 
lation of  the  commerce  clause.  But  in  this 
we  were  wrong,  as  the  court  proceeded  to 
consider  whether  this  incorrect  use  of  in- 
terstate business  in  determining  the  tax 
made  it  invalid.  Here  the  court,  follow- 
ing the  doctrine  recently  announced  in  the 
Gillespie  case  [Bui.  VII,  154),  considered 
the  extent  of  the  restraint  upon  interstate 
commerce  and  followed  the  principle 
which  it  derived  from  Maine  v.  Grand 
Trunk  Railiuay,  142  U.  S.  21 7  ;  t/.  5.  Exp. 
Co.  V.  Minnesota,  223  U.  S.  335  ;  Baltic 
Mining  Co.  v.  Mass.,  231  U.  S.  68;  U.  S. 
Glue  Co.  V.  Oak  Creek,  247  U.  S'.  321,  and 
other  cases,  that  a  tax  which  only  inciden- 
tally or  remotely  affects  interstate  com- 
merce may  be  valid,  where  it  is  not  im- 
posed with  the  covert  purpose  or  with  the 
effect  of  defeating  federal  constitutional 
rights.  They  held  that  this  case  came 
within  this  principle,  in  that  in  its  inci- 
dence the  tax  affected  interstate  commerce 
incidentally  or  remotely  and  was  not  in 
reality  a  burden  upon  such  commerce, 
though  in  form  touching  and  distantly 
affecting  it.  The  court  reiterated  its  oft- 
repeated  statement  that  each  ca.se  must  be 
decided  upon  its  special  facts  and  it  found 
here  that  there  was  no  purpose  to  tax  in- 
terstate commerce  ;  that  the  tax  was  reason- 
able in  amount;  that  it  was  not  imposed 
directly  upon  interstate  commerce  but  the 
receipts  from  such  commerce  were  but  one 
of  three  factors,  the  others  being  the  prop- 
erty in  the  state  and  the  intra-state  busi- 
ness,  observing  that  if   only   the  receipts 
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from  the  latter  business  had  been  used  the 
tax  would  have  been  but  slightly  less,  and 
that  if  the  same  tax  had  been  imposed 
wiUiout  reference  to  the  basis  of  its  com- 
putation no  objection  to  its  validity  would 
have  been  thought  of. 

The  judgment  of  the  Illinois  court  was 
affirmed,  one  Justice  dissenting  and  an- 
other concurring  in  the  result  only. 

It  would  appear  from  this  decision,  con- 
sidered with  others  in  similar  cases,  that 
the  court  has  definitely  embarked  upon  the 
problem  of  attempting  to  decide  whether 
or  not  a  given  tax  is  or  is  not  reasonable 
and  that  this  circumstance  is  hereafter  to 
govern,  rather  than  the  rigid  principle  an- 
nounced in  earlier  cases  that  the  extent  of 
a  violation  of  constitutional  rights  was  im- 
material ;  that  if  in  fact  such  violation 
appeared  the  tax  would  be  condemned. — 
Hump  Hairpin  Mfg.  Co.  v.  Emmerson,  U. 
S.  Sup.  Ct.,  Mar.  27,  1922.  See  Bui.  VI, 
p.  60. 

Franchise  —  Measured  by  Property 
Other\vise  Exempt — United  States  Se- 
curities. —  A  tax  is  imposed  by  the  Dis- 
trict of  Columbia  upon  the  gross  earnings 
of  savings  banks,  less  interest  paid  to  de- 
positors. 

A  tax  was  levied  upon  a  bank  incor- 
porated in  West  Virginia  and  doing  busi- 
ness in  the  District,  whose  gross  earnings 
included  interest  derived  from  liberty 
bonds,  victory  bonds,  war  savings  stamps 
and  United  States  certificates  of  indebted- 
ness, all  of  which,  under  the  law  providing 
for  their  issuance,  were  exempt  from  taxa- 
tion. The  tax  on  this  portion  of  the  earn- 
ings was  paid  under  protest  and  suit  was 
brought  to  recover,  the  bank  claiming  the 
tax  invalid  because  it  was  a  property  tax. 

The  court  conceded  that  if  this  were  so, 
the  tax  would  be  invalid,  but  held  that  it 
was  a  franchise  or  excise  tax  on  the  right 
to  do  business  in  the  District  and  as  such 
was  valid,  citing  the  familiar  cases  up- 
holding similar  taxes  as  excise  taxes  and 
referring  to  Baltic  Mining  Co.  v.  Mass., 
231  U.  S.  68,  82,  for  the  proposition  that 
when  receipts  of  capital  or  property  em- 
ployed in  interstate  commerce  are  not 
taxed  as  such  but  are  taken  as  a  mere 
measure  of  a  tax  of  lawful  authority  within 
the  state,  they  have  been  sustained  as  fran- 
chi.-se  taxes  in  many  cases.  The  court 
further  observed  that  the  fact  that  when 


there  were  no  receipts,  there  was  no  tax, 
demonstrated  that  the  tax  was  not  a  prop- 
ert>'  tax.  The  tax  was  therefore  sustained. 
— Security  Sav.  fir"  Commercial  Bank  v. 
Disf.  of  Columbia,  D.  C.  Ct.  of  App.,  Mar. 
6,  1922 ;  50  Wash.  L.  Rep.  228. 

Taxes  as  Operating  Expenses — Fed- 
eral Income  Tax. — In  the  course  of  the 
review  of  a  case  involving  the  charges  of 
a  water  company  for  services,  the  United 
States  Supreme  Court  considered  among 
other  matters  the  status  of  federal  corpora- 
tion income  taxes  as  a  deduction  in  ascer- 
taining net  income  for  the  purpose  of  de- 
termining whether  the  rates  attacked  were 
confiscatory. 

The  district  court  had  excluded  such 
taxes,  although  they  had  been  allowed  as 
a  deduction  by  the  master.  The  language 
of  the  court  on  this  point  is  in  full  as  fol- 
lows : 

"The  remaining  item  as  to  which  the  master 
and  the  court  differed  relates  to  the  income  tax. 
The  company  assigns  as  error  that  the  master 
allowed,  but  the  court  disallowed,  as  a  part  of 
the  operating  expenses  for  the  year  ending  June 
30,  1920,  the  sum  of  $16,254  P^id  by  the  company 
during  that  year  for  federal  income  taxes.  The 
tax  referred  to  is  presumably  that  imposed  by  the 
Act  of  February  24,  1919.  c.  iS,  sees.  230-238,  40 
Stat.  1057,  1075-1080,  which  for  any  year  after 
1918  is  ID  per  cent  of  the  net  income.  In  calcu- 
lating whether  the  five-cent  fare  will  yield  a 
proper  return,  it  is  necessary  to  deduct  from 
gross  revenue  the  expenses  and  charges ;  and  all 
taxes  which  would  be  payable  if  a  fair  return 
were  earned  are  appropriate  deductions.  There 
is  no  difference  in  this  respect  between  state  and 
federal  taxes  or  between  income  taxes  and  others. 
But  the  fact  that  it  is  the  federal  corporate  in- 
come tax  for  which  deduction  is  made,  must  he 
taken  into  consideration  in  determining  what 
rate  of  return  shall  be  deemed  fair.  For  under 
Section  216  the  stockholder  does  not  include  in 
the  income  on  which  the  normal  federal  tax  is 
payable  dividends  received  from  the  corporation. 
This  tax  exemption  is  therefore,  in  effect,  part  of 
the  return  on  the  investment." 

It  will  be  observed  that  the  court  specifi- 
cally classifies  taxes  as  operating  expenses 
and  holds  that  in  this  respect  federal  taxes 
are  no  different  from  states  taxes  and  in- 
come taxes  no  diff'erent  from  other  taxes. 
It  further  holds  that  while  these  taxes  are 
a  proper  deduction,  in  determining  the 
question  of  a  fair  return  upon  the  value  of 
the  property  devoted  by  the  corporation  to 
the  public  sen'ice,  the  fact  that  the  stock- 
holders are  not  required  to  include  their 
dividends  in  computing  taxable  income  for 
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the  purpose  of  the  normal  federal  income 
tax,  should  be  taken  into  consideration. 
No  method  is  suggested  as  to  how  this 
may  be  done  and  it  would  appear  a  matter 
of  extreme  difficulty  in  the  case  of  a  cor- 
poration with  numerous  stockholders. 

The  holding  would  seem  not  to  affect 
the  determination  of  net  income  for  capi- 
talization, in  reaching  assessments  in  tax 
cases,  as  in  such  cases  the  inquiry  is  as  to 
the  fair  reasonable  value  of  the  property, 
indicated  by  the  earning  power,  as  shown 
by  actual  operating  results,  and  no  ques- 
tion arises  as  to  whether  or  not  a  given 
earning  power  indicates  confiscation. 

The  definite  characterization  of  federal 
income  taxes  as  well  as  all  other  taxes  paid 
by  the  corporation  as  a  deduction  from 
gross  earnings  in  reaching  net  earnings  is 
a  distinct  recognition  of  a  claim  uniformly 
insisted  upon  by  the  corporations  in  tax 
cases,  but  which  has  at  times  been  rejected 
by  commissions  and  courts,  upon  the  no- 
tion, often  obscurely  expressed,  that  these 
charges,  which  are  specifically  imposed 
upon  the  corporation  and  paid  by  it,  are 
not  in  reality  expenses,  although  obviously 
reducing  the  sum  left  the  corporation  for 
distribution  or  for  retention  in  the  busi- 
ness. —  Galveston  Electric  Co.  v.  City  of 
Galveston,  U.  S.  Sup.  Ct.,  Apr.  10,   1922. 

Federal  Agency — Express  Company. 
— The  South  Carolina  court  held  that  the 
intangible  property  rights  of  an  express 
company,  enjoyed  under  its  contracts  with 
railway  companies,  in  the  transportation 
of  goods  were  not  destroyed  and  did  not 
cease  to  exist,  when  the  government  took 
over  the  railroads  on  Dec.  28,  1917,  and 
were  therefore  subject  to  taxation  on  Jan- 
uary 1,  1918.  It  held  further  that  such 
intangible  property  was  not  exempt  from 
taxation  because  used  during  the  year  1918 
as  an  agency  of  the  federal  government. — 
Southern  Express  Co.  v.  Spigener,  110  S. 
E.  403. 

National  Banks — Assessment  Must 
BE  IN  Form  against  the  Shareholders. 
— The  United  States  Supreme  Court  has  in 
this  case  given  a  warning  which  may  well 
be  noted  in  the  taxation  of  national  bank 
shares.  Our  observation  is  that  the  prac- 
tice is  very  common  of  disregarding  the 
governing  law  and  that  little  care  is  taken 
to   have    the   assessments    of   bank    shares 


strictly  shown  on  assessment  rolls  as  made 
against  the  shareholders.  Doubtless  this 
practice  has  grown  up  through  the  custom 
of  the  banks  of  assuming  the  tax  and  mak- 
ing no  objections  to  teclinicaliiies.  This 
custom  appears  likely  to  be  discontinued, 
judging  from  the  present  litigation  in  New 
York,  Massachusetts,  North  Dakota  and 
elsewhere,  and  the  result  of  carelessness  on 
the  part  of  assessing  authorities  is  to  be 
seen  from  the  decision  in  question. 

Acting  upon  instructions  from  the  state 
revenue  agent  of  Mississippi,  the  county 
tax  collector  entered  upon  the  rolls  of  his 
office  an  assessment  to  a  national  bank  in 
the  following  words :  "Amount  of  all  other 
personal  property  not  otherwise  mentioned, 
$174,000."  Objection  was  made  upon  the 
ground  that  the  corporation  was  assessed 
and  not  the  stockholders.  The  circuit 
court  overruled  the  objection  and  directed 
the  board  of  supervisors  to  assess  the  bank 
in  the  sum  of  $75,150,  for  the  years  1903, 
1906  and  1907,  as  escaped  property.  The 
state  supreme  court  approved  this  judg- 
ment. State  Revenue  Agent  v.  Bank,  66 
So.  407  ;  Adams  v.  Bank,  77  So.  195  ;  Bank 
V.  Adams,  85  So.  308. 

Upon  writ  of  certiorari  the  United  States 
Supreme  Court  reversed  the  judgment, 
pointing  out  that  section  5219  U.  S.  Rev. 
Stat,  prescribes  the  full  measure  of  the 
power  of  the  several  states  to  impose  taxes 
upon  national  banks  or  their  stockholders ; 
that  any  assessment  not  in  conformity  with 
that  section  is  unauthorized  and  invalid. 
It  recognized  that  the  bank  might  be  re- 
quired to  pay  the  tax  in  the  first  instance 
on  behalf  of  its  stockholders  [Home  Sav. 
Bk.  V.  Des  Moines,  205  U.  S.  503,  518), 
but  referred  to  the  decision  in  Oicenshoro 
Nat.  Bk.  V.  Orvensboro,  173  U.  S.  664, 
676,  677,  as  pointing  out  that  a  tax  levied 
upon  the  corporation,  measured  by  the 
value  of  its  shares,  was  not  equivalent  to 
one  upon  the  shareholders  in  respect  of 
their  shares. 

The  court  stated  it.s  necessity  of  pa-ssing 
upon  the  thing  actually  done  and  the  un- 
importance of  what  might  have  been  done 
under  the  statute,  holding  that  the  assess- 
ment in  question  was  against  the  corpora- 
tion and  bevond  the  power  of  the  state 
definitely  delimited  bv  section  5219. — First 
Nafl  Bank  of  Gtdfport  v.  Adams,  U.  S. 
Sup.  Ct.,  Apr.  10,  1922.    See  Bui.  Ill,  210. 
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Shares  of  Stock  as  Property —  For- 
eign Corporations  —  Discovery  as  a 
Means  of  Collection  from  Sharehold- 
ers.— The  Georgia  court  has  approved  an 
ingenious  method  of  collecting  taxes  from 
owners  of  shares,  applied  by  the  tax  author- 
ities of  a  city  who  brought  proceedings 
against  a  foreign  corporation,  having  its 
records  therein,  for  a  writ  of  discovery  to 
secure  the  names  of  stockholders  residing 
in  the  city,  for  the  purpose  of  making  as- 
sessments against  them  on  account  of  their 
shares. 

The  rare  use  of  this  writ  for  the  pur- 
pose indicated  renders  the  case  unique  and 
the  unanimous  decision  renders  it  impor- 
tant. 

A  Delaware  corporation  resisted  the 
petition  for  the  writ  upon  the  ground  that 
it  did  not  lie  in  such  cases,  and  upon  the 
further  ground  that,  in  any  event,  shares 
of  foreign  corporations  were  not  taxable 
where  the  corporation  had  property  in  the 
state  and  paid  taxes  therein,  setting  up  the 
claims  of  unjust  double  taxation  and  vio- 
lation of  due  process  and  equal  protection 
clauses  of  the  state  and  federal  constitu- 
tions and  the  uniformity  clause  of  the  state 
constitution. 

The  court,  adopting  the  text  "  For  every 
right  there  shall  be  a  remedy "  found  in 
the  Georgia  Civil  Code  §  5506,  proceeded 
to  discuss  the  question  whether  equity  was 
equal  to  the  necessities  of  the  situation 
presented  by  the  refusal  of  the  corporation 
to  comply  with  the  request  of  the  city  for 
an  inspection  of  the  stock  books  for  the 
purpose  above  indicated.  Upon  full  cita- 
tion of  the  authorities,  it  held  that  the  re- 
lief prayed  for  was  within  both  the  spirit 
and  the  letter  of  the  law  and  that  the  city 
was  entitled  to  the  writ.  Upon  petition 
for  rehearing  a  supplemental  opinion  was 
rendered  covering  this  point  in  which  ad- 
ditional authorities  were  cited  from  9  Rul- 
ing Case  Law,  p.  173,  and  from  6  Encyc. 
of  Pleading  and  Practice,  p.  766,  and  the 
petition  was  denied. 

The  discussion  of  the  suggested  uncon- 
stitutionality of  taxing  foreign  corporation 
shares  while  exempting  those  of  domestic 
corporations,  when  the  foreign  corporation 
is  taxed  in  the  state,  is  of  interest,  because 
of  its  restatement  of  the  difficulties  in- 
volved in  taxing  shares  or  in  exempting 
them,  arising  from  the  existence  of  the 
federal  system  whereby  each  state  has  only 


a  limited  jurisdiction,  which  prevents  the 
application  of  any  system  of  taxation 
which  is  wholly  free  from  some  element  of 
so-called  double  taxation,  the  holding  be- 
ing that  as  a  practical  matter,  corporation 
shares  may  be  taxed  without  offending  the 
constitutional  limitations  above  referred  to. 
This  whole  matter  is  so  much  under  present 
discussion  in  states  which  are  revising  their  ^ 
constitutions  or  introducing  new  methods 
of  reaching  intangibles,  that  it  seems 
profitable  to  quote  at  length  from  the 
opinion,  with  only  such  comment  as  will 
reproduce  the  court's  exposition  of  the 
subject. 

The  pertinent  facts  in  the  case  were  that 
the  corporation  had  total  physical  assets 
of  approximately  $3,000,000,  of  which 
fifteen  per  cent  were  located  in  the  state 
of  Georgia,  all  of  which  were  in  the  city 
of  Atlanta,  the  plaintiff  in  the  case.  The 
corporation's  claims  were  that  its  shares 
were  not  taxable,  because  it  paid  taxes  on 
its  property  in  the  city;  that  there  was  no 
significance  in  the  place  of  incorporation, 
but  that  the  only  legitimate  basis  of  classi- 
fication was  as  to  whether  or  not  a  cor- 
poration had  property  in  the  state ;  if  it 
did  and  paid  taxes  thereon,  its  shares  were 
rendered  non-taxable  by  the  constitutional 
limitations  above  referred  to.  The  court, 
after  alluding  to  these  claims,  says: 

"  Before  we  can  judge  of  the  soundness  of  t 
rule,  it  is  necessary  that  we  know  what  the  rule 
contended  for  is.  If  the  place  where  chartered  is 
immaterial,  and  the  all-controlling  question  is  the 
location  of  the  assets,  what  ratio  of  assets,  within 
and  without  the  state,  will  make  the  corporation 
domestic  or  foreign  ?  Must  all  the  assets  be 
located  within  this  state  to  classify  the  corpora- 
tion as  domestic?  Or  is  the  majority  rule  of 
democracies  sufficient  for  that  purpose?  If  either 
supposition  states  the  rule,  it  %vould  seem  that  the 
Coca-Cola  Company  is  not  domestic,  for  it  is 
agreed  that  less  than  ic;  per  cent  of  its  assets  are 
within  this  state.  Is  a  corporation,  chartered  and 
organized  in  Delaware,  having  i  per  cent  or  l5 
l)er  cent  of  its  assets  in  Georgia,  domestic  in  this 
state  so  that  its  shares  owned  here  are  exempt 
from  taxation?  If  so,  it  is  conceivable  that  such 
a  corporation  may  be  domestic  to  a  large  num- 
ber of  states  at  the  same  time,  and  also  may 
avoid  the  taxation  of  its  shares  .altogether  by  in- 
corporating in  a  state  where  it  has  neither  st(KK- 
boUlers  nor  assets,  and  by  acquiring  a  small 
amount  of  taxable  properties  in  each  of  the  states 
where  its  stockholders  may  reside.  It  is  also 
conceivable  that  the  shares  of  corporations  hav- 
ing many  millions  of  assets  may  be  largely  owned 
in  this  state  while  only  an  infinitesimal  portion 
of  the  properties  of  such  corporations  are  located 
within  the  state.     In  the  event  of  such  a  contin- 
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gency,  under  the  contentions  of  the  plaintiffs  in 
error,  the  state  would  be  restricted  to  taxing  the 
assets  to  be  found  within  its  borders,  while  the 
great  wealth  represented  bj-  the  shares  owned  in 
this  state  would  be  exempt.  In  our  opinion  the 
contention  is  unsound  and  cannot  be  sustained 
under  the  Constitution  and  laws  of  this  state. 

"  What  are  the  requirements  of  our  Constitu- 
tion and  laws?  That  all  properties,  real  and  per- 
(ional,  are  liable  to  taxation.  .  .  .  Stocks  are  prop- 
erty and  are  valuable  as  the  assets  behind  the 
shares  make  them  so.  The  brief  for  plaintiffs  in 
error  concedes  that  corporate  shares,  owned  in 
this  state,  are  subject  to  taxation  when  the  cor- 
poration is  chartered,  and  the  assets  are  all 
located  without  this  state.  That  is  to  say,  the 
shares  of  such  corporations  when  so  situated  are 
taxable  property,  and  that  it  is  the  right  and  duty 
of  the  state,  counties,  and  municipalities  to  tax 
them  when  they  are  owned  within  their  respective 
boundaries.  And  this  right  of  taxation  goes  to 
the  full  value  of  the  shares  in  the  markets.  The 
right  is  not  impaired  by  or  because  the  corpora- 
tion may  own  some  small  taxable  properties  within 
the  state.  If  so,  the  right  of  taxation  of  such 
shares,  under  the  Constitution  and  laws,  would  be 
dependent  upon  the  absence  of  corporate  assets 
from  the  state,  and  the  right  of  such  taxation 
would  be  lost  by  the  presence  of  such  assets 
within  the  state.  Such  a  scheme  of  taxation 
would  compel  the  state  to  accept  the  shadow 
when,  but  for  the  presence  of  the  shadow,  it 
would  be  entitled  to  the  substance.  Such  a  scheme 
of  taxation  would  put  it  in  the  power  of  indi- 
viduals to  defeat  the  right  of  taxation  by  shifting 
the  assets  of  the  corporation  from  one  state  to 
another,  or  by  maintaining  nominal  assets  within 
a  jurisdiction  for  that  purpose.  In  our  opinion, 
the  right  of  taxation  cannot  be  lost  in  that  way, 
but  that  the  state  has  the  right  to  tax  such  shares, 
as  well  as  the  corporate  assets,  that  may  be  found 
within  the  jurisdiction  of  the  state." 

||  The  court  then  refers  to  the  opinion  of 
Judge  Cobb  in  the  case  of  Georgia  Rail- 
road Co.  V.  Wright,  54  S.  E.  52.  as  con- 
trolling its  decision,  his  ruling  being  that 
the  legislature  had  clearly  put  shares  in 
two  classes — domestic  and  foreign — mak- 
ing the  former  exempt  and  the  latter  tax- 
able ;  that  the  location  of  the  assets  was 
Immaterial,  as  the  classification  was  based 
upon  the  residence  of  the  corporation,  a 
classification  free  from  constitutional  ob- 
jection.    The  court  proceeds : 

"  Plaintiffs  in  error  deny  that  such  a  classifica- 
tion as  indicated  above  is  authorized  by  the  laws 
•of  Georgia,  and  say  that  if  such  has  been  made, 
it  is  '  clearly  in  conflict  with  both  the  state  and 
federal  Constitutions.'  The  same  contentions 
were  made  in  the  Wright  Case,  supra,  and  the 
decision  there  made  is  adverse  to  the  plaintiffs  in 
error.  It  was  there  held  that  the  Legislature 
was  within  its  power  in  exempting  shares  of 
Georgia  corporaions  and  taxing  the  shares  of 
corporations  of  other  states ;  that  it  had  the 
power  to  tax  shares  of  domestic  corporations,  but 
was   not   required    to   do    so,    and   failing   to   ta.x 


them,  was  not,  as  against  the  owners  of  shares  of 
corporations  of  other  states,  violative  of  the  pro- 
visions of  either  Constitution." 

And  after  quoting  from  Judge  Cobb's 
opinion,  the  court  adds  : 

"  The  kind  of  double  taxation  referred  to  by 
Judge  Cobb  may  exist  with  reference  to  the 
owners  of  shares  in  corporations  of  other  states. 
If  their  shares  are  owned  in  this  state,  the  law  is 
emphatic  that  they  are  liable  for  taxation;  if 
such  corporations  own  properties  in  Georgia,  the 
statute  is  equally  mandatory  that  they  be  re- 
turned for  taxation.  Where  there  is  a  concur- 
rence of  ownership  of  properties  by  such  cor- 
poration and  an  ownership  of  its  stocks,  in  this 
state,  the  double  taxation  spoken  of  by  Judge 
Cobb  results;  but  it  is  within  the  law  and  not 
beyond  it.  If  such  double  taxation  is  unduly 
burdensome,  the  remedy  pointed  out  by  Judge 
Cobb  '  is  either  a  change  of  residence  or  a  change 
of  investment '.  Another  alternative  would  be,  to 
corporate  or  reincorporate  in  Georgia.  A  remedy 
should  not  be  sought  in  a  refusal  to  pay  lawful 
taxes.    .    .    . 

"  The  classification  in  Georgia,  whereby  the 
shares  of  certain  domestic  corporations  are  exempt 
from  taxation,  and  the  shares  of  corporritions  of 
other  states  are  liable  for  taxation,  is  based  upon 
the  assumption  that,  as  a  general  rule,  the  assets 
of  domestic  corporations  are  located  within  this 
state,  and  will  be  returned  for  taxation,  and  that 
the  assets  of  corporations  of  other  states  are 
located  without,  and  are  not  liable  for  taxation  in 
this  state.  That  there  are  exceptions  where  this 
assumption  does  not  hold  good — domestic  corpora- 
tions ha\nng  assets  without,  and  foreign  corpora- 
tions having  assets  within  the  state  —  will  not 
suffice  to  make  the  classification  unlawful,  or  ren- 
der it  violative  of  the  Constitution  of  this  state, 
or  that  the  United  States,  in  any  of  the  particu- 
lars assigned." 

These  extracts  are,  as  above  suggested, 
illuminating,  as  reflecting  the  judicial  atti- 
tude towards  the  much  discussed  matters 
of  the  relation  of  corporate  to  individual 
taxation ;  the  status  of  intangible  property 
as  a  measure  of  personal  taxation  and  the 
difficulties  surrounding  both  under  our 
federal  system.  The  court's  discussion  ap- 
pears to  clearly  indicate  the  necessity  of 
compromise  between  strict  theory  and 
practical  considerations  in  attempting  to 
adjust  the  tax  systems  of  the  individual 
states  so  as  to  avoid,  as  far  as  possible,  the 
evils  of  so-called  "double  taxation"  while 
at  the  same  time  securing  to  each  state 
revenue  from  the  owners  of  intangible 
property.  —  Coca-Cola  Co.  v.  City  of  At- 
lanta, 110  S.  E.  730. 

Corporation-  Shares  ix  Montana — 
Estoppel. — All  real  and  personal  property 
of  corporations  in  Montana  is  subject  to 
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taxation  under  the  provisions  of  the  con- 
stitution of  that  state,  and  the  taxation  of 
the  shares  of  stock  is  forbidden  when  the 
property  represented  by  such  stock  is  taxed 
within  the  state.  The  court  held  the  as- 
sessment of  the  shares  of  a  state  bank  in- 
valid, even  though  the  real  and  personal 
property  of  the  bank  was  not  taxed ;  that 
the  legislature  under  the  constitution  could 
not  exempt  the  real  and  personal  property 
of  domestic  corporations  from  taxation, 
and  hence  the  taxation  of  the  shares  in  lieu 
of  the  taxation  of  such  property  was  un- 
authorized. 

The  taxing  authorities  claimed  that  the 
bank  was  estopped  from  contesting  the 
validity  of  the  tax,  because  it  had  furnished 
the  assessors  with  the  information  necessary 
to  assess  the  shares  and  its  officers  had  ad- 
vised the  taxing  officials  to  assess  the  stock. 
The  court  held  that  there  was  no  estoppel, 
since  the  statute  compelled  the  bank  to 
furnish  the  information  under  penalties, 
and  that  the  action  of  the  officers  in 
wrongly  advising  the  assessors  was  not 
sufficient  to  estop  the  bank  from  question- 
ing the  validity  of  the  tax.  —  Union  Bank 
and  Trust  Co.  of  Helena  v.  Moore,  204 
Pac.  361. 

Situs — Intangible  Property  Held  by 
Non-resident  Trustee  for  Resident 
Life  Tenant. — The  Virginia  court  held  it 
settled  by  prior  decisions  that  where  a  resi- 
dent has  a  life  estate  in  choses  in  action 
held  in  trust  for  him  by  a  non-resident 
trustee,  such  choses  in  action  were  taxable 
in  the  state,  although  they  were  not  and 
never  had  been  within  the  state  and  the 
trustee  was  a  non-resident. 

Here  objection  was  made  because  the 
assessment  was  made  against  the  life  tenant 
and  not  against  the  trustee,  as  required  by 
the  statute.  The  court  held  that  mere 
irregularities  not  prejudicial  to  the  rights 
of  a  taxpayer  could  not  be  availed  of  to 
avoid  a  just  tax,  observing  that  it  could 
make  no  difference  to  the  life  tenant 
whether  the  tax  were  paid  by  him  or  by 
his  trustee,  and  furthermore  that  the  trus- 
tee in  this  case  was  not  within  the  juris- 
diction and  it  was  proper  to  make  the  as- 
sessment against  the  beneficiary. — Ellett  v. 
Commonwealth,  110  S.  E.  358. 

Inspection  Fees  Valid  as  Revenue 
Taxes — Interstate  Commerce  —  Sales 


OF  Petroleum  Products.  —  Certain  laws 
of  Georgia  provided  for  the  inspection  of 
petroleum  and  its  products  brought  into 
the  state  and  disposed  of  there  and  for 
inspection  fees  which  in  practice  yielded 
revenues  largely  in  excess  of  the  cost  of 
inspection.  Plaintiff,  a  foreign  corpora- 
tion, brought  suit  to  restrain  the  enfor. 
ment  of  these  laws,  based  mainly  upon  i 
claims  that  being  levied  under  the  police 
power,  they  Avere  so  excessive  as  to  be 
illegal  and  arbitrary  exactions  and  invalid 
as  violative  of  the  due  process  and  com- 
merce clauses  of  the  federal  constitution. 
A  further  claim  was  made  of  violation  of 
the  uniformity  clause  of  the  state  constitu- 
tion. The  district  court  granted  an  injunc- 
tion as  to  oils  brought  into  the  state  for 
sale  in  original  packages,  but  refused  it  as 
to  oils  brought  in  for  indefinite  storage  or 
for  sale  after  breaking  the  original  pack- 
ages (266  Fed.  577:  Bui.  VI,  160),  sup- 
porting the  severability  of  the  act  by  Rat- 
ter man  V.  W.  U.  Tel.  Co.,  m  U.  S.  411. 
The  Supreme  Court  found  it  unnecessary 
to  pass  upon  this  point  because  of  an  act 
passed  since  the  decision  below,  specifically 
removing  interstate  commerce  transactions 
from  the  operation  of  the  tax.  Duplex 
P-'fg  Press  Co.  v.  Peering,  254  U.  S.  443, 
464.  It  held  it  well  settled  that  a  state 
could  require  inspection  and  testing  of  in- 
flammable substances  found  within  its  bor- 
ders, even  when  moving  in  interstate  com- 
merce (in  the  absence  of  federal  legisla- 
tion) ;  that  as  to  such  substances  which 
have  come  to  rest  in  a  state,  inspection 
fees  may  be  imposed  as  a  source  of  general 
revenue  and  that  non-discriminatory  taxes 
may  be  imposed  upon  goods  brought  from 
another  state  and  which  have  reached  their 
destination  and  are  being  held  in  storage, 
awaiting  sale,  even  though  still  in  the  orig- 
inal packages  {Am.  Steel  6^  Wire  Co.  v. 
Speed,  192  U.  S.  500,  520,  and  that  this 
carries  with  it  the  power  to  tax  domestic 
sales  of  property  so  freed  from  interstate 
commerce,  the  fact  that  no  similar  goods 
are  produced  within  the  taxing  state,  not 
being  of  itself  sufficient  to  show  a  dis- 
crimination against  interstate  commerce, 
Askren  v.  Continental  Oil  Co.,  252  U.  S. 
444,  449. 

The  point  was  made  that  as  the  inspec- 
tion fees  were  imposed  while  the  oils  were 
still  in  the  tank  cars,  that  rendered  them 
unsupportable  on  the  strength  of  Pure  Oil 
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Co.  V.  Minnesota,  248  U.  S.  158,  as  in  that 
case  the  fees  were  not  substantially  in  ex- 
cess of  the  cost  of  inspection,  while  here 
they  were  concededly  in  excess  of  such 
cost  and  hence,  being  taxes  for  general 
revenue  purposes,  they  could  not  be  im- 
posed while  the  products  were  not  released 
from  interstate  commerce.  The  court  sup- 
ported this  contention,  holding  that  neither 
inspection  fees  nor  fees  for  revenue  pur- 
poses could  be  imposed  until  the  oils  had 
been  removed  to  storage  tanks,  but  it  in- 
terpreted the  decree  below  as  supporting 
that  view  and  as  permitting  no  interference 
with  interstate  commerce. 

Coming  to  the  objection  to  the  taxes  as 
arbitrary  and  unreasonable,  the  court  found 
no  difficulty  in  construing  the  law  as  a 
combined  inspection  and  revenue  law,  hav- 
ing the  two-fold  object  of  safeguarding 
the  purchasers  and  of  imposing  an  indirect 
tax  to  operate  upon  the  ultimate  consumers 
of  the  products  and  being  unobjectionable 
because  of  this  combination.  Grundling  v. 
Chicago,  177  U.  S.  183,  189.  It  described 
the  tax  as  an  excise  upon  domestic  sale  or 
storage,  designed  to  aifect  the  use  of  the 
products,  the  self-interest  of  the  dealer 
and  the  customs  of  the  trade  being  relied 
upon  to  "  add  the  tax  to  the  price  of  the 
product  and  thus  pass  it  on  to  the  ultimate 
consumer  —  a  method  appropriate  in  in- 
direct taxation,  and  certainly  a  not  un- 
reasonable mode  of  distributing  the  burden 
among  those  who  share  in  the  benefits," 
adding  the  observation  that  the  legislature 
intended  the  effect  of  the  tax  to  fall  upon 
the  ultimate  consumer. 
i  The  objection  based  upon  the  uniformity 
clause  of  the  Georgia  constitution  was 
readily  disposed  of  on  the  ground  that  it 
referred  only  to  advalorem  or  property 
taxes  and  not  to  excise  taxes,  as  to  which 
reasonable  classification  was  expressly  per- 
mitted. 

;  The  taxation  of  the  first  seller  only  was 
held  necessary  to  carry  out  the  intent  of 
the  legislature  that  the  ultimate  consumer 
should  bear  the  tax,  which  intent  would  be 
frustrated  if  the  tax  were  applied  to  each 
sale  successively,  as  the  cumulative  burden 
would  operate  to  curtail  wide  distribution 
and  the  diffusion  of  the  tax  desired. 

The  decree  of  the  district  court  was 
affirmed. — Texas  Co.  v.  Brotvn,  U.  S.  Sup. 
Ct.,  Apr.  17,  1922. 


Assessment  —  Power  of  Louisi.\na 
State  Board  over  Assessments  for 
Local  Purposes.  —  A  Louisiana  lumber 
company  filed  a  list  of  its  property  with 
the  parish  assessor  which  was  unverified 
and  did  not  state  the  value  of  the  property' 
as  required  by  the  statute.  The  assessor 
made  an  assessment  of  the  property  which 
was  approved  by  the  parish  board  of  re- 
view. Thereafter,  at  the  direction  of  the 
state  board  of  affairs,  the  assessor  increased 
the  assessment,  without  notice  to  the  com- 
pany. The  company  sought  to  have  the 
assessment  annulled  as  a  basis  for  the  levy 
of  taxes  for  parish  purposes,  claiming  lack 
of  notice.  The  court  upheld  the  claim  on 
the  ground  that  the  assessor  had  no  author- 
ity to  increase  an  assessment  for  parish 
purposes  without  notice  and  that  the  direc- 
tion of  the  state  board  of  affairs  to  make 
the  increase  was  without  effect  as  to  parish 
taxes,  as  the  power  of  that  board  with  re- 
spect to  assessments  for  such  taxes  was 
merely  advisory.  The  court  further  held 
that  the  company  was  not  estopped  be- 
cause of  its  failure  to  file  a  list  in  the  form 
required  by  the  statute,  on  the  ground  that 
estoppel  did  not  apply  when  the  validity 
of  an  assessment  was  in  question. — Loimi- 
ana  Long  Leaf  Lumber  Co.  v.  Vines,  90 
So.  660. 

Horizontal  Increase — Notice,  Suffi- 
ciency OF.  —  An  Illinois  county  board  of 
review  made  a  horizontal  increase  of  thirty 
per  cent  in  all  of  the  assessments  of  a  city 
after  giving  notice  by  mail  as  required  by 
statute.  The  increase  was  objected  to  by  a 
taxpayer,  upon  the  ground  that  the  statute 
authorizing  such  increase  was  unconstitu- 
tional, as  violating  the  due  process  clause, 
because  personal  notice  to  each  taxpayer 
was  not  provided  for  and  that  the  record 
failed  to  show  the  concurrence  of  a  major- 
ity of  the  board  to  the  equalization  made. 
The  court  held  that  personal  notice  was 
not  required  in  order  to  give  the  reviewing 
body  authority  to  equalize  assessments  and 
that  the  statutory  requirement  of  notice  to 
at  least  fifty  taxpayers  was  a  reasonable 
notice.  Concerning  the  claim  that  the 
record  did  not  show  the  concurrence  of  a 
majority  of  the  board  to  the  equalization, 
the  coiirt  said  that  all  of  the  members 
made  the  affidavit  required  to  be  attached 
to  the  completed  assessments,  which  was 
sufficient  and  it  was  not  necessary  that  the 
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minutes  showinj^  the  vote  of  each  member 
be  placed  in  evidence. — People  ex  rel.  Bra- 
cher  V.  Onis.  \5->  N.  E.  787. 

Franchises  —  Board's  Action  Not 
Reviewable.  —  A  corporation  doing  butii- 
ness  in  California  sought  to  recover  certain 
taxes  paid  by  it  on  its  franchises,  claiming 
that  the  taxes  were  void,  because  the  legis- 
lature had  not  provided  a  method  of  as- 
sessment, although  the  constitution  required 
a  method  to  be  provided ;  that  there  was 
no  actual  assessment,  but  that  the  board  of 
equalization  merely  fixed  the  taxes  which 
it  thought  the  corporation  should  pay  and 
allowed  a  clerk  to  figure  the  assessment. 
The  court  upheld  the  taxes,  upon  the 
ground  that  under  the  constitution  it  was 
permissible  for  the  legislature  to  commit 
to  the  board  of  equalization  the  duty  of 
ascertaining  the  franchise  value  and  that 
as  there  was  no  proof  that  the  board  did 
not  determine  the  franchise  value  in  a 
legitimate  way,  it  would  not,  in  the  ab- 
sence of  evidence  that  the  assessment  was 
fraudulently,  or  mistakenly  made  or  that 
an  improper  method  was  pursued,  disturb 
the  assessment. — Utah  Construction  Co.  v. 
Richardson,  203  Pac.  401. 

Leasehold,  Value  of.  —  In  a  proceed- 
ing to  assess  a  mortgage  recording  tax, 
based  upon  the  value  of  mortgagor's  tan- 
gible property  in  New  York,  as  compared 
with  all  its  tangible  property  everywhere 
covered  by  the  mortgage,  a  controversy 
arose  as  to  the  value  of  a  leasehold.  Mort- 
gagor had  erected  a  large  office  building 
upon  the  land  which  under  the  lease  was 
to  be  the  property  of  the  lessor  at  the  ter- 
mination of  the  lease,  which,  with  re- 
newals, had  a  possible  term  of  eighty-one 
years.  The  tax  commission  valued  the 
leasehold  at  the  cost  of  the  building  erected 
by  the  mortgagor  tenant,  less  depreciation 
charged  against  it.  The  court  held  this 
erroneous ;  that  all  the  pertinent  factors 
should  have  been  considered  as  shown  by 
the  terms  of  the  lease,  as  well  as  the  net 
annual  return  to  the  mortgagor  and  the 
probable  permanency  of  such  return  dur- 
ing the  life  of  the  lea.se.  —  People  ex  rel. 
U.  S.  Rubber  Co.  v.  Knapp,  133  N.  E.  429. 

Collection  —  Special  Delinquent 
Collector.  —  The  Mississippi  state  reve- 
nue agent  sought  to  collect  a  twenty  per 


cent  commission  from  a  county  lax  collec- 
tor on  a  large  number  of  delinquent  state 
and  county  taxes,  the  collection  of  which 
he  claimed  was  the  result  of  his  activities. 
It  appeared  that  he  caused  an  examination 
to  be  made  of  the  books  of  the  fiscal  officers 
of  the  county  and  sent  a  letter  to  the  de- 
linquent taxpayers,  demanding  the  payment 
of  taxes  to  him.  The  county  tax  collector  ^ 
refused  to  recognize  the  state  revenue 
agent,  claiming  that  he  was  actively  en- 
gaged in  the  collection  of  the  taxes  and 
continued  to  collect  them.  There  was  no 
testimony  showing  that  any  of  the  delin- 
quent taxes  were  paid  because  of  the  notices 
of  the  revenue  agent.  The  court,  after 
reviewing  the  statutes,  held  that  the  pri- 
mary duty  of  collecting  taxes  rested  upon 
the  county  tax  collector,  and  when  he  was 
actively  attempting  to  collect  taxes  and 
they  were  paid  to  him,  the  revenue  agent 
could  not  claim  that  they  were  paid  be- 
cause of  his  investigations ;  and  that  as  the 
revenue  agent  could  only  collect  delinquent 
taxes  by  suit,  it  was  not  proper  to  consider 
the  question  whether  the  collection  of  the 
taxes  in  question  was  the  result  of  his 
activities,  since  they  were  not  the  coercive 
activities  covered  by  the  statute. — Robert- 
son V.  Shelton,  90  So.  83. 

Exemption  —  Federal  Land  Bank, 
Mortgages. — The  Alabama  court  has  de- 
cided an  interesting  question,  not  hereto- 
fore before  the  courts.  The  Alabama 
Revenue  Act  of  1919  fixes  a  "privilege 
or  license  "  tax  as  a  condition  precedent  to 
the  recording  of  a  mortgage  or  other  in- 
strument mentioned  therein.  This  tax  is 
in  addition  to  the  recording  fee  and  is 
based  or  graduated  upon  the  consideration 
expressed  in  the  instrument.  The  federal 
land  bank  of  New  Orleans  offered  a  mort- 
gage for  record  in  Montgomery  county, 
Alabama,  tendering  the  recording  fee. 
The  recording  officer  refused  to  receive 
and  file  the  mortgage,  because  the  bank 
would  not  pay  the  privilege  or  license  tax 
of  fifteen  cents  on  each  one  hundred  dol- 
lars of  the  indebtedness  secured  by  the 
mortgage.  The  bank  brought  mandamus 
proceedings  to  compel  the  recording  of  the 
mortgage,  and  the  writ  being  awarded  by 
the  lower  court,  an  appeal  was  taken  by 
the  probate  judge  to  the  state  supreme 
court. 

The  court  reversed  the  judgment,  hold- 
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ing  that  the  requirement  was  a  proper  ex- 
ercise of  state  sovereignty  for  a  privilege 
offered  by  the  state,  which  must  be  com- 
plied with  by  anyone  desiring  to  exercise 
the  privilege ;  it  was  not  an  advalorem 
tax  but  a  tax  on  the  privilege  of  obtaining 
the  protection  afforded ;  it  was  not  com- 
pulsory upon  the  bank  to  record  the  mort- 
gage, but  was  optional,  and  the  tax  only 
applied  where  the  option  was  exercised. 
Such  a  requirement  was  held  to  be  law- 
fully imposed  upon  the  federal  land  bank 
in  question,  even  though  the  Federal  Farm 
Loan  Act  (U.  S.  Stat,  at  L.,  Vol.  39,  Sec. 
26,  p.  37)  declares  the  mortgages  issued 
thereunder  to  be  instrumentalities  of  the 
federal  Government  and  that  they  shall  be 
exempt  from  state  taxation.  The  court 
held  that  this  exemption  applies  only  to 
property  or  advalorem  taxes  and  not  to 
the  tax  in  question ;  that  it  could  not  con- 
ceive of  an  intent  on  the  part  of  Congress 
to  authorize  the  use  of  the  records  of  the 
respective  states  by  the  federal  land  banks 
for  registration  without  the  pajonent  of 
the  record  or  privilege  tax  exacted  of  all 
others. 

The  court  relied  upon  the  authority  of 
Pocahontas   v.    Commonwealth ^    73    S.    E. 


446,  and  of  an  opinion  by  Attorney  Gen- 
eral Garland  (Opinions  of  Atty.  Gen.,  Vol. 
18,  p.  491),  dealing  with  a  somewhat  simi- 
lar statute  of  Virginia. 

The  fact  that  the  Alabama  law  was 
conceded  to  exempt  mortgages  from  ad- 
valorem tax,  thus  seemingly  intending  to 
impose  this  privilege  tax  as  a  substitute  for 
advalorem  tax  on  the  mortgage,  was  held 
to  be  immaterial  in  this  case,  as  the  mort- 
gage was  exempt  under  the  federal  act,  so 
that  the  payment  of  the  recording  tax  was 
optional  in  any  event. 

The  tendency  of  the  United  States  Su- 
preme Court  to  disregard  the  designation 
given  a  tax  by  a  state  and  to  consider  its 
practical  effect,  makes  one  question  the 
soundness  of  this  decision,  for  the  tax  is 
clearly  in  addition  to  the  recording  fee  and 
would  seem  to  be  in  effect  a  burden  upon 
a  federal  instrumehtality  as  a  practical 
matter.  The  sole  reliance  upon  the  op- 
tional nature  of  the  transaction  would  also 
appear  likely  to  be  questioned,  when  the 
almost  essential  need  of  recording  in  the 
actual  conduct  of  its  business  by  the  fed- 
eral agency  is  considered.  —  Crossland  v. 
Federal  Land  Bank,  Ala.  Sup.  Ct.,  Mch. 
1922. 
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opinion,  and  legislative  and  administrative 
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Association,  including  the  current  volume  of 
Proceedings,  and  one  year's  subscription 
to  the  Balletin,  $5.00.  Back  volumes  of 
the  Proceedings  and  non-current  issues  of 
the  Bulletin,  so  far  as  available,  may  be 
secured  upon  application  to  the  Secretary. 

Address  orders  and  inquiries  to  A.  E. 
Holcomb,  Secretary,  195  Broadway,  New 
York,  N.  Y. 
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THE  MINNEAPOLIS  CONFERENCE 
General  Invitation 

It  should  be  understood  that  our  confer- 
i  ences  are  absolutely  open  to  all  interested 
j  in  the  subject  and  that  we  cordially  invite 
1  attendance   and    participation   by    anyone, 

whether  a  member  of  the  association  or  a 
,  delegate  or  not.     Doubtless,  definite  benefit 

will  be  secured  from  those  not  familiar 
j  with  the  work  of  the  association  and  thus 
I  in  no  way  limited  by  expressions  or  action 

at  previous  conferences. 


The  voting  upon  resolution?  is  necessar- 
ily confined  by  the  by-laws  of  the  associa- 
tion to  official  delegates,  representing 
states,  territories  or  possessions,  provinces, 
universities  and  state  associations  of  char- 
tered public  accountants. 

The  officials  of  these  units  will  welcome 
information  of  those  interested,  who  may 
thus  receive  recognition  as  official  dele- 
gates. The  discussion,  however,  is  abso- 
lutely unlimited  except  by  time  and  the 
customary  rules  of  procedure. 

It  is  possible  at  this  time  to  announce 
some  of  the  details  of  the  conference,  de- 
signed to  afford  assistance  to  those  plan- 
ning to  attend  and  to  indicate  as  far  as 
possible  the  scope  of  the  program. 

The  Time 

The  conference  will  open  on  Monday 
evening,  September  18,  and  extend  to  Fri- 
day afternoon,  with  sessions  morning, 
afternoon  and  evening,  subject  to  consoli- 
dation of  topics  as  may  be  found  possible. 

The  opening  session  is  as  usual  an  im- 
portant one,  as,  aside  from  the  customary 
greetings  from  the  Governor  of  the  state, 
opportunity  will  be  afforded  for  organiza- 
tion and  for  renewal  of  acquaintances.  It 
is  therefore  highly  desirable  that  there  be 
a  full  attendance  at  this  session. 

Local  Arrangements 

A  local  committee  on  arrangements  ha.s 
been  appointed  and  is  actively  engaged  in 
promoting  plans  for  the  entertainment  of 
the  delegates  and  their  families.  They 
wish  it  understood  that  especial  attention 
will  be  given  the  ladies,  who  have  in  the 
past  added  so  materially  to  the  pleasure 
and  success  of  the  conferences. 

This  committee  is  headed  by  our  good 


270 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


[Vol.  VII 


friend  Mr.  H.  J.  Burton  of  Minneapolis, 
who  will  be  assisted  by  the  following 
gentlemen : 

Mr.  C.  T.  Moffatt,  Minneapolis. 

Mr.  Al.  P.  Erickson,  Minneapolis. 

Mr,  Frank  L,  Olson,  Minneapolis. 

Mr.  G.  L.  Fort,  Minneapolis. 

Mr,  W.  L.  Harris,  Minneapolis. 

Mr.  N.  A.  Nelson,  Secretary,  Minne- 
sota Tax  Commission,  St.  Paul. 

Headquarters  and  Hotels 

The  Radisson  Hotel  has  been  selected 
as  headquarters.  The  rates,  of  course,  de- 
pend upon  the  character  of  accommoda- 
tions desired,  but  may  be  approximated 
from  the  following  schedule,  based  upon 
occupancy  by  one  person : 

Rooms  with  running  water    $2.50 

Rooms  with  running  water  and  toilet  2.75  to  $3.00 
Rooms  with  private  bath  3.00  and  up 

There  are,  of  course,  numerous  other 
excellent  hotels  available,  among  which 
may  be  mentioned  the  Curtis,  the  Dyck- 
man,  the  West  and  the  Andrews. 

Mr.  N.  A.  Nelson,  Secretary  of  the 
Minnesota  Tax  Commission,  St.  Paul, 
Minnesota,  will  render  assistance  in  secur- 
ing  reservations,    if    desired.      In  making 


application,  care  should  be  taken  to  ex- 
plain fully  the  kind  of  accommodations 
desired ;  the  number  in  the  party  and  their 
names,  with  time  of  expected  arrival  and 
departure. 

Transportation 

Little  is  to  be  added  to  what  was  con- 
tained in  the  May  Bulletin  as  to  trans- 
portation. As  there  suggested,  plans  for 
travelling  in  parties  may  readily  be  made 
by  using  the  state  tax  offices  as  "  clearing 
houses "  for  getting  the  members  in  the 
various  states,  who  contemplate  making  the 
trip,  in  touch  with  one  another.  In  addi- 
tion, it  seems  possible  for  the  state  taxing 
officials  of  a  given  state  to  arrange  for 
meeting  the  delegation  of  an  adjoining 
state,  en  route. 

The  proposal  outlined  in  the  May  Bul- 
letin for  making  the  trip  from  the  East 
and  South  via  the  Great  Lakes  Transit 
Company's  steamers  between  Buffalo  and 
Duluth,  may  be  favored  by  some  members, 
while  others  may  prefer  the  all-rail  trip, 
via  the  New  York  Central  and  Chicago 
and  Northwestern  Railroads,  using  special 
cars  as  may  be  required. 
•  The  schedules  are  as  follows : 


Rail  and  Steamer 


Leave  Boston  (N.  Y.  C.) 
"       New  York     " 


6  :  00  P.  M.  Sept.  13. 

8  :  00  P.  M.  " 

"        "  9 :  30  P.  M.  "  " 

"   (D.  L.&W)   8:30  P.M.  "  " 

"   (L.Valley)    8:  10  P.M.  "  " 

Buffalo    (Steamer)         9:30  A.M.  "  14, 

Cleveland       "  11:00  P.M.  "  14, 

Detroit  "  ii:ooA.  M.  "  15, 

Duluth  (No.  Pacific)    i  :  20  P.  M.  "  18, 


Arrive  Buffalo   7 :  40  A.  M.  Sept.   14. 
«  "        7 :  OS  A.  M.     " 

"  "        8 :  2^  A.  M.      "        " 

"  "        7 :  30  A.  M.      " 

"        7  :  59  A.  M.      " 

"  Duluth  7 :  30  A.  M.  Sept.  18. 

"  Minneapolis  6 :  45  P.  M.  Sept.  18. 


Through  railroad  and  steamer  fare 
f meals  on  steamer  included)  from  Boston, 
$74.32;  New  York  (N.  Y.  C),  $72.22, 
(D.  L.  &  W.),  $70.62.  Berths  and  state- 
room fares  extra,  according  to  accommo- 
dations. 

All  Rail 

Leave  Chicago   (C.  &  N.  W.)    10:00  P.   M.  Sept. 

17,  Arrive  Minneapolis  11:00  A.  M.  Sept.  18. 

Leave  New  York    (N.  Y.  C.)   5:30  P.   M.   Sept. 

16,  Arrive  Chicago  4:00  P.  M.  Sept.  17. 

Boston  cars  will  be  held  at  Albany  and  at- 
tached to  the  New  York  train.) 

Leave  Chicago  (C.  A  N.  W.)    10:00  P.   U.  Sept. 

17,  Arrive  Minncapolii  11  :  00  A.  If.  Sept.  18. 


Through  railroad  fare  from  Boston,. 
$51.39;  from  New  York,  $52.97. 

Full  details  as  to  trains  and  accommo- 
dations may  be  obtained  from  the  follow- 
ing representatives : 

W.  B.  Riddle,  Gen.  Agt.  Gt.  Lakes  Transit 
Crp'n,  299  Broadwa)',  New  York  City. 

Neil  Mooney,  Asst.  Gen.  Pass.  Agt.  N.  Y.  C. 
R.  R.  Co..  Grand  Central  Terminal,  New  York 
City. 

F.  G.  Fitz-Patrick.  Gen.  Agt.  C.  &  N.  W.  R.  R., 
280   Broadway,  New  York  City. 

The  Secretary  will  be  in  touch  with 
these  officials  to  assist  in  making  the  ar- 
rangements and  will  be  glad  to  render  any 
assistance  to  member*  which  may  be  de- 
sired. 
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Rates 

Unless  one  contemplates  a  longer  trip 
and  will  stop  over  at  Minneapolis  en  route, 
the  regular  full-fare  rates  will  apply.  Ap- 
plication has  been  granted  for  so-called 
"  convention  "  rates  which  are  conditioned 
upon  at  least  250  using  them.  This  plan 
requires  one  to  return  by  the  same  route 
used  in  going  and  provides  a  rate  of  a  fare 
and  one-half.  The  person  pays  the  full 
fare  going  and  receives  a  certificate  signed 
by  the  Secretary,  entitling  him  to  one-half 
fare  returning.  A  special  circular  will  be 
sent  to  the  members  giving  further  details. 

The  convention  rate  will  not  apply  to 
the  rail  and  steamer  trip. 

The  Program 

Following  recent  practices,  the  effort 
will  be  to  afford  abundant  opportunity  for 
general  discussion  from  the  floor  and  this 
plan  will  be  facilitated  this  year  by  the 
unusual  number  of  committee  reports  to  be 
presented,  giving  occasion  for  full  discus- 
sion. 

The  following  outline  of  what  we  hope 
to  accomplish,  with  specific  references  to 
matters  deemed  fixed  at  this  time,  is  sub- 
mitted tentatively,  subject  to  later  revision 
as  occasion  requires. 

The  notes  and  comments  are  offered 
with  the  purpose  of  possibly  suggesting 
lines  of  thought  as  to  the  various  topics 
and  references  which  may  serve  to  stimu- 
late the  active  discussion  which  is  so 
greatly  to  be  desired. 

First  Session,  Monday  Evening,  Sept.  18 

As  usual,  this  session  will  be  devoted  to 
organization,  appointment  of  committees 
and  to  addresses  of  welcome  by  the  Gov- 
ernor   of    Minnesota    and    others.      It    is 

!  also  planned  to  summarize  briefly  a  Review 
of  Recent  Tax  Legislation  and  Constitutional 
Changes,  prepared  by  Mr.  William  E.  Han- 
nan,  Legislative  Reference  Librarian,  New 
York  State  Library.  This  summary  will 
serve  to  bring  to  the  attention  of  the  dele- 

.  gates  matters  in  which  they  may  be  especi- 

j  ally  interested. 

Tuesday  Morning,  Sept.  19 

I      1.  Discussion  of  Tax  Limitations  and  mat- 
j  ters  related  particularly  to  Minnesota  and  ad- 
joining states,   by  J.    G.   Armson,   member 
Minnesota  Tax  Commission. 


2.  Comments  on  the  Conditions  and  Prob- 
lems encountered  in  overhauling  the  Taxation 
System  of  a  State,  by  Charles  ^L  Du'cher, 
Member  Special  Tax  Commission  of  Iowa. 

These  problems  are  largely  common  to 
many  states  and  their  discussion  from  the 
standpoint  of  one  state  will  suggest  com- 
parison with  experiences  in  the  states  of 
New  York,  Pennsylvania,  Maryland,  Wash- 
ington, Oregon,  Michigan,  and  Utah,  in 
which  states  special  commissions  are  at 
present  engaged  in  similar  investigations. 

3.  The  Taxation  of  Natural  Resources,  by 
George  Vaughan  of  Arkansas. 

Mr.  Vaughan's  recent  consideration  of 
this  important  and  somewhat  novel  devel- 
opment in  classification  for  tax  purposes 
will  furnish  important  suggestions  for  dis- 
cussion and  elaboration.  His  article  in 
the  May  Bulletin  will  sen^e  to  aid  in  the 
discussion  to  follow  the  paper. 

Tuesday  Afternoon,  Sept    19 

L  Canadian  Tax  Problems 

The  location  of  the  conference  this  year 
has  assured  us  of  valuable  aid  from  our 
Canadian  members,  several  of  whom  will 
be  present.  Messrs.  Donley  and  Clark  of 
the  Manitoba  Tax  Commission  and  Deputy 
Minister  of  Municipal  Affairs  Smith  and 
Munro  Cameron  of  the  Saskatcliewan 
Assessment  Commission  will  be  present,  as 
well  as  Professor  MacGibbon  of  Alberta, 
Solicitor  to  the  Treasury  White  of  To- 
ronto, and  others. 

2.  West  Virginia  Sales  Tax 

Tax  Commissioner  William  S.  Hallanan, 
who  explained  this  novel  tax  last  year  at: 
Bretton  Woods,  will  tell  us  how  it  has 
worked  during  the  first  year  of  operation. 
Many  will  be  glad  to  have  his  observa- 
tions and  suggestions,  in  view  of  the  wide 
interest  in  the  general  subject. 

Tuesday  Evening,  Sept.  19 

Forestry  Taxation 

Presentation  of  tlie  Report  of  the  Com- 
mittee of  the  Association,  by  Professor 
Fred  R.  Fairchild  of  Yale  University, 
Chairman.  This  will  be  followed  by  dis- 
cussion, and  from  present  indications,  this 
will  be  lively. 

This  is  one  tax  reform  at  least  which 
does    not    involye    immediate    increase    in 
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revenue,  hut  the  reverse.  Its  popularity, 
however,  on  that  account  does  not  appear 
to  he  remarkahly  evident. 

Wednesday  Morning,  Sept.  20 
Taxation  of  Public  Utilities 

Presentation  of  the  Report  of  the  Com- 
mittee of  the  Association,  by  Hon.  Fred- 
er/ck  M.  Davenport,  Chairman. 

Senator  Davenport  is  the  "  live  wire " 
in  New  York  taxation.  The  report  of  the 
legislative  committee  of  which  he  is  chair- 
man has  doubtless  been  widely  read.  It 
indicates  the  situation  in  New  York,  and 
which  may  exist  elsewhere.  At  a  hearing 
before  his  committee,  one  railroad  man 
stated  that  the  taxes  represented  106  per 
cent  of  the  road's  receipts.  Most  of  the 
street  railways  in  New  York  City  are  in 
the  hands  of  a  receiver.  Under  these  con- 
ditions it  will  certainly  be  interesting  to 
have  the  conclusions  of  this  committee. 

The  entire  session  will  be  devoted  to  a 
discussion  of  the  subject. 

Wednesday  Afternoon,  Sept.  20 

1.  Report  of  the  Oommittee  of  the  Associa- 
tion on  the  Apportionment  between  states  of  the 
taxes  on  Mercantile  and  Manufacturing  Busi- 
ness, by  Carl  S.  Lamb  of  Pittsburgh, 
Chairman. 

From  items  appearing  in  the  public 
press,  it  would  appear  that  there  is  a  gen- 
eral lack  of  income  to  apportion,  but  in 
view  of  the  wide  extension  of  this  method 
of  taxation,  it  will  be  agreed  that  there 
must  be  some  one  best  method  for  deter- 
mining the  fair  tax  in  a  given  state  and  for 
avoiding  the  present  unsatisfactory  situa- 
tion, which  often  involves  serious  and  un- 
just duplication  of  taxes  on  the  same  in- 
come or  property. 

2.  The  Valuation  and  Assessment  of  Capital 
Stock,  by  Fred  T.  Field  of  Boston. 

This  subject,  not  heretofore  specifically 
treated,  is  one  of  great  importance  and 
difficulty  in  many  states,  not  only  in  con- 
nection with  corporation  property  and 
franchise  taxes,  but  perhaps  more  so  in  the 
administration  of  inheritance  taxes.  The 
numerous  factors  entering  into  the  prob- 
lem of  valuing  the  stock  of  corporations 
are  well  known  and  their  discussion  by  one 
so  thoroughly  experienced  as  Mr.  Field, 
coming    from   the   home    of   the    "  close " 


corporation,  will  be  highly  illuminating. 
The  subject  has  of  late  taken  on  added 
importance  by  the  introduction  of  the  fed- 
eral capital  stock  and  estates  taxes. 

Wednesday  Evening,  Sept.  20  ^ 

1.  Address  by  Samuel  Lord,  President  of  the 
National  Tax  Association. 

No  comment  is  needed  to  indicate  the 
value  of  this  item.  The  long  and  faithful 
services  rendered  by  Mr.  Lord  to  his  state, 
to  this  association  and  to  the  cause  of  tax 
reformation  are  fully  recognized  by  all. 
Whatever  he  says  will  be  highly  instruc- 
tive and  interesting. 

2.  Tax  Exempt  Securities,  by  L.  T.  Mc- 
Fadden,  Chairman,  Banking  and  Currency 
Committee,  House  of  Representatives. 

The  almost  universal  condemnation  of 
the  present  situation,  whereby  income  tax 
laws,  federal  and  state,  are  largely  nulli- 
fied, and  state  property  tax  laws  similarly 
affected,  by  the  rapid  accumulation  of  "tax 
free  "  securities,  has  finally  resulted  in  a 
definite  movement  toward  an  ultimate 
remedy.  The  Resolution  now  pending, 
while  it  bears  the  name  of  Judge  Green, 
may  be  credited  largely  to  the  efforts  of 
Mr.  McFadden,  who  has  long  been  indus- 
triously promoting  the  reform.  It  is  there- 
fore most  appropriate  that  he  should  de- 
scribe the  legislative  situation  as  it  stands 
at  the  date  of  the  conference  and  outline 
the  further  steps  to  be  taken. 

Doubtless  the  position  of  the  opponents 
of  the  amendment  should  be  carefully  ex- 
amined and  discussed.  The  pathway  of 
any  constitutional  amendment,  under  the 
present  public  attitude,  is  bound  to  be  diffi- 
cult, regardless  of  its  merits,  and  some 
comprehensive  plans  for  the  promotion  of 
this  one  should  be  considered. 

The  text  of  the  pending  Resolution  was 
printed  in  the  May  Bulletin,  and  will  fur- 
nish a  basis  for  the  discussion  to  follow 
the  address. 

Thursday  Morning,  Sept.  21 

State  Income  Taxation  as  related  to  Property 
Taxation  and  Classified  Property  Taxes. 

The  early  work  of  these  conferences  was 
largely  devoted  to  the  promotion  of  con- 
stitutional freedom  in  taxation,  whereby 
the  general  property  tax  might  hQ  supple- 
mented by  classified  property  taxes  on  in- 
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tangibles,  to  relieve  the  excessive  burden 
on  realty.  Later  the  income  tax  appeared. 
It  is  now  apparent  that  some  review  of  the 
operation  of  these  reforms  is  desirable. 
Income  taxes  have  been  introduced  with- 
out, in  some  instances,  consideration  of  the 
function  of  those  taxes  and  without  regard 
for  their  relation  to  the  existing  taxes. 
Some  confusion  is  appearing,  both  in  prac- 
tice and  in  the  attitude  of  the  advocates 
of  recent  changes.  A  somewhat  compre- 
hensive summary  of  recent  experiences 
with  both  income  and  classified  property 
taxes  may  well  be  helpful. 

No  special  addresses  are  contemplated, 
but  it  is  planned  to  secure  a  wide  discus- 
sion, in  which  the  practical  administrators 
of  income  tax  laws  will  be  asked  to  present 
concrete  criticism  of  our  "  model  "  income 
tax  act  and  of  existing  laws,  designed  per- 
haps to  advise  what  should  not  be  at- 
tempted, rather  than  what  should.  The 
present  status  of  classified  taxes  may  also 
well  be  discussed. 

The  following  questions,  among  others, 
are  submitted  as  subjects  for  consideration 
and  discussion. 

The  function  of  an  income  tax — its  place  in  a 
system  of  taxation. 

How  far  it  should  supplant  property  taxation 
and  how  far  supplement  it. 

Whether  there  is  any  inherent  injustice  or 
fundamental  objection  to  taxing  property  and 
also  including  income  from  property  in  a  per- 
sonal income  tax. 

How  far  it  is  possible  to  combine  a  business 
tax  with  a  personal  income  tax,  if  at  all. 

Should  the  real  estate  tax  be  affected  by  the 
income  tax,  except  of  course  as  the  latter  may 
tend  to  absorb  some  of  the  increased  expenditures. 

Should  the  tangible  personal  property  tax  be 
continued  at  the  rates  imposed  on  real  estate. 

Should  intangible  property  be  taxed  with  an 
income  tax  in  force  ;  if  so,  at  what  rates. 

Thursday  Afternoon,  Sept.  21 

1.  How  lederal  Tax  Laws  are  Made,  by  Dr. 
T.  S.  Adams. 

Many  have  wondered  how  they  are  made 
and  all  are  perhaps  agreed  that  they  are 
fearfully  and  wonderfully  made.  If  any- 
one knows,  Dr.  Adams  does.  He  could 
probably  tell  us  some  things  that  would 
make  our  hair  curl,  and  we  are  inclined  to 
think  that  he  may  do  so.  It  is  worth 
taking  a  chance,  if  you  come  to  the  confer- 
ence, to  hear  this  one  address. 


2.  Bank  Taxation. 

The  solution  of  the  puzzling  situation 
in  the  tax  systems  of  many  states,  caused 
by  the  famous  Richmond  Decision,  dis- 
cussed at  the  last  conference,  is  no  nearer 
than  it  was  then.  The  amendment  to  the 
Revised  Statutes,  now  pending  in  Congress 
and  shown  elsewhere  in  this  issue  of  the 
Bulletin,  will  hardly  be  accepted  as  af- 
fording relief  from  the  existing  situation. 
Extensive  litigation  is  dragging  through 
the  courts.  Unpaid  taxes  are  piling  up 
and,  more  serious  still,  a  back-fire  of  opin- 
ion unfavorable  to  a  just  settlement  is  ac- 
cumulating. Under  these  conditions  it  has 
seemed  desirable  to  the  officers  of  this 
association  to  appoint  a  committee  of  its 
members,  to  consider  and  report.  It  is  in- 
tended to  secure  the  services  of  the  most 
experienced  officials  and  others,  whose 
recommendations  may  place  their  report 
beyond  any  suggestion  of  bias  or  unfair- 
ness. 

The  discussion  of  this  report  will  pro- 
vide a  highly  important  feature  of  the 
conference. 

Thursday  Evening,  Sept.  21 

Report  of  the  Oommittee  of  the  National  Tax 
Association  on  Inheritance  Taxation,  by  W.  B. 
Belknap  of  Kentucky,  Chairman. 

This  report  will  be  the  culmination  of 
intensive  study  and  investigation  by  the 
chairman,  to  whom  the  association  owes 
a  deep  debt  of  gratitude.  No  subject  of 
taxation  is  more  steeped  in  injustice,  if  not 
disgrace,  amounting  almost  to  a  public 
scandal.  It  used  to  be  important  for  one 
to  select  with  care  his  place  of  abode,  but 
it  now  seems  important  to  be  more  careful 
of  the  place  of  death.  The  fact  that  the 
real  victim  of  the  operation  of  the  present 
conglomeration  of  death  taxes  is  not  pres- 
ent to  protest  is  perhaps  the  reason  for  the 
situation.  It  is  to  be  hoped  that  the  re- 
port of  this  committee  will  serve  to  compel 
definite  and  sustained  attention  to  and 
correction  of  the  present  unsatisfactory 
fonditions. 

Friday  Morning,  Sept.  22 

1.  Eeport  of  the  Committee  of  the  National 
Tax  Association  on  the  Taxation  of  Migratory 
Live  Stock,  by  William  Bailey  of  Utah, 
Chairman. 
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The  subject  of  this  report  is  of  great 
interest  to  many  of  the  large  Western 
states.  Its  presentation  and  subsequent 
discussion  will  pave  the  way  to  an  equi- 
talilc  adjustment  of  the  administrative 
and  le;;al  problems  involved. 

2.  Limitations  on  Expenditures  and  Taxes. 

It  was  originally  planned  to  secure  a 
committee  report  on  this,  perhaps  the  most 
popular  subject  now  occupying  the  atten- 
tion of  the  public  mind.  All  taxes  are 
odious  ;  reduction  in  taxes  is  divine  !  The 
great  problem  is  how  to  accomplish  reduc- 
tions, and  to  this  problem  it  is  hoped  that 
the  association  may  apply  itself  in  the 
immediate  future. 

At  this  conference  it  is  designed  to  in- 
troduce some  brief  remarks,  intended  to 
line  up  the  methods  of  approach  and  bring 
the     problem     within     practical     bounds. 


Meanwhile,  a  committee  will  be  formed 
to  function  along  the  lines  brought  out  in 
the  general  discussion. 

Friday  Afternoon,  Sept.  22 

At  this,  the  closing  session,  the  com- 
mittee on  resolutions  will  report;  the  an- 
nual meeting  of  the  National  Tax  Asso- 
ciation will  be  held  and  miscellaneous 
unfinished  business  transacted,  as  time  will 
permit.  The  officers  earnestly  desire  a  full 
attendance  at  this  session.  The  resolutions 
should  go  out  only  after  full  discussion, 
and  only  those  should  be  adop'.ed  which 
carry  the  weight  of  a  practically  unani- 
mous vote.  The  time  given  the  conference 
is  valuable,  and  this  request  should  appear 
reasonable,  when  it  is  considered  that  the 
work  of  the  sessions  is  in  a  way  "  signed 
and  sealed  "  by  the  resolutions  adopted. 


SAMUEL  T.  HOWE 


President  Lord's  Telegram  to  the  Kansas 
Tax  Commission 

"The  death  of  Judge  Howe  will  sadden 
the  hearts  of  every  member  of  the  National 
Tax  Association.  No  member  was  held  in 
higher  esteem  and  none  more  worthy.  His 
unusual  grasp  of  economic  subjects,  his 
sincerity  and  his  rare  good  judgment  made 
him  a  tower  of  strength  to  the  association 
and  won  for  him  a  place  in  its  ranks  that 
"vvill  be  hard  to  fill.  He  has  done  much  to 
advance  the  cause  of  tax  reform  not  only 
in  his  own  state  but  throughout  the  Union, 
and  the  entire  nation  is  his  debtor. 

Please  convey  to  his  family  the  sympathy 
of  the  officers  and  members  of  the  associa- 
tion, for  all  of  whom  I  feel  authorized  to 
speak.  We  share  both  their  .sorrow  and 
their  loss." 

Editorial  from  the  Topeka  "  Capital " 

Few  public  men  in  Kansas  were  better 
known  in  every  part  of  the  state  than  the 
distinguished  chairman  of  the  State  Tax 
Commission  who  had  held  that  important 
office  continuously  from  its  creation  fifteen 
years  ago  and  who  more  than  all  others  is 
to  be  credited  with  the  excellent  adminis- 
tration of  the  full-value  assessment  law  of 
the  state.     In  one  year  the  assessed  ralua- 


tion  of  property  in  Kansas  was  increased 
by  more  than  a  billion  dollars,  and  for 
fourteen  years  the  full-valuation  principle 
has  been  fairly  well  maintained,  thanks  to 
the  work  of  the  State  Tax  Commission. 

Samuel  T.  Howe's  peculiar  qualifica- 
tions for  this  work  were  widely  recognized 
throughout  the  United  States  and  Canada, 
and  after  holding  responsible  offices  in  the 
National  Tax  Association  he  was  unani- 
mously elected  its  president  some  years  ago. 
Among  students  of  taxation  over  the  coun- 
try he  was  recognized  and  known  as  a 
leader  and  an  authority. 

Mr.  Howe  was  notable  for  his  calm, 
judicial  and  disinterested  mind.  He  was  a 
man  without  prejudices  or  bias.  His  own 
personal  interest  had  no  weight  whatever 
in  the  consideration  of  public  interests  and 
welfare.  He  was  public-spirited  and  pro- 
gressive Avithout  radicalism,  open-minded 
without  being  susceptible  to  emotional  in- 
fluences in  forming  his  opinions.  His  dis- 
cussions even  of  principles  which  he  earn- 
estly supported  were  dispassionate,  always 
rational,  and  he  avoided  clap-trap  or 
demagogy  as  he  would  avoid  disease.  His 
appeals  in  behalf  of  mea.sures  of  tax  refonn 
which  he  brought  forward  were  models  of 
argument  and  statement,  but  in  his  rela- 
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tions  with  legislatures  and  the  public  he 
was  content  to  lay  the  facts  and  arguments 
before  them  for  their  decision,  and  some 
of  the  most  important  suggestions  that  he 
made  year  after  year  failed  to  win  popular 
support.  This  is  true  of  the  tax  amend- 
ment of  the  constitution,  of  his  advanced 
views  on  the  inheritance  tax  and  of  his 
plan  of  a  state  income  tax.  In  the  admin- 
istration of  tax  laws  everybody  gave  way 
to  him  and  acknowledged  his  authority, 
and  the  influence  of  his  statements  and 
.opinions  in  the  gatherings  of  tax  officials 
of  counties  and  townships  of  the  state  was 
nearly  always  decisive. 

It  is  the  state's  misfortune  that  the  tax 
amendment  which  will  sooner  or  later 
necessarilv  be  adopted  was  not  put  into 
effect  while  he  was  chairman  of  the  State 
Tax  Commission  could  have  directed  the 
readjustments  it  is  intended  to  bring  about. 
But  the  official  reports  and  the  addresses 
and  papers  of  Mr.  Howe  on  problems  of 
state  taxation  during  the  years  that  he 
served  Kansas  so  faithfully  and  efficiently 
are  models  for  those  who  will  come  after 
"him.  It  is  no  exaggeration  of  the  value  of 
"his  public  service  to  say  that  there  is  no 
man  to  take  his  place  or  perpetuate  the 
great  prestige  that  he  gave  the  office  he 
held. 


BANK  TAXATION 


The  suspense  is  over !  Newspaper  ad- 
vices indicate,  as  we  go  to  press,  that  the 
House  Banking  and  Currency  Committee 
"has  approved  a  report  of  its  subcommittee, 
recommending  that  Section  5219,  U.  S. 
Bevised  Statutes,  be  amended  to  read  as 
follows : 

"Sec.  5219.  That  nothing  herein  shall  prevent  all 
ihe  shares  in  any  association  from  being  included 
in  the  valuation  of  the  personal  property  of  the 
owner  or  holder  of  such  shares  in  assessing  taxes 
imposed  by  authority  of  the  State  within  which 
■the  association  is  located,  but  the  legislature  of 
each  State  may  determine  and  direct  the  manner 
and  place  of  taxing  all  the  shares  of  national 
tanking  associations  located  within  the  State, 
subject  to  the  following  restrictions : 

I  (a).  That  the  tax  imposed  shall  not  be  at  a 
.greater  rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  the  individual  citizens  of 
such  State  coming  into  competition  with  the  bu'^i- 
ness  of  national  banks,  (b)  That  in  any  State 
where  a  tax  in  lieu  of  a  property  tax  is  assessed 
Tipon  the  net  income  derived  from  such  other 
•  moneyed  capital,  such  State  may  in  lieu  of  a  tax 


on  the  shares,  impose  upon  the  bank  an  income 
tax,  assessed  upon  the  net  income  of  the  bank, 
but  such  tax  shall  not  be  at  a  greater  rate  than 
is  assessed  on  the  net  income  of  such  other 
moneyed  capital. 

2.  That  the  shares  of  any  national  banking 
association,  owned  by  non-residents  of  any  State, 
shall  be  taxed  in  the  city  or  town  wlu-re  the 
bank  is  located  and  not  elsewhere.  Nothing 
herein  shall  be  construed  to  exempt  the  real 
property  of  associations  from  either  State,  county 
or  municipal  taxes  to  the  same  extent,  according 
to  its  value,  as  other  real  property  is  taxed. 

3.  That  the  provisions  of  section  5219  of  the 
Revised  Statutes  of  the  United  States  as  hereto- 
fore in  force  shall  not  prevent  the  legalizing, 
ratifying,  or  confirming  by  the  States  of  any  tax 
heretofore  paid,  levied,  or  assessed  upon  the 
shares  of  national  banks,  or  the  collecting 
thereof,  to  the  extent  that  such  tax  has  been  or  is 
in  accord  with  the  provisions  of  paragraph  i  of 
this  section  :  Provided,  That  this  shall  not  apply 
to  taxes  attempted  to  be  levied  before  January  i, 
1917." 

It  will  be  seen  that  this  amendment  falls 
far  short  of  meeting  the  suggestions  of  the 
tax  commissioners,  as  shown  in  the  form 
of  amendment  adopted  at  their  Washing- 
ton conference  and  printed  in  the  January 
Bulletin.  This  form  leaves  the  Richmond 
decision  in  full  force  and  requires  the  ap- 
plication of  the  general  property  tax  or  of 
the  classified  tax  on  intangibles  to  bank 
shares,  or  in  lieu  thereof,  of  income  taxes 
to  the  bank's  income,  at  the  rates  applied 
to  personal  incomes,  as  the  entire  tax  upon 
banks.  The  suggestion  seems  likely  to  meet 
emphatic  dissent  from  the  taxing  officials 
and  from  those  who  are  seeking  to  build 
up  equitable  tax  laws,  a  difficult  under- 
taking if  one  species  of  property  is  re- 
quired to  be  given  special  treatment. 

ARIZONA  BUDGETARY  REFORM 

Budget  Secretary  Bacchus  of  Arizona 
supplies  interesting  information  as  to  some 
practical  and  effective  efforts  which  have 
been  made  in  that  state  towards  economy 
and  efficiency  in  state  administration  and 
economies  in  appropriation  procedure.  He 
writes  as  follows: 

"  The  Special  Session  of  the  Fifth  Ari- 
zono.  Legislature  pa.'^sed  some  financial 
legislation  that  may  be  of  interest. 

The  Fiscal  Code  does  these  things: 

1 — Standardizes  appropriation  accounts. 

2 — Only  one  state  fund,  except  the  per- 
manet  funds  as  prescribed  by  the  organic 
law. 

3 — No  idle  or  dormant  funds. 
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4 — Standardizes    investment    of    perma-  Numerous  otlier  small  increases  and  re- 

nent  funds.  ductions  were  made  in  departments,  where 

5 — Expenditures  for  capital  investment  the   work   warranted   such  an  increase  or 

delayed  until  money  is  in  the  treasury.  reduction." 

6 — No   agency    can   expend   more    than 

one-fourth    of    its    appropriation    in    any  THE  LEAGUE  OF  NATIONS  COM- 

liscal  quarter,  balances  carried  over.           '  MITTEE  ON  TAXATION 

7— All  balances  to  revert  at  the  end  of  p^j.  ^^^^^  ^^^-^^  the   League  of   Nations 

nscai  year.  1^^^  ^^^^  interested  in  the  problem  of  in- 

8— Appropriation  Bill  shows  the  entire  ternational   public  finance,   and   especially 

amount  of  money  to  be  used  by  the  state.  jj,    ^^,^    controversial    question    of    double 

9— Repeals    one    hundred    seventy-nme  taxation.     The   International  Chamber  of 

continuing  and  special  appropriations.  Commerce  held   a  meeting   in   London   in 

Probably  the  most  notable  feature  of  the  June,  1921  to  consider  the  question.  Since 
new  financial  code  was  the  abolition  of  the  then  several  additional  meetings  have  been 
innumerable  special  or  continuing  appro-  held,  and  at  the  last  meeting  on  March  1st, 
priations.  One  department  had  four  such  1922,  held  in  Paris,  the  seat  of  the  Inter- 
appropriations  and  expended  approximately  national  headquarters,  the  committee  on 
$350,000  a  year,  and  '  the  sky  was  the  double  taxation  of  the  International  Cham- 
limit  '.  Practically  no  thought  had  been  ber  of  Commerce  requested  the  finance 
given  this  department  liy  foi-mer  legisla-  committee  of  the  League  of  Nations  to 
tures  inasmuch  as  it  did  not  request  any  take  up  the  matter  and  to  consider  the  ad- 
appropriation.  However,  all  of  its  appro-  visability  of  calling  an  international  con- 
priations  were  repealed  and  it  was  found  ference  or  series  of  interstate  conference", 
that  greater  efficiency  and  a  higher  stand-  The  committee  further  reported  that  it 
ard  of  work  could  be  obtained  with  a  "^^'^s  inviting  the  national  committees  of 
$92,000  appropriation,  instead  of  four  fifteen  countries  of  the  International 
continuing  authorities  amounting  to  over  Chamber  of  Commerce  to  submit  concrete 
$350,000.^      Furthermore,    the    legislature  P^^ns. 

will  be  more  careful  in  making  future  ap-  I"  the  meantime,  the  finance  committee 
propriations.  inasmuch  as  they  will  have  ^^  ^^^  League  of  Nations  had  already  de- 
the  entire  amount  to  appropriate  instead  ^^^^^  to  take  up  the  matter  and  resolved 
of  one-third,  the  other  two-thirds  being  to  submit  the  entire  question  to  a  corn- 
continuing  and  open  authorities.  mittee  of  four  experts.    The  experts  chosen 

I  wish  to  call  your  attention  to  the  fact  ^^'^^^^  -^i^  Tosiah  Stamp,  to  represent  Eng- 

that  no   state  agency,  which   includes  the  ^^""^^  Professor  and  Senator  Luigi  Einaudi, 

institutions,  normal  schools  and  university,  to  represent  Italy,  Dr.   G.   W.  J.  Bruins, 

can   expend   more   than   one-fourth    of   its  ^^  the  Rotterdam  University  of  Commerce, 

appropriation  in  any  one  quarter  without  ^^^  °"^  ^f  the  five  economic  experts  at  the 

the  approval  of  the  governor  and  auditor  "Brussels  conference  in    1920.   to  represent 

jointly.     Under  this  control,  future  emer-  The  Netherlands,  and  Professor  Edwin  R. 

gency    and    deficiency   appropriations   will  ^-  ^eligman,  of  Columbia,  to  represent  the 

be  eliminated.  United  States..     The  terms  of  reference  to 

By  the  enactment   of    the    Fiscal    Code  the  committee  are  as  follows : 

and   the   General   Appropriation    Bill,    the  (1)     What    are    the    economic     conse- 

Rtate  tax  rate  will  be  reduced  thirty-three  quences  of  double  taxation  from  the  point 

and  one-third   per  cent  as  compared  with  of  view : 

the  tax  levy  for  1921.  These  savings  were  1— of  the  equitable  distribution  of  bur- 
made   by  the   economies   practiced   by   the  dens. 

departments  this  fiscal  year  and  by  reduc-  2— of  interference  witli  economic  inter- 

tions  in  the  following :  course    and    with    the    free    flow   of 

University    ^.^Sj.^oo  Capital. 

Norm.il   .Schools     20,000  --r           \.    ^         .       .                1 

Vocational    Education    2=;8,ooo  .    '"   ^^'"^^    ^'^^<^"^    ^^^    ^'^^^^    consequences 

Prison  Labor    60.000  similar  in  the  difi"eront  types  of  cases  com- 

^^f^ct*    20,000  monly  described  as  double  taxation. 
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(2)  Whether  any  general  principles  can 
be  formulated  as  the  basis  for  an  inter- 
national convention  to  remove  the  evil 
consequences  of  double  taxation,  or  whether 
conventions  should  be  made  between  par- 
ticular countries,  limited  to  their  own  im- 
mediate acquirements;  and,  in  the  latter 
alternative,  whether  such  particular  con- 
ventions can  be  so  framed  as  to  be  capable 
ultimately  of  being  embodied  in  a  general 
convention. 

(3)  How  far  the  principles  of  existing 
arrangements  for  avoiding  double  taxation, 
whether  between  independent  nations  (e.  g. 
the  Rome  Convention)  or  between  the 
component  portions  of  a  federal  state,  are 


capable  of  application  to  new  international 
convention. 

(4)  Whether  or  to  what  extent  a  remedy 
can  be  found  in  an  amendment  of  the  taxa- 
tion system  of  each  individual  country,  in- 
dependently of  any  international  agree- 
ment. 

(5)  To  what  extent  the  Conventions  on 
the  subject  of  double  taxation  should 
establish  an  international  control  to  pre- 
vent fraudulent  claims. 

The  so-called  committee  of  experts  has 
begun  its  work  and  there  has  already  been 
a  considerable  interchange  of  material  and 
correspondence.  It  is  hoped  that  a  report 
may  be  made  in  the  course  of  the  year. 


TAX  EXEMPTIONS  AS  CONTRACTS 


E.   H.   HARRIMAN 
Washington,  D.  C. 


Contracts  for  tax  exemption  have  been 
sustained  by  the  United  States  Supreme 
Court  ever  since  the  decision  of  Chief  Jus- 
tice Marshall  in  New  Jersey  v.  Wilson,  7 
Cranch  164.  The  reasoning  of  that  de- 
cision is  discussed  in  16  Illinois  Law  Re- 
view 575.  The  question  of  the  validity  of 
such  contracts  is  a  question  of  public 
policy,  and  the  public  policy  hitherto  an- 
nounced by  the  courts  has  been  in  favor 
of  such  contracts.  Investors  seeking  securi- 
ties usually  inquire  whether  the  securities 
are  exempt  from  taxation.  There  are  many 
cases,  however,  of  securities  which  are  at 
present  tax-exempt,  which  are  not  pro- 
tected by  a  contract  for  tax  exemption. 
The  exemption  of  federal  securities  from 
state  taxation  does  not  rest  on  a  contract 
between  the  state  and  the  investor  that  the 
security  should  not  be  taxed,  but  simply  on 
a  constitutional  rule  that  excludes  such 
securities  from  the  taxing  power  of  the 
states.  The  exemption  of  state,  and  mu- 
nicipal securities  from  the  federal  income 
tax  does  not  rest  on  any  contract  between 
the  United  States  and  the  investor,  but 
simply  upon  the  exemption  by  federal  legis- 


lation of  such  securities  from  the  federal 
income  tax.  Whether  a  change  in  such 
legislation  would  be  possible  depends,  in 
the  first  instance,  on  the  construction  given 
to  the  Sixteenth  Amendment,  and  in  the 
second  instance,  on  a  possible  modification 
of  that  amendment.  In  order  to  fall  within 
the  doctrine  of  New  Jersey  v.  Wilson, 
there  must  be  an  agreement  between  the 
investor  and  the  taxing  authority  for  the 
exemption  claimed.  Legislation,  whether 
by  statute  or  constitutional  provision,  grant- 
ing any  tax  exemption,  is  not  necessarily 
part  of  the  contract  between  the  taxing 
authority  and  the  investor.  It  follows, 
therefore,  that  in  describing  the  tax-exempt 
security,  the  exemption  should  be  described 
as  follows : 

a.  "  Exempt  by  contract  from  the  fol- 
lowing taxes :" 

b.  "  Exempt  by  present  legislation  from 
the  following  taxes:" 

It  is  believed  that  of  existing  tax  exemp- 
tions, a  large  portion  belong  rather  to  the 
second  than  to  the  first  of  the  two  classes 
above  described. 


278 


BULLETIN  OF  THE  NATIONAL  TAX  ASSOCIATION 


[Vol.  VII 


EQUALIZATION  IN  FLORIDA 

From  Remarks  of  State  Equalizer  M.  L.  D»wson  at  the  Annual  Convention  of  County  Commissioners 


Mr.  Chairman,  and  gentlemen:  I  am 
grateful  to  your  president  and  to  my  friend 
Judge  Wilkinson  for  the  honor  which  he 
has  conferred  upon  me  by  his  invitation  to 
talk  to  you  this  morning  upon  the  subject 
of  taxation  and  on  the  recently  adopted 
state  equalizing  law. 

I  shall  try  to  repay  his  confidence  and 
your  patience  by  being  as  brief  as  the 
nature  of  the  subject  will  permit. 

Perhaps  no  law  that  has  been  passed  in 
years  has  been  so  generally  misunderstood, 
misrepresented  and  severely  criticized  be- 
cause it  was  misunderstood,  as  this  law, 
which  was  passed  for  the  sole  purpose  of 
placing  our  tax  system  on  a  fair  and  honest 
basis  for  the  purpose  of  protecting  the 
honest  taxpayer  from  having  to  carry  the 
burdens  that  ought  to  be  carried  by  the 
dishonest  tax-dodger. 

The  tax  problem,  as  you  know,  is  the 
most  important  and  complex  of  all  the 
problems  of  modem  government. 

THE  POWER  TO  TAX 

The  power  to  tax  is  and  always  has  been 
the  power  to  destroy,  and  upon  a  just  and 
wise  solution  of  it  depends  not  only  the 
welfare  but  the  prosperity  and  the  happi- 
ness of  all  the  people,  and  the  very  exist- 
ence of  the  government  itself. 

It  is  the  foundation  upon  which  free 
government  rests,  and  it  makes  no  differ- 
ence what  sort  of  superstructure  is  built, 
unless  the  foundation  is  strong  and  endur- 
ing, the  whole  structure  must  ultimately 
disintegrate  and  collapse. 

DUTY  OF  EVERY  CITIZEN 

It  does  not  make  any  difference,  either, 
what  natural  advantages  a  .state  may  have, 
she  cannot  car\'e  out  her  rightful  destiny 
without  a  system  of  wi.sely  conceived  and 
impartial  and  fearlessly  executed  laws, 
which  we  call  government ;  in  other  words, 
organized  society  cannot  hold  together 
"without  government,  and  government  can- 
not function  without  cash.  It  is,  therefore, 
equally  the  duty  of  every  citizen  to   con- 


tribute to  the  support  of  the  government 
under  which  he  lives  and  the  benefits  of 
which  he  enjoys,  in  proportion  to  his 
ability. 

The  tax-dodger  who  deliberately  shirks 
his  duty  to  his  government  in  time  of  peace 
is  no  better  than  the  deserter  and  the 
slacker  in  time  of  war. 

It  is  also  true  that  public  revenue  shall 
be  spent  wisely,  economically  and  in  a 
business-like  way,  and  that  the  burden  of 
taxation  should  press  with  equal  and  exact 
force  upon  every  citizen  alike.  How  does 
this  well-recognized  principle  of  sound 
government  square  with  conditions  which 
are  universally  conceded  to  exist  today  in 
Florida? 

ILLUSTRATIONS  OF  INEQUALITIES 

There  are  in  nearly  every  precinct,  vil- 
lage, city,  township  and  county  in  the 
state,  and  between  counties,  inequalities  in 
the  valuation  of  real  and  personal  property 
of  the  same  classes  and  subject  to  practi- 
cally the  same  conditions  that  are  intoler- 
able in  a  government  that  guarantees  to 
every  citizen  equal  opportimity  under  the 
law. 

From  investigations  which  I  have  already 
made  —  and  I  have  hardly  yet  started  to 
cover  the  state  as  it  ought  to  be  covered — 
I  am  convinced  that  at  least  a  fourth  of  the 
citzens  of  Florida  are  pajnng  no  taxes,  and 
that  another  fourth  are  paying  on  assessed 
valuations  that  have  no  relation  whatever 
to  real  valuations. 

Recently,  in  one  small  city  in  Florida, 
$1,500,000  worth  of  personal  property  was 
added  to  the  tax  roll  as  a  result  of  a  de- 
mand by  outraged  citizens  for  an  investi- 
gation of  the  conceded  gross  inequalities 
in  that  county. 

I  know  of  one  county  that  this  season 
produced  over  a  million  boxes  of  citrus 
fruit  and  has  a  valuable  industry  in  its 
trucking  business,  and  yet,  on  the  tax  rolls 
for  that  entire  county,  there  only  appears 
fifteen  horses  and  mules.  I  know  of  an- 
other   county    where    real    estate    changed 
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hands  for  $20,000  within  the  last  few 
months  that  had  been  on  the  tax  books  for 
years  at  $300;  and  another  case  where  a 
mill  owner  purchased  $30,000  worth  of 
standing  timber  and  cut  it  and  sold  it  and 
moved  away  his  mill  without  paying  a  cent 
of  taxes.  Another  case,  where  a  prominent 
citizen  refused  $10,000  for  his  range  stock 
and  not  one  head  of  which  was  listed  on 
the  tax  rolls.  Another  case  where  a  man 
is  now  paying  $1,800  taxes  on  real  estate 
in  one  county  who  owns  real  estate  in  an- 
other county  that  he  paid  exactly  the  same 
price  for,  and  on  which  he  is  only  paying 
$140  in  taxes.  Another  county,  where 
property  within  the  last  six  months  has 
changed  hands  for  $85,000  and  was  on 
the  tax  books  for  less  than  $1,000.  An- 
other county,  where  the  comptroller  showed 
more  than  1,200  automobiles  and  the  tax 
books  300,  and  I  could  go  on  with  similar 
illustrations  until  this  convention  ad- 
journed. 

BE.ARING   THE  ENTIRE  BURDEN 

It  must,  therefore,  be  evident  to  you  and 
to  others  whose  minds  are  open  to  the 
truth  that  if  all  the  property  in  the  state 
were  fairly  valued  and  that  which  is  escap- 
ing taxation  be  listed  on  the  tax  books  that 
the  millage  could  not  only  be  reduced  but 
that  the  taxes  which  are  now  being  paid  by 
the  honest  taxpayer  would  also  be  reduced 
and  tax  inequalities  equalized.  This  is  all 
that  the  equalizing  law  was  intended  to  do 
or  has  tried  to  do. 

DEMANDS  FOR  HONEST  T.^XATION 

For  a  long  time  there  was  an  insistent 
demand  from  the  people,  who  were  tired 
of  bearing  the  burden  of  their  own  taxes 
and  also  the  taxes  of  the  tax-dodger,  for 
some  legislative  relief. 

In  response  to  that  demand,  the  last 
legislature  passed  the  state  equalizing  law, 
■with  which  you  are  familiar,  for  the  pur- 
pose of  providing  a  department  to  assist 


in  bringing  more  closely  together  the  tax 
assessors  and  the  boards  of  county  commis- 
sioners so  that,  in  time,  by  a  friendly  ex- 
change of  views,  the  personal  and  real 
valuation  for  taxable  purposes  could  be 
standardized  and  the  tax  inequalities  now 
existing  could  be  ironed  out  and  elimi- 
nated, and  that  an  equally  fair  and  busi- 
nesslike system  could  be  substituted  for  the 
old,  illegal,  unconstitutional  and  unfair 
methods  of  taxation. 

CONSTITUTIONAL   PREROGATIVES 

The  law  was  not  passed  for  the  purpose, 
and  does  not  undertake  to  infringe  in  any 
particular,  the  constitutional  rights  of  the 
tax  assessors  of  the  boards  of  county  com- 
missioners. 

I  have  never  felt  that  the  tax  equalizing 
department  was  in  any  way  antagonistic 
or  ought  to  be  antagonistic  to  the  assessors 
or  the  boards  of  county  commissioners. 
On  the  contrary,  I  have  recognized  from 
the  beginning  that  this  department  should 
work  in  perfect  harmony  with  the  one 
single  aim  in  view,  namely  to  give  Florida 
an  honest  and  equal  tax  system. 

Of  course.  I  realize  that  frequently 
there  will  be  honest  differences  of  opinion 
between  the  tax  assessors  and  commission- 
ers and  myself  regarding  valuations,  but 
these  differences  can  be  easily  discussed 
and  settled  in  an  amicable  way  so  as  to 
leave  no  unkind  memories  behind  them. 

Now.  my  friends,  permit  me  to  say,  in 
conclusion,  those  of  us  who  do  our  full 
duty  fearlessly  and  honestly  will  doubtless 
be  criticized  by  those  who  do  not  under- 
stand the  new  law%  but  we  should  bear 
these  criticisms  patiently.  The  time  will 
come  when  the  people  will  understand  the 
law  and  what  we  are  trying  to  do  for  them, 
and  our  reward  will  then  be  the  gratitude 
of  the  people  for  a  great  public  .service 
rendered  to  the  state,  whose  history  and 
traditions  are.  I  am  sure,  as  dear  to  you 
as  they  are  to  me. 
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THE  VALUATION   OF  PUBLIC  UTILITIES  FOR 

TAXATION 

EDMUND  J.   BRABANT 
Public  Utility  Statistician,  Wisconsin  Tax  Commission,  Madison,  Wis. 

Presented  before  the  Wisconsin  Gas  Association  ami  the  Wisconsin  Electrical  Association, 
Milwaukee,  Wis.,  March  23,  1922 


INCREASES  IN  TAXES  OF  PUBLIC   UTILITIES 

In  view  of  the  fact  that  gas,  electric, 
and  street  railway  companies  are  paying 
in  taxes  approximately  25%  of  their  net  in- 
come which  would  otherwise  be  available 
for  interest  and  dividends,  the  subject 
naturally  has  some  interest  to  a  gathering 
of  this  kind.  In  1910  these  companies  paid 
in  taxes  $548,500.  For  the  year  1921  they 
were  called  upon  to  pay  $2,473,000— 4>^ 
times  as  much  as  in  1910. 

The  two  main  factors  which  contribute 
to  the  increase  are : 

1.  Increase   in  number  and  value   of 
such  plants; 

2.  Increase  in  rates  of  taxation. 

The  total  assessed  valuation  increased  from 
$58,749,635  in  1910  to  $117,503,422  in 
1921.  The  average  rate  of  taxation  has 
increased  from  .01125  in  1910  to  .02106 
in  1921. 

From  the  standpoint  of  public  utility 
operators,  taxes  constitute  one  of  the  costs 
of  doing  business.  They  are  expense  which 
necessarily  must  be  added  to  the  charge  to 
the  consumer,  and  if  they  cannot  be  so 
passed  to  the  consumer,  they  are  deducted 
from  the  return  going  to  the  investor  in 
such  property.  If  this  item  could  be  elimi- 
nated, service  could  in  many  instances  be 
supplied  at  considerably  reduced  rates.  In 
1920  the  average  revenue  received  by  gas 
companies  per  thousand  cubic  feet  of  gas 
sold  was  $1.20.  Of  this  sum  8.73  cents, 
or  7.29%,  went  for  taxes.  The  average 
revenue  received  by  electric  light  com- 
panies per  kilowatt  hour  was  2.20  cents, 
and  the  tax  charged  on  this  was  .1425 
cents,  or  6.48%.  If  this  charge  could  be 
dispensed  with,  some  companies  which  are 
now  operating  with  little  or  no  profit  could 
be  made  to  pay  fair  returns. 

The  question  is  sometimes  asked,  "  What 
is  the  use  of  taxing  public  utilities  at  all 


if  the  facts  are,  as  commonly  stated,  that 
the  public  pays  the  tax?  Is  not  this  the 
same  thing  as  taking  money  out  of  one 
pocket  and  putting  it  into  the  other?" 
The  answer  to  this  question,  however,  is 
quite  obvious  to  anyone  who  will  give  the 
matter  a  little  thought.  Even  in  com- 
munities where  the  widest  use  is  made  of 
the  service  offered  by  the  utility,  there  re- 
mains a  large  proportion  of  the  tax-paying 
public  who  make  little  or  no  use  of  it. 
Then  it  must  be  remembered  that  rural 
communities  do  not  have  as  a  rule  an  op- 
portunity to  obtain  service.  So  that  if  this 
property  were  exempted  from  taxation,  the 
deficiency  caused  by  such  exemption, 
which  would  have  to  be  met  by  increased 
taxation  of  other  property,  would  fall 
upon  all  taxpayers,  user  and  non-user 
alike.  In  my  opinion  all  public  utilities 
should  be  taxed,  including  municipally- 
owned  utilities.  The  failure  to  charge 
taxes  against  a  consumer  in  the  case  of 
municipal  utilities  is  unfair  to  all  other 
taxpayers  who  are  unable  to  obtain  service. 
I  do  not  mean  to  insinuate  that  public 
utility  interests  generallv  are  advocating 
exemption  of  such  properties  from  taxa- 
tion. We  do,  however,  hear  a  great  many 
protests  from  companies  who  are  suffering 
under  the  present  system.  A  very  common 
complaint  runs  something  like  this :  "  We 
are  satisfied  that  we  must  pay  taxes,  and 
we  want  to  pay  our  share,  but  we  think 
that  we  are  paying  more  than  our  share. 
Our  taxes  keep  jumping  every  year,  and  it 
is  often  impossible  to  meet  operating  ex- 
penses, let  alone  pay  interest  charges  or 
dividends.  Is  not  the  state  in  fact  ham- 
pering progress,  discouraging  industry, 
initiative,  and  thrift  in  levying  such  high 
taxes  against  public  utilities?  As  soon  as 
we  add  a  little  new  property,  extend  our 
lines,  or  purchase  new  cars,  you  proceed 
to  fine  us  for  it.  If  the  rate  commission 
gives  us  an  increase   in  rates  so  that  we 
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may  be  enabled  to  pay  a  fair  return  to  in- 
vestors, the  tax  collector  steps  in  and  takes 
a  large  slice  of  it.  Is  it  the  purpose  of 
the  state  to  discourage  the  public  utility 
industry?  Investors  are  not  putting  their 
money  into  a  class  of  business  which,  on 
the  one  hand,  is  limited  as  to  possible  re- 
turn, and  on  the  other,  is  exposed  under 
the  guise  of  taxation  to  unlimited  robbery? 
Why  should  they?  In  any  other  line  the 
state  makes  no  attempt  to  limit  the  return 
whether  it  be  507c  or  500%  instead  of  a 
bare  73^%  or  8%." 

This  is  an  argument  against  all  taxa- 
tion. The  purpose  of  taxation  is  to  secure 
revenue  sufficient  to  carry  on  governmental 
operations.  It  must  be  recognized  that  the 
problem  of  distribution  of  the  burden  is  a 
difficult  and  complex  one.  It  is  a  recog- 
nized principle  that  every  citizen  should 
contribute  to  the  burden  according  to  his 
ability.  It  is  also  deemed  to  be  good 
policy  for  a  government  to  encourage  thrift 
on  the  part  of  the  individual  so  that  more 
capital  may  be  available  to  assist  in  future 
production,  and  also  to  prevent  people 
from  becoming  public  charges  or  a  burden 
to  others.  There  is,  of  course,  truth  in 
the  complaint  that  the  tax  paid  is  a  tax 
on  thrift,  industry,  and  initiative,  but  this 
is  largely  true  of  all  taxes.  If  by  taxing 
ignorance,  sloth,  and  poverty  you  could 
eliminate  them,  it  might  be  worth  trying, 
but  what  revenue  could  be  expected  by  so 
doing?  The  greater  the  success  of  such  a 
system,  the  less  revenue  would  be  obtained. 

It  must  be  admitted  that  taxes  are  high. 
They  are  always  too  high.  What  is  worse, 
they  keep  going  higher.  I  have  here  a 
table  showing  the  tax  levies  in  this  state 
from  1872  to  date.  This  table  will  be 
found  on  page  1 24  of  the  report  of  the  tax 
commission  for  the  year  1920.  It  shows 
that  in  1880  the  total  tax  levy  for  all  pur- 
poses, state,  county,  and  local,  was  $9,080, 
418.  In  1900— that  is,  20  years  later — 
the  total  levy  was  $19,376,442  ;  that  is,  it 
had  doubled  during  that  period.  The  tax 
levy  for  1920  was  $96,276,677,  twice  as 
much  as  for  1916,  three  times  as  much  as 
for  1912,  and  five  times  the  levy  of  1900. 
Taxes  in  1920  were  more  than  ten  times 
what  they  were  in  1880,  while  the  popula- 
tion of  the  state  had  merely  doubled  in  the 
same  period.  To  put  it  in  another  way, 
government   cost   each    individual   in    this 


state  in  1880,  $6.92,  and  in  1920,  $36.58. 
This,  of  course,  omits  all  federal  taxation. 
Unfortunately,  the  increases  are  not  evenly 
spread  between  different  years.  That  is, 
in  1919  the  increase  over  the  previous  year 
was  377o-  On  top  of  this  in  1920  there 
was  another  increase  of  24%.  We  are 
now  enjoying  what  may  be  called  a  lucid 
interval,  the  increase  of  1921  over  1920 
being  but  1%.  The  average  rate  appli- 
cable to  public  utilities  for  the  year  1922 
will  be  $21.16  per  thousand,  while  in  the 
year  1921  it  was  $21.06  per  thousand. 

The  tax  commission  is  not,  of  course, 
responsible  for  levying  taxes.  This  is  a 
matter  which  rests  upon  school  district 
authorities,  town,  city,  village,  and  county 
officers,  and  the  legislature.  The  tax  com- 
mission is,  however,  responsible  for  valua- 
tions put  upon  the  property  of  public 
utilities  which  it  assesses,  and  must  be  held 
accountable  to  the  owners  and  operators  of 
these  properties  and  to  the  public  for 
valuations  in  accordance  with  law  and 
equity. 

The  support  for  the  activities  of  the 
state  government  is  derived  largely  from 
taxes  paid  by  these  companies.  There  has 
been  no  levy  upon  the  general  property  of 
the  state  for  state  purposes  since  1913. 
Mill  taxes  paid  to  the  state  treasurer  for 
education  and  highways,  while  often 
spoken  of  as  state  taxes,  are  not  in  fact 
used  by  the  state  government.  The  state 
merely  administers  these  funds  for  and 
distributes  them  to  the  local  units.  The 
classes  of  companies  valued  and  assessed 
by  the  tax  commission  with  the  amounts  of 
valuation  and  taxes  on  each  for  the  year 
1921  are  as  follows: 

ASSESSMENTS   AND  TAXES — PUBLIC  SERVICE 
CORPORATIONS,    I92I 

Valuation  Taxes  @ 

.02To638g 

Railroads    $345.559,ooo  $7,278,816.75 

Street  railways*     74,085,000  1,560,518.20 

Telegraph     4,825,000  101,633.27 

Express 500,000  10,531.94 

Sleeping  car 1,600,000  33,702.22 

Freight  line   1,350,000  28,446.79 

Improvement    375.000  7,898.95 

Water,  gas  and  electric  43,418,422  914,559-86 

$471,712,422     $9,936,107.98 

♦  Includes  gas  and  electric  utilities  operated  in 
connection. 
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AVIIY    A   SPECIAL   SYSTEM    IS    USED:    HISTORY 

The  system  in  Wisconsin  for  the  taxa- 
tion of  public  utilities  is  known  as  the  ad- 
valorem  system;  that  is,  valuation  is  the 
basis  for  computing  the  tax.  Most  of  the 
states  of  the  Union  have  a  species  of  ad- 
valorcm  taxation  of  public  utilities,  al- 
though a  few,  of  which  our  neighbor, 
Minnesota,  is  one,  seem  to  prefer  the 
license-fee  system,  that  is  a  tax  on  gross 
revenue.  Wisconsin  discarded  the  license- 
fee  system  about  twenty  years  ago.  The 
trouble  with  the  system  in  this  state  was 
that  there  was  constant  complaint  that 
public  service  corporations  were  not  paying 
their  proper  proportion  of  taxes.  Attempts 
to  increase  the  rate  of  the  license  fee  met 
with  determined  opposition  on  the  part  of 
railroad  companies.  They  (the  railroads) 
claimed  that  in  view  of  the  fact  that  in- 
tangible property,  consisting  of  stocks, 
bonds,  mortgages,  bank  deposits,  and 
money,  practically  escaped  taxation,  that 
the  railroads  in  comparison,  when  taking 
into  account  this  property,  were  paying 
more  than  their  share  of  taxes  under  the 
license-fee  system.  The  failure  of  the  at- 
tempts in  the  legislature  to  increase  the 
license  fee  over  4%,  which  was  then  being 
paid  as  a  maximum,  resulted  in  the  adop- 
tion of  the  ad  valorem  system.  It  was  felt 
that  the  only  way  of  putting  public  utilities 
and  other  property  on  an  equal  basis  for 
taxation  was  to  apply  so  far  as  possible 
the  same  methods  in  their  taxation.  So 
valuation  became  the  basis  for  these  prop- 
erties as  well  as  the  general  property  of 
the  state. 

The  word  "  valuation "  as  applied  to 
the  property  of  public  service  corporation? 
in  this  state,  as  well  as  in  several  other 
states,  requires  explanation,  interpretation, 
and  qualification.  It  is  clear  that  the  word 
as  used  in  our  laws  does  not  always  carry 
the  same  significance.  The  statutes  require 
valuations  to  be  made  for  several  different 
purposes : 

1 .  Taxation  ; 

2.  Rate-making; 

3.  Purchase  by  municipalities: 

4.  Capitalization. 

The  tax  law  reads  in  part  as  follows : 
76.08.     Tentative  Valuation.  —  ( 1 ) 
Preli7ninary  Hearing;.     The  commission  on 
or  before  the  first  day  of  May  in  each  year 


in  the  case  of  companies  defined  in  sub- 
section (2)  of  section  76.02,  and  on  or 
before  the  first  day  of  July  in  the  case  of 
companies  defined  in  subsection  (3),  (4), 
and  (5)  of  section  76.02  shall,  according 
to  their  best  knowledge  and  judgment, 
ascertain  and  determine  the  true  cash  value 
of  the  property  of  each  company  within 
the  state.  Every  such  company  after  hav- 
ing filed  its  annual  report  pursuant  to  sec- 
tion 76.05  and  before  the  first  day  of  May 
shall  be  entitled,  on  its  own  motion,  to  a 
preliminary  hearing,  and  to  present  evi- 
dence before  the  commission  relating  to  the 
value  of  the  property  of  such  company,  or 
to  the  value  of  the  general  property  of  the 
state.  On  request,  in  writing,  for  such 
hearing,  or  presentation,  the  commission 
shall  appoint  a  time  and  place  therefor 
within  the  period  aforesaid,  the  same  to  lie 
conducted  in  such  manner  as  the  commis- 
sion shall  direct.  vSuch  preliminary  hear- 
ing shall  not  impair  or  affect  the  right  to 
further  hearing  provided  for  in  section 
76.10. 

(2)  Relation  to  State  Valuation;  De- 
scription. The  value  of  the  property  of 
each  of  said  companies  for  assessment  shall 
be  made  on  the  same  basis  and  for  the 
same  period  of  time,  as  near  as  may  be,  as 
the  value  of  the  general  property  of  the 
state  is  ascertained  and  determined.  The 
commission  shall  prepare  an  assessment 
roll  and  place  thereon  after  the  name  of 
each  of  said  companies  assessed,  the  fol- 
lowing general  description  of  the  property 
of  such  company,  to  wit:  "Real  estate, 
right  of  way,  tracks,  stations,  terminals,  ap- 
purtenances, rolling  stock,  equipment,  fran- 
chises and  all  other  real  estate  and  per- 
sonal property  of  said  company,"  in  the 
case  of  railroads  and  street  railways,  and 
"  Real  estate,  right  of  way,  poles,  wires, 
conduits,  cables,  devices,  appliances,  in- 
struments, franchises,  and  all  other  real 
and  personal  property  of  said  company," 
in  the  case  of  telegraph  and  light,  heat  and 
power  companies,  which  description  shall 
be  deemed  and  held  to  include  the  entire 
property  and  franchises  of  the  company 
specified  and  all  title  and  interest  therein. 

(3)  Assessment  of  Proportion  within 
State.  For  the  purpose  of  determining  the 
true  cash  value  of  the  property  of  each 
company,  appearing  on  the  assessment  roll, 
the  commission  may,  if  deemed  necessary, 
view    and    inspect    the    property    of    such 
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company  and  shall  consider  the  reports 
filed  in  compliances  with  section  76.05  and 
the  reports  and  returns  of  the  company 
filed  in  the  office  of  any  officer  of  this  state, 
and  such  other  evidence  or  information  as 
may  have  been  taken  or  obtained  bearing 
upon  the  true  cash  value  of  the  property 
of  the  company  assessed.  In  case  of  com- 
panies which  own  or  operate  lines  or  roads 
lying  partly  within  and  partly  without  the 
state,  the  said  commission  shall  only  value 
and  assess  the  property  within  this  state. 
In  determining  the  value  of  the  portion 
within  the  state,  the  commission  may  take 
into  consideration  the  value  of  the  entire 
system,  the  mileage  of  the  whole  system 
and  of  the  part  within  this  state,  together 
with  such  other  information,  facts  and  cir- 
cumstances as  will  enable  it  to  make  a 
substantially  just  and  correct  determina- 
tion. When  the  true  cash  value  of  the 
property  of  a  company  within  this  state 
shall  have  been  ascertained  and  determined, 
the  amount  thereof  shall  be  entered  upon 
the  assessment  roll  opposite  the  name  of 
the  company  and  shall  be,  and  constitute, 
the  assessment  of  the  entire  property  of 
such  company  within  this  state  for  the  levy 
of  taxes  thereon,  subject  to  review  and 
correction,  as  hereinafter  provided.  The 
commission  shall  thereupon  give  notice  by 
mail  to  each  company  assessed  of  the 
amount  of  its  assessment  as  entered  upon 
such  roll. 

In  reference  to  rate  matters,  the  follow- 
ing provision  will  be  found  in  the  statute : 

Section  1797m-5.  "The  commission 
(railroad  commission)  shall  value  all  prop- 
erty of  every  public  utility  actually  used 
and  useful  for  the  convenience  of  the  pub- 
lic. In  making  such  valuation,  the  com- 
mission may  avail  itself  of  any  information 
in  possession  of  the  state  board  of  assess- 
ment." 

In  purchase  cases  the  basis  for  "  just  com- 
pensation" which  the  railroad  commission 
must  determine  under  section  1797m-82 
is  generally  referred  to  as  a  valuation. 

It  will  be  noted  that  the  statute  specifi- 
cally requires  tliat  the  property  and  fran- 
chises of  all  these  companies  are  to  be 
assessed  at  "  true  cash  value ".  but  you 
will  look  in  vain  to  find  any  direction  as 
to  how  this  true  cash  value  is  to  be  ascer- 
tained.   While  the  statute  lists  a  multitude 


of  data  which  must  be  reported,  it  does 
not  specify  which  is  most  important  or 
significant,  or  what  is  to  be  the  basis  of 
the  valuation.  Neither  does  it  recjuire  a 
classification  of  the  properties  included  in 
the  valuation.  For  example,  no  separate 
clasification  is  required  of  tracks  and  cars 
in  the  case  of  electric  railways,  or  of  the 
generating  plant,  transmission  lines,  and 
distribution  systems  in  case  of  gas  and 
electric  plants.  As  remarked  by  the  gen- 
eral attorney  of  the  C.  M.  &  St.  Paul  Rail- 
way Company  when  the  bill  for  the  taxa- 
tion of  railroads  was  under  consideration 
before  the  joint  committee  on  taxation  in 
the  legislature — 

"This  act  is  so  broad  that  it  gives  you  access 
to  every  available  means  of  determining  value. 
You  can  go  out  on  the  street  and  listen  to  rumors 
and  still  not  be  outside  your  official  duty." 

VALUATION  :    LEGAL    RULE   AS   TO   REAL    AND 
PERSONAL    PROPERTY 

The  law  with  reference  to  the  assess- 
ment of  real  and  personal  property  is 
somewhat  more  specific.  As  to  real  prop- 
erty, the  statute  directs  that  it  shall  be 
assessed  "  at  the  full  value  which  could 
ordinarily  be  obtained  therefore  at  private 
sale."  This  has  been  construed  by  the 
Supreme  Court  to  mean  not  such  price  as 
would  produce  a  purchaser,  for  that  would 
manifestly  be  a  forced  sale,  but  such  value 
as  could  ordinarily  be  obtained  by  an 
owner  assimiing  that  he  desired  to  sell,  and 
that  there  was  a  purchaser  with  means  de- 
siring to  buy. 

While  the  rule  with  reference  to  real 
estate  is  plain  and  easily  understood,  it  is 
not  so  simple  in  application,  especially  in 
the  case  of  properties  which  are  excep- 
tional or  unusual  in  character.  The  same 
rule  may  be  taken  to  apply  to  public  utili- 
ties, but  these  are  sold  as  entireties  so  in- 
frequently and  they  differ  so  much  in 
character  that  this  method  cannot  be  a 
guide  or  standard  by  which  to  measure  the 
value. 

Is  valuation,  then,  a  matter  of  mere 
guesswork?  It  must  be  admitted  that  in 
the  case  of  assessing  officers  who  go  about 
it  with  insufficient  data  and  experience 
that  the  valuation  of  public  utilities  is 
little  more  than  guesswork.  If,  however, 
the  authorities  who  have  these  valuations 
in  charge  possess  sufficient  knowledge  of 
the  elements  which  go  to  make  up  value,  it 
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becomes  something  more  than  mere  guess- 
work. It  then  becomes  a  matter  of  judg- 
ment. In  the  matter  of  arriving  at  the 
valuation  of  any  sort  of  property,  no  two 
men  are  likely  to  agree  exactly  as  to  what 
the  values  are.  For  this  reason  there  can 
be  no  mechanical  method,  no  rule  of  thumb 
computation  applicable  to  all  cases.  One 
buyer  may  consider  investment  in  property 
the  most  important  thing;  another  may 
look  to  earning  capacity. 

From  the  standpoint  of  the  taxpayer, 
especially  the  business  man,  it  is  desirable 
that  there  be  certainty  as  well  as  modera- 
tion and  equality  in  the  matter  of  taxes. 
He  would  like  to  know  just  what  his  taxes 
are  going  to  be  for  the  year  so  that  he  can 
make  arrangements  accordingly.  However, 
from  the  very  nature  of  this  subject,  it  is 
impossible  to  determine  in  advance  what 
the  valuation  is  going  to  be  until  after  the 
year  is  over. 

FRANCHISE  AND  GOING  VALUE 

Undoubtedly  among  the  reasons  for 
placing  public  service  corporations  in  a 
special  class  for  valuation  and  assessment 
is  that  under  the  law  they  enjoy  special 
privileges,  among  which  are  right  of  emi- 
nent domain  and  in  most  cases  virtual 
monopoly,  these  being  inherent  in  the 
nature  of  the  business.  These  rights  and 
privileges  may  and  often  are  of  consider- 
able value  over  and  above  investment  in 
property.  In  other  cases,  they  seem  to  be 
worth  little  or  nothing.  The  statute  spe- 
cifically requires  that  value  of  franchises, 
if  there  is  such  a  thing,  be  included.  Fur- 
thermore, the  system  set  forth  in  the  statute 
evidently  contemplates  that  these  com- 
panies shall  be  valued  as  going  concerns, 
and  not  as  so  many  parcels  of  real  estate 
and  items  of  equipment.  In  fact,  it  must 
be  admitted  by  every  one  that  a  street  rail- 
way, electric  or  gas  plant  is  something 
more  than  mere  land,  rails,  cars,  wires,  and 
machinery.  It  is  a  live,  going  business, 
guided  by  brains  (usually)  and  having 
rights  and  privileges  which  give  it  an 
organic  unity.  The  theory  of  our  ad  valo- 
rem tax  law  as  applied  by  the  Tax  Com- 
mission was  upheld  by  our  Supreme  Court 
in  an  exhaustive  opinion  involving  the  first 
valuation  for  assessment  purposes  of  rail- 
ways {Chicago  &*  Northwestern  Railroad 
V.  Staie,  128  Wis.  553). 

The  meaning  of  the  word  value  as  taken 


for  tax  purposes  is  market  or  exchange 
value.  Now,  in  putting  a  price  on  a  parcel 
of  land,  a  residence  or  business  block,  the 
customary  manner  is  to  ascertain  at  what 
figure  similar  properties  have  sold.  Such 
value  in  the  long  run  is  based  on  the  opin- 
ion of  the  public,  or  more  particularly, 
persons  who  stake  their  money  back  of 
their  judgment.  There  is  no  better  guide 
than  this  to  market  value.  It  is  the  basis 
of  the  method  emplo^^ed  by  the  commission 
in  fixing  the  value  of  real  estate  in  the 
state  equalization.  Unfortunately  for  the 
Tax  Commission,  the  larger  public  utilities, 
unlike  other  properties,  are  rarely  sold  as 
units.  When  transferred,  it  is  usually  by 
the  sale  of  stocks  and  securities.  Where 
these  are  quoted  on  the  market,  they  afford 
one  means  of  determining  value.  This 
method  would  be  sufficient  and  adequate 
without  other,  data  perhaps  were  it  not  for 
the  fact  that  as  only  a  portion  of  the  stocks 
and  bonds  of  a  given  company  are  sold  in 
any  one  year,  it  is  questionable  whether 
prevailing  prices  would  hold  in  case  a  con- 
trolling interest  were  offered  for  sale.  Be- 
sides this,  the  securities  of  any  public 
utility  usually  represent  not  only  property 
useful  in  the  public  utility  business  but 
also  investments  made  in  securities  of  other 
corporations  and  other  investments  having 
no  relation  to  the  public  utility  business. 
For  these  reasons,  additional  methods 
must  be  employed  for  comparison  and  veri- 
fication even  where  the  data  is  available. 
It  is  in  fact  not  available  for  most  of  the 
street  railway  and  electric  companies  as- 
sessed by  the  Commission. 

CAPITAMZATION  OF  NET  EARNINGS 

This  method  is  based  on  the  same  theory 
that  obtains  in  valuing  annuities:  that  is, 
that  the  capital  value  of  a  given  annual 
income  may  be  computed,  providing  the 
length  of  time  such  annuity  is  to  run  is 
known  or  can  be  approximated.  As  a  mat- 
ter of  fact,  this  method  is  the  one  used  by 
bankers,  brokers  and  investors  generally, 
either  consciously  or  unconsciously,  in  esti- 
mating the  value  of  corporate  securities. 
Of  course,  other  things  are  taken  into 
account  by  them,  particularly  those  affect- 
ing the  safety  and  stability  of  the  invest- 
ment. Likewise  these  matters  must  be 
considered  in  valuing  the  properties  which 
these  securities  represent. 

Now,  earnings  of  public  utilities,  unlike 
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annuities,  are  not  uniform.  They  fluctuate 
from  year  to  year,  depending  upon  a  vari- 
ety of  circumstances,  management,  markets, 
labor,  local  conditions,  and  the  general 
trend  of  business.  Furthermore,  it  must 
be  kept  in  mind  that  it  is  not  past  earnings 
which  really  give  value  to  these  properties, 
but  the  value  of  future  earnings,  and  this 
means  earnings  over  a  period  of  years.  Of 
course,  there  is  no  way  of  measuring  future 
earning  capacity  except  by  past  perform- 
ance. The  period  taken  has  usually  been 
five  years.  Averages  of  net  earnings  are 
computed  and  capitalized  at  various  rates. 

RATES  OF  CAPIT.\LIZATION 

The  rates  of  capitalization  employed  be- 
ing based  on  the  rates  demanded  by  the 
investing  public,  necessarily  cannot  be  uni- 
form as  to  all  classes  of  public  utilities, 
nor  even  as  to  companies  of  the  same  char- 
acter. I  mean  by  that  that  we  do  not 
apply  the  same  rate  to  all  gas  companies, 
for  instance,  or  all  electric  companies. 
Regularity,  uniformity,  and  stability,  as 
well  as  amount  of  earnings,  have  an  im- 
portant bearing  on  the  rates  expected  by 
investors.  As  a  general  rule  the  larger  the 
company  the  less  fluctuation  there  is  in 
earnings.  For  this  reason,  the  large  inter- 
state railways  have  been  put  in  a  special 
class,  and  the  lowest  rates  have  been  ap- 
plied to  them.  These  rates  range  from  6 
to  6y2%.  In  assessing  street  railways  and 
light,  heat  and  power  companies,  the  rates 
have  ranged  from  65^%  to  8%,  depend- 
ing on  the  hazard  of  the  investment  and 
the  stability  of  the  enterprise.  Last  year 
the  rates  used  were  somewhat  higher  and 
ranged  from  7^%  to  8%.  In  a  few  cases 
involving  small  plants  even  higher  rates 
were  used,  it  being  apparent  that  the  risks 
were  large  and  future  prospects  unattrac- 
tive. 

DEPRECIATION 

In  using  this  method,  it  must  be  borne 
in  mind  that  notwithstanding  the  rules  of 
accounting  prescribed  by  regulating  bodies, 
there  are  marked  variations  in  methods  of 
financing  and  management,  all  of  which 
affect  net  earnings  as  reported.  For  ex- 
ample, some  companies  pursue  a  liberal 
policy  as  to  maintenance  and  depreciation, 
being  in  a  position  to  do  so,  while  others, 
in  order  to  make  the  best  possible  showing 
to  their  stockholders,  notwithstanding  their 


low  revenues,  charge  little  or  nothing  to 
depreciation,  and  have  to  skimp  on  their 
maintenance. 

It  is  therefore  highly  essential  that  in 
using  this  method  of  valuation,  the  ac- 
counts should  be  looked  into  rather  closely, 
in  order  to  get  at  a  correct  statement  of  a 
net  revenue.  It  would  be  manifestly  un- 
fair to  capitalize  the  net  earnings  of  a 
company  as  reported  where  no  deprecia- 
tion had  been  taken,  as  this  would  give 
entirely  too  high  a  valuation,  as  compared 
with  the  company  which  was  taking  a  lib- 
eral amount.  In  practice  the  Commission 
has  added  to  or  deducted  from  the  net 
earnings  of  all  companies  assessed  in  order 
to  put  them  on  an  equal  basis  in  the  matter 
of  depreciation. 

INVESTMENT 

In  the  determination  of  valuation  of 
public  utilities  for  purchase,  original  actual 
cost,  that  is,  what  has  gone  into  the  prop- 
erty, has  usually  been  considered  a  most 
significant  factor.  This  does  not  hold  true 
as  to  valuation  for  taxation,  for  the  simple 
reason  that  the  original  cost  of  a  pul)lic 
utility  does  not  necessarily  represent  its 
cash  or  market  value  any  more  than  the 
cost  of  anything  else  represents  value.  If 
a  millionaire  erects  a  $500,000  mansion  in 
a  rural  communitv  where  the  ordinary  resi- 
dence is  a  farm-house  costing  less  than 
$10,000,  the  value  of  that  $500,000  resi- 
dence may  be  $500,000  to  the  man  who 
erects  it,  but  it  may  not  be  worth  $500,000 
to  any  one  else.  From  that  time  on  his 
$500,000  may  have  dwindled  to  one-half 
or  even  one-fifth  of  what  he  invested,  so 
far  as  ability  to  sell  to  any  one  else  is  con- 
cerned. This  is  sometimes  true  in  the  ca-se 
of  public  utilities.  While  it  may  be  as- 
sumed perhaps  that  promoters  of  such 
properties  are  exercising  better  business 
judgment  than  in  the  case  just  mentioned, 
experience  has  proved  that  mistakes  are 
made  in  this  business  as  in  all  others. 

COST  OF  REPRODUCTION 

As  in  buying  a  house  you  are  more  in- 
terested in  what  it  would  cost  to  build  one 
like  it  than  in  its  original  cost,  so  in  buy- 
ing public  utility  property  investors  are 
more  interested  in  knowing  the  cost  of  re- 
production of  a  similar  structure  at  the 
present  time  than  in  the  original  cost.  It 
was  deemed  advisable  that  this  information 
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be  available  in  making  the  first  assessment 
of  railways  in  this  state,  and  when  other 
public  utilities  were  put  under  the  juris- 
diction of  the  Tax  Commission  for  assess- 
ment, appraisals  were  made  of  very  nearly 
all  of  such  companies.  The  same  argu- 
ment can  be  made,  however,  against  using 
cost  of  reprc>duction  figures,  as  in  the  case 
of  actual  cost  of  physical  property.  There 
are  a  number  of  properties  in  this  state 
which  clearly  are  not  worth  what  it  would 
cost  to  reproduce  them  in  their  present 
condition.  They  have  never  been  able  to 
earn  anywhere  near  a  fair  return  on  the 
amount  invested.  On  the  other  hand,  there 
are  other  properties  which  the  owners 
would  not  sell  for  the  amount  which  has 
been  invested,  and  these  properties  must  be 
assessed  at  what  buyers  are  willing  to  pay 
for  them.  There  has  been  no  complete 
appraisal  in  recent  years  of  the  properties 
of  public  utilities.  From  time  to  time  the 
Railroad  Commission  makes  appraisals  for 
fixing  rates,  etc.,  which  valuations  are  of 
course  subject  to  examination  by  the  Tax 
Commission.  Our  practice  has  been  to 
take  the  last  appraised  value,  and  to  add 
cost  of  improvements  and  extensions,  and 
this  is  taken  for  the  purpose  of  our  records 
as  the  cost  of  reproduction  of  the  physical 
property.  The  total  cost  of  reproduction 
less  depreciation  of  such  properties,  as 
shown  on  our  records,  is  $107,311,467,  and 
the  total  true  value  for  assessment  for  the 
year  1921  is  $111,444,229. 

KON-PAVING  PROPERTIES 

There  are  a  good  many  casse  where  the 
Commission  has  no  data  relating  to  stock 
and  bond  quotations,  and  where  there  are 
no  net  earnings  to  capitalize,  as  the  com- 
panies are  running  at  a  loss.  There  were 
five  street  railway  companies  in  1921  which 
reported  deficits  from  operation,  and  in 
addition  to  this  there  were  several  others 
whose  earnings  were  so  low  as  to  be  insuffi- 
cient to  meet  taxes  and  interest.  Where 
these  companies  are  operated  in  connection 
with  light,  heat  and  power  companies,  they 
have  an  advantage  in  this  state.  This  is 
due  to  the  fact  that  in  arriving  at  valua- 
tions on  the  unit  property,  including  the 
street  railway,  any  deficits  which  may  be 
suffered  from  operation  on  the  street  rail- 
way are  deducted  from  the  net  shown  by 
the  light,  heat  and  power  property.  It  is 
impossible    to    state    separately    what    the 


exact  taxes  are  on  the  street  railways 
proper,  where  they  are  assessed  along  with 
electric  and  gas  companies.  Our  compu- 
tations indicate  that  the  percentage  of 
taxes  to  net  earnings  runs  about  the  same 
as  for  electric  light  properties  in  the  case 
of  companies  operating  street  railway  sys- 
tems separately.  In  the  case  of  non-paying 
properties,  it  has  been  the  custom  of  the 
Commission  to  assess  them  at  greatly  be- 
low the  cost  of  reproduction.  We  have 
endeavored  to  ascertain  if  there  was  any 
future  for  properties  of  this  kind,  and  if 
possible,  what  the  owners  would  be  willing 
to  sell  them  for.  There  are  a  number  of 
small  steam  railroads  in  this  state  which 
are  assessed  at  little  more  than  junk  value, 
and  it  may  be,  with  the  competition  of  the 
jitney  and  the  requirements  of  cities  in 
the  matter  of  paving,  etc.,  that  some  of 
the  street  railways  will  be  assessed  on  that 
basis  before  long. 

COMPARISON   OF   VALUATION'    FOR   RATE   AND 
TAX  PURPOSES 

From  the  inquiries  which  are  occasion- 
ally presented,  it  is  evident  that  many 
people  are  uninformed  as  to  the  methods 
used  by  the  tax  commission  in  arriving  at 
the  valuation  of  public  service  corpora- 
tions. There  seems  to  be  an  impression 
not  uncommon  that  the  valuation  is  based 
largely  upon  the  cost  of  reproduction  of 
the  physical  property.  It  is  not  so  sur- 
prising that  the  lajTnan  should  have  this 
impression,  but  it  is  surprising  to  find  con- 
fusion among  public  officials,  lawyers,  and 
the  courts  as  to  the  distinction  between 
valuation  for  rate-making  and  valuation 
for  taxation.  The  confusion  in  reference 
to  this  matter  has  even  led  in  this  state  to 
attempts  in  the  legislature  to  require  that 
the  valuation  as  determined  for  rate  and 
purchase  cases  shall  be  used  for  tax  pur- 
poses. It  has  been  argued  with  more  or 
less  earnestness  that  it  is  unfair  for  the 
state  to  have  one  valuation  for  one  pur- 
pose and  another  valuation  for  another 
purpose.  On  the  surface  it  may  seem 
plausible  that  when  the  state  has  deter- 
mined a  fair  valuation  as  a  basis  for  rate- 
making  that  this  valuation  should  also  be 
used  for  tax  purposes. 

The  idea  of  a  "  valuation "  for  rate 
purposes  is  to  ascertain  and  determine 
what  has  been  actually,  honestly  and  pru- 
dently invested  in  the  property.     The  idea 
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is  to   allow   to   investors   in  this    class   of 
property  a  fair  return.     This  return  must 
be   liberal   enough    to   induce   investors  to 
develop  this  class  of  property  so  that  the 
public  may  be   furnished   with   additional 
service  along  these  lines  as  its  necessities 
may  require.    The  principal  basis  for  a  val- 
uation for  rate  purposes  is  the  investment 
in,   or  in  case  this  cannot  be  ascertained, 
the   cost  of   reproduction   of   the   physical 
property.     The  owners  cannot  be  allowed, 
and  have  not  in  well-considered  cases  been 
allowed  to  earn  profits  on  anything  more 
than  such  actual  investment  or  cost  of  re- 
production.     Their   claims   in   some   cases 
of  a  right  to  earn  on  what  was  formerly 
considered  valuable  franchises,  good  will, 
increases  in   land  valuation  or  capitaliza- 
tion of   earnings  have  been  denied.      But 
your    rejoinder    may    be:    "Is    not    this 
amount  invested   or  cost   of   reproduction 
really  the  value  of   the  property  in  view 
of  the  fact  that  these  companies  are  abso- 
lutely limited  by  the  state  to  nothing  more 
than  the  fair  rate  of  return  which  is  fixed 
by  the  state?"     This  seems  somewhat  rea- 
sonable, but  let  us  look  at  what  is  meant 
by  fair  return.     As  stated  before,  the  pur- 
pose is  to  allow  a  high  enough  return  to 
induce  capital  to  develop  new  enterprises 
of  this  character.     It  must  be  remembered 
that  the  state  or  federal  government,  while 
it  limits  the  profits  of  public  utilities  to  a 
"  fair  return ",  does  not  ordinarily   guar- 
antee  that   or  any  other  return.      If   the 
public  or  the  local  industries  do  not  take 
advantage  of  the  services ;   if  the  cost  of 
the  service  is  more  than  was  anticipated ; 
if  the  business  does  not  develop   as   was 
expected,    it    is   the    investor's   loss.      The 
state  will  not  reimburse  him.     In  any  pri- 
vate enterprise,  the  ever-present  danger  of 
loss  is  offset  by  the   possibility  or  proba- 
bility of  attractive  profit.     The  attractive- 
ness  of   investments   in   private   enterprise 
must,  therefore,  be  offset  to  some  extent 
in  the  case  of  public  utilities.     The  possi- 
bility of  loss  in  public  service  enterprises 
must  be  met  by  the  same  inducement.     A 
rate  of  return  must  be  allowed  which  will 
attract    capital    sufficiently    to    brave    the 
possibility  of  loss.     For  example,  suppose 
that    investors    were    willing    to    take    the 
securities  of  electric  lighting  plants  already 
established  and  with  business  worked  up, 
say,  at  7%.     They  naturally  would  not  be 
willing   to    go    into   new  enterprises   with 


additional  hazards  on  the  same  basis.  So, 
to  attract  capital,  a  margin  over  7%  must 
be  allowed  by  the  rate-making  body.  Sup- 
pose this  margin  is  1%  so  that  the  return 
upon  which  the  rate  schedules  are  based  is 
S%  ;  that  a  given  utility  with  business 
established  does  actually  earn  8%.  What 
is  the  result  from  a  valuation  standpoint ; 
that  is,  from  the  standpoint  of  the  inves- 
tor? There  can  be  but  one  result,  and 
that  is,  that  the  investment  or  the  stock,  if 
it  coincides  in  amount  with  the  investment, 
will  climb  above  par ;  that  is,  it  will  com- 
mand a  premium  in  the  market.  This  is 
what  actually  takes  place.  A  fair  return, 
therefore,  is  such  a  rate  as  will  draw  capi- 
tal into  established  public  service  business 
plus  such  additional  percentage  as  will  in- 
vite capital  into  new  enterprises  along  this 
line.  Such  a  return  when  realized  has  the 
effect  of  increasing  the  actual  or  market 
value  of  the  property.  The  actual  or 
market  value  of  the  property,  we  will  as- 
sume, was  originally  the  same  as  the  in- 
vestment. At  that  time  the  valuation  for 
rate  and  tax  purposes  should  have  been 
the  same,  but  from  that  time  on,  with  in- 
creases in  business,  it  may  never  be  the 
same  again. 

The  foregoing  indicates  one  of  the  im- 
portant reasons  why  the  same  valuation 
cannot  be  used  for  rate-making  and  taxa- 
tion. There  is,  however,  further  reason. 
The  purpose  of  a  rate  increase  is,  of  course, 
to  allow  the  utility  a  greater  rate  of  re- 
turn. The  purpose  of  a  rate  decrease  is  to 
cut  down  the  rate  of  return.  A  valuation 
fixed  with  these  purposes  in  mind  does  not 
always  work  out  as  expected.  There  have 
been  cases  where  rate  decreases  instead  of 
cutting  down  the  rate  of  return  have 
tended  greatly  to  increase  the  earnings  and 
the  rate  of  return  upon  the  investment. 
In  other  cases,  increases  in  rates  have 
failed  to  increase  the  earnings  or  the  rate 
of  return.  This  has  been  found  to  be 
true  recently  in  the  case  of  street  railways 
where  people  simply  refuse  to  ride  under 
the  increased  fares. 

Another  thing  with  reference  to  rate- 
regulation  should  be  mentioned.  In  this 
state  it  has  been  found  impracticable  to 
make  wholesale  changes  of  the  rates  of 
public  utilities.  As  a  usual  thing  changes 
are  made  only  when  a  complaint  or  petition 
is  filed  either  by  the  company  or  by  a  citi- 
zen.     When    these    complaints    are    filed, 
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there  is  usually  a  careful  and  comprehen- 
sive study  made  of  the  situation.  It  would 
be  impossible  to  devote  the  necessary  time 
to  all  of  the  utilities  at  the  same  time ;  to 
study  all  the  varying  conditions  and  to 
change  all  the  rates.  The  tax  commission, 
however,  is  required  under  the  law  to 
assess  a  large  number  of  public  utilities 
every  year.  The  tax  valuation  can  be  de- 
termined with  satisfactory  accuracy  in 
much  less  time  than  the  valuation  for  rate- 
making.  It  would  seem  from  what  has 
been  said  heretofore  that  it  is  unnecessary 
to  argue  that  an  increase  in  earnings  in- 
creases the  value  of  a  public  utility;  that 


whenever  the  railroad  commission  make  a 
change  in  the  rate  of  any  particular  utility, 
this  sooner  or  later  will  have  some  effect 
upon  the  market  value  of  the  property. 

From  the  foregoing  discussion  I  think  a 
logical  deduction  may  l)e  drawn :  That  the 
so-called  "fair  valuation"  for  rate-making 
is  a  misnomer.  It  may  be  fair,  but  it  is 
not  strictly  speaking  a  valuation  at  all  but 
rather  a  finding  of  cost — investment — 
what  has  gone  into  the  property.  What 
we  are  trying  to  arrive  at  for  taxation  is 
what  is  the  market  value — the  actual  value 
— and  that  depends  on  what  can  be  gotten 
out  of  the  property. 


THE  CHILD  LABOR  TAX  DECISION 

ALEX.  M.   HAMBURG 


The  decision  in  Bailey  v.  Drexel  Furni- 
ticre  Co.,  declaring  the  child  labor  profits 
tax  tinconstitutional,  has  significance  for 
the  Supreme  Court's  view  of  the  scope  of 
the  federal  taxing  power.  The  opinion 
was  delivered  by  Chief  Justice  Taft,  who 
spoke  for  eight  Justices  —  Mr.  Justice 
Clarke  alone  dissenting.  He  begins  with 
an  inquiry  whether  an  excise  of  ten  per 
cent  on  the  net  profits  of  establishments 
employing  child  labor,  as  imposed  by  this 
law,  is  really  a  tax.  The  provisions  of  the 
act  requiring  the  employer  to  pay  the  tax 
for  a  full  year,  without  apportionment  al- 
though the  employment  may  be  less  than  a 
year,  and  making  the  factory  subject  to 
inspection  by  officials  other  than  taxing 
officers,  were  referred  to,  and  were  said  to 
evidence  an  intention  to  regulate  a  course 
of  conduct  in  business;  departures  there- 
from being  penalized  by  means  of  a  so- 
called  tax.  While  ordinarily  a  tax  is  im- 
posed with  the  primary  object  of  raising 
revenue,  although  often  coupled  with  an 
incidental  regulatory  motive,  a  penalty,  says 
the  court,  has  the  characteristics  of  regu- 
lation and  punishment.     It  declared  : 

"...  a  Court  must  be  blind  not  to  see  that  the 
so-called  tax  is  imposed  to  stop  the  employment 
of  children  within  the  age  limits  prescribed.  Its 
prohibitory  and  regulatory  effect  and  purpose 
are  palpable.  All  others  can  see  and  understand 
this.    How  can  we  properly  shut  our  minds  to  it?" 

Accordingly,   the   so-called  tax   was  re- 


garded as  nothing  more  than  a  penalty  to 
coerce  people  of  a  state  to  comply  with 
standards  laid  down  by  Congress  in  re- 
spect to  the  working  conditions  of  child 
laborers.  It  will  be  recalled  that  in  June, 
1918  the  Supreme  Court  held  unconstitu- 
tional an  earlier  Child  Labor  Law  {Ham- 
mer V.  Dagenhart,  247  U.  S.  251).  The 
Owen-Keating  Act  there  reviewed  pre- 
vented the  transmission  in  interstate  com- 
merce of  the  products  of  child  labor.  This 
legislation  was  declared  void,  by  a  court 
divided  live  to  four,  on  the  ground  that  its 
necessary  effect  was  to  regulate  labor  con- 
ditions— a  purely  state  function.  Follow- 
ing that  decision,  the  law  here  under  con- 
sideration was  passed,  imposing  an  excise 
tax.  Both  statutes  were  conceded  to  have 
the  same  end  in  view,  although  different 
means  were  used.  Relying  on  the  Dagen- 
hart case,  the  court  now  refuses  to  sanction 
an  exercise  of  the  tax  power  to  regulate 
what  it  regards  as  a  matter  of  state  con- 
cern. Even  if  this  law,  which  had  no 
reference  to  raising  revenue  other  than  its 
title,  were  to  be  classed  as  an  excise  tax 
the  court  would  find  it  objectionable.  On 
its  face  the  law  shows  "  a  purpose  to  regu- 
late matters  of  state  concern  and  jurisdic- 
tion." In  other  words,  it  is  the  opinion 
of  the  Supreme  Court  that  the  subject 
selected  for  taxation  is  not  deemed  a  proper 
one  for  the  exercise  of  the  federal  taxing 
power. 
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The  decision  in  Hammer  v.  Dagenhart 
has  been  criticized  as  presenting  a  narrow 
and  contracted  interpretation  of  the  Com- 
merce Clause.  In  vicAv  of  the  fact  that 
the  federal  tax  power  has  been  always  re- 
garded as  all-embracing,  the  same  criticism 
may  be  leveled  at  the  present  decision  if  it 
overrules  those  cases  which  have  liberally 
construed  the  scope  of  this  power.  The 
Court  attempts  to  distinguish  the  earlier 
decisions  in  Veazie  Bank  v.  Fenno  (8  Wall. 
533),  McCray  v.  U.  S.  (195  U.  S.  27,  and 
U.  S.  V.  Doremus  (249  U.  S.  86).  It  does 
not  fear  breaking  with  precedent ;  it  would 
rather  avoid  making  a  precedent  to  plague 
it  in  the  future : 

"...  Grant  the  validity  of  this  law,  and  ail 
that  Congress  would  need  to  do,  hereafter,  in 
seeking  to  take  over  to  its  control  any  one  of  the 
great  number  of  subjects  of  public  interest,  juris- 
diction of  which  the  States  have  never  parted 
with,  and  which  are  reserved  to  them  by  the 
Tenth  Amendment,  would  be  to  enact  a  detailed 
measure  of  complete  regulation  of  the  subject 
and  enforce  it  by  a  so-called  tax  upon  departures 
from  it.  To  give  such  magic  to  the  word  '  tax  ' 
would  be  to  break  down  all  constitutional  limita- 
tion of  the  powers  of  Congress  and  completely 
wipe  out  the  sovereignty  of  the  State." 

One  inexplicable  mystery  surrounding 
the  decision  is  that  only  one  Justice  dis- 
sented. In  Hammer  v.  Dagenhart,  the 
strong  dissenting  opinion  of  Mr.  Justice 
Holmes  in  that  case  was  concurred  in  by 
three  Justices.  He  pointed  out  that  the 
"  power  to  regulate  commerce  and  other 
constitutional  powers  could  not  be  cut  down 
or  qualified  by  the  fact  that  it  might  inter- 
fere with  the  carrying  out  of  the  domestic 
policy  of  any  state."  He  relied  upon  the 
same  tax  cases  which  were  urged  upon  the 
court  in  the  present  case.  The  McCray 
decision  was  referred  to  as  authority  for 
excluding  any  inquiry  into  the  purpose  of 
an  act  which,  apart  from  that  purpose,  was 
within  the  power  of  Congress.  He  cited 
Flint  v.  Stone  Tracey  as  an  instance  where 
Congress  intended  under  the  guise  of  a 
revenue  measure  to  secure  a  control  not 
otherwise  belonging  to  it.  The  same  view 
was  expressed  by  him  in  U .  S.  v.  Jin  Fuey 
Moy  (241  U.  S.  394)  where  he  said  that 
although  a  tax  has  an  admittedly  moral 
end  as  well  as  revenue  in  view,  the  court 
must  treat  those  ends  as  to  be  reached  only 
through  a  revenue  measure.  It  was  disap- 
pointing to  those  who  expected  him  to  con- 


sistently support  this  view  of  the  scope  of 
the  federal  tax  power,  to  find  Mr.  Justice 
Holmes  with  the  majority.  It  was  be- 
lieved that  perhaps  four  Justices  could  be 
counted  on  to  support  the  Child  Labor  Law. 
The  decision  in  Drexel  v.  Bailey  is 
especially  important  for  its  implications. 
A  question  immediately  arises  whether  the 
well-established  principles  relating  to  the 
existence  of  broad  federal  tax  power  have 
been  limited.  The  only  express  constitu- 
tional limitation  applicable  to  indirect  taxes 
is  that  they  must  conform  to  the  require- 
ments of  geographical  uniformity.  There 
is  an  implied  constitutional  restriction 
against  the  taxing  of  state  instrumentalities 
employed  in  carrying  on  governmental 
functions.  Subject  to  these  restrictions, 
excise  taxes  have  been  imposed  in  the  past 
on  the  importation,  production  and  distri- 
bution of  commodities  and  on  the  e:<ercise 
of  various  privileges.  In  every  instance 
their  validity  has  been  sustained !  Appar- 
ently, this  is  the  only  excise  tax  levied  by 
Congress  which  has  been  condemned. 

In  what  respects  are  previous  decisions 
upholding  the  plenary  nature  of  the  fed- 
eral tax  power  modified?  The  principle 
that  the  power  to  tax  is  the  power  to  de- 
stroy still  is  adhered  to.  The  very  exist- 
ence of  this  potential  power  seems  to  be  a 
reason  why  the  court  is  desirous  that  the 
tax  should  not  embrace  subjects  beyond  the 
reach  of  the  taxing  authority.  In  other 
words,  the  principle  of  oppressive  taxation 
is  not  shaken,  but  is  held  to  be  inappli- 
cable, where  the  power  to  tax  does  not 
exist.  An  excise  tax,  according  to  the  defi- 
nition approved  by  the  court  in  earlier 
cases,  may  be  imposed  on  the  exercise  of  a 
privilege.  A  taxpayer  voluntarily  enters 
the  taxable  class  by  exercising  the  privi- 
lege. Thus,  in  Flint  v.  Stone  Tracey  Co. 
{supra)  it  was  declared  that  the  occasion 
for  the  tax  is  the  exercise  of  the  privilege 
of  doing  of  business  in  a  certain  way.  In 
that  case,  the  privilege  itself  was  not  one 
granted  by  the  federal  government.  Here, 
it  is  conceded  that  the  control  of  the  work- 
ing conditions  of  child  laborers  is  reserved 
to  the  states.  Does  the  tax  on  the  privi- 
lege of  employing  child  labor  attempt  to 
usurp  sovereign  power  belonging  to  the 
states?  To  answer  this  quer\'  one  must 
have  regard  to  the  decisions  which  have 
sought  to  define   and   limit   the  boundary 
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between  state  and  federal  power.  In  AVic 
York  Trust  Co.  v.  Eisner  (256  U.  S.  345) 
the  Supreme  Court  considered  the  question 
Avhether  the  federal  Estate  Tax  Law  was 
void  on  the  ground  that  it  attempted  to 
regulate  the  transmission  of  property  which 
is  exclusively  within  the  power  of  the 
states.  The  government  relied  on  Knon'I- 
ton  v.  Moore  (178  U.  S.  41)  which  laid 
down  the  rule  that  the  power  of  the  state 
to  regulate  transmission  of  property  does 
not  exclude  the  power  of  Congress  to  tax 
that  transmission  when  regulated.  An  ex- 
cise tax,  therefore,  does  not  rest  on  the 
right  to  regulate  under  the  doctrine  of 
Knou'lton  v.  Moore  which  was  affirmed  by 
the  Court.  It  would  be  a  valid  exercise  of 
the  federal  tax  power  for  Congress  to  fix 
a  tax  of  one  hundred  per  cent  on  everv 
estate,  even  depriving  the  state  of  its  right 
to  take  a  toll  of  the  estate.  In  this  respect 
the  commerce  clause  is  a  precise  analogue. 
In  the  exercise  of  this  power,  the  court  has 
sustained  Congress  in  regulating  lotteries, 
pure  food,  white  slavery,  unfair  competi- 
tion and  a  multitude  of  other  subjects 
which  were  susceptible  of  state  regulation. 
It  does  not  follow  that,  because  some  matter 
is  subject  to  internal  regulation  and  con- 
trol, it  may  not  be  taxed  by  Congress.  If 
the  child  labor  decision  affords  a  basis  for 
this  implication,  it  is  startling.  Such  a 
departure  from  well-established  doctrine 
would  require  Congress  to  adjust  its  tax 
program  so  as  not  to  conflict  with  state 
policy.  Before  enacting  a  tariff  law,  its 
necessary  effect  upon  diverse  local  condi- 
tions would  have  to  be  considered.  But 
there  is  nothing  in  the  child  labor  case 
which  manifests  an  intention  to  recede 
from  the  accepted  view  that  Congress  may 
tax  a  subject  matter  which  the  states  can 
regulate.  Only  where  the  law  shows  on  its 
face  a  regulation  of  a  state  concern  with  a 
penalty  to  make  it  effective  does  it  become 
invalid.  This,  says  the  court,  is  not  taxa- 
tion ;  it  is  regulation,  with  a  vengeance. 
Where  one  sovereign  can  impose  a  tax  only 
and  the  power  of  regulation  rests  in  an- 
other, the  ab.sence  of  a  revenue-producing 
motive  stamps  the  so-called  tax  as  a  pen- 
alty. 

Neither  does  the  decision  restrict  the  use 
of  the  federal  tax  power  for  police  pur- 
poses. Throughout  his  opinion.  Chief  Jus- 
tice Taft  roU-T^  to  inxntinn  which  is  not 


invalidated  because  its  incidental  motive  is 
other  than  the  raising  of  revenue.  Previous 
decisions  recognize  the  existence  of  police 
powers  in  the  federal  government.  Legis- 
hition  has  been  sustained  in  the  past,  the 
object  of  which  was  to  regulate  a  course 
of  conduct  or  business,  within  the  scope  of 
one  of  the  delegated  powers  of  the  federal 
government.  The  control  of  the  sale  of 
narcotics  and  of  the  manufacture  of  phos- 
phorus matches  are  examples  of  the  exer- 
cise of  the  tax  power  for  promoting  the 
health  and  general  welfare.  The  prin- 
ciples enunciated  in  the  McCray  and  Vea- 
zie  Bank  cases  still  hold  good,  despite  the 
refusal  of  the  court  to  follow  these  prece- 
dents in  the  child  labor  decision.  Though 
the  court  attemps  to  distinguish  between 
these  cases — without  comlepte  success — it 
expressly  recognizes  one  proposition  set 
forth  in  the  earlier  case,  viz.,  that  judicial 
cognizance  cannot  be  taken  of  the  motive 
which  impelled  Congress  to  exercise  one 
of  its  acknowledged  constitutional  powers. 
The  court  says : 

"  Taxes  are  occasionally  imposed  in  the  dis- 
cretion of  the  Legislature  on  proper  subjects 
with  the  primary  motive  of  obtaining  revenue 
from  them  and  with  the  incidental  motive  of 
discouraging  them  by  making  their  continuance 
onerous.  They  do  not  lose  their  character  as 
taxes  because  of  the  incidental  motive.    .    .    . 

"  The  congressional  power  over  interstate  com- 
merce is,  within  its  proper  scope,  just  as  com- 
plete and  unlimited  as  the  congressional  power  to 
tax,  and  the  legislative  motive  in  its  exercise  is 
just  as  free  from  judicial  suspicion  and  inquiry." 

Neither  does  the  court  feel  inclined  to 
depart  from  the  prior  cases,  holding  that 
the  fact  that  the  incidence  of  an  excise  tax 
may  be  oppressive  or  even  destructive  does 
not  make  it  invalid.  Accordingly,  there  is 
nothing  in  this  decision  to  prevent  the 
legitimate  use  of  the  taxing  power  to 
achieve  beneficent  social  ends.  However, 
the  covert  possibilities  of  this  power  are 
not  unlimited.  Of  course,  social  legislation 
enacted  through  an  exertion  of  the  tax 
power  must  have  the  appearance  of  a  reve- 
nue-rasing measure.  Regulations  which 
have  some  reasonable  relation  to  the  col- 
lection of  the  tax  may  be  adopted.  These 
may  even  regulate  the  particular  subject 
o'lt  of  existence.  The  limitation  .set  forth 
in  the  child  labor  decision  merely  requires 
that  on  its  face  the  legislation  must  not 
show  a  complete  regulation  of  a  business 
wholly    within    the    police    power    of    the 
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State,  with  a  heavy  penalty  to  coerce  com- 
pliance therewith.  That  this  appears  to  be 
the  effect  of  the  Drexel  case  seems  clear 
from  a  reading  of  the  decision  in  Hill  v. 
Wallace,  decided  the  same  day.  In  that 
case,  the  tax  on  grain  future  trading  was 
held  invalid,  the  court  relying  on  its  de- 
cision in  the  child  labor  case.  The  court 
declared  that  the  manifest  purpose  of  the 
tax  on  "  futures  "  was  to  compel  boards  of 
trade  to  comply  Avith  regulations  many  of 
which  could  have  no  relevancy  to  the  col- 
lection of  the  tax  at  all. 

To  have  affirmed  the  constitutionality  of 
the  child  labor  tax  would  have  marked  an 
extension  of  the  federal  police  power  be- 
yond the  boundary  set  by  former  decisions. 
The  reasons  for  denying  its  validity  are 
not  the  best  that  might  have  been  selected. 
As  drafted,  the  law  was  harsh  both  in  in- 
tention and  in  its  operation.  It  measured 
the  tax  by  the  net  profits  for  the  full  year, 
without  reduction  for  the  number  of  em- 
ployees or  period  of  employment.  Simi- 
larly, in  the  Grain  Future  Trading  Act, 
burdensome  regulations  were  prescribed 
and  open  discrimination  made  between  sales 


in  designated  markets  and  other  sales. 
The  court  might  properly  have  condemned 
both  these  taxes  as  violating  the  constitu- 
tional guarantee  of  equal  protection  of  the 
laws  under  the  Fifth  Amendment.  How- 
ever, to  do  so  would  have  caused  it  em- 
barrassment. The  court's  expressions  in 
Brushaber  v.  Union  Pacific  R.  Co.  (240  U. 
S.  1)  cannot  be  explained  away  without 
some  difficulty.  It  was  there  held  that  the 
Fifth  Amendment  does  not  operate  to  limit 
the  federal  tax  power.  In  an  earlier  arti- 
cle in  this  Bulletin  (Vol.  Ill,  pp.  34-39) 
the  writer  pointed  out  that  in  taking  this 
view,  the  Brushaber  decision  was  unsound. 
Were  the  court  reviewing  a  state  measure 
which  regulated  a  business  by  virtue  of  its 
taxing  power,  it  would  not  have  hesitated 
to  apply  the  standard  of  due  process  of 
law.  See  the  Trading  Stamp  Cases  (240 
U.  S.  342).  Here  was  an  opportunity  for 
the  court  to  formulate  the  simple  principle 
that  a  business  which  is  protected  against 
suppression  by  the  tax  authority  of  a  state 
under  the  due-process  guarantee  is  equally 
protected  against  arbitrary  federal  tax 
legislation. 


DECISIONS  AND  RULINGS 


EDITED  BY  A.   E.   HOLCOMB 


Federal  Tax  ox  Income  from  Em- 
ployment OF  Child  Labor. — The  tax  on 
emplo>Tnent  of  child  labor,  contained  in 
the  1918  Revenue  Act,  has  been  held  in- 
valid by  the  United  States  Supreme  Court. 
The  law  was  attacked  as  I'eing  in  essence 
regulatory  and  not  a  legitimate  exercise 
of  the  taxing  power,  and  as  such  in  conflict 
with  the  Tenth  Amendment,  reserving 
regulatory  functions  exclusively  to  the 
states. 

The  court  examining  the  act,  found  its 
features  palpably  designed  to  stop  the  em- 
ployment of  children  within  the  prescribed 
age  and  not  primarily  to  obtain  revenue, 
and  thus  to  constitute  a  serious  and  harm- 
ful departure  from  the  principles  estab- 
lished, under  which  local  self-government 
is  safe.guarded  and  constitutional  limita- 
tions upon  the  powers  of  Congress  are 
maintained. 

The  court  referred  to  the  close  connec- 


tion between  taxes  and  penalties  and  the 
difficulty  at  times  of  distinguishing  them, 
especially  where  the  sovereign  has  power 
to  impose  both  tax  and  penalty,  in  which 
cases  a  tax  does  not  lose  its  character  by 
reason  of  an  incidental  motive  to  discour- 
age the  subjects,  by  onerous  conditions, 
but,  as  in  this  case,  where  one  sovereign 
could  impose  a  tax  only  and  the  power 
of  regulation  rested  in  the  other,  it  held 
that  the  situation  was  quite  different  and 
the  distinction  between  penalty  or  regula- 
tion and  taxation  was  more  readily  defined. 

The  case  was  held  not  distinguishable 
from  the  previous  child  labor  case  of  Ham- 
mer v.  Dagenhart,  247  U.  S.  251;  other- 
wise Congress  might,  in  the  name  of  a  tax, 
which  on  its  face  was  a  penalty,  do  the 
same  thing  that  was  held  beyond  its  power 
in  that  case. 

The  decisions  pressed  upon  the  court  as 
supporting  the  act  were  reviewed.     Veazie 
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Bank  V.  Fenno,  8  Wall.  533,  was  held  to 
involve  the  excessive  character  of  a  tax, 
and  not  to  have  presented,  on  the  face  of 
the  act,  the  elaborate  specifications  indi- 
cating the  purpose  to  regulate  matters  of 
state  concern,  and  moreover  it  was  noted 
that  Congress  was  there  acting  in  a  matter 
over  which  it  had  both  taxing  and  regula- 
tory- jurisdiction,  the  latter  arising  from  a 
legitimate  purpose  to  secure  a  national 
currency. 

McCray  v.  United  States,  195  U.  S.  27 — 
the  Oleomargarine  case — was  distinguished 
on  similar  grounds,  that  it  involved  a  mat- 
ter of  the  burden  of  a  tax  properly  within 
the  jurisdiction  of  Congress;  that  no  ulte- 
rior purpose  appeared  on  the  face  of  the 
act  and  no  such  purpose  could  be  imputed 
by  the  court. 

'Flint  V.  Stone  Tracy,  220  U.  S.  103— 
the  Corporation  Income  Tax  case — w^as  dis- 
missed with  the  observation  that  the  tax 
there  was  clearly  a  tax,  and  one  for 
revenue. 

United  States  v.  Doremus,  248  U.  S.  86 
— the  Narcotic  Drug  case  —  was  distin- 
guished on  the  ground  that  the  regulatory 
provisions  were  reasonably  adapted  to  the 
collection  of  the  tax  and  not  designed 
solely  for  the  purpose  of  regulating  the 
conduct  of  the  business,  a  function  of  state 
power. 

The  decision  expresses  the  political  phil- 
osophy of  the  Chief  Justice  and  of  the 
majority  and  appears  to  rest  on  broad 
grounds  of  constitutional  power,  and  to  be 
not  readily  explained  by  the  distinctions 
sought  to  be  found  between  it  and  the  pre- 
vious decisions.  This  is  especially  true  as 
related  to  the  McCray  case,  which  seems 
rather  overruled  than  distinguished.  The 
decisions  strike  one  as  a  rather  refreshing 
reminder  of  fundamental  principles. — Bai- 
ley V.  Drexel  Furniture  Co.,  U.  S.  Sup.  Ct., 
May  15,  1922  ;  see  Bui.  VI T,  200. 


Decisions  were  also  rendered  in  two  fur- 
ther cases  arising  under  the  act.  One  of 
these  was  an  appeal  from  an  order  making 
7>ermanent  an  injunction  restraining  the 
employer  from  discharging  the  minor.  It 
appeared  that  pending  the  hearing  of  the 
appeal  the  minor  had  exceeded  the  age 
limit  fixed  in  the  act  and  the  court  held 
that  the   case   for   injunction  had  become 


moot,  as  the  act,  even  if  valid,  could  not 
affect  the  minor  in  question.  The  decree 
was  reversed  with  direction  to  discuss  the 
bill. 

The  court  raised  incidentally,  without 
deciding  it,  a  question  as  to  whether  the 
pleadings  were  framed  to  properly  bring 
the  case  within  that  of  Truax  v.  Raich,  239 
U.  S.  ZTy.,  38,  observing  that  in  that  case 
the  state  officer  was  joined  with  the  em- 
ployer as  defendant,  while  here  the  em- 
ployer was  the  sole  defendant.  It  also  ex- 
pressed doubt  as  to  whether  on  its  face  a 
real  case  was  presented  upon  which  the 
judgment  of  the  court  could  be  invoked 
and  whether  the  principle  and  caution  ex- 
pressed by  Mr.  Justice  Brewer  in  Chicago 
Gf  G.  T'.  Ry.  Co.  v.  Wellman,  143  U.  S. 
339,  345,  and  referred  to  in  Mvskrat  v. 
U.  S.,  219  U.  S.  346.  359,  had  not  been 
ignored.  —  Atherton  Mills  v.  Johnston.  U. 
S.  Sup.  Ct.,  May  15,  1922.  See  Bui.  IV,  246. 


In  the  other  case  the  district  court  had 
issued  an  order  permanently  enjoining  the 
collector  from  proceeding  to  collect  the 
assessment.  It  appeared  that  a  claim  for 
abatement  had  been  filed,  which  was  de- 
nied, whereupon  the  injunction  proceedings 
were  brought.  The  bill  averred  no  other 
ground  for  injunctive  relief  than  the  in- 
validity of  the  act,  although  containing  the 
statement  that  all  legal  remedies  had  been 
exhausted  and  that  equitable  relief  was 
necessary.  The  court  characterized  this  as 
a  mere  legal  conclusion  and  referred  to  sec- 
tion 3224  R.  S.  prohibiting  the  mainten- 
ance of  any  suit  to  restrain  the  assessment 
or  collection  of  any  tax  in  any  court.  It 
held  that  the  averment  that  a  taxing  statute 
is  unconstitutional  did  not  take  the  case 
out  of  this  section ;  that  there  must  be 
some  extraordinary  and  exceptional  cir- 
cumstances to  make  the  provision  of  the 
section  inapplicable.  Dodge  v.  Oshorn,  240 
U.  S.  118,  121,  122  ;  that  in  spite  of  their 
averments,  the  complainants  did  not  ex- 
haust all  their  legal  remedies;  they  might 
have  paid  the  tax  under  protest  and  brought 
suit  to  recover  and  no  fact  was  alleged 
preventing  them  from  availing  themselves 
of  this  form  of  remedy. 

The  decree  was  reversed  with  direction 
to  dismiss  the  bill.  —  Bailey  v.  George,  U. 
S.  Sup.  Ct.,  May  15,  1922.  Set  Bui.  VII,  90. 
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Income,  Federal — Estates  and  Trusts 
— Deduction  of  Federal  Estate  Tax  in 
Computing  Net  Income  —  Taxes  "Ac- 
crued".— By  oversight  the  decision  of  the 
United  States  Supreme  Court  rendered 
June  6,  1921,  affirming  the  judgment  of 
"the  Court  of  Claims  (56  Ct.  Clms.  133; 
Bui.  VI,  225)  has  not  been  heretofore 
noted.  The  point  involved  was  as  to  the 
right  to  deduct  the  federal  estate  tax  in 
computing  net  income  of  an  estate  during 
the  period  of  administration.  The  court 
held  that  the  question  turned  entirely  upon 
the  statutory  provisions  governing  the  two 
taxes;  that  the  act  of  1918  contained  an 
express  provision,  without  ambiguity,  for 
the  deduction  of  "  taxes  paid  or  accrued 
within  the  taxable  year  imposed  (a)  by 
the  authority  of  the  United  States,  except 
income,  war-profits  and  excess  profits 
taxes  "  and  there  was  little  room  for  con- 
struction ;  that  estate  taxes  were  well 
known  and  in  fact  were  provided  for  in 
the  same  act,  and  their  omission  from  the 
excepting  clause  meant  that  Congress  did 
not  intend  to  except  them. 

The  court  observed  that  the  act  of  1916, 
the  act  under  which  the  estate  tax  in  ques- 
tion was  assessed,  called  the  estate  tax  a 
"  tax  "  and  that  it  had  repeatedly  recog- 
nized it  as  a  duty  or  excise,  imposed  in  the 
exertion  of  the  taxing  power  of  the  United 
States;  that  it  was  made  a  charge  on  the 
estate,  to  be  paid  out  of  it  by  the  executor, 
substantially  as  other  charges  were  paid ; 
that  it  became  due  one  year  after  dece- 
dent's death  and  not  at  his  death  as  was 
suggested  by  the  Government;  that  it  did 
not  segregate  any  part  of  the  estate  from 
the  rest  and  keep  it  from  passing,  as  fur- 
ther contended  by  the  Government,  but  was 
made  a  general  charge  on  the  gross  estate 
to  be  paid  out  of  any  available  funds  or 
by  converting  the  property  of  the  estate 
into  money  for  the  purpose. 

Of  passing  interest  is  the  construction 
by  the  court  of  the  word  "  accrued ". 
Decedent's   death   occurred    in    December, 

1917,  and  the  estate  tax  in  question  was 
actually  paid  in  February,  1919.  The  re- 
turn of  income  was  for  the  calendar  year 

1918.  The  court  held  that  the  tax  "not 
only  '  accrued  ',  which  means  became  due, 
during  the  taxable  year  1918,  but  it  was 
paid  before  the  income  for  that  year  was 
returned  or  required  to  be  returned,"  which 


was  held  to  render  it  an  allowable  deduc- 
tion under  the  tenns  of  the  1918  act. — 
United  States  v.  Woodicard,  256  U.  S.  632. 

Income,  Federal  —  Deduction  for 
Taxes  "  Accrued  ".  —  A  corporation  kept 
its  books  upon  an  accrual  basis  and  annu- 
ally set  up  a  reserve  for  income  taxes  due 
the  State  of  Wisconsin  under  the  income 
tax  law  of  that  state.  It  deducted  in  its 
return  for  1918  the  taxes  thus  accrued,  at 
the  rate  in  force  December  31,  1918.  In 
1919  the  Wisconsin  Soldiers'  Bonus  Tax 
became  effective,  which  imposed  a  single 
levy  of  a  surtax  upon  all  corporations, 
upon  the  basis  of  their  1918  income  tax 
returns.  Upon  this  law  becoming  effective, 
plaintiff  filed  an  amended  federal  return 
for  1918,  in  which  it  sought  to  deduct  as 
taxes  accrued  for  1918,  the  additional  taxes 
due  under  the  Soldiers'  Bonus  Act. 

It  was  held  that  while  the  basis  of  the 
levy  of  the  additional  tax  in  question  was 
1918  incomes,  there  was  no  relation  be- 
tween the  basis  of  the  state  levy  and  the 
time  of  the  accrual  of  the  tax  for  federal 
income  tax  purposes;  that  a  tax  did  not 
"accrue"  until  it  became  a  liability  of  the 
taxpayer  and  could  not  be  "accrued"  and 
deducted  for  such  purposes  in  the  year 
1918,  Avhen  the  act  creating  the  liability 
was  not  passed  until  the  year  1919. — 
Schuster  b'  Co.  v.  Williams,  Collector,  U. 
S.  C.  C.  A.,  7th  Circuit.  Unreported  to 
date. 

Income,  Federal — Exempt  Organiza- 
tions —  Building  and  Loan  Associa- 
tions. —  A  building  and  loan  association 
had  paid-up  stock  and  "running  stock", 
on  which  installment  pajTiients  were  made, 
both  classes  of  stock  receiving  dividends. 
The  stockholders  numbered  301,  the  bor- 
rowers 495,  only  two  of  which  were  stock- 
holders, and  its  savings  depositors  num- 
bered 2,239.  Its  loans  were  all  made  upon 
homes,  the  average  amount  of  which  was 
about  $3,500,  and  it  had  no  checking  ac- 
counts. The  ordinary  building  association 
method  of  subscribing  to  stock  for  the 
amount  of  the  loan,  the  stock  when  paid  up 
extinguishing  the  loan,  was  not  pursued. 
It  loaned  both  to  members  and  non- 
members,  97  per  cent  of  its  loans  being 
transactions  with  non-members  and  about 
80  per  cent  of  its  receipts  being  from  the 
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same  source.  Mutuality  of  interest  between 
stockholders  on  the  one  hand  and  deposi- 
tors and  borrowers  on  the  other,  was  lack- 
ing. 

Upon  the  above  facts  it  was  held  that 
the  course  of  business  did  not  conform  to 
the  general  conception  of  the  functions  of 
a  building  and  loan  association.  Tlie 
court  said:  "Mutuality  is  the  essential 
principle  of  a  building  association.  Its 
business  is  confined  to  its  own  members ; 
its  object  being  to  raise  a  fund  to  be 
loaned  among  themselves,  or  such  as  may 
desire  to  avail  themselves  of  the  privi- 
lege." Having  regard  to  the  general  char- 
acter of  the  business,  as  distinguished  from 
the  mere  charter  powers  of  the  organiza- 
tion, it  was  held  that  the  business  con- 
ducted was  in  the  main  not  that  of  a  build- 
ing and  loan  association  as  ordinarily  con- 
ceived, but  was  more  properly  that  of  a 
"  savings  association  ".  The  court  found 
no  substantial  difference  in  the  language  of 
the  1909,  1913,  1918  and  1921  Acts  as  to 
the  exemption  granted  Imilding  and  loan 
associations,  and  held  that  while  the  mak- 
ing of  loans  to  non-members  or  borrowing 
from  non-members,  or  receiving  deposits  to 
be  withdrawn  on  demand  or  on  time,  so 
long  as  such  transactions  were  incidental  to 
the  primary  business  of  operating  a  mutual 
building  association,  -would  not  prevent  ex- 
emption from  taxation,  but  where,  as  in 
this  case,  an  association  had  put  aside  the 
attribute  of  mutuality  it  could  not  be  dis- 
tinguished from  the  ordinary  savings  bank 
and  was  subject  to  tax,  since  the  federal 
statute  did  not  exempt  all  corporations 
that  receive  deposits  and  loan  money  on 
homes. — Lilley  Building  df  Loan  Company 
T.  Miller,  U.  S.  D.  C.  Ohio,  unreported  to 
date. 

Excise,  Federal — "Future"  Trading 
Act. — The  United  States  Supreme  Court 
had  for  review  the  validity  of  the  act  of 
Congress  approved  August  24,  1921,  which 
established  elaborate  regulatory  provisions 
■with  respect  to  trading  in  grain  for  future 
delivery  at  exchanges  and  imposing  a  tax 
per  bushel  upon  sales  made,  except  at  ex- 
changes complying  with  certain  regula- 
tions. 

Plaintiffs  who  were  meml)ers  of  the 
Chicago  Board  of  Trade  brought  an  action 
to  enjoin  its  officers  from  taking  steps  to 
comply  with  the  act  and  included  a«  de- 


fendants the  federal  officials  concerned  in, 
administering  it,  as  well  as  the  collector 
of  internal  revenue. 

The  court  first  held  that  plaintiffs  were 
entitled  to  maintain  the  suit  on  equitable 
grounds  against  the  officers  of  the  Board 
of  Trade  and  that  injunction  against  the 
collection  of  the  tax  was  not  forbidden  by 
Section  3224  Rev.  St.,  because  of  the  ex- 
ceptional circiunstances  which  made  its 
provisions  inapplicable. 

Upon  the  question  as  to  the  validity  of 
the  tax,  the  court,  upon  an  elaborate 
analysis  of  the  act,  declared  it  to  be  in 
essence  designed  to  regulate  the  transac- 
tions in  question  and  not  a  valid  exercise 
of  the  taxing  power,  following,  as  squarely 
in  point,  its  decision  in  Bailey  v.  Drexel 
Furniture  Co.,  noted  above. 

The  court  then  considered  the  validity 
of  the  act  as  a  regulation  of  commerce 
and  found  that  the  regulations  attempted 
were  such  as  had  been  held  to  be  within 
the  police  power  of  the  states.  House  v. 
Mayes,  219  U.  S.  270;  that  it  was  not 
possible  to  sustain  the  provisions  as  de- 
signed to  regulate  interstate  commerce ; 
that  Congress  had  clearly  sought  to  use  the 
taxing  power  to  give  validity  to  the  act  and 
did  not  have  the  exercise  of  the  power 
under  the  commerce  clause  in  mind  ;  that 
the  contracts  in  question  had  been  held  not 
subjects  of  interstate  commerce,  and  state 
taxes  upon  persons  engaged  in  negotiating 
them  had  been  held  not  regulations  l)eyond 
the  power  of  the  states.  Ware  and  Leland 
V.  Mobile  County.  209  U.  S.  405. 

The  court  therefore  held  that  the  con- 
tracts, not  being  in  themselves  interstate 
commerce,  and  Congress  not  having  evinced 
any  purpose  to  regulate  such  contracts  as  a 
protection  to  interstate  commerce,  those 
parts  of  the  act  which  were  regulations 
affected  by  the  so-called  tax,  were  unen- 
forceable.— Hill.  Jr.  et  ai.  v.  Wallace  et  al., 
U.  S.  Sup.  Ct.,  May  15,  1922. 

Income.  State — New  York  Corpora- 
•Jiox  Income  Tax —  Effect  of  Change 
OK  Fiscal  Year.  —  The  New  York  state 
franchise  tax  based  on  net  income  is  de- 
clared payable  in  advance  for  the  vear  be- 
ginning November  1  and  is  based  upon 
the  net  income  of  the  fiscal  year  of  the 
corporation  ending  next  prior  thereto.  A 
corporation  whose  fiscal  year  was  the  cal- 
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endar  year  made  report  in  June,  1920  of 
its  net  income  for  the  calendar  year  1919 
and  tax  was  assessed  thereon.  In  the  same 
month  it  changed  its  iiscal  year  to  end 
May  31.  Upon  being  informed  of  this 
change  the  state  tax  commission  directed 
the  corporation  to  file  a  supplemental  re- 
turn of  net  income  for  tlie  period  January 
1  to  May  31,  1920,  upon  which  an  addi- 
tional tax  w^as  assessed  for  the  year  begin- 
ning November  1,  1920.  It  paid  the  tax 
and  brought  proceedings  to  review  this 
action. 

The  court  held  that  the  additional  as- 
sessment was  clearly  erroneous ;  that  the 
law  imposed  for  a  one  year's  exercise  of  a 
corporate  franchise,  a  charge  determinable 
by  a  one  year's  experience  in  net  income 
and  not  by  the  net  income  of  seventeen 
months.  It  observed  that  while  it  was  true 
that  the  corporation  in  its  subsequent  re- 
turn, for  the  tax  year  beginning  November 
1,  1921.  would  report  its  net  income  for 
its  new  fiscal  year  beginning  June  1,  1920, 
thus  avoiding  the  computation  of  any  tax 
for  its  prosperous  months  from  January  to 
May,  1920,  this  result  was  due  to  the  legis- 
lation and  the  tax  commission  could  not 
remedy  the  loss  to  the  state  by  assessing  a 
tax  based  upon  a  longer  period  of  net  in- 
come than  one  year. — People  ex  rel.  Cone 
S'  Co.  V.  State  Tax  Commission,  N.  Y. 
Sup.  Ct.,  App.  Div.,  Third  Dept.,  May  3, 
1922. 

Income,  State  —  Estates  during  Set- 
tlement —  Exemption  of  Charitable 
Bequest. — The  New  York  income  tax  law- 
exempts  the  income  received  by  certain  re- 
ligious, charitable  and  educational  institu- 
tions. An  executor  of  the  estate  of  a  dece- 
dent, who  made  large  bequests  to  certain 
charitable  and  educational  institutions,  filed 
returns  showing  income  derived  by  the 
estate  from  May  2,  1920,  the  date  of  dece- 
dent's death,  to  December  31,  1920,  pur- 
suant to  the  provisions  which  treat  an 
estate  as  a  taxable  entity  during  the  period 
of  administration.  Protest  was  filed  with 
the  return  upon  the  ground  that  as  the 
major  portion  of  the  estate  passed  to  the 
institutions  referred  to  above,  the  major 
part  of  the  income  followed  the  bequests 
and  that  the  tax  upon  the  estate  in  reality 
constituted  a  tax  upon  income  intended  to 
be  exempt  from  taxation.    The  protest  was 


overruled  and  this  proceeding  was  brought 
to  review  this  determination. 

The  court  referred  to  the  provisions  of 
the  statute  imposing  a  tax  upon  estates 
during  the  period  of  administration ;  re- 
quiring the  fiduciary  to  make  the  return 
for  such  estates  and  providing  that  ilie  net 
income  of  the  estate  shall  be  computed  in 
the  same  manner  as  in  the  case  of  indi- 
vidual incomes,  except  that  a  deduction 
shall  be  allowed  of  "  any  part  of  the  gross 
income  which,  pursuant  to  the  terms  of  the 
will  or  deed  creating  the  trust,  is  during 
the  taxable  year  paid  to  or  permanently 
set  aside  for  "  the  exempt  organizations  in 
question.  It  held  that  this  deduction  was 
not  applicable  here,  because  no  part  of  the 
income  had  in  fact  been  paid  to  or  perma- 
nently set  aside  for  any  legatee,  nor  did 
the  terms  of  the  will  provide  therefor  or 
for  interest  to  be  paid  on  the  legacies  until 
after  one  year  after  the  death  of  the  testa- 
tor, w-hich  had  not  expired  on  December 
31,  1920;  that  the  income  during  the  year 
passed  into  the  estate  and  became  a  part 
thereof  for  distribution ;  that  such  income 
did  not  become  the  property  of  any  legatee 
and  no  religious,  charitable  or  educational 
institution  had  received  any  of  it  during 
the  year,  and  the  will  made  no  provision 
for  setting  aside  any  part  of  it ;  on  De- 
cember 31,  1920  it  was  still  a  part  of  the 
estate  and  had  not  been  devoted  to  the 
purposes  of  the  institutions,  and  was  there- 
fore income  of  the  estate  received  during 
the  year  and  was  subject  to  tax. 

It  should  be  noted  that  the  1922  legis- 
lature amended  the  act  to  cover  such  a 
case,  so  that  it  is  no  longer  necessary  to 
the  exemption  that  income  accruing  in  an 
estate  during  settlement  and  which  will 
eventually  go  to  charitable  etc.  purposes, 
must  be  "  permanently  set  aside  "  during 
the  year  for  such  purposes.  It  is  sufficient 
if  it  appears  that  it  is  held  for  such  pur- 
poses.— Kings  County  Trust  Co.  as  Exec- 
utor of  Armstrong  v.  State  Tax  Commis- 
sion. N.  Y.  Sup.  Ct.,  App.  Div.,  Third 
Dept.,  May  3,  1922. 

Inheritance,  Federal  —  Estate  Tax 
OF  1916  Not  Retroactive.  —  In  a  series 
of  cases  decided  the  same  day  the  United 
States  Supreme  Court  held  that  the  Estate 
Tax  Act  of  1916,  39  Stat.  777-780,  should 
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not  be  construed  to  impose  a  tax  upon 
estates  transferred  prior  to  its  passage. 

In  the  principal  case,  decedent  trans- 
ferred securities  in  April,  1915  to  a  trustee 
to  pay  the  net  income  to  a  beneficiary  dur- 
ing his  life  and  at  his  death  to  his  children. 
The  creator  of  the  trust  died  September 
16,  1916,  seven  days  after  the  passage  of 
the  act.  The  government  sought  to  collect 
tax  on  the  securities  as  a  transfer  in  con- 
templation of  death,  pursuant  to  the  terms 
of  the  statute. 

The  court  referred  to  the  usual  rule  that 
laws  are  not  to  be  considered  as  applying 
to  cases  which  arose  before  their  passage, 
unless  that  intention  be  clearly  declared 
and  held  that  the  act  came  within  the  rule, 
in  that  there  was  no  declaration  of  retro- 
activity, "  clear,  strong  and  imperative  ", 
the  condition  expressed  in  U .  S.  v.  Heth.  3 
Cranch  398,  413.  It  referred  to  the  diffi- 
culty in  the  lower  court's  theory  under 
which  the  extent  of  the  retroactivity  would 
be  left  to  the  sense  of  courts  and  juries 
"  good  or  otherwise  "  and  to  the  alluring 
claim  of  the  government  that  there  was  no 
limit,  but  that  the  sole  test  was  the  date  of 
the  death  of  the  decedent,  observing  that 
the  boldness  of  this  position  attracts  the 
administrative  officer  by  its  very  simplicity. 

Rejecting  both  positions,  the  court 
rested  its  decision  on  the  failure  of  Con- 
gress to  declare  its  purpose  to  reach  back, 
if  it  had  such  purpose,  and  held  that  the 
act  should  not  be  construed  to  apply  to 
transactions  completed  when  it  became  a 
law.  a  ruling  in  accord  with  principle  and 
authority.  The  judgment  of  the  circuit 
court  of  appeals  was  reversed.  —  Shwab  v. 
Doyle.  U.  S.  Sup.  Ct.,  Mav  1,  1922.  (See 
269  Fed.  321  ;  Bui.  VI,  227.) 


In  another  case  the  decedent  created  a 
trust  in  1901  and  died  in  November,  1916. 
The  court  held  its  decision  in  the  Shwah 
case  further  justified  by  the  facts  in  this 
case,  in  which  it  was  sought  to  apply  the 
act  to  a  transfer  made  fifteen  years  before 
the  passage  of  the  act.  The  district  court 
was  reversed.  —  Union  Trust  Co.  v.  War- 
dell,  U.  S.  Sup.  Ct,  Mav  1.  1922.  (See 
273  Fed.  733;  Bui.  VI,  249.) 


her  title  was  vested  in  1912  at  the  time  of 
the  creation  of  the  estate.  The  district 
court  upheld  this  contention  but  was  re- 
versed by  the  circuit  court  of  appeals  the 
judgment  of  which  was  reversed. — Knox  v. 
McEUigott,  U.  S.  Sup.  Ct.,  May  1,  1922. 
(See  275  Fed.  545;  Bui.  VII,  89.) 


A  third  case  involved  the  taxability  of 
one-half  of  an  estate  conveyed  to  joint 
tenants,  the  surviving  tenant  claiming  that 


In  the  last  case  of  the  group  the  same 
ruling  was  made  as  to  transfers  made  in 
1907,  and  in  prior  years,  the  death  occur- 
ring in  December,  1916,  judgment  of  the 
district  court  being  reversed. — Levy  et  al. 
V.  Warden,  U.  S.  Sup.  Ct.,  May  1,  1922. 

Inheritance,  Federal  —  1916  Act 
Retroactive.  —  The  conveyance  of  prop- 
erty by  a  decedent  with  a  reservation  of  a 
life  estate,  made  before  the  passage  of  the 
Act  of  Sept.  8,  1916,  decedent's  death 
occurring  after  the  passage  of  the  act,  con- 
stitutes a  transfer  intended  to  take  effect 
in  possession  or  enjo}Tnent  at  or  after 
decedent's  death  and  the  property  so  con- 
veyed should  be  included  in  the  gross 
estate  of  the  decedent  and  subjected  to  tax, 
as  the  words  "  of  which  decedent  has  at 
any  time  made  a  transfer  "  apply  to  trans- 
fers made  before  the  1916  Act  went  into 
effect.  The  change  in  the  wording  found 
in  the  Revenue  Act  of  1918,  while  making 
the  phrase  above  referred  to  more  explicit, 
is  not  more  comprehensive  in  its  meaning 
than  the  language  used  in  the  1916  Act 
and  is  not  intended  to  change  but  to  make 
the  law  clear. — Clark  et  al.  v.  Blalock.  U. 
S.  D.  C.  Ga.,  unreported  to  date.  (De- 
cided prior  to  decision  of  U.  S.  Sup.  Ct.  in 
Shii'ab  V.  Doyle,  noted  elsewhere  herein.) 

Inheritance,  State  —  Time  of  Vest- 
ing.— A  New  York  decedent  leaving  a  sur- 
viving daughter,  gave  more  than  half  his 
estate  to  certain  charitable  institutions. 
Subsequently,  the  daughter  executed  an  in- 
strument waiving  the  provisions  of  the 
statute  invalidating  any  devise  or  bequest 
in  excess  of  one-half  of  the  estate.  The 
state  sought  to  collect  an  inheritance  tax 
on  the  amount  bequeathed  to  the  charitable 
institutions  in  excess  of  one-half  of  the 
estate.  The  executors  claimed  that  the 
prohibitory  statute  was  effective  only  when 
invoked  by  the  daughter,  and  as  she  had 
executed  a  waiver,  such  amount  was  not 
taxable.      The    court    upheld    the    state's 
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claim,  on  the  ground  that  the  interests 
were  to  be  determined  as  of  date  of  dece- 
dent's death,  at  which  time  the  legal  title 
to  the  portion  of  the  estate,  which  the  decc' 
dent  was  not  permitted  to  bequeath  to 
charitable  corporations,  vested  immediately 
in  the  daughter ;  and  that  the  will  must  be 
read  as  if  the  statutory  restriction  was  a 
part  thereof,  hence  the  waiver  of  the 
daughter  was  ineffective  to  avoid  the  in- 
heritance tax. — In  re  De  Lamar's  Estate, 
192  N.  Y.  Supp.  412. 

Inheritance,  State  —  Non-Resident. 
— An  inheritance  tax  was  sought  to  be  col- 
lected from  the  estate  of  a  decedent,  a  resi- 
dent of  California,  consisting  of  bonds  and 
promissory  notes  of  a  New  York  corpora- 
tion, the  assets  of  which  consisted  princi- 
pally of  real  estate  in  New  York.  The 
bonds  were  not  secured  by  a  mortgage 
and  neither  the  bonds  nor  the  notes  were 
located  in  New  York  at  the  time  of  the 
death  of  the  decedent.  The  court  held  the 
tax  invalid,  on  the  ground  that  the  power 
of  the  State  of  New  York  to  impose  an 
inheritance  tax  was  limited  to  real  and 
personal  property  located  within  the  state 
and  did  not  extend  to  property  physically 
located  without  the  state.  —  In  re  Meyer. 
192  N.  Y.  Supp.  717. 

Inheritance.  State — "Family"  Cor- 
poration. —  A  New  York  resident  dece- 
dent by  will  gave  all  his  residuarv  estate 
absolutely  to  a  corporation  formed  to  pro- 
vide for  the  education  of  or  furnish  aid  to 
the  members  of  his  family;  to  collect 
family  portraits  and  heirlooms ;  to  care 
for  the  burial  places  of  the  members ;  to 
support,  maintain  or  educate  persons  who 
■H-ere  not  members  of  the  family,  and  to 
contribute  for  charitable,  religious  or 
benevolent  purposes.  These  various  activi- 
ties were  subject  to  the  approval  of  either 
all  or  a  part  of  the  directors.  The  state 
imposed  an  inheritance  tax  which  was  con- 
tested by  the  corporation,  which  claimed 
that  it  was  a  charitable  corporation  and 
therefore  exempt  from  the  tax.  The  court 
held  that  the  corporation  was  not  a  chari- 
table corporation ;  that  the  purpose  of  the 
corporation  to  take  care  of  the  burial 
places  of  members  of  the  family  was  not  a 
charity ;  and  that  the  discretion  granted  to 
the  directors  in  caring  for  graves  was  so 


unlimited  as  to  destroy  all  elements  which 
might  make  the  corporation  a  charitable 
corporation. 

Upon  application  for  rehearing  it  was 
argued  that  under  the  law,  gifts  and  grants 
of  personal  and  real  property  in  trust  for 
the  purpose  of  perpetual  care  of  private 
burial  lots  were  expressly  declared  to  iKi 
for  charitable  and  benevolent  uses.  The 
court  held  that  no  trust  was  created  under 
the  will  for  such  purpose,  but  an  absolute 
bequest  was  made  to  the  corporation,  and 
whether  or  not  such  corporation  was  a 
charitable  corporation  and  entitled  to  ex- 
emptin,  depended  entirely  upon  the  pro- 
visions of  the  tax  law.  —  hi  re  Beekman's 
Estate.  134  N.  E.  183,  reversing  188  N  Y. 
Supp.  178. 

Inheritance.  State — Joint  Tenancy 
— Tenancy  by  Entireit. — The  surroga'e 
held  that  by  the  weight  of  authority,  the 
legislative  intent  of  the  amendments  made 
in  the  New  York  statute,  in  1915  and  1916, 
was  that  the  entire  value  of  estates  in 
joint  tenancy  and  estates  by  the  entirety 
was  taxable,  where  such  tenancies  had  their 
inception  after  the  enactments  mentioned, 
without  regard  to  the  fact  that  one  of  the 
tenants  mav  have  contributed  all  of  the 
funds  so  held. — In  re  Koch's  Estate,  192 
N.  Y.  Supp.  205. 

Inheritance.  State — Procedure  gov- 
erned BY  Statute  in  Effect  when 
Proceedings  Taken  and  Not  at  Death. 
— The  amendment  of  the  New  York  in- 
heritance tax  law  providing  for  maximum 
and  minimum  tax  in  cases  of  contingent 
bequests  and  for  the  deposit  of  the  highe^Jt 
tax  possible  under  the  contingency  or  of 
security  therefor,  was  held  to  govern  in  the 
fixing  of  a  tax  upon  the  estate  of  a  dece- 
dent who  died  prior  to  the  date  of  the 
amendment,  the  proceedings  having  been 
actually  commenced  after  it  became  a  law. 
—In  re  De  Cordova's  Estate,  192  N.  Y. 
Supp.  11. 

Inheritance,  State — Exemption. — A 
resident  of  Philadelphia  bequeathed  certain 
real  estate  located  in  the  State  of  Wash- 
ington to  the  city  in  trust,  the  income  to  be 
applied  to  furnishing  fuel  in  winter  time 
to  needy  poor  families.  After  the  real 
estate   had  been   sold  under   powers   con- 
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taincd  in  the  will,  action  was  brought  by 
the  state  to  collect  inheritance  tax,  the  con- 
tention being  that  the  state  statute  did  not 
exempt  the  bequest  for  the  reason  that  it 
was  not  a  charitable  purpose.  The  state 
appealed  from  a  judgment  exempting  the 
bequest  from  inheritance  tax  and  tlie  judg- 
ment appealed  from  was  affirmed.  —  //;  rg 
Ma\nes'  Estate,  City  of  Philadelphia  et  al . 
V.  State,  204  Pac.  596. 

CORPORATIOX       FrANCTIISE    FOREIGN 

Corporation  —  Method  of  Aei.ocation 
TO  THE  State.  —  A  Michigan  corporation 
resisted  a  California  franchise  tax  on  the 
ground  that  the  constitution  and  laws  of 
the  state  did  not  authorize  the  imposition 
of  franchise  taxes  upon  foreign  corpora- 
tions doing  both  intrastate  and  interstate 
business  in  California,  and  that  the  method 
of  the  computation  of  the  tax.  by  which  a 
portion  of  the  corporate  excess,  found  by 
applying  the  ratio  of  the  California  intra- 
state business  of  the  company  to  its  total 
business  everywhere,  was  allocated  to  the 
state  and  taxed,  violated  the  commerce 
clause  and  the  fourteenth  amendment  of 
the  United  States  constitution.  The  court 
in  upholding  the  tax  held  it  was  clearly 
contemplated  under  the  constitution  that 
foreign  as  well  as  domestic  corporations  be 
required  to  pay  a  franchise  tax,  in  the 
sense  of  a  property  tax  ;  that  the  method 
used  in  computing  the  tax  was  valid  and 
constitutional,  and  that  the  principle  of  ap- 
portionment involved  was  sanctioned  by 
the  United  States  supreme  court  in  Horn 
Silrer  Mining  Co.  v.  New  York,  143  U.  S. 
305.  and  Underwood  Typewriter  Co.  v. 
Chamberlain,  254  U.  S.   113. 

The  reference  by  the  court  to  the  failure 
of  the  company  to  show  that  the  percentage 
of  its  intangible  property  apportioned  to 
California  was  unreasonable  or  arbitrary 
should  be  noted.  —  People  v.  Ford  Motor 
Co..  204  Pac.  217. 

Corporate  Excess. — An  Illinois  county 
board  of  assessors  assessed  the  shares, 
l>onds.  moneys  and  credits  of  a  railroad 
company,  claiming  that  the  statutory  pro- 
vision requiring  all  personal  property  of  a 
railroad  company,  except  rolling  stock  to 
be  listed  and  assessed  in  the  county  where 
located,  authorized  such  assessment.  The 
company  questioned  the  jurisdiction  of  the 


board.  The  court  reviewed  the  statutes 
and  concluded  that  as  the  capital  stock  of 
railroad  companies  was  made  assessable  by 
the  State  Tax  Commission,  which  was  re- 
quired to  determine  the  value  of  such  stock 
l)y  taking  the  value  of  all  property  of  the 
company,  tangible  and  intangible,  real, 
personal  and  mixed,  and  deducting  there- 
from the  value  of  the  tangible  property,  it 
was  clear  that  the  intangible  property  in 
question  was  subject  to  taxation  only  as  a 
part  of  the  capital  stock,  and  assessable 
only  by  the  State  Tax  Commission.  The 
assessment  was  held  invalid. — Illinois  Cen- 
tral R.  Co.  v.  Carr,  134  N.  E.  138. 

I  xterstate  Commerce — Transactions 
OF  an  Intrastate  Character  as  Affect- 
ing Interstate  Commerce.  —  In  the  re- 
cent decision  of  the  United  States  Supreme 
Court  upholding  the  validity  of  the  Pack- 
ers and  Stockyards  Act  of  1921,  are  to  be 
found  valuable  hints  and  discussion  of  the 
effective  authority  of  the  Commerce  Clause 
over  transactions  which  when  considered 
by  themselves  might  be  deemed  intrastate 
transactions. 

The  opinion,  read  in  its  entirety,  will  be 
found  helpful  to  an  understanding  of  the 
conditions  and  circumstances  under  which 
the  court  will  assume  jurisdiction  under 
the  Commerce  Clause  in  cases  involving 
the  taxation  of  goods  in  transit  and  those 
in  which  the  traffic  in  question  partakes  of 
a  constant  flow,  even  though  that  ilow  may 
be  interrupted.  Of  especial  interest  is  the 
further  elucidation  of  the  effect  of  the  de- 
cisions in  the  West  Virginia  Pipe  Line 
cases,  decided  December  12,  1921,  which 
were  noted  in  Bulletin  VII,  130,  as  be- 
ing difficult  of  satisfactory  interpretation. 
Other  tax  cases  are  cited  and  discussed 
with  clarifying  results. — Stafford  et  al.  v. 
JVallace  et'al.,  U.  S.  Sup.  Ct.,  May  1,  1922. 

Shares  of  Stock.  —  In  a  Pennsylvania 
case,  the  court  held  that  a  New  Jersey 
holding  corporation,  owning  all  the  stock 
of  a  Pennsylvania  corporation  and  having 
an  office  in  the  latter  state,  where  the  sec- 
retary and  treasurer  lived  and  where  its 
books  were  kept,  and  its  funds  were  de- 
posited, was  not  liable  to  taxation  on  its 
capital  stock,  and  hence  resident  stockhold- 
ers were  liable  for  a  personal  property  tax 
on    their   shares ;    that    "  registration   and 
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authorization  "  were  not  suffif^ient  to  ren- 
der a  corporation  liable  to  taxation  on 
capital  stock ;  that  in  determining  whether 
a  foreign  corporation  was  liable  to  a  capi- 
tal stock  tax,  patent  rights  or  assignments 
thereof  could  not  be  considered,  as  they 
were  intangible  assets,  created  through 
federal  laws,  nor  could  the  taxing  authori- 
ties consider  United  States  bonds,  stock  of 
domestic  or  foreign  corporations,  cash  in 
bank,  mortgages,  and  other  intangible 
assets  that  were  referable  to  the  domicile 
of  the  corporation  where  they  had  their 
situs ;  that  resident  stockholders  of  a  for- 
eign corporation  which  had  not  made  a  re- 
port were  at  liberty  to  show  that  the  cor- 
poration was,  in  fact,  doing  business,  and 
had  property  employed  in  the  state,  and 
Avas  subject  to  a  capital  stock  tax,  and  that 
therefore  they  were  not  liable  for  a  per- 
sonal property  tax  on  the  shares ;  that 
stock  and  bonds  of  a  foreign  corporation, 
held  by  a  resident,  were  liable  to  a  tax 
under  the  Act  of  1913,  and  the  corporation 
must  file  a  loan  report  if  doing  business  in 
the  state,  and  if  it  was  not  doing  business 
in  the  state,  the  county  was  the  proper 
body  to  assess  the  tax  upon  the  bonds  in 
the  hands  of  the  bondholders ;  that  a  pro- 
vision in  the  mortgage  requiring  the  mort- 
gagor to  pay  the  taxes,  had  no  significance, 
since  it  did  not  bind  the  state  or  the  county. 
— fn  re  McMullin's  Estate,  116  Atl.  232. 

Shares  of  Stock. — Shares  of  stock  of  a 
holding  corporation  chartered  in  New  Jer- 
sey and  registered  in  Pennsylvania,  were 
owned  by  residents  of  the  latter  state,  and 
were  included  in  fixing  the  taxable  value 
of  the  personal  property  of  such  residents. 
These  assessments  were  originally  set  aside, 
on  the  ground  that  the  holding  company 
itself  was  liable  to  state  taxation,  and  even 
if  it  wTre  not,  the  action  of  the  Auditor- 
General  in  determining  that  it  was  so  liable 
was  conclusive  on  the  court. 

On  appeal,  the  court  held  that  a  mere 
holding  company,  chartered  in  another 
state  solely  for  the  purpose  of  holding  the 
stock  of  subsidiary  companies,  was  not 
liable  to  taxation  on  its  capital  stock, 
though  it  might  have  personal  property  in 
the  state  liable  to  the  personal  property 
tax ;  that  resident  stockholders  in  the  hold- 
ing company  must  therefore  pay  a  personal 
property  tax  on  their  shares;  that  the  in- 


terest of  the  stockholder  was  personal  and 
accompanied  him  wherever  he  went,  he 
was  not  relieved  from  paying  such  tax  by 
the  fact  that  the  subsidiary  corporations 
paid  taxes  on  their  property.  The  court 
also  held  that  the  Auditor-General  and  the 
counties  respectively  had  equal  powers  to 
determine  a  corporation's  liability  to  a  tax 
on  its  capital  stock,  and  the  fact  that  the 
Auditor-General  had  assessed  a  nominal 
tax  against  a  corporation  on  its  capital 
slock  did  not  bar  a  county  from  making 
an  assessment  against  a  stockholder  on  the 
ground  that  the  corporation  was  not  liable 
to  a  tax  on  its  capital  stock. — Appeal  of 
Gallery .  116  Atl.  222. 

"  Cho.<5es  IX  Action  " — "  CRF.niTS  ". — 
A  West  Virginia  legatee  of  a  sum  of  money 
executed  a  power  of  attorney  in  1917  to 
her  son,  in  which  she  authorized  him  to 
dispo.se  of  such  money  as  fullv  and  com- 
pletely as  she  herself  could  do,  and  the 
son,  at  her  oral  direction,  distributed  the 
money  in  the  manner  directed.  In  1918 
the  money  was  assessed  to  her,  and  upon 
her  representation  that  she  did  not  own  or 
possess  the  same  the  assessment  was  can- 
celled. In  1920  an  assessment  was  again 
made  against  her  for  that  and  the  pre- 
ceding year,  on  the  theory  that  the  power 
of  attorney  was  invalid,  because  the  dis- 
tribution of  the  money  authorized  was 
general  and  the  distributees  were  not  spe- 
cifically named,  and  therefore  she  had  a 
chose  in  action  against  the  distributees, 
which  was  taxable.  The  court  held  the 
assessment  invalid,  stating  that  even  if  a 
chose  in  action  did  exist,  it  was  not  such 
as  was  taxable  as  a  "  credit ",  since  that 
term  did  not  embrace  unliquidated,  dis- 
puted or  unacknowledged  claim.s,  but  only 
such  claims  and  demands  as  were  either 
expressly  or  impliedly  admitted  as  a  debt 
due  or  to  become  due.  —  Humphreys  v. 
County  Court,  110  S.  E.  701. 

Vat  uATiox. — In  a  proceeding  to  review 
an  assessment  of  real  estate  in  New  York 
it  was  shown  that  adjoining  real  estate  was 
asses.tjed  lower  than  the  real  estate  in  ques- 
tion. There  was  a  wide  difference  between 
the  value  submitted  by  the  experts  for  the 
taxpayer  and  the  city,  and  such  difference 
appears  to  have  been  due  to  the  failure  of 
taxpayer's  experts  to  consider  the  rents  of 
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the  property  in  question.  The  court  sus- 
tained the  assessment,  on  the  ground  that 
the  taxpayer  had  failed  to  overcome  the 
presiunption  of  its  correctness.  It  held 
that  it  was  not  sufficient  to  show  merely 
that  adjoining  property  was  assessed  lower 
than  the  property  in  question ;  that  the 
market  value  was  the  basis  of  an  assess- 
ment and  that  rentals,  while  not  necessarily 
controlling,  were  an  important  element  in 
fixing  values,  which  could  not  be  disre- 
garded. —  People  ex  re!.  Szerlip  v.  Gold- 
joglc,  192  N.  Y.  Supp.  210. 

Valuation  —  Use  Value  —  Shooting 
Club's  Land.  —  Certain  marsh  lands  in 
Washington  were  used  by  a  gun  club  as  a 
hunting  preserve,  and  in  assessing  such 
lands  the  assessor  based  his  valuation  on 
the  value  of  the  use  to  which  the  property 
was  being  put.  The  court  held  that  such 
a  basis  of  valuation  was  fundamentally 
wrong  and  restrained  the  collection  of  the 
tax ;  that  in  arriving  at  the  value  of  prop- 
erty, the  use  for  which  property  was 
adapted  might  be  taken  into  consideration, 
but  that  this  was  a  different  thing  from 
actually  estimating  the  value  of  the  use 
which  was  being  made  of  the  property. — 
Samish  Gun  Club  v.  Skagit  County,  204 
Pac.  181. 

Special  Assessments — Railroad  Prop- 
erty'.—  A  railroad  company  sought  to  en- 
join the  collection  of  a  certain  Arkansas 
drainage  and  levee  assessment,  claiming 
that  it  was  void  because  the  boundary  line 
of  the  improvement  district  was  not  defi- 
nitely established ;  that  its  property  was 
not  benefited  by  the  improvement  and  that 
the  method  of  assessment  produced  an 
arbitrary,  unjust  and  discriminatory  assess- 
ment. It  appeared  that  the  basis  of  assess- 
ment was  the  valuation  for  general  tax 
purposes,  as  a  result  of  which  the  railroad 
company  was  required  to  pay  one-half  of 
the  cost  of  the  improvement,  although  hav- 
ing only  3.61  miles  of  track  in  the  district. 
The  other  property  in  the  district  consisted 
of  12.000  acres  of  land,  which  it  was  esti- 
mated would  be  benefited  to  the  extent  of 
a  quarter  of  a  million  dollars.  The  court 
found  the  boundarv  description  sufficient 
and  that  some  benefit  by  wav  of  increase  in 
freight  would  accrue  to  the  railroad  com- 
pany.     It  enjoined   the  collection   of   the 


assessment,  however,  on  the  ground  that 
the  facts  revealed  an  instance  of  discrimi- 
nation so  palpable  as  to  result  in  a  denial 
of  the  equal  protection  of  the  law. — 
Thomas,  Sheriff  v.  Kansas  City  Southern 
Ry.  Co.  et  al.,'211  Fed.  708. 

Exemption  —  Housing  Shortage  Ex- 
emption— Classification. — The  decision 
of  the  New  Jersey  court,  in  the  case  in- 
volving the  constitutionality  of  the  1920 
act  exempting  for  five  years  dwellings 
erected  between  October  1,  1920  and  Oc- 
tober 1,  1921,  raises  an  interesting  ques- 
tion as  to  the  constitutionality  of  such 
classification. 

The  New  Jersey  constitution  provides 
that  "  property  shall  be  assessed  for  taxes 
under  general  laws  and  by  uniform  rules 
according  to  true  value,"  and  another  pro- 
vision prohibits  the  passage  of  private, 
local  or  special  laws,  granting  any  exclu- 
sive privilege.  The  court  in  a  previous 
case  had  held  that  the  legislature  could 
classify  property,  but  here  it  was  held  that 
the  classification,  attempted  through  the 
exemption,  could  not  be  justified,  as  it  was 
not  uniform  in  the  class ;  that  not  all  dwel- 
lings were  exempted  but  only  those  erected 
during  a  certain  period ;  that  a  classifica- 
tion must  embrace  all  property  put  to  the 
same  use,  which  was  not  done  in  this  case, 
and  hence  the  statute  was  invalid. 

Further  claim  was  made  that  the  legis- 
lature could  sub-classify,  which  was  held 
disapproved  in  Cent.  R.  R.  Co.  v.  Baird, 
69  Atl.  239 ;  nor  was  the  claim  of  the 
great  emergency  held  to  justify  the  viola- 
tion of  a  constitutional  provision. — Koch  v. 
Essex  County  B'd  of  Taxation.  116  Atl. 
328. 

Exemption — Charitable  Association 
Railway  Relief  Association.  —  The 
Colorado  court,  upon  reviewing  authorities 
in  several  jurisdictions,  held  that  lo;s 
owned  by  a  railway  beneficied  organization 
upon  which  a  hospital  was  erected,  which 
was  maintained  by  employees  of  a  railway 
company,  through  annual  dues  of  its  mem- 
bers, were  not  "  u.sed  solely  and  exclu- 
sively for  .  .  .  strictly  charitable  pur- 
poses ",  so  as  to  be  exempt  from  taxation 
under  the  constitutional  provision.  The 
association  was  held  to  be  more  in  the 
nature  of  an  insurance  organization,  main- 
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tained  for  the  benefit  of  its  members  and 
\  not  a  general  public  charity.  —  Board  of 
\    County  Com'rs  v.  D.  df  R.  G.  R.  Co.  Em- 
ployees' Relief  Assoc'n,  203  Pac.  850. 

Exemption — "Manufacturing". — The 
Kentucky  courts  held  that  corporations 
i  which  were  engaged  in  assembling  various 
parts  of  wagons  and  buggies  and  construct- 
ing the  completed  vehicle,  were  engaged  in 
manufacturing  and  that  their  machinery 
and  products  in  course  of  manufacture 
were  exempt  from  taxation.  The  court 
said  that  from  the  facts  there  was  no  doubt 
that  the  corporations  were  engaged  in  some  ■ 
thing  which  required  more  mechanical 
efforts  than  the  mere  act  of  assembling  al- 
ready finished  and  completed  parts.  The 
exemption,  however,  was  held  to  apply 
only  to  the  machinery  and  the  products  in 
process  of  manufacture  and  not  to  the 
finished  manufactured  products  or  the  crat- 
ing lumber  on  hand  used  for  shipping  pur- 
poses.— Cit\  of  Henderson  v.  George  Del- 
ker  Co..  235  S.  W.  732. 

Exemption  —  "  Municipal  Corpora- 
tion " — Drainage  District.  —  The  Mis- 
souri court  held  that  a  drainage  district 
organized  under  the  laws  of  the  state  was 
a  municipal  corporation,  within  the  mean- 
ing of  the  constitutional  provision  provid- 
ing that  the  real  and  personal  property  of 
municipal  corporations  shall  be  exempt 
from  taxation,  and  that  all  of  the  property 
of  such  drainage  district  was  exempt  from 
taxation  even  though  some  of  it  was  used 
for  agricultural  purposes  and  revenue  was 
derived  therefrom.  —  State  ex  ret.  Kinder 
V.  Little  River  Drainage  District.  236  S. 
W.  848. 

Exemption  —  Effect  of  Charter  of 
Corporation.— A  Minnesota  railroad  com- 
pany was  required  under  its  state  charter 
to  pay  an  annual  gross  earnings  tax,  which 
was  in  lieu  of  all  other  taxe^s.  It  subse- 
quently sold  its  line  of  railroad,  retaining 
only  a  parcel  of  real  estate,  and  since  that 
time  had  paid  no  gross  earnings  taxes.  A 
special  improvement  assessment  was  made 
against  such  real  estate  and  this  was  re- 
sisted by  the  company,  its  claim  being  that 
it  could  only  be  taxed  on  its  gross  earnings. 
The  court  upheld  the  assessment  on  the 
ground  that  the  company,   by  voluntarily 


disposing  of  its  railroad  and  thus  placing 
itself  in  the  position  of  paying  no  gross 
earnings  tax,  had  nullified  its  contract 
with  the  state  as  evidenced  by  its  charter 
and  it  could  not  claim  immunity  from 
taxation  upon  the  land  still  retained  by  it. 
The  court  held  that  the  exemption  from  all 
other  taxation,  so  far  as  time  was  con- 
cerned, extended  only  while  the  payment 
of  the  gross  earnings  tax  was  being  made. 
— Winona  &'  St.  P^R.  Co.  v.  City  of  Mar- 
shall,  186  N.  W.  791. 

Exemption  —  Property  of  Municipal 
Corporation — "  Fixtures  ". — The  Maine 
statutes  provide  that  the  fixtures  of  a  mu- 
nicipal corporation,  engaged  in  supply- 
ing water  power  or  light,  and  located  out- 
side the  limits  of  the  corporation,  are  not 
subject  to  taxation.  A  town  in  Maine 
owned  a  parcel  of  land,  a  power  house, 
penstock  and  certain  pipes,  machinery  and 
transmission  lines  in  an  adjoining  town 
which  were  there  assessed.  The  town  ob- 
jected, claiming  that  the  entire  property 
was  exempt.  The  court  held  that  the  term 
"  fixtures  "  was  broad  enough  to  include 
the  penstock,  pipes,  machinery  and  trans- 
mission lines,  and  that  such  property  was 
exempt.  The  land  and  power  house  were 
held  subject  to  taxation.  —  Inhabitants  of 
Whiting  V.  Inhabitants  of  Lubec.  115  Atl. 
896. 

Exemption  —  "  Municipal  Corpora- 
tion "  —  Drainage  District.  —  A  drain- 
age district  formed  under  the  Missouri 
statutes  was  held  to  be  a  "  municipal  cor- 
poration'" within  the  meaning  of  that  term 
as  used  in  the  provision  of  the  state  con- 
stitution which  exempts  from  taxation  the 
property  of  municipal  corporations  used 
exclusively  in  the  discharge  of  govern- 
mental functions. — State  ex  rel.  Caldwell 
v.  Little  River  Drainage  District.  236  S. 
W.   15. 

Relief  and  Review.  —  The  board  of 
education  of  an  Illinois  community  high 
school  district,  located  in  two  counties,  im- 
posed a  tax  for  educational  purposes,  and 
such  tax  was  extended  against  all  of  the 
affected  property  in  each  county.  It  ap- 
peared, however,  that  the  extension  of  the 
tax  in  one  of  the  counties  was  irregular, 
because  of  the  failure  to  file  a  certificate 
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of  the  tax  levy,  as  required  by  ilie  statute. 
A  railroad  company  owning  property  in 
one  county  in  which  the  tax  was  properly 
extended,  claimed  that  therefore  the  tax 
in  the  other  county  was  void,  and  hence 
the  tax  in  its  county  was  also  void,  because 
lacking  in  uniformity.  The  court  held 
that  the  tax  imposed  by  the  board  of  edu- 
cation was  uniform  on  all  of  the  property 
located  in  the  district,  which  was  all  that 
was  necessary,  and  that  the  possible  in- 
validity of  the  tax  in  one  of  the  counties 
was  not  an  objection  which  could  be  urged 
by  a  taxpaver  in  the  other. — People  ex  rel. 
Marshall  v.  Chicago  B.  of  Q.  R.  Co.,  134 
N.  E.  88. 

Relief  and  Review  —  Equitable  Re- 
lief— Inequality. — A  Kentucky  taxpayer 
brought  suit  to  enjoin  the  sheriff  from  col- 
lecting taxes  on  his  property  in  excess  of 
an  amount  which  he  claimed  to  be  proper. 
His  claim  was  based  on  overvaluation  and 
discrimination  and  it  appeared  that  he 
failed  to  apply  to  the  board  of  supervisors 
for  a  correction  of  his  assessment  within 
the  statutory  time.  The  sheriff  failed  to 
raise  the  question  of  jurisdiction.  The 
court  refused  relief,  on  the  ground  that 
equity  had  jurisdiction  only  in  cases  of 
illegal  or  void  assessments  or  where  the 
assessments  were  fraudulently  made  or 
amounted  to  spoliation  and  that  discrimi- 
natory assessments  were  not  wuthin  the  rule, 
that  in  such  cases  the  remedy  provided  by 
the  statute  was  exclusive.  As  to  the  failure 
of  the  sheriff  to  question  the  jurisdiction 
of  the  court,  it  was  held  that  jurisdiction 
could  not  be  conferred  by  action  of  the 
parties,  especially  when  the  law  provided 
another  method  of  procedure. — Sanford  v. 
Roberts,  236  S.  W.  571. 

Relief  and  Review  —  Void  Assess- 
ment— Laches.  —  A  receiver  of  an  Iowa 
corporation  resisted  a  claim  for  a  tax 
imposed  by  a  municipality  against  the 
capital  stock  of  a  corporation  on  the  ground 
that  the  assessment  was  illegal  and  that 
the  assets  in  his  hands  were  not  chargeable 
with  the  payment  of  the  tax.  The  court 
held  that  assessment  of  the  corporation 
was  illegal,  because  under  the  statute  it 
should  hare  been  made  against  the  stock- 
holders.     The    court    also    held    that    the 


failure  of  the  receiver  to  object  to  the  as- 
sessment was  not  fatal  to  him,  as  the  as- 
sessment was  void  and  not  subject  to  the 
statutory  provisions  governing  appeals 
from  valid  assesssments.  —  Union  Petro- 
leum Co.  V.  Indian  Petroleum  Co.,  186  N. 
W.  439. 

Review  and  Relief  —  Federal  Taxes 
— Injunction  Not  Maintainable.  —  In 
an  action  to  restrain  collection,  it  was  held 
that  Sec.  3224,  R.  S.  applies  to  all  assess- 
ments or  collections  of  internal  revenue 
taxes  made  or  attempted  to  be  made  under 
color  of  office  by  internal  revenue  officers^ 
charged  with  general  jurisdiction  over  such 
taxes  and  where  the  commissioner  in  as-  t 
sessing  the  taxes,  or  the  collector  in  col-  ^ 
lecting,  acts  under  color  of  his  office,  no  * 
suit  to  restrain  assessment  or  collection  of 
the  tax  can  be  maintained.  Where  the 
commissioner  was  vested  with  authority  to 
assess  the  tax  imposed  l)y  Title  IV,  1918- 
Rev.  Act  and  did  assess  it  and  certified  it 
on  his  list  to  the  collector,  whose  duty  it 
then  was  to  collect  the  tax;  the  collector, 
upon  receipt  of  the  list,  properly  demanded 
pa\Tnent  of  the  tax  under  Sec.  3184.  R.  S. 
and,  when  not  paid,  acted  under  color  of 
his  office  and  within  his  authority  in  issuing 
a  distraint  warrant  and  enforcing  collec- 
tion under  Sec.  3187,  R.  S. 

Section  1316  (a)  Rev.  Act  of  1918  pro- 
vides a  legal  remedy  by  which  a  taxpayer 
may  receive  reimbursement  for  all  dam- 
ages sustained  in  case  a  collec  or  has  ille- 
gally demanded  and  enforced  the  collec- 
tion of  a  tax  imposed  by  Title  IV  of  the 
Rev.  Act  of  1918,  within  180  days  after  it 
became  due.  Such  damages  are  not  irre- 
parable and  the  legal  remedy  being  ade- 
quate, no  injunctional  relief  will  be  granied 
by  the  courts. — Nichols  v.  Gaston,  U.  S.  C. 
C.  A.,  Mass.,  unreported  to  dale. 

Recovery  of  Taxes  li. legally  As- 
sessed. The  Indiana  court  held  that 
where  a  statute  required  a  certain  definite 
procedure  for  recovery  of  taxes  alleged  to 
have  been  illegally  assessed,  such  procedure 
to  be  by  petition  to  the  county  commission- 
ers, that  remedy  was  exclusive  and  suit  did 
not  lie  against  the  board  for  recovery  as  of 
money  had  and  received. — Board  of  Com- 
mis'rs  r.  Adler,  133  N.  E.  602. 
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License — Cost  of  Supervision — Pay- 
ment IN  "  Cash  ".  —  An  Arkansas  public 
utility  company  resisted  a  license  lax  on 
its  poles,  on  the  ground  that  the  ordinance 
imposing  it  was  designed  to  raise  revenue 
and  not  to  merely  raise  the  funds  necessary 
to  pay  the  expenses  of  supervision  and 
regulation,  and  was  therefore  void,  and 
'that  as  the  ordinance  required  the  payment 
of  the  tax  in  cash,  it  violated  the  consti- 
tutional provision  permitting  the  payment 
of  town  and  city  taxes  by  town  or  city 
orders  or  warrants.  The  court  upheld  the 
tax.  holding  that  the  proof  did  not  show 
the  imposition  of  a  tax  which  exceeded  the 
expense  of  supervision  and  regulation  and 
that  the  words  "  in  cash  "  should  be  con- 
strued to  include  not  only  payments  in 
currency  but  in  municipal  orders,  warrants 
or  scrip. — Arkansas  Public  Utilities  Co.  v. 
Incorporated  Tou-n  of  Heber  Springs,  235 
S.  W.  999. 

License — Discrimination.  —  An  ordi- 
nance of  a  city  in  Florida  imposing  a 
license  tax  of  $2,500  upon  wholesale  ped- 
dlers was  held  illegal,  because  it  appeared 
that  a  license  fee  of  only  $75  was  imposed 
upon  retail  peddlers.  The  court  held  that 
the  difference  between  the  two  taxes  was 

'  so  great  that  it  could  have  no  fair  relation 
to  the  difference  between  the  business  done 

I  by  the  two  peddlers  and  that  as  no  ques- 
tion of  public  health,  morals  or  safety  was 

.  involved,  the  tax  was  clearlv  unreasonable. 
—Roa^h  V.  Ephren,  90  So.  609. 

License  —  Transient  Venders.  —  A 

bottling  company  in  Tennessee  brought  an 

'  action  to  enjoin  a  county  from  collecting 

I  a  transient  merchant's  tax  assessed  against 

I  it.    The  court  held  that  the  tax  applied  to 

'  the  class  of  venders  who  came  to  a  place 

for  a  temporary  or  brief  stay  with  salvaged 

goods  or  merchandise  which   they   adver- 

;  tised  to  retail  at  wholesale  price:,  or  which 

I  they  represented  as  coming  direct  from  the 

I  factory  for  sale  at  factory  prices,  and  had 

i  no  application  to  a  bottling  company  sell- 

\  ing  nothing  except  the  product  of  its  own 

I  factory  and  taking  only  the  manufacturer's 

profit ;  its  only  sales  being  to  jobbers  and 

commission   men.    and    its   dealings   being 

]  merely   incidental   to  its   occupation   as   a 

ii  manufacturer. — Chero-Cola  Bottling  Co.  r. 

McDaniel  ct  ad.,  237  S.  W.  1101. 


Collection —  Federal  Taxes — Force 
of  Regui-ations. — The  regulations  of  the 
internal  revenue  department  i^ued  for  the 
guidance  of  its  officials  in  the  enforcement 
of  the  federal  laws  coming  under  its  super- 
vision and  control,  when  approved  by  the 
secretary  of  the  treasury,  and  when  not 
unreasonable  or  in  conflict  with  statutes 
pertaining  to  the  subject,  are  considered  as 
binding,  and  may  be  taken  note  of  by  the 
CQ\yx\%.  — State  v.  Burnett,  110  S.  E^  588 
(N.  C). 

Omitted  Assessments — Double  Tax.\- 
TiON.  —  Omitted  assessments  for  34  years 
were  assessed  against  an  Indiana  taxpayer. 
It  appeared  that  the  taxpayer  had  inherited 
certain  money  which,  with  her  consent,  was 
paid  over  to  her  husband,  who  used  the 
same  in  improving  real  estate  owned  by 
him  and  on  which  he  paid  the  taxes.  She 
never  returned  such  money  for  taxation 
and  no  separate  assessment  was  ever  im- 
posed uf)on  it.  Upon  the  death  of  her 
htisband  she  filed  a  claim  against  his  estate 
for  the  money  in  question  and  recovered  a 
judgment  therefor  with  interest.  She 
claimed  that  the  assessments  were  void  be- 
cause the  transaction  constituted  a  triLst, 
and  as  taxes  were  paid  upon  the  real  estate 
in  which  the  money  was  invested,  the  as- 
sessments constituted  double  taxation.  The 
court  upheld  the  assessments  on  the  ground 
that  the  evidence  did  not  show  the  creation 
of  a  trust  and  that  as  the  statutes  did  not 
place  any  limitation  on  the  right  of  a 
woman  to  make  contracts  with  her  hus- 
band, and  as  the  evidence  showed  the 
transaction  to  be  a  loan,  the  loan  was  a 
separate  property,  assessable  and  taxable, 
and  no  double  taxation  existed. — Hint  on  v. 
Dragroo,  134  N.  E.  212. 

Validating  and  Retroactive  Stat- 
utes.— The  North  Carolina  court  upheld 
an  act  which  validated  the  action  of  certain 
county  commissioners  in  levying  an  un- 
authorized tax  for  road  purposes.  The 
court  held  that  a  statute  enacted  to  confirm 
or  validate  a  defective  assessment  did  not 
violate  the  organic  law,  so  long  as  no 
attempt  was  made  to  legalize  prior  litiga- 
tion or  prior  invalid  seizures  or  sales  of 
property,  or  to  interfere  with  vested  rights, 
and  that  a  retroactive  law  curing  defects 
in  acts  that  have  been  done  or  authorizing 
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the  exercise  of  po\vers,  was  valid  in  those 
cases  in  which  the  legislature  originally 
had  the  authority  to  confer  the  power  or 
to  authorize  the  act.—Eihcanh  v.  Nash 
County  Board  of  Commissioners,  110  S. 
E.  600. 

Lien,  Insufficiency  of — Liability  of 
Owner's. — The  officials  of  a  Kansas  county 
sought  to  recover  from  the  owners  of  cer- 
tain property  the  amount  of  the  deficiency 
in  tax  foreclosure  proceedings,  claiming 
that  they  had  removed  certain  machinery 
and  wall's  from  the  assessed  property,  as  a 
result  of  which  the  foreclosure  proceedings 
did  not  yield  a  sufficient  amount  to  dis- 
charge the  taxes  and  costs  against  the  prop- 
erty. The  court  held  that  no  recovery 
could  be  had  because  the  legislature  had 
not  enacted  any  statute  granting  such  a 
remedv. — Board  of  Commissioners  of  Ness 
County  V.  Hopper.  204  Pac.  536. 

Poll  Tax—  "  Bachelor's  Poll  Tax  " 
OF  Montana  Void. — The  Montana  court 
held  that  the  so-called  "  Bachelor's  Tax 
Law"  of  1921.  under  which  a  male,  not 
the  head  of  a  family,  Avas  required  to  pay 
an  additional  poll  tax  of  $3,  was  invalid, 
because  in  conflict  with  a  constitutional 
provision  prohibiting  the  legislature  from 
imposing  taxes  for  county  purposes,  the 
yield  of  this  tax  being  required  to  be  de- 
voted to  the  county  poor  fund.  The  de- 
cision contains  a  discussion  of  what  is  a 
tax  for  revenue  as  distinguished  from  a  tax 
under  the  police  power. — State  v.  Gowdy, 
203  Pac.  1115. 

Speciat,  District  Taxes  —  Double 
Taxation  —  Delegation  of  Power. — 
I'nder  a  Tennessee  statute  a  special  school 
district  was  created  and  provision  was  made 
for  the  levying  of  poll  and  property  taxes, 
the  issuance  of  bonds  and  their  exemption 
from  taxation.  This  statute  was  attacked 
on  the  ground  that  as  the  state  had  already 
levied  a  general  poll  tax  for  the  year,  the 
levy  of  such  a  tax  by  this  special  school 
district  constituted  double  taxation ;  that 
the  provision  under  which  the  bonds  were 
exempted  from  taxation  violated  the  uni- 


formity clause  of  the  state  constitution  and 
the  provision  forbidding  the  delegation  of 
the  power  of  taxation.  The  court  .sus- 
tained the  act,  holding  that  the  power  of 
the  legislature  to  levy  an  additional  tax 
for  school  purposes  could  not  be  doubted; 
that  the  state  had  the  power  to  exempt 
state,  county  and  municipal  school  bonds 
from  taxation  and  that  the  power  of  taxa- 
tion was  not  delegated  to  the  school  dis- 
trict to  exempt  the  bonds,  since  no  discre- 
tion was  given  to  the  school  district  author- 
ities as  to  such  exemption. — Greenwood  v. 
Rickman,  235  S.  W.  425. 

Taxation  without  Representation. 
• — The  District  of  Columbia  low-rate  tax 
on  intangibles  was  attacked  by  a  resident 
of  the  District  on  various  grounds.  The 
assessment  was  sustained,  as  the  taxpayer 
in  question  urged  as  objections  considera- 
tions applying  to  the  act  generally  and  did 
not  bring  himself  within  them.  For  in- 
stance, provisions  claimed  to  be  invalid  as 
to  non-residents  were  held  not  applicable, 
as  were  those  taxing  bonds  of  states  and 
municipalities,  the  taxpayer  in  question 
not  owning  such.  The  District  denied 
that  the  act  was  being  interpreted  as  alleged 
and  asserted  that  if  it  were,  the  entire  act 
was  not  thereby  invalidated. 

The  decision  was  placed  upon  the  ground 
that  one  .seeking  to  strike  down  a  state  stat- 
ute as  violative  of  the  federal  constitution, 
must  show  that  he  is  within  the  class  of 
persons  with  respect  to  whom  the  act  is 
unconstitutional  and  that  the  unconstitu- 
tional feature  injures  him.  Albany  Coiintv 
V.  Stanley,  105  U.  S.  305.  311.  The  court 
observed  that  in  no  case  had  the  rule  been 
held  different,  where,  as  here,  the  statute 
assailed  was  an  act  of  Congress. 

It  was  further  earnestly  contended  that 
the  act  was  void  because  it  subjected  resi- 
dents of  the  District  to  taxation  where  they 
had  no  vote  and  thus  no  voice  in  the  ex- 
penditure of  the  money  raised  by  taxation, 
this  constituting  taxation  -nathout  represen- 
tation. This  contention  was  summarily  re- 
jected as  unsound  in  principle  and  prece- 
dent.— Heald  v.  District  of  Columbia,  V. 
S.  Sup.  Ct.,  May  15,  1922.' 
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